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From: Peter J. McQuilier

To: Richard G. Denzer

Rew May an 1ndependent pre-trial
appeal lie from ar interlocutory
order grantlng“or denylng an.

The federal rule~6n‘abpeaihbiiity of Suppressi0n~0rders is

discussed in United States v, Koenlq (Sth Clr. 1961, appeal pending)

290 F2d 166, 168-9: "The appealablllty of an order suppre351ng evidenc
depends ,...upon whether it is 'flnal’ Orders in an incidental
ancillary proceeding to a crlmlnal actlon are 1nterlocutory and non-
appealables orders in 1ndependent plenary proceedings are final and
appealable....The crucial factor in deciding whether a suppression
order is issued in an independent proceeding or is mefelv a step in
the trial of a case, is the pendency of a crimiﬁal actidn‘in which
the evidence sought to be suppressed may be used, If there is no
criminal procesding pending, a motion for suppression .of avidence

and the return of such (evidential) property is an independent civil
suit. But at what stage does a criminal proceeding begin? The court:-
of apneal have reached various answers,"

In United States v. Heath (9th Cir, 1958) 260 F2d 623,631 .

the court said: Ordersto suppress evidence pursuant to motions made
subsequent to indictment are not appealable under the general authorit

of 28 U, S. C. A, §1291. Carroll v. United States, 3%4 U. S. 39%4,...

And it has been held that the added factor of dismissal of the indict-
ment, because of the suppression order, does ndtkresU1£eini§bbeélﬁbili

United States v;‘Jahitz,“S“Cirf 161 F2d 19; .;;.But'see United States

v. Ponder. 4 Cir, 238 F2d. 895...,Where appellate Jurlsdlctlon was

accepted under 18 U. S, C. A, §3731, in order to reverse. H0wever,

the general rule may not be held appllcable should the dlsmlssalkof

indictment after grant of motion to suporess be viewed as a plea in

abatement." B |
Prior to Mapp, 24 states excluded or partially excluded

evidence obtaired bv illegal seizure. See Elkins v. United States




(1960) 3/4 U S. é06, Armandixs Wolf v. Colorado (1949) 338 U, S. 25,
Annendixs Annotation: 50 A, L, R. 2d %383, Offthese, 21 viewed a
ruling on a motion to suppress as interlbdutoryxahd not appealable ’
by the orosacution or the defardant. Tw0“states,(Michigan and South
Dakota) permitted/:gbeal, with leave, to‘bo£B the prosscution and the
dofendant. One state (Kéhtuckv)‘bermité‘an apﬁeal, as of right, to
the nrosecutior. However, siﬂce‘AQgQét 1, i§6l; Illirois nermits an
anneal, a2s of figbtgﬁtofthe prosécﬂtipn dﬁly. |

The folldWing~comments are relevant:

DELAWARE: Sibbley v. State 102 A2 702 (1954)

An infbfmétion(was filed in the Court of Common Pleas. A
motion wésvthen filed ir the Supéinr Court seekingAOrders to suppress
~the‘evidence by the search, under the prOVisiohé of llvDel. C.'§2310;
The motion was denied. The irstant anpeal was takéh to the Supreme
Court of Delaware, The court held that a motion undér?§2310'is a
"sbeciai‘blenarv broCéeding; a determination of which is an appealable
final judgment: "The result is unfortunate, but we see no escape from
the conclusion that [§7310] created a special proceeding, independent
of anV‘péhdihg cfiminal cause...."We haVe'said that the'resul{ is un-
fortunate. This is so bacause the existence of the statutory remedy
wil] fréquently result in serious delavs in law enforcement--a persis-
tent evil TR AME R AR Gl el practice so well recognized as to need
no elaboration Héré. fThé"iéw of search and seizutelabounds with close
questiohévéf laW‘ahd~6f\faét; The provisions of §2310 may, at the
ootion of the defendahi}"békHVai]ed of t6”require a determination by
this Court., in advahcéﬂbf‘trial; of any such question involving an
alleged illegal sehrch‘df‘a"hbuse or~olace;‘k Moreover, the tempta-
tion to one chérged with crime to exhaust the resources of delay by
specious claims of illegality will often be irresistible. The case
befors us supplies an example....No dilatory tactics appear. The
defendants were ertirely within £héir{fi§ﬁté in‘fdjlowing‘the course

they did. Yet the result ié nearlv a vear's delay in the trial of a




misdemeanor under the gambling laws. We fully realize the importance -
" of a vigilant protection of the fundamentalvrighr of eny accused to
be arrested and tried in strict accordance wiﬁn law, But we fail to
see why this right may ndtﬂbefenfdrced<by~ihebegri in ‘'which the
prosecution is had undérfépﬁiﬁbfiaféﬁrﬁlééuréqu&rihg the filing of a
timelv'ﬁbtienﬁinﬂrnewaéeeeaing*iﬁeéTf« fff‘féiiureftb file a prelimin
. arv motlon is exrusable, the p01nt mav be ralsed at the trial....In
this manner the defendant’s rlghts would e adequately protected, and

unreasefable delay Avoided. ™ (at 705)

4 »;erfthls deCLSlon,;(on"Aprll 26, 1955) §2310 was

fproceedlngs....tv euppress ev1dence in crlmlnal cases pending

in the léver courts" In re Spring (1956 Del:) 120K 2d 558, 559.

ILLINOIS: Peéople v. Moore and §747 statute
People v. Moore (1951) 102N, E, 2d 146, 149: under the law

of I17in6is the State may not appeal from the order so far as it |
merely suppresses the séarch warrant, But State may appeal that part
of an 6réer?aire¢fing:fhe return of‘"contraband." This part of the
order i& civil rather than criminal in nature., There is no right to
appeal the suppression part of the order.

‘Iil,‘Rev;“ététg Ch. 38 §747, As amended as of August 1, 1961
Exceptions may‘bertéken‘in'criminal cases, and bills of exceptions
‘shall be signed and 'sealed by the judge and entered of record, and
error may be assigned thereon as in civil cases, All motions for
new trial and ir arrest of judgmenr~shall be méde in writing: Pro-
vided, that in no ¢riminal case shall the People be allowed a new

trial. The People mav sue out wrlts of error to review any order or

ludgment quashing or: setting. asrde -an 1nd1ctment or ‘information. The

People may sue out 1nterlocutorv wrlts of error to rev1ew any. order

or 1udqment gquashing. an.. arrest or .a. search warrant or suppreselng

evidence entered“prellmlnary‘to-rrlal;n‘Prov1ded that ‘no interlocutor

writ of error may be sued out by the People from~anv order or judgmen:




suppressing any confession. The defendant or defendants shall not

be held in jail or to bail during the pendency of any writ of error

sued out by the Peop]e“ but the time during which a writ of error

is vending from an: ordnr or judgment quashlnq a warrant or suppreSSLno

nv1dence shall not be counted for the purposes of determlnlnq whether

an accu%ed is. entltled to dlscharqe under Sectlon 18, Laws 1961

H. B. No. 1°]9 §] As amended Aug. 1, 1961,
MARYLAND:  State v Barshach

In State V. Barshach (1951) 80 A, 2d 32, 33 the State

appealed an order quashlng a search warrant The court dismissed
the appea] because no flnal judgment was entered in the case: "The
grantlng of the motlon was no more final than would be anv other
ruling excluding testimony at a trial,"

OKLAHOMA: Linde v. State (1946) 175 P2d 370, 375.

"Defehdanf had the right to file a motion te SUppressktBe
ev:dence and thus test the legality of the search warrant and in case

of an adverse rullng and a- cénviction he had the rlght to appeal to

this court, and any error in the ruling as to the 1egallty of the

search warrant cOUld then have been corrected. This has alwavs been
the procedure fol]owed..,,By'the filing of the motion of intervention,
and‘appealing therefrdm.kthe‘original‘éase against the defendant has
not been 'tried and ho final‘judgment or order has been rendered
thereon,_from‘whiCh an appeal can be taken to this court, Such a
procedure as this would make a farce of the statute, and delay trials
of the main issUe.;,,[Attempted.appeal dismissed?,"

RHODE ISLAND:  State v. Paradis (1941) 18A 2d 342, 344-345:

""That the petitioners will .be put to the expense and ine
convenieneekof‘defending;themselves in trials under indictments that
may later prove to have been vitlated by‘error‘iS'not*an‘uncommOp
incident of Criminalrprosecutiona. That is a'burden‘whicﬁ‘all must
bear Qnder our system of judicial procedure. If we were fb’alldw

certiorari on this ground, the requests for thiswrit would certainly
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be the rule rather than the exception, and there would be little left
of the well-established principle of our appellate procedure that
this court will not review a cause piecemeal.”

SOUTH DAKOTA: Code § 34;4103

§ 34.4103képpeals from intermediaté orders as matter of
‘udicial discretion, As to‘any'intermediate order made before trial,
&¢s to which an appeai is not allowed as a matter of right, either the
state or the defendant may be permitﬁed to éppeal to the Supreme
Cour® not as a matter of right, but of ébund judicial discretion,
such appéal to be ailowed by the Supreme Court only when the court
considers that the ends of justice will be served by the determina-
tion of the questions involved without awaiting the final determina-
t“ion of the action... |

| TERVESSEE State v. Bass (1996) 281 SW 936, 938 939

"It is generallv held in both faderal and state courts that
follow the exclu51on :rule‘7 that a determlnatlon of the question as to
whether the property was unlawfully seized, and an order to restore
the prbperty, is interlocutory and not appealable....Such an order
fs but a step in the progress of the case, not final but essentially
Anterlocutoryq and not rev1evable,except upon appeal after final
judgment in the case wherein the 1ntprlocutory order was entered.

The reason for the rule [is] to avoid delay incident to multiplied
appeals...."

WASHINGTON: State v. Johnson (lQ?éy 273 P, 532 and State v. Studer
(1998) 770 P, 430 431

State v. Johnson: The state is given the right to appeal
from an order which in effect abates or determines ﬁﬁe action or
discontinues the Same, H0wever,‘ankQrder‘sUppreSsingvevidence is not
appealable because it "amounts .to:nothing more than a ruling that,
if certain testimony befoffefedibyffhe“Sfaté,Viﬁ_wiil”be,rEjected.

It amounts to the sameé thing as a ruling of the court durihg the

progress of the trial."




State v. Studer: There is rothing in the record indicating

that the order of suppression in effect ebates or determines the
action or discontinues the same, "save orlv as the notice of appeai
indicates that it is the opinion of the brosecuting attorney that he
cannot succeed in obtaining a conviction in the absence of the evidenc
which has beer suppressed, This we think will not do., The effect of
such evidence or the effect of the lack of it might be something upon
which the minds of reasonable mern might vwell differ. One prosecutor
might feel justified in proceeding with the trial without the sup-
'pressed evidence$ another might be doubtful: and another might be
convinced that to so proceed would be useless. The result would be
that whether or not an appeal would lie would have to be determined .
wholly from the mental attitude of the prosecutor in each particular
caze, which ‘would lead to utter confusion. Moreover, and still more
jmoortant, the suppression of evidence prior to trial is the

equivalent of the rejection of evidence offered at the trial,"
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APPENDTIX

PROSECUTION DEFENDANT
No Nd
No No
NQ No
No No
So No
‘ Yeék'“
as of 8/1/61 No
No No
Yes ﬁé

REMARKS

o ot et i gt

Ala. Code, Tit.7., §§754,764-
Tit,15,§5367,370,389;

 Spsrks v, State 19@0\,14'

So. 2d 596 Stafe v, Martin
(1943) 10 50, 2671,

‘ Callf Penal Code, §9‘2b7 122

1466: §5995, 909ae*0L004\

Valenti (1957) 316 T 2c 633

Badillo v. Superion Court
T1956) 294 P 2d 23

People y. Justice Cour{
- TI960) & Cal. Hptr, 175.

Sibblev v. State 11954)
102 A 2d 702: In re Spring
(1956) 120 A 237558, 555G
cf, State v. Sunerior Cou;
(1438) 141 A 24 4eg.

Fla, Stat §§924.06, 224.07:
Wells v, State (1949) 48 So.
2d 464. Whidden v. State
(1947) 327 S0, 2d 577
Robertson v, State (1927)

114 So. 534.

.y
{

Jooe

Idaho Code §§17-28C
2804, 10-701- “twiﬁ v.
McNichols (1¢4T) 115 P 26
104% State v. McCluryg (1931
300 P, 398,

{ O

I11, Rev. Stat. Ch., 38, 747

as amended by Laws 1961

eff., 8/1/61: People v. Mnnrt
(1951) 102 NE 2d 146: Peopl
v. Ross (1951) 101 NE 2d I1.

Burns' Indiana Stat. Ann.
§§9-2301, 9-2304, 9-2306:
McSwain v, State (1929)
167 NE 568: Desho v, State
(1957) 145 NE 2d 429:
Bozovichar v . State (1952)
103 NE 2d 680: State v.
Gardner (1954) 122 NE 2d |
77: Schaff v. State (1943)
49 NE 2d 539 542,

Crlmlnal Code Practice

§§ 156, 335: Commonwealth v.

Bailey (1953) 259 SW 2d 49:
Commonwealth v, House (1932
53 SW 2d '188: Yougg‘v.
Russell (1960) 332 SW 2d
BP9 Helton v. Commonwealth

(1958) 317 SW 2d 497+

Commonwealth v, Bushonq (19

728 oW 2d 459,

* People V. Keenan (1961)
361 P, 2d 587




§I§E§ PROSECUTION DEFENDANT REMARKS

Mazvland No No Md. Ann., Code Art 5, §§12,
13+ State v. Barshach(l957)
80 A, 2d 32: Pzariman v.
Stcate ( 6L ]// A _2Q 395
State v. HaLMdﬂ (1952) 86

AT Zd 397y Stete . Fisher

(1954) 104 A, 24 4037 Hiete

v. Jones (1944) 34 A, Zd 77

Michigan Yes, Yes, : ‘ .
with leave  with leave Peeple v, Gonzales

: 84 Nw 2d 753

prp'm v, Rau

Mississiopi No No Mise.Code §51153
| | 1193

D13y State v. Cisk
46 So, 2d 191t chats
McDowell (1894) 17 Sc. 213.

Misacuri No No Miasnauri Statutes &5§547,070,
547,200, 547 210; Sta
Terril (1957) 203 SWZ :
Yiate v, Hunter (1746) 198
SW d B4,

Meatana " No No Montana b?&. ‘19” S1062
94..8104, - 94-8108: 3tate v,
Mc uluq\&l \19% ) 292G F, a

-180; State v, Inmap
944) 3T SE 24 6413 State

Biades (1936) 18z SE 714

Nox<eh Carcliina No No N C‘ Gen, Stat, §§15-179,
1
(

Oklahcma No No Ckl. Stat. §§1001, i053:
State v. Thomason (1956
345 P, 2d 908;: Linde v, SLe
(1946) 175 P, 2d 370: Hughe.
v, State (1946) 172 P, 2d
435+ Settle v. State (1925)
238 P, 499: Moran v. State
(1958) 333 P, 9d 318 —

Oregon No No 0. R,S. 55 138 040 138. 06«

nhede Ieland No No R, Is. Gen, Lawq §§1° 2.1
et seq.r State v. Paradis
"(1941) 187A, 2d 342

South Dakota Yes, Yes, TS D; Code §34 4103' State
with leave with leave  v. Davis (1957) 86 NW 2d 17-

State v. Zachte (1943) 12

NW 2d 372 btate v. Lane

(1957) 82 NW2d" 286




STATE

Tennessee

Texas
wa:shir?éfon
:W'e‘st Vlrg inia
Wisconsin

Wyoming

Note:
statutes and case law relating to appeals.

avai 1able in many ins tances,

PROSECUTION  DEFENDANT
No No
No No
No No
No No-
No No
No No

REMARKS

T. C. A. §§40-3401 et seq.:
McGee v. State (1960) 340
SW 2d 904+ State v, Odom
(1956) 292 SW 2d 23: State
v. Bass (1926) 281 SW 936;
Cogburn v. State (1955)

281 SW_2d 38 Helton v,
State (1952) 250 SW 2d 540,

Texas Constitution Art. 5,
§26: Code of Criminal
Procegure Articles 812, 813:
Dewberry v. State (1955)-
283 SW 2d 399,

State v, Johnson (1929) 273
P, 532+ State v, Studer
(1928) 270 P, 430 State v.
Thorne (1951) 234 P 2d
528. |

West Virginia Code (1961)
apparently refers to the
appealability of a "final
judgment": but see Ex parte
Bornee (1915) 85 SE 529,

Wisc, Stat. Ann, Title 46,
Chapter 958: State v,
Flanagan (1946) 25 NW 2d
T11: State v. MCNltt (1943)
11 NW 2d 671.

Wyoming Stat, §§7-287 et
seq.; State v. Ginther
(1938)777 P. 2d 803,

This survey was based upon an examination of the

Court rules were net

In some states alternatiye methods of

'rnv1ew (suth as certiorari, mandamus or prohibition) may be possible,

although it is not immediately clear from an examination of the

statutes or case law,:




