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195 of The Study Bill of the Proposed Penal Law introduced iy the

I have been assigncd to review Articles 185, 190 an?/ !

1
1964 legislature by the Bartiett Commission. The follow1ng gs

my report:

/

- Except for the pars 1cular obgectlons to those proaosed
i

'Comm1331on on Rev131on of the Peﬁhl Law and Crlmlnal Code’to the

Study Blll contaln cogent and adequate reasons for the enacnment
of those proposed articles 135, 190 and 195. Consequently, the

comment herein glven to thes“ prcposals will, to some extent,.

- .reiterate the reasons for tha promosal a551gned by the Bartlett

,Comm1531on°

lporary



deal Wlth commerc1al bribery, bribery of labor officials,

ARVICLE 185 - | /

Article 185 covers bribery not involving public /

servants and related offenses. It contains ten sections ﬁh&ch

'sports
brlbery, tamperlng with spor:s contests and rent gouglngo.
Sections 185. OO and 185,05 condemn commercial brlbery

as a class B misdemeanors.: The first section proscribes the

‘ conferrlng of or offerlng to confer a commercial brlbe to an

employee, agent or fldu01ary and the second sectlon condemns the :
solicitation or acceptance by an employee, agent or flduc1ary,

or an agreement by such,ato'eccept, such bribe.

, These sectione substantially restate the provisions
of the section 439 of the prasent Penal Law, with ﬁhe.exception :

that the prov181on of section 439, which condemn the receipt by

~an employee, authorlzed to procure materials or merchandlse for

his employer, of a gift, grabuity or bonus from/ohe person

supplying such material or merchandise is omit‘t;ed° Thus, under
the proposed statute there’must'be proof that any gift given to
or received by.an eﬁployee was with the intent or understanding

that it will ihfluehce“the employee'’s conduct in relation to his

N employerb affalrs in order o constltute a violation of the law.

In my oplnlon, thls omission constﬂtutes the pr0posed law

practically self-defeating. The required. 1ntent in the situation

i



this law is designed to coyéf is usually almost impossible of
proof. Commercial'bribery}w;ll carry no sanctions under the

proposed provision.

S

Sections 185910, 185,15 and 185.20 deal with the

bribery of a labor official. The first-mentioned section deé

. fines a labor offiéial; The second and third;mentioned sections
condemn as a class D feldny the giving to & labor official §r the
receipt by a labor officia1 of ény benefit in order to influence
the labor official in respec% of any of his écts, decisions Or'
duties as such official. -These'pr0posed sections substantially;
and with no essential differCnce; regtate the provisions of
section 380 of the présent,Punal Law, exée?t<for the immunity.
provision for testlmony, which will not be required under the

. proposed Penal Law in. v1ew o0i’-the blanket power in that regard

contained in article 70 ofxphe proposed Penal Law. .
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Section 185 L0 condemns as a class A misdemeanor the
- tamperlng Wlth any sports paztlclpant' sports official or with
any animal or equlpment or 0uher thlpg involved in the conduct, /
_of a sport contest contrary to the rules and usages governli/,f

‘such contest.. _"  R | SRR e
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This prbvision expsnds the scope of present $190-a of
the Penal Law, which makes it a felony to interfere with; injqre;
destroy or tamper with by which a horse, or other animal used for
the purposes of rac1ng breed:nc or competition exhibition of sklll
1s interfered with. The new prov151on does not llmlt such acts
just to animals,vbut‘lncludes, by its breadth and generality,
humans and-equipmeni° |

I have no criticiss as to the proposed change.
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Section”185.45 dealis with excessive rent charges for

real property, commonly know:: as "rent gougingoﬂ This provision

is in no essentlal wmy different from the present §965 of the | ?
| Penal Law.. There is no objection to this provision. With the} f
decease of the Commer01al Rent Law and the slow but sure deconbrml
of residence rents in many‘aaeas, this law may soon become a‘  J

dead letter.

ARTICLE 190 ‘ 1

Article 190 treats of frauds on credltorsa It co?tains'
[

four sections, which deal witch fraud in 1nsolvency, fraud [in=

‘volving a securlty ‘interest and fraudulent dlSpOSltlon of mortm

gaged pr0party and property aubJeot o a conditional sales cons

'
.
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tract, '

Section 190.06 conc emns aé:a class 4 misdemeanor ffaud
in insolvency. In essence, it proscribes certain conduct which
may prejﬁdice-uﬁsécured creditors such as - with, intent to benefit
himself or another or to 1n3xre or defraud credltors and "knowing
that proceedings have been o are about to be 1nst1tuted for the
app01ntment of an administrator, c¢r knowing that a composition
agreement or other arrangemernt for the benefit of creditors has
been or is about to be madé“ =.donv§ys or disposes or conceals
any interest in the debtor's estate, or obtains a substantial part
or—interest in the‘debtof“s ¢state or presents to a creditor or |

ot 57

administrator a false statement of a material matter or misrepre=

“sents or refuses to disclose to the administrator the existence

or location of any 1nterest in the. debtor s estate. Thls section :

replaces present §§ll70mll73 of the present Penal Law, whlch

“'accordlng to the staff notes of the Temporary Comm1331on, has

remalned essentlally unchang<d for over 100 years. The proposed‘
section follows the form in “he Model Penal Law. (§224 ll and
requires a defendant to know that an "admlnlstratcr” has been or

is about to be appomnted or that a comp051tlon agreement has

been or is about to be made.
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‘business men.

Section 190,05 deals with fraud involving a security
interest. It condemns as a‘class A misdemeanor the 'selling or

unlawful withholding of propcrty and the wrongful failure to

account for the proceeds thefeof where there is a security agree= -

e

. ment creating a security interest in personal property securing

‘a monetary obligation owed tc the secured party.

This provision is practically a condensed reiteration.

of §9A0-a of the present Penzl Law as enacted by Chapter 552,

§37, of the Laws of 1962, efiectlve September 27, 196k, with the
exception that the prov131on in the present statute (not vet in
force) making it a felony if the amount is over $100 ‘00 is not

included 1n a proposed law., This law has been a long-felt want

.in the bu31ness world. Now that it has come, the proposed Penal

Law would dilute it by eliminating the distlnColon between a
felony and a m;sdemeanor vioiation. If the amount presently
required to conStituteJthe crime a felony = $100,00 - is con=-

sidered too low for a felony, that amount may be increased° It

should be recognized, however, that in most'violatioos under

this sectlon con31derable ‘swas of money are 1nvolved, and for

this crlme to be a mlsdemeanor whmre large sums may have been

'1llegally misappropriated 13 meklng it no. more than a slap on

the wrist which will havelno deterrent effect upon dlshonest .
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— Sections 19031 and 190015,~respegtively;‘constitute
: the'fraudulent disposition of moftgeged property or property

~subject to a conditional sale contract class A'misdexﬁeanorsc

These prov1smons substantlally restate ex1et1ng Penal Law,

§§940 (1), 940 (2) and 1291 (2).

CANTICLE 195 .
This articie deals with frauds‘other than those covered
by Articles 185 and 190. It contains ten section% four of which
‘deal with ffaudoin connection with issuing a_bad'check; one
dealing with false advertising, omne dealing with criminal‘impersoﬁaw
tion, one'dealing with.eoncealing,e will and two deeling with mise7

‘conduct at a corporate elect:.on.

The four sectlons deallng with the offense of'Vissuing
a bad check" (§§l95 00 - 195 15) nnclude most of the features of
present §1292na of the Penal Law, except for some changes of sub;

stance, some of whlch I consnder undesirable.

For 1nstance, preSunt §1292=a requires that there be

- an "1ntent to defraud u but uhat term is not deflnedo Proposed

f§l95 05, however, speciflcalLy dELlneS the requlslte 1ntent as an
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intention or belief at the time of utterance or passing a check.

that payment will be refused upon presentation. .

Section 195.10 deals with presumptions and contains
.somé needed refinements in the pfesent law. Onevnot included;
however, should°be considered. Subd1v131on 3 prov1des that
dishonor of a check and 1nsuif1clency of funds in the account
at the time of presentation may be proven oy a notice of protest
deciaring the dishonoryand;ihsufficiency,‘and such pfoof shall
constitute preoumptive;eviqénce of such dishonor and insufficiency.
This'follows tﬁe presumption in subdivision 2 of an intention that
the check be dlshonored upon oresentatlon when there is no account
or there are 1nsufflclent fuhds in the bank. But this does not
cope with the favorlte dev1cc to avoid this penal statute used
by those who issue checks w1thout sufflclent money in the bankol
d That dev1ce is to stop paymert on the check. It 'is suggested
that this statute provide thct where payment on a check is stopped
the drawee or bank is requlrvd ta state in the notice of protest
or other certlflcatioQ\wheohvr there is suff1c1ent funds in the
,bank to pay the chipk if 1t “had not been stopped, and that such
notlce of protest shall also constitute presumptlve evidence of

_ insufficient funds. -



| Sectlon 195 15 introduces a new and very salutary feature
in a statute such as this. It pernlts a defendant who has issued
a bad check to avoid prosecutLon or conv1ctlon by maklng the check

good w1th1n ten days after dishonor.,

Different from presenﬁ §1292=a; the crime of a bad check
constitutes'a sdngle'grade-of offense, namely a class B misdemeanor.
This accordingé@o the stafffnoteS‘of the‘Bartlett Commission; was.
done in order to keep other;violetions sucp,as larceny within thelr
own ambius instead‘of spriukling.them thrcugh various perts of

the Penal Law. In fact, §l60 05 (a) (c) of the proposed'Penal Law
speclflcally makes it a 1arceay to acqulfe property through the

issuing of the "bad check" crlme.
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Sectiou 195020‘de;ls with false advertising. Subdivisiou
1l is essentially a reudrdedxreiteration of §421 of the present
Penal Law with the improvement that . the phrase'"any advertisement”
" replaces the detalled listing of advertlslng medla in the existe
“ing sectlon, thus obv1at1ng the necd for amendment whenever a new
advertlslng medlum appears. Subd1v151on 2 prov1des an affirma-
” ,tlve defense under thls sectlon (which must be established by a

preponderance of. the ev1dencc) that the alleged false statement
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was not know1ngly or- reckles=ly made. ThlS is new and was adapted
from the Model“Penal Code.{ This addlthn is de31rable, since the
present law imposes absolute llablllty, and a defendant should
be permltted to establlsh gpartlcularly when the onus is on him
to do so by a‘preponderance of the evidence) that' there was_no'

~ venal or fraﬁduientnintenti;n his action.
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Section 195.25 m#?ts criminal 1mpersonatlon for the
purpose of defraudlné\a clas< A mlsdemeanor. This ‘section is a ..
: substantial restatement of tle present Penal Law prohlbltlng the
"21,3 impersonation of publlc officers (§§854, 931, 936»b, 1846) and
o private persons (88928, 930, 942, 1278). No criticism is offered |
- of this section whlch ‘gathers togcther into one place related acts

scattered through dlfferent parts of the existing Penal Law.
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Section 195.30 makes it a class E felony to concéal,
suppress, mutilate ¢r'destrdy a will or codicil with intent to
defraud. This section is simply a much shortened sﬁbstantially

reiterated versibn\of‘prééent'§,2052 of the present Penal Law.
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Secﬂions'l95 35 énd 195. hdnprOSCribé;‘respectively,
mlsconduct by a corporate dlrector and misconduct at a -corporate
election as class B mlsdemeanors, and substantlally, w1thout any

significant change, restate $§664 and 668 respectively, of the

existing Penal Law°

7

Respectfully submitted,}

BENJ. J. JACOBSON

/ Vl . 'f S Assistant District Attorney

Queens County.

~ Dated: -August 28;'195hJ
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