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NOTES) AND COMMENTS ON “TITLE G"
OF THE FROPOSED PENAL LAW

Submitted by H., RICHARD UVILLER

Under the deécriptive title "Anticipatory and Ac-
ce'sssozz’:i.,al‘O:E‘f.’ea:nse.szj“D are a groﬁp of crimes consisting of
behavior whichvcontéibutes to the commission of a crime by
anothery but does 1ot afproach partlclpatlon in that crinme
closely enough to\lender the actor an accomplice. Despite
superf;cla1:81m11ar1tlea,and occasional bo§r0w1ng-of a word
or phrasa;kthese Title G offenses do.noﬁ amount to the pﬁo-
curing andfcounseling or aiding and abetting which, unden
Section-Z‘of thé present Penal Law, constitute the act&r a
prineipal. To understand fully the difference between the
new set of érimes end the traditional concept of acgomplice,
Title G must be retd with and against proposed Art?%le 50,
Under Article 50, zccessorial conduct, so termedg‘fénders
the'actor criminally liable for the offense of aﬁgﬁher only

if the accessory acts with the "mental culpabiliﬁﬁ requiréd

for® the commissior. of the crlmeo. In other wordF; one who'
sollclts, dounsel encourages or intentiqnallj'aids‘or

causes® another to engage in criminal conduct.is liable as a
prlnclpal (althougk the term is not used) for .a. crime actu-
ally commltted 1f fe hlmself intends the commlission of the
crlmeoj‘Underjﬁhe flve’artlcles of Title G, ‘either the crime
néed‘not Séfactually committed, or the defendant need not
héve diregtl& inter.ded its commission, 6rfits‘commission has

occurred béfdbe‘ﬁhe defendant enters the plecture.




‘2rticle 100 = Criminal Solicitation

'The utiiity of this crime is limited. It_holﬁs
culpable the person-who'"féquests, commands, encourageé or
1mportunes“ anothel person to commit a crime. The crime is
complete with the solicitation and the degree 1s determined
by the crime solléﬁbedoy It is, in effectg a lesser included
crime under conspiracy or Artlcle 50. For if the personi‘
solicited agrees and any overt act is done in furtherancm

of the obJectg the offense becomes conspiracy. And if the
person‘soliéited actually commité the crimé, the sol%pﬁtator
shares equally the guilt of the principal under Artzélé 50,
'Of course if the solicitation is itself part of a c¢rime, as

/

1n brlberyp then au explicitly prov1ded under SectLon 100 20,

]

the sollcltator is guilty of the main crime, o
N Although it occurred to me, I rejecfeqfﬁhe thought
that Artlcle 100 is entlreTy Juperfluous since %olicitation

13 nothlng nore than an att empted (££9&9 a subs?éntial step‘
toward).v1olatlon of §50q00,of‘the'proposed law, This would
haVe méde the unsuvcessful solicitator guilty- in the same
defiree as ﬁhe fruScrated felon who tries and fails at the
underlylng cxlme itselfs gwratper harsh view. I d;scarded:
this 1nterpretatlon, however, because an aﬁtempted violation
of §50,00 would probably occur only where a successful soli-
citétidh.résﬁitétin an atfempted'crime by the solicitatee,
This 1s as it should be, though I am notdgure>it is manifest.|

5

. ; The so=cilled définitibn‘sec§fon is standard and
ys ind&fpb}ated aliso in §105.00 relatiﬁg o conspiracyg and
§11€)OO(1)9 criminal favllltatlono Analyzing it, it is not
a definitlon at all, and is less than helpfulo The first
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half étaﬁeswin effect that the terms "erime," “feion&sn and
"ﬁisdemeanor;“"rqgerring to cbnductglmeans conduct which con-|
étitutes a crimeg félonyﬁof misdemeanor. This is simpiy‘a'
tautology. If it is intéhded to mean that those terms re%ar
to conduct . rather than 1egal conclusions9 this is self~ev1d-
ent and needs no statement., The second half of the,def;nl-
tion means only that the solicitator of conduct is gg}ﬁty re-
gardless of whether the solicitatee is criminally rgépénsible
himself°  This notion would be bebter stated in a sfction
titled "Né‘defense“ and phrased iﬁ te?ms similar‘tﬁrfhoéé
employed, for exampléglin\Sectién 100015. .  ¢}
SomeWhat inappropriate to this crimé iyvkhe‘inciu- |
sio£ of ‘the renunciation defense, Section 100, 20¢;sub4929
whlch appears in several artlcles of Title Go' Fgr it is
dlfflcult to see how a sollcltator with a change of heart

can - dlssuade the sowlcltatee from commlttlng the crime when

the sollcltatee hasg by deflnltlon9 not yet agreed to carry

3;113}‘.9’1130_1 P ‘ - -

\Artialé°105*§ﬁ'Gonspiracy

~This- artzule contalns no deflnlt;on of "consplre
on the thecry9 ‘apps rently, that. the term is famlllar and well
deflned by long usggeo Thxs may ‘be soa /The deflnltlon sec=
tion, IOSQOO, as ncted above9 is not partlcularly ugeful ex-
cep@\}nsofar as it state° a "no defense prlnclple9 which is’
/“\

ggando

)': .
Qonspiracy is div;de@;into four degrees ranging
from akclass'DAfelcny to a class B misdemeanor depgnding on

the degree of crime the @artiaé consgpire to commit. In 1959,




all conspiracies were misdemeanors. No puniShment vas Fixed

law, would be class BQIG, D or B feloniesgfdepeﬁding on‘den

R

certaln conspiracies were made felonies whereas theret&ﬂore

1n the 1959 1aw so the maximum term was seven years& whlch

/

exactly cerresponda to the term under the proposed;law for .
* ) N ' . ' ‘ N 1
first degree conspiracy. Some ameliorization is fontalned

.

in the new seetion since it reserves such punishTQnt for con-
?

spiracies to commit murder or kidnapping only, wpereas the
l959_amendment included robbery 1st degree, selling drugs,

arson and extortior.., These latter crimes;, undef‘the,proposed '

gree. Thus'eonspiraey‘to commit them in.their more.serious
ferms weuld be seccnd degree conspiracy, a qlass'E felony
punishableiby a mazimum of four years. This reduction in
terms is offset by the inelusipn of many'othef class B or C
felenies under the felonieus‘censpiracy second degree sec-
tion. Among‘those which are presently misdemeanor conspira-
cies and would undecr the proposed law befﬁunishable by terms
up_torfour yeafs aies conspiraciesﬁto‘qgﬁmitsfirst degree .
assaulé;jfirst degree rape, first orlsecondudegreeLburglary;
firstkdegree.grand larceny, and firstvﬁegree possession of
drugs. B

T me, tl.e change has great merlto 'The reduction
of term of prlson is of far less 31gn1f1cance than the era=-
sure of the arbitrazry exclusion of offenses in the present

lawse

] . i ) § - \
The preseat nece331ty of an overt act is retalneds

with the added requiremsnt of pleadlng 11:° Presumably,
though-not explicitly, only one need be alleged, and others
may be proven;

[
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The jurisdiction and venue section is a welcome
codlflcatlon of present law awardlng the case to any forum’
l

in Whlch the agreement wag formed or an overt act was per=-

formed.

/o
- With respect to interstate consplracles to commit
er:n_mee,0 there is a particular prov151on necessary to the

i

peculiar nature of congpiracies. ',
. i

There is also a renunciation defense identical to

that prov1ded in cases of sollcltatlono‘ ;

An 1m.portqnt change in ﬁhe proposed conspiracy
sectlon greatly simplfies, the 1aw of conspiracy by proscr1~
blng consplracles to commlt crlmes in place of the present
| law: whlch details other uonduet9 presumably non=crininal, -
whlch it becomes criminal to conspire to do. The last cate-
geryfiﬁcludes such thingsaas’"eheatinggnipreventing”another
fram'eﬁgaging‘in a ?awfuT?caliingg etco~ These actions are
for. the most part crimmnal and’ hence embraced by the proposed
lawg or else they are Vdﬂue and should not form the basis of

the crlme of consplracyu :

Consplracy to obstruct justiceg as suchg has been
dropped° But the substance of . thls important crime is prob-

ablydineorporated in other sectlons,,prlnclpally the‘new,

Articie{iZb under this bitle

Article 110': Atbempt

'7eThe>§Poposedfartiele:reduces puhishment for an at-
tempted“erime~by‘qne,”class“.rather then, as presenﬁly9 by
ohe;half ef’meximum term of%imprisonmento In computation of
years90 this is no major ¢hange, since classes progress by

roughly doubling maximum punishnientss-h, ‘7, 15, 25, life.

Be
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1probably not significantlya Sectlon 2 of the Penal Lavg

1nter allag deflnes an abtempt as an act done with intent to

‘mission.® The revision retains the 1ntent element but re-

‘terial whether thero is .proof of frustration. Probably, how-

y | has nad aneannoylne tendency to grow fuzzy when applied and

. The definition of an ettempt has been altered, but

\

commlt.a crime and “tendlng but failing to effect its com-

gards an attempt as a ”substantlal step" toward executlon°
While on its face a substantial step appears a higher stand-
ard than an act "tending“ towards a crime, the difference is
lergely{illusory° ase law has quite clearly required the‘
attempt to carry the project forward w1th1n dangerous prox1-
mity of com.pletlon° One element of the present attempt has
been dropped and thut is failure of completion,vander the

preposalg if the substantial step can be proven, it is imma4

ever, the atfempt would merge with the crime 1f completed,

Sectlon 110, 10 is an interesting add1t10n9 codify=
1ng “the old problem of 1mp0351b111tyo Impossibility is now
generally divided into legal and factualg the former constl-

tutlngoa defense and the latter not. Thls v1ta1 dlstlnctlon

its 1egieal basis is ebscure° The proposed law sensibly B
ellmlnates the quancary by prov1d1ng expllcltly that neither |-

sort of 1mp0331b1111y is a defenses

i - Again, the renun01atlon defense is made avallable

to eneourage wouldwbe crlmlnals to ald in .crime preventlonc.
Here? as elsewhere, however, only'pure motives and not prac=-
tical ceneideret;ens enfitle the would=be criminal to exemp-

tion frem'reéponéibility on these grounds., The pure in heart




are hard to find and prevention of crime by an insider is ak
worthy goal. So perhapsy‘at leéét in the case of a conspir-
acys virtue should not be'jrerequisite, Of course, with an
~attempt, things have necessarilj progressed far closerkto |
‘ consummation‘than with conspiracya' So perhaps the defense

should not be availéblo to the armed robbers who abandon the.‘
project ﬁhen‘fhe arrive at the bank and find police waiting

for_thamQ

Article 115 2 Crihninal facilitation

Of the sovefallnew crimes oérved«in'this Title,
facilitation isy; for me, the most‘interesting; Owing perhaps
to the novelty of the’ concept9 T did not at once perceive the|
speclal area of conluct to which it is appllcable. I there-
fore belleve that the fﬁoe of the provision should more
.cleaély dellneate tue crlmeg distlngulshlng this reduced
form of culpablllty from the famlllar taiding and abetting,™
whlch would be coveeed in proposed Artlcle 50 as it is now |
in Section 2. B |

The sigﬁificant feature«of'fhis‘new‘crime is that
it omits the elemént of intent to commit the ultimate crime.

These are the crime, by Lhoso whose moral culpablllty con-

sists in thg\pasf?v° comivance in a knoun crlmlnal enter- -
prise; w1th0ut ﬁho desire to see the end accompllshedg The
punishment for thess crimes reflects the not10n~nhat culpa-
bility.is léss, owimgkto~the absence of intent,‘yet those
who, knowingly assist métorially in'a cﬁime are not.altogether

blameless andfshould be held guilty in proportion to the grav-

ity.of the erime facilitated.




The principal difficulty with'the cetegory relates
to a necessarily fine slieing of the rather vague concept of |
intent. Intent is definedjby Section 45 of the proposed law
as hawing a conscilous objeet to cause alparticuler resulf or
to engege in certain conduct. 'This is, ifvcan be seen, some=-|
thiﬂg more than a legal inference flowing from the doing of
an act itself. The natural result efvbehaviorgvunder this
definitieng is net necessarily intended. "“Intentional® is
diffe?entiafed'frem “knowingly," the 1attef'being defined as
awar§£e55gthat coﬁduct,will almesﬁ certainly cause a particu-|

lar resulbt,

R T |
Perhaps5the‘best way‘in which to understand the

|area dealt with by lrtlcte llS is by example. This‘artiele

apparently proposes to punlsh the gun salesman who sells a

'gun to another, knowlng hat hls customer propeses to use 1t

a particular crime. ‘Surely the salesman

is‘hot‘mOrally‘bl uelessn nor should ‘he be crlmlnally exemptg'
and yet 15 1; qulte clear ﬁhat he has)no 1ntent with respect
torthe crlme*whlch his customer'proposeslto commlto It is
'ev1dent9 theng that the crime of facllltatlon requlres a defi=
nition of 1ntent which Would effectlvely dlstlngulsh a8 crime.
'fram ﬁhat of an acc“mpllceo The only reference to intent |
appears in Sectlon LlSoOOg where 1t 1s noted that guilt |
attaches regardless of the actor's "speclflc intento} This
phrase does mprewtomard confusmon than enllghtenmentoi'Speci~
fic. intent has avwell estéblished'meaning; quite apart from
theﬁnotleﬁkof diminished‘inteh5; shich the framers apparently|

intends.




- for. 51milar accessorlal crimes elsewheree

cution or convietion ofvthe perpetrator.

Féciliﬁatioh may be of present or future crimes.
The defendant'muat know of the crime in progress or contem-
platéd and aid oﬁ%advahce its Eommission° A crime must be
committed bj the ﬁersoh aided, though it need not be the
partlcular crime , orlglnaLly 1ntended9 and the defendant's

conduct must in facb "mauerlally“ as51st@ The degrees of

facilitation arekset forth with greater precision here thank
Both the crime
the defendant thlnks he is aldlng and the crime actually

commltted are relevant to judge the degreeo

T\\e tol tde old accomplice ruleg the facllltator

cannot be/conV1cted on the sollc1tee's testlmony w1thout wothe

evidence “tendlng to connect him with the crlmee“

Tt is also provided that victims cannot be held to

have facilitated crimes upon themselves.

fInferestinglyg this article, since it requires an

'actual'éompleted c?ime, specificélly;does not require prose-

Even acquittal of

the perpetrator does not bar prosecution of the facilitaﬁoro

s

‘. ' Sections 120,00 to 120,20 3

by

. Accegsory after the fact
==

.

This article boasts the most extensive description
of the conduct whicas aghievéd«or attempted, éonstitutesv
It includes

)

harborlng him, warning him, flnanclng, armlng9 or transport- |

“rendering'criminal assistance“ to a criminal.

ing him, prov1d1ng disguises, hlnderlng;those who seek him,




destroying

to commit a

coné@a?“” records ¢ mngible items which -
. B ‘(- ) ’ :
might be ¢ 8 or evi ce, and ail. in the profiting from
the crime, his is éxeellent

. timidatior of witne : who mighﬁ otherwise‘
assist in  ehensi avict:
/ B |
L 3 an acc after ‘zet.is deemed less
blameworthx mn belor. 3 fact, Sos.uriting er conspiring

but it omits the in-

is C fel: is a class E felony, but harbor-
ing a elass | leon is & s A misdemeangrd
. coNGL oM

,Gre:ne:zc'afl._Zl.;r.g I approve‘tsartily of the Title° It

clarifieu‘nﬁmerous ﬂhédy areas .. present law in & loglcal
and‘rea onable pattsrn of offenzus,  The speclflc offenses
are: Well consmderee and the degrees of punishment attachlng
thereto are sens:Lb‘leo I would hopeg howevers that the draft-
ing of certaln sectLons ean be 1mproved9 principally to sap-

plant unnecessary doflnltlon w1th more meanlngful descrlptLon

of unfamlliar categarles of culpable behav1or°~. ‘ I
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