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I have read‘the attached letter of Joseph F, Carlino and his
faccompanylng memorandum.',FormerAPenal Law §l747~ was~placed§1n the
Educet;on Law (35»§6804“?) by our 1965 @pansfervBill. If~this eection
mfhad‘merely preeeribedethe‘sale of "appliances9 drugs er'médiCinel pre-
tparatlons 1ntended or having special utility for the preventton of
venereal dlseases,"kwe would have recommendecl ¢z Aﬂbéﬁ4z/é%5n
transfer, because sdehkconduct is adequately imgulated in Artlcle 137
of the Educatlon Law. However9 because of the words "and/or" 1n thls
"sectlong it would appear that this section alseo proscrlbes the sale

of "appllancesg drugs or med1c1nal preparations...used in gynecologlcal

‘~rhyglene or treatments." It is less than eleﬁg whether Article 137 is

‘ffgleubd1v151on 14,na8 follow

,~applicable‘t0~such a sale.

When prepaﬁing the7Trensfer Bill in 1962, I did not explore this
lack of clarity nor‘didrlkspecifically raise the qgeetion with the
Education Department. Instead, I merely-informedﬁthem that we planned
to transfer this prevision,without‘eubstantive change to the Education
Law. The Depariment had‘h0~objection to this recommendation (Correspon-
dence attached). -

The memorandum accompenying Mr. Carlino's letter correctly pointe
out that there is no need for a Spe01al provision dealing w1th the sale
of preparations designed for the treatment of venereal dlsease. «The
apparent reason for thls cenclu51on is that Education Law §6804( )(c)
§6805 and86821( ) proscrlbe the sale of “drugs"'and "dev1ces" by other'“

e,;than reglstered pharmacmsts.ffﬁDrugsﬁ‘;e‘deflnediln Edueat;on‘Law_§680ly

A lclesxrecognlzed in the OfflClal Unlted Sl

: ~States pharmaCOpoela, official homeopathic phar-
“macopoeia of the United States,; or official national
formulary, or any supplement to any of them.

b Artlcles lntended for use in the diagnosis, cure,
mitigation, treatment, or prevention of disease in
man or other am.mals°

! Artlcles (other than food) intended to affect
the structure or any functlon of the body of man or
other anlmals.e;~ :
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d. Artlcles 1ntended for uyse as & component
of any article specified in paragraphs a,b, or c¢g
but does not include dev1ces or thelx oomponen+s,
parts or accessories. f S 2 : ‘

“SubdiVision 26 of thls sectlon deflnes‘"dev1ce“ as followss

- 26. "Dev1ce" except when used in subd1v151on elght
~of sectlon sixty-eight hundred twenty~one9 means
“instruments, apparatus, and contrivances; 1nclud1ng

~the1r@comp0nents, parts and accessoriesﬂ 1ntendeda

~a.k For use~in the dlagn051s, cure, mltlgatxong ,
ktreatment, or preventlon of dlsease in man”“r other
 an1mals° or ! i e :

; ~b;* To affect the structure or any functio fff%hé‘;~
\‘bOdY of man. or other anlmals.~‘ ~ ‘ i

If (to use the language of new Educatlon Law §6804~b 

ifappllancesg'
drugs or med1c1nal prepa”atlons...used in gynecologlcal hyglene or |
.treatments" are w1th'

“’thﬂfmeanlng o'fthe deflned terms "druQS“ and

"devmceg" supra, theh‘theyrepeal Gf‘§6804~b would be meanlnglessg i. By
repeal “would effectuate‘no~change ;n‘the law whatsoever‘ (Indeed, 1f
such be the case, §6804~b should bé,répealed on gr0unds‘of*redundancy,)
An explicit amendmehﬁ‘tc the Education Law would be required to authorize
the sale of such appLignCesg drugs or preparations in places othet than
those registered"bytﬁhe state board of pharmacy.

If,‘on the othé$~hand,'such appliances, drugs or preparations are
not'"drugs" or'f@eQideS}“ﬁhén;ohky§§6804ébﬁbroscribes their sale.

It seems %o méﬁfhat Mr. Carlino might initially seek an interpretation
or ruling from ﬁhe Educatlon Department as to whether these artlcles are
"drugs" or "dev1cesg" w1th1n the meaﬂlng of §6801(l4)(26) In his
memorandum he p01nts‘out that there are "a number of douche and other
‘femlnlne hyglene preparatlons avallable that are perfectly safe under

both the Federal and State Food and Drug Acts belng sold 1n non»drug

i:f‘f“outleta througheut the country fl De these states have statutes 51milar ‘7‘

" $&6§%&§£&fWdﬁldfé?}uséfgigiﬁg;é§¥i éj  ?9§ih1on:from the Educatlon
Department. F  m\H‘ , ’; “H : | ‘

I wauld suppose that Mr.‘ arllno could urge the Educatlon Department
that feminine hyglene preparatlons are solely "cosmetlcs" within the
meaning of 96861(15)° or, perhaps, that 1f they are "drugs" w1th1n the

meaning of §6801(l4) that they are "proprletary med1c1nes" and are,
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. accordlnle9 exempt from regulatlon under Artlcle 137 [See §6816(2)( ) 1.

If the Lducatlon Department rules that such preparatlons are
w1th1n ‘the meaning of §6801(l4)(26), and are not "proprletary medlclnes "

then two amendmente

’the bducatlen Law are necessary to effectuate
Mr. Carlino's purpose;m(l) a repeal of §6804~ , and (2) an amendment to
§680l(l4)(26) excludlng such preparatlons [or ‘some other amendment to
Artlcle 137 thet would expressly authorlze non»drug outlets sales9 €.
.§6816(2) could be amended by addlng a’ new paragraph (')]; fl

If the Educatlon Department rules that such preparatlons are not

W1th1n the meaning of §6801(l4)(26), or that they are "prcprletary
m@diClHQSg" then only the'repeal of §6804~b would be neceSSary to

wuthorlze nonmdrug outlet fseleo. Mr, Carllno ] memerandum suggests,
ias an alternative, the deletlon in’ 96804 b of the words "and/or used
in gynecologlcal hyglene or treaﬁments.? However, what~w0uld,remeln
in this section is already covered in the Educatlon Lawae Tﬁﬁe;‘from a
draftlng v:ewpomnt, a repeal of the section 1n toto would be preferable.
- It could be urged.that when the Education Department approved our
recommendatlon to transfer ‘the substance of former Penal Law §1747-a
to the Education Law9 they 1mp11C1tly recognlzed that the conduct pro-
scrlbed therein was not already express]y prehlblted by the Education
Law,ki.e., the sale of "appllances, drugs or medlcinal preparatlonsu.,
geéa‘lnegynecologlcal hyglene or treatments.” However, in fairness to
the Deparﬁment; 1 den't think this nuance Was deeply considéred by them.,
If it wereg they should have suggested to us the deletion (from §1747-a)
‘fﬁ‘of the reference to "1ntended or hav1ng specmal utillty Ior the preventlon‘
:‘of venereal dlseases."‘f“‘ | | k

The eubject matter 13, of courseg out51de the sc0pe of crlmlnal

, °; or “devxcesp" and\ are net Wlthlﬂ ﬂhe

‘"prepmaetary med1c1ne“ exemption, Lhen §6804~b should be repealed on
~gr0underof redundancy. Actually, if such be the case, we ehould never
have~transferre& the provision to the Education Law. If the Department
iéjef~the opinion that such articles are not "drugs" or @evicesgﬂ I

‘would“agree with Mr. Carlino's recommendation that§6804-b be repealed.
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A close readlng of this prov151on 1nd1cates that 1t is dlrected *Q;g;y
at the "prevention of venereal d¢seases." I cannot believe thet the
1935 Legislature or the dreftsman of this prov1elon meant to deal with

~ two dwstlnct and unrelated subjects 1n a single brief provxsion} v1z.9
(1) the sale of artlcles “1ntended or hav1ng Spe01al utillty for the
preventlon of venereal diseases,“ and (: ) the sale of erﬁlcles ysed
in gynecologlcal hyglene or treatments,"‘ The amblguous con;unctlon

‘;"and/or" compels thls 1nterpretatlon..

It would be 1ntere ‘ng to learnfwhy tnls 1935 leglelatlon was
enacted° At that tlme Penal‘Law §ll42 prohlblted the sale by anyone
(1nclud1ng phermecmsts) of any 1nstrument, artlcle, drug or medlclne
‘"for the preventlon of conceptlon.ﬁ_ lt may be thet contraceptlve devices
eend preparations were being sold uﬁder tue guxse of “for the preventlon
of venereal dlsease."k Thusa there may be a close relatlenshlp between
51747~a and §ll42. The latter sectlon was amended in 1965 (Chapter 637)
to remove the eﬁeolute prohlbltlon;,.A new eubd1V151on reads, in parts
"The sale or dlstrlbutlon of any lnstrument oxr ertlcle, or eny rec1pe,
drug or medicine for~the preventlen of conception, is euthorlzed only
by a duly licensed,pharmacy...." in»Mr;ycarlino‘s\memorandum it is
stated that femlnlne hygiene "preparatmons, as well as most catamenlal
devmces, are not...adaptable for contreceptlve purposess“ Querys
shouldn't Mr. Carllno ‘seek a rullng‘from the‘Educatlon Depertment as to
‘whether the State Board of Pﬁeimecy‘egrees with this.sﬁatement?*iPenel
Law §1142, as amended in 1965, will be incorporated~witheut*eny chehge
‘1n the Public Health Law as '§12-d. The. 1965 Transfer Blll (ch 1031) o
“;dld not, of couree, plck up the 1965 amendment to 91142.‘ That w1ll be _e‘k |

o done in a conformlng blll to be 1ntroduced at thle ea551on ]

with reference te the proposed unlform or omnlbue sections of the new
law and each profeselen 5 portlon of the law." Has Mr. Carline contacted

this JLC?
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Section

wfiparations intended or’ hav1ng spec1a1 utlllty
. for the.prevention 'of wenereal diseases and/
' or used in gynecologlcal hyglene ‘oritreatments
ishall be dlsplayed |sold orEOtherwise dlsposed

- gical hyglene or treatments“
the promotlon of venereal preparatlons as such

for the. treatment of venereal dlsease.: Accordmncly, ‘there
appears to be no. reason to“ontlnue these crlmlnal san‘t:.onst
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