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ACADEMY OF THE JUDICIARY Thursday, January 16, 1969

‘J o ~ 1. Most judges recommended that the Penal Law contain more
f ‘ sentencing options., One judge recommended that when a

reformatory sentence is imposed, the court should be
authorized to recommend. the period of incarceration
}before parole. Another judge recommended the develpment
:of the "half-way house" concept. The judges specifically
recommended that the "split sentence" be authorized, e.g.,

¢ 'six'months in jail and then a certain number of years on

*‘,‘probation.

: 2; .Before a YO information is filed there should be. a pre-
o S ;pleading investigation in every case, l.evy there should
IR ‘be 'no mandatory YO treatment
3. EMost Judges agree w1th the commission's proposal abollshlng
the so called 1nvest1gatlve ‘sUMmMons.

4, Where the court imposes a sentence of more than three months,
there should be no absolute requirement of a pre sentence
report in every case. The judges recommended requiring
a pre sentence report only. for first offenders or those
with one prior conv1ctlon. :

5. One Judge recommended that every felony complaint arraignment
should be in Supreme Court. Some judges noted that this
proposal is unrealistic.

6. The New York City Crlmlnal Court should have discretion :
. to fix bail in all felony cases if the district attorney is
i “present ; e

: : 7. The violation of prostltutlon should be reclassified as a
i class B misdemeanor, Also, public health law secilon 2300
' : : should be reexamined.

8.15All motions and requests for a three-judge bench should
- be made thirty days after arrailgnment.

9. The defendant should not have an option of a three Judge
bench in class B mlsdemeanor cases.

10, The Judges re commended that the 'D.O.R. be statutorlly
authorlzed L w -




A. New York State Post-Judgment Remedies

In addltlon to the rlght of appeal from a Judgment of
conyiction (meanlng a conviction upon which sentence has been
imposed), New York‘State_prov1des the following post-judgment
remedies to convicted defendants: 2

l. Coram nobis (motion to vacate a judgment of -

conviction in the nature of error coram nobis).

This motion, which must be made in the court offé
conviction, derives from case -law (see Lyons v.‘u:
Goldstein, 1943, 290 N.Y. 19) and has not been
, codified~kalthough it is mentioned in prov1srons
.of the Code of- Crlmlnal Procedure dealing with
"appeals from orders denying or granting such
motions (CCP §§ 517; 518[41]).

It is e:rather;croad remedy accom&ﬁeting; t
ka-Variety of contentions, including claims that
the Judgment was procured by fraud on the part.
of’ the prosecutor, the court or some other publlc

"‘_off1c1al that perjured testlmony was know1ngly
used at the trlal by the prosecutor; “that ;

‘itpreJud1c1al error not appearlng in the record occurred
at or durlng trlal, elther 1n81de or outside the i

‘Vjcourtroom- and that the defendant was deprived of
fany of a number of constitutional rights (chlef of‘
‘whlch from a utlllty or practlcal standpornt) 1s~7

'{;f*‘LVTiethe rlght to counsel.

; An adverse determlnatlon (whether advise‘ﬁgﬁl
o the defendant or to the PeOple) is appealable
(ccp §§517 518[4])
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o, Motion for a new trial on the ground of newly':‘

discovered evidence.

- ; This motion;.also made in the court of conviction,‘

o i‘is prbVided’by the Code of Criminal Procedure (§§465[7],

‘«466) It labors under a statute of limitations, the |
requxrement being that the motion be made not more~“”wnwﬁ%v

than one year after judgment (CCP§466).

The motlon requires a show1ng that new evidence
has been dlscovered since the trial resulting in
'; - : ‘ 'the judgment, which could not ‘have been produced by
‘ the defendant at the*trial'eVenVWith‘dUe diligence
on hi5~part?‘which is not ﬁcumﬁlative" in nature; and
whlch had 1t been produced at the trial, "would probably
have. changed the result“z(§465[7])

An order denying this motion 1s reviewable on an :
‘appeal from the judgment of conviction. If the latter

| . has already been argued and the judgment affirmed,

the order denylng‘the motion may be reviewed by means
kofka reargument of the main appeal ~ If the tlme for .“"
. ; . taking an appeal from the Judgment has explred, no

appeal from the‘orderkdenylng the motion may be taken. ;

' ;k,{f,xS;. Mot Lon for Te- sentence.r

This motlon, slmllarly made by the defendant in

©the court of conv1ctlon, has not been codified but,

“:by Jud1c1al constructlon, rests upon the inherent

o‘power of a court to correct an illegal sentence lmposed

by 1t.r Its scope, therefore,'ls restrlcted to contentlons




e aoa
N PN ORNR
L)

e Lo PR
i | SRR RN 1

AAduuﬁ
1OHUX

of illegality and does not embrace claims of harshness

or excessiveness (People ex rel. Emanuel v. McCann,

1960, 7 N.Y. 2d 342, 345; People v. Stodesocki, 1963

Co0 20 Aop. Div.'2d 551). An adverse determination has
' been held not to be appealable by the defendant (nglej:

V. Stodesockl, supra).

4, Habas corpus..

I ' : The writ of habeas‘corpus may be used in New York, :
| by a prlsoner, to challenge the valldlty of a Judgmentrfl'

of convxctlon respon51ble for the 1ncarceratlon. It‘~

is, of course, a civil remedy, proVLSlon therefor
being made in Article 70 of the Civil Practice Law

and Rules, ‘which prescribes the procedure both for

‘pursuing the remedy at nlSl eru ‘and for Appeals from‘fx;“
orders or determlnatlons there made.. The petition” |

ordlnarly must be made at a term of the Supreme Court

or a County Court located in the county of 1ncarceration,'

The grounds for challenge cognizable on habeas

corgu"are'said,‘generally, to involve questions of

.ﬁ , “Jurlsdlctlon" over the person and subject matter. Innf{,
D | actuallty, the scope of the remedy (at least this 7
L iphaseoof 1t) 1s not overly clear, and the demarcatlon

!

0 . ~fllnes between habeas corpus ‘and coram nobis in the

post»gudgment area are. in .some respects qulte blurred‘
i "~ This' causes much:dlfflculty and confusion, espec1ally ‘
| . since these motlons or petltlons are brought 1n dlfferent”

dcourts., A defendant who errs ‘in this regard may find

‘that he lS not only pursulng the\mong remedy, but

;that he 1s in the wrong court

‘; f; ‘»5ﬂ'afj 7fv:E°°7Ii%fl°let”i“‘ée3--a
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-B. Proposed Omnibus Motions

i ‘ The New York Code of Criminal Procedure is in the process

of théroughgbihg revision (by a New York State Temporary Commission),

andoa proposed . new "Criminal Procedure Law" is to be submitted’ to
the Leglslature for passage at the 1970 session., This presents;
two "omnlbus" motions in the  post judgement area, each of which;
must be made in the court of conviction, one belng a motlon to

| _ vacate Judgment (§440.lO) and the other a "motion to set aside

| sentence",(§440;20); Taken together, they accommodate every

contention cdgnizaeie”upon‘any of the four previously discussed

existing motions o remedies;iand, in addition, every claim whlch

may be advanced in a federal court upon a federal habeas corpuskd

petltlon attacklng a New York Judgment of convmction,




