V‘Mlnutes of the Meetlnf of the Temporary Comm1551on on

‘Revision of Lhe Penal Law and Criminal Code, held s at the

jComm1851on's Offlces, 155 Leonard Street Room 654 on December

'8, 1961, at 10: 45 A. M.

| PRESENT:

Rlohard J Bartlett Chdlrman

‘~T1mothy N Pfelffer Vlce Chalrman : ‘i‘”‘

nglllam Kapelman, becretary, also representlng AnthonykJ ﬂTra

‘Mlnorlty Leader Assembly
+Justice Philip-Halpern
; Herbert Wechsler

Johﬂ J. Conway Jr

; Nlcholas Atlas

A'Joseph F. Caechlewskl, representlng Joseph F. Carllno, g;e:_
~Speaker. of the. Assembly L

| Samuel J. Kearing, Jr representlng George L Ingalls,
Majority Leader of Assembly e

”“Joseph J. Kunzeman, representlﬂg TFred Preller, Assembly Ways

and Means Commlttee

| Robert Bentley,‘appearlng for Hon AuStin V. Brvin

| Thomas McCoy, representing Chiel Judge Cnarles uesmona

| NOT RRESENT:

1 William Mehoney"




¢

~MwThevmeeting”was”called;tqworderlbywthﬁlChairman at

/

It was agreed by the members of the“QQmmissioﬁethét\

the minutes of the meetings were not to be verbatim,)but

. were to be kept in narratlve form.
TEESS )

~ The matter of mmxxbudgepaapprodg was dlsouseed

‘mThé Commle51onkhas an approprlatlon of ﬁlS0,000.00 for_thls,;*Vl

fiscal year (which ends 3/31/'62)' The original»thought .

; was to ask for a reapproprlatlon of the unexpended balance,* -

plus LlSO 00 for next year. It was agreed that this amount

Would probably not be spent but that the money should be

—that we would- stay w1th1n the present salary range of

kavallable in the event that we need 1t It was also ag{zﬁg

that at the end of the yaar 1t should be made clear
o ;ﬂ, L. ReMon S .
that the entlre approprlatlon was not spent, and Just what

was @ent

The mat er of hirin g add)oéonal staff member
webeod

assist, Mr. Denzen'was disclissed. Mr Denzer ad&lsed that d:}-,=

he has been in contact with Richard Kun, of the New York

“W31ty D. A.'S Offlce, who 1nterv1ews all the appllc ts.
for jobs with the D. A.ts offlce9 He weukd refer so

5

~of theAapplioants tokMr.‘Denzer (only after the4D..A.FS\k

pffice indioated”fhat”fhey were not~interested)~whmxha‘f |

"”These applicants would -have been reaected by “the D. A.'s

office for various reasons not necessarlly scholastlc

“General- dlscu5510n followed i Wthﬂ it was not ed~that e

elicDonald at Cornell had “been- asked -to- be -on- the lookout

~for likely prospectsy and PQB adv1sed that he had beer

contacted by-a- young ‘man-from- Albany -Law- School Whu :

-was~onfthewLaw~ReV1ew;wandw~ 110 u-id;aohmstmau e

/L}\,&/(}" ) i
Vacation-interview with himA It was further agreeo‘

‘%SWtOW%q“thousand<yithéelasticityjﬁorftnewrlghtwmann ‘lk‘




~or men.

The subject of the court xEwizimx reorganization

~was discussed and the Chairman advised that he had gpken

4with Sen. Daniel Albert at thekSpecial Session held in
ﬁovember at which'time Sen"Albert thanked Mr Bartlett

for our 1nterest and mentloned that they had a tremendouS"

Job stlll ahead of them and would probably need some help e

at whlch thme they would certalnly call upon us. To date

;there has been no word or request from them..

The InterimeReport was put on the table for dis-

cussion.

‘”Baftiétté”“xé“is;an excellent job. 1 had two thoughts .

in connection——about‘some minor changes in language.

rPerhaps we ought to give a llttle more-emphasis to our

lconsideration of substantlve changes of present law. P. 33 T

point II. , k S : ‘ S
Halpern: We Ought to treat it as the heart of our vk,

NXXXwaxxagxxedxth&kxkhaxappxmmxhxwhakxxaxxxkkaxmadxmmtkax
kexzhenidxrekxhrxgemneriedxarnx Fox example, the last paragra
lon p. 20 should be transferred. to the. headlng of fundamenta1
problems '

| Bartlett: In preference‘to relOcation of materialfon 337"

| Hazpern: It's material that comes 1mmed1ately before.

| Denzer: What approach are we going to take? Everyone agreed

| that we should not comment on the approach whatever 1t turns
out to be. : ; ; G

Halpern: 1. changes should be made in structure and wor] 2.
| Fundamental problems without sociological and psychologlcal Rl
There being an indication that in certain areas of the pehal WS
| law sofutions must come first. For example, no use wasting *k*_ ‘
any time ——1nsan1ty,kt we g§ vith fundamental lems
Detailed drafting that{comes e present codeﬁﬁ%igévfgrgfa
You might have a paragraph mentlon parts that will be effecte
by fundamental law. o v
Atlas: Sociological and psychologlcal are words not popularae;i» |
Twith lawyers== they should be kept within bounds. We are
going to HizzmxwmxxEExkairx dedide certain psychologlcal facts
" before we write a law on” 1nsan1ty for a- defense ,

T




'Bartlett Sentenc1ng, apart from the famlllar issue of capltal

;tpunlsnment is'not a psychological problem. We want a report
- that is generally well- recelved as to our alms and goals and

“Intended methods,

| Denzer: Sentencing. is the most. urgent You._can. change . the '
‘McNaughton rule w1thout effectlng the draftlng of most of

the provisions.

t’Bartlett; P, 20.

Wechsler: Sentencing-- vou can't do much substantive review

| controversial. I wouldznotfbe adverse to saying this in the

L;until you decide on a framework . These controversialhproblems‘““d
~ present a real problem as to how to be handled, so as not to

impede the progress of a lot of other work that will not be

- made to separate these issues to which the public and the

gy report. My own view is that a careful effort should be

dealt with dlscretely without jeopardizing the whole project.

legislature are to be really divided. McNaughton can be dxkat

; Makxngxx This is more %§£E%§§§g:A Making individual subm1551ons, g'
an

“public, that weare going to get to gigk big issues, then =

--can-be-done—in-the-office+ Egat \/tue report~being a

i. §. bribery. If we up with the legislatureand .

do work on them and present them to the leglslatureiinka.formjgdo'

- that will obtain législative comsideration.  This Commission =~
ought to have two. separate agents. One on controversial
issues—where- matter -can—bethought~over in terms of Hearing

the other, the more w&xk%x wrxk¥x work-a-dy problems that

proper. vehlcle for stating that: )@aMAL P. 6, P. 20,

~issuesi——Just what 1s~there to say?

Denzer Agreed It’s very dlfflcultkto talk about controver01al ¢

|- Wechsler:- Senten01ng is no- dlffmculty 1n “the llgnt of Pps

-Halpern:—Look-at-the- reports -of—~the~ Law Rev151on Comm1551on—,

i;wwork ~List-first-each-of-the-major-problems;-givingeach

5) e

they list topics under consideration and topics for future

a separate number and paragraph 1. criminal 1nsan1ty test

--.and.degree of responsibility.- 2—w~cap1tal punlshment T “‘generai

sentencing --put that part flrst

Bartlett: a thorough ‘study--its present ‘structure: and the v
fundamental fields . in.which:we. ‘have- @o -do- -some work. ot

Wechsler - This is a opportunlty to educate ~the- leglsla
and the publlc‘end the opportunlty should not be lost to

| .educate these two groups. There's a real need. for. this operatl

W“Wmacay”' I agree with everythlng that‘s been sald At the‘

Done well, as to overlapplng and 'duplication.

beginning of the report ought to be some sortlh of forward ' that

points out what is g01ng to be expanded upon in the pages that
follow. S : .

| Halpern: Llstlng toplcs that w1ll follow,so that the publlck

" will be aware of the various subjects and~it will enlist

their kmkmxmzxx attention, It will be useful to the publlc tff‘tg

“and theé leglslature Just tb list controver51al subjects




I a,

Bartlett: Can't we develop maein our report as to- “the problems
that confern¥ the Code? : ‘

d”Kapelman: Should we leave the area open?

Bartlett: We are not 901ng £o have much time for the Code.

—much” dlfference

Denzer: "List all problems in both areas--"1s 1t necessaryu ,
to distinguish between Penal Law, and the Code. Does it make

going to have‘tO‘deal~with them in that fashion. :

Wechsler Procedural Problems.

o

'Atlas It is important to llst the problems largely w1th a v1ew

to--scope-and-length-of-time imvolved

TWKapelman;HMBearwlnwmlndwthewexamplewoﬁgihewIweedeommissionaw‘

Wechsler:. .In Wisconsin it was six .years..—in Illinois it was-
- eight. : SR : S

Halperni The Tweed Commission dedt only with the srructUre»Of;ff‘
the law. o : - .

- Bartlett: We can touch on_some fundamental problems. Wlthout

involving Constitutional changes.

Jones: That we won't necessarily make any constltutlonal changes;'
But we can't shy away.

7y : employed ‘
Bartlett: alhe language to be wxgd in this report we should

explain the areaa in which we intent to do our work w1thout
describing the areas of most change.

Denzer: Blow up fundamental area. Give it more 1mportance.uA

Bartlett: In some form translatlng a partlcular or dlfflculty

law as it now stands with respect to sentencrng

Spending some™ space inTthe report on comment and on a partlcula

| Wechsler: This report ought to bulld up that this year thlnklng
~is-about-sentencing ==-sentencing- whlch “Tsimportant- to the
People of the State of New York. - ;

Bartlett A‘statement setting forth that the legltlmate rlghts
—~would-be--protected.-

Wechsler: Anythlng that reflected: that ~the- Commlss1on s
aware of the concern nd questions zmmax would help to buil

~up._a certain sympathy“for a job of some- duration-and depth,:“l
;$§Wh1Ch I am not so sufe really ex1stﬂ£ : A

Kapelman: Pps 6-20 should be condensed into a very much
shorter. satement.

Halpern: In introducing: thls materlal tle At 1n w1th generﬁ
objectives of our work ~
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5.

Pfeiffer: It was the”directive of the Legislature setting up
this Commission. If it's that sentencing is useful, harp R
“on that in the report&aWThat“weWhave‘beenwd&xigmnk&dedireoted; """"
‘Halpern: We are not-an-investigatmxy Commission: —Our-func i
is to seek better methods. :

Pfeiffer: 'Public Hearings.  We shoudl set forth that we will
hold publicWhearings~in~say,wl62won»controversialwareasmwhiohw'
will not effect the general work of the zmmmizzgx commission,
- capital punishment, McNaghten Rule. ..Is:it.the view that.we .
should hold any public hearings in 19627 . g

‘Bartlett: We agreed that we want to hold at least akﬁhearingg,kf;
_or two. 1n 1962 -<in connection with the motion to suppress bill.
Should be first evolve .some proposals, test them at public '
_hearings or should we simply say we are holding a hearing on
capital punishment? Let's'take capital punishment --it's .
~ unlikely that we are going to be able to agree on any course . H
in that field immediately. It's something to be concerned with,
on scheduling a public hearing on that an the McNaghten Rule for
the pmﬁpose of finding out public opinion. Let's not do it
until we have some tentative proposals of our own in testing = |
" them £mxxpukx by public hearing. o ; o

Wechsélér: On Capital punishment the Gower Commission sat for

5 or 6 years, and never said whether it should be abolished.
" Yhey produced a report somé 506 pages in length., A Canddian
Commission had worked some three years. ‘Everything that can
"be‘said“on“capital“punishmeﬁt“haS“beeh‘said;“MI“@%gggé%gstw
hearings--use available material. &axx Hearingsy sed T

~public relationship reasons. A McNaghten public hearing, all
that can give us is very little. Everything bearing on that
“problem is-available. - Governor's advisory Committee: It
would be proper to solicit a number of people whose views
ought to be heard, the clergy, —and —it-being a awksimx-vehicl

for obtaining this view without public hearing. ey

Pfeiffer: Public or private hearings?

Wechsler: For instance, McNaghten, the Commissioner of
~ Correction, the reports- of Psychiatric Associations .in'the ..
" State to present their views 1if they wish. The D. A.'s, : ;
_the clergy. On the sentencing problem, you would want to. ... ...
hear the Commissioner of Correction on the problem, or the
_heads of the state's penal institutions, judicial views, .
Chairman of the Parolg Board. Perhaps the Legislature should |
~hold public hearings.. ... . . . ‘ Sl

~ Kapelman: There iswngﬁbprgcedﬁre in the preSent‘leqislativeEQ

pro@ess for the legislature to hold public hearings.

Battlett: 1It's our place to hold whatever public hearings.
‘need be held. The Codes Committee can tell us what hearings
they want to hold. The decision is ours. Most legislative NS
"Commissions hold public hearings. It's a must for hearings to bepS
held on capital punishment. Otherwise, groups would beel that [
- they had been cheated. S ' i‘ ok
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Pfeiffer: 1It's expected that we hold public hearings on
capital punishment. If only for publlc relations reasons. Do
~we contemplate any kind of hearlng in 1962? If so, we should
say something about 1t B S . : k At

-..conduct

Kapelman: Are we going into,these‘two fields with pre-conceilved
notions? Without this Commissi®n having opportunity of
‘re-study cf”the‘problem We ought to sed# first what the
Commission if going to do. (Mr Kapelman went’ on to say L
- that he would not introduce a bill this year on the controver51al

~issue of capltal punishment--as he has done in previous years) o
“What we are actually trying to do is invite thoughts, “our own,
educatars and draw on a great amount of ‘source material, Per-
“haps something mnew will be added: ‘

k“Pfelffer “Are-you-suggesting- “that we" postpone public- hearlngsr o
untll the Commlsslon has come up Wk&h someth1ng°

Wechsler Why not a paper on each of the prcblems before
~public-hearing? -

~Bartletts County on-the fact that we intend-to -hold- p”bllc»K
hearlngs - on fundamental chane contemplated by the Comm1551o
applying-to-Penal Law-and Criminal Code., |

| -Atlas: . We. ought to _have at.least one or.more such hearings...

__Bartlett: We. 1ntend to hold. hearlngs On_the bill we have
today, that's one. We have exicsion and relocation ——h&rlngs
should be. held on_that.

:,Eenzer:W“We might gxxgx feel it incumbent upon uswtofhold a ‘
hearing/ I hope the Commission approves of the excision part.

Bartlett: I thought we generally had agreed last time that
someone on the staff would devote his full effort to pick out
sections that ought not to be in the penal law, exc1sed or
placed in some other body of law7

It was suggested that a motlon ‘approving the progect be made.

The motion was made by Erofessor Wechsler, seconded by Mr Atlasyf
and unanimously carried,

'“Bartlett It will boil down the Penal” Law structurally, and
we'll be able to focus on the fundamental problems

Pfelffer: chLaughlln what is he doing?

Denzer Forgery and larceny

Pfelffer Common law crimes. We shodd try to get downltoe‘~g
2 or 3 statutes: l‘WAVur k - s

Pfeiffers Onenon esc151on——another one--work-on- the fundamentalk
crimes and common law crimes. o

Denzer Goetz is worklng on mallclous mlschlef an&Qilsorderly

_Wechsler: .

How.. 1o n\g,.,_ld ou.wy;o«u;;'t hink. :t;hé;. excision job w j_wl.;lh{’;a :kkre.s? !

Denzers ..

A_couple of months.
. , c 4



0o o
¢
o ' another | level i
- Wechsler: You need kwmxxxx a top-£iight assistant to focus
on the controversial issues-- a fellow on sentencing.” =

‘Pfeiffer: Professional people.

'“Halperhi; This is a matter of thewbriéfities of our work,
Priority should be that the larger issues would be taken ulp
- in the report first. Perhaps a consultant to prepare papers.

“Denzer: We don't want our staff fd'deVOté'theif’éﬁtire time
to projects of this sort, to be completely occupies with.

~single projects to the exclusion of others.

“Bartlett: We discussed relative disparity of having work
done by our own staffq or parcel out work in terms of a
~contract witha lawyer or lawyers. e




TheWMép+ingwre¢onmenedVat 2;3QWP,WM;,

G—Mr KapelmanwanderJWBentleywweragabsent—— William'Bulman:

- appeared for the Judicial Confeygnce as an observer. e

: el it eatiadiey (9007 4 < D (e W L ﬂa-mﬁ‘ _
- Bartlett: Our concern is fiow about the point t6 which our i
attention should be focused within the next few months and the:

| next few years. There is the matter of sentencing--one possible |
' subject matter for research and proposal. Is this the sort

of thing we want to .try to handle ourselves through our own
staff or farm out? ; o

. Discussion followed in which it was mentioned that Commissioner '
" McGinnis was expecting this Commission to examine the Correction
' Law in terms of our study of sentencing. Mr. Denzer stated L
TtHat he preferred the persori to study the question of sentenci
| to be a member of the stafféK It was gmrexziiyxagreed that .

the Commission would be unable to obtain anyone with the
 proper background and qualifications at the salary previously

\ -areas-we- ought to-get-staff men -for. - Mz...Denzer replied.
S that narcotics was one field. Bartlett: we can get mired

agreed for additional staff members but Wouldwrap%§rwrangemwf
. in the 10 to 12 thousand category, The names ofa

aul Tappah,
JOS hU‘a' O a,k enandMJ im D aley ‘were- pro p ose d b.y .me mb er SOfl'the‘“

Commission as possible ,candidates far work on the sentencing T
'“matterwon“a‘part;time/ﬁ%@ig?ngﬂﬁgld%éirman~suggestedwthatwwmm' =

if we get the project going on sentencing we ought te—de—it/7 Shevid
S 1};%0 - wf ~our-own-staff in -consultation with-someone-such i

as¥y bg n It was suggested that Peter McQuillen might be ;
the-staff-meepber—to-devote himself--to the sentencing-problem.
in conjunction with the consultant but Mr. Denxzer stated that
~he felt it best-that MecQuillen be left on.a general status-.
a man Friday. Mr. Pfeiffer inquired whether there were other

_.in that field. The general opinion is that we can hold off
for 'a while on narcotics. ~ ‘ \

Bartlett: Any more comments on the Interim Report? We are
all agreed on the manner in which we want Dick to regrite s
| this , changing the emphasis to a consideration of the funda- =
! mental problems then going into the development of the 1list '
of this. Is it generally agreed that there ought to be some
reference to public hearings in our Interim Report to the

effect that we intend to employ that device without being
| terribly precise. D | i

Wechsler: There should be some reference that we will use

public hearings in the case where we think it appropriate.

“Bartlett: We should not offer any suggestions as to when we will
| accomplish any part of our program as to its dates. Then, =
| Dick, "as quickly ds able will do a second draftiin Tine with —
| our discussion today This is something upon which we ought

" to have an entirely agreed upon draft no later than January
-y 10, 1962. oL : SRENERN iyt




i The Chairman then placed the matter of the proposed pill

on search and seizure on the table for discussion, and comments.

élS:caw,tbe.Motionwin“Genéral,was;discussed and the opinion .

_was that the language should be changed to read "a person

'claiming” to be aggrieved, as this bi;}weeeslhot purport tokfs

~determine who‘was‘aggrieved, and in place of the term;Wproperty“fj

the term "pfoperfy, papers or things" should be used.,  In pa:ae‘f;‘

graph third of 813—0, the term 'moving 'party is to be used

1nstead of "movant"

The Charrman called for comments on the 4th paragraph of

813 c, on’ rlght of appeal

Judge Halpern stated that he would llke to see a prov151on

for an 1nterlocutory appeal, that there should be a right of |

—-Court-of- General Session-or-

appeal lf a motion is denied by leave of the Court that passed

pon the mot1©n

| Mr. Denzer-statedwppef‘Helwespaéeihsfufhis interlpcutory

appeal by“the“&éféﬁa£ﬁ£”as he has the right to‘appeal,kbroedenirfys‘

the scope of review once the case is upheld.

‘Discussion followed: It was agreed with respect to §813 d

- that in the first'papngraph "lf p0551ble” should be omitted

this section, fallure to make 3 motion prior to trial shale:

‘constitute a waiver of the ri@htkto~contestffhe admissabiiity -

..

'further"ag‘re"ed"’“‘W‘i‘t”h‘“‘“I“espe(,‘ tothe-section;that-before indict=

‘ment oflcharge a- motlon Lo suppress ‘must be made-in-a- Qourt of‘
N

~~General Jurlsdlctlon 4n- ‘the county-in- ‘which-the- tr1a¢ 1s to

“take place (County Court or Supreme- Court upstate) -oT-in- the

“No 7*]1 P1
LV—‘-X\. NS

‘eunty Court-in New

-

he'pre trial- court to- reserve
to the trial judge.
~decision.- and. pass it. on/the




| — _‘—_.,A,_.,.'A,K~ Y ,_.‘l.,h.,a—-f,..—//"‘

S

|
| | ' o ihe landuage !
| A .suggestion was made with reference to §813—d,~th3twtbeul%?guageg
AL =t 4 o
| k e made gndwpromptlyddetermee

otions shell be.? 5

inotion+wVthrmwawdefendantwbewallowdetQ_take”an.appeal‘jrdm;¢f;;)
dengdl of a motim to suppress by leave of the court having denied. §

|- the-motion. fe—s 258 —of the court—hevimn he . = =
metieror @f the court to which the appeal would be taken . - i

LowRRXEX ' :

,Mshouldxread~that motions shall b

| where such mmxk motion was brought and determirtion made prior |
to the commencement of trial. . ~ SR

| Pfeiffers: For

Kapelman: Absent -
Conway: Against

| Halpern: For
. Jones: Against

‘Wechsler: -For

Barflétt: Agalnst
Mahoney: Absent

Ex—fofficio members declining to vote. Vote 4 —-for; 3 againsf,

Mr. Atlast requested that the vote be recorded--he wished to

go“on”record”aswvoting“against“the~motion.

Denzer: I have %&ken this by the Federal circumstances--.

p>the‘rightwto~appealwexists~iﬂ~FederaiwGourtswifwthewGoveynment~
| case is effectively destroyed. o e .

. Wechsler: 1It's a very close vote on our first substantive
Mmissuewandwﬁhewvotewoughtwnotwbe“takenﬂaswfinal,wwltuﬁmouldwbaw
Il brought up at a subsequent meeting. : ; ; e

Bartlett: The two matters on which we want to get final
_drafts_are.the interim. report._and the bill. We ought to .

have a hearing on this bill-- I don't consider it necessary,

kwjust desirable. I'wouldwlikewtowintroducemit;bmeaQ;‘10.19621‘{g;

Joness: I was hopind‘it could be pre-filed. .The Governor

is very interested and it should be mentioned in the Annual  '“‘*

message.

Bartlett: The‘p@opésed final draftskwill be sent to all

members within the next two weeks, so it can be pre-filed.

A series of reports in re capital punishment wesmentioneds
Gower report (English), the Canddian report on capital’

T punishment, and it was suggested that each mmEmxX member.
‘t“be furnishe§wwith‘a copy. :

| Conway: On misdemeanors, it should be mandatory to make the

motion in adVéhce,‘trahsféf”thE”mCticnmfomthefjudge”hearingf

the trial and it must be determined before. el

It was decikd that the next Commission meeting wOuld~bé heél§f1 **5J

on Saturday; January 6, 1962+

)

.«




Delete all
‘this from
final N
minutes;

|| Bartlett o

Wechsler: "What are;the'rest;igtions_for suspended

~sentence in the Model Code?"

fb .
Wechsler:

(Professor

"There are none.”
Wechsler

_observed t

hat

the Model

~contains ng

Uode

lITimitation
~the court?
to suspend

s 1in
S power

the

~execution of




