Excused:

William Kapelman

Howard Jones (Present for meeting of July 10)

_William Mahoney

 Frederick Ames, Representative of the Majority Leader

- of the Assembly

Joseph F. Czechlewski, Representative of the Speaker.

_ Oof the Assembly

| Peter Preiser, Associated Counsel began with a. summary of. hl’

_Meeting commenced at 10:00 a.m., July 9, . by Chairman. Bartlett

~study on sentencing procedure in New York State. Dlscu851on‘

on the length of term that forms the d1v1d1ng llne between

||Bartlett to

felony and misdemeanor: ' a prison term of one yearlwgenerelly.

Preiser: ~ "...one year is the dividing line..."

(Mr-,Preiser,at,tbiswpointwmadewthe following comment, with

_||reference to his entire project: "...I've only written up

lhalf of it.")

Preiser: "You've covered in the material given to_you .

_felony offenses?"

'(Judge~Halpern observed that in Bretti Vv. Eastman, on page“

o

23 of Mr, Prelser s report, decision was reversed on. June 27

| Department's decision. )

Atlas: ‘"May I ask akquestion.kMr.mChairman?, There s

1962 by the Fourth Department, con81etent with the Thlrd~

kunothlng we need to w1thhold on the sacrOSanc+ i

Baumes Law?...I'm speaklnq qenerally of. 2nd and

;Srd degree felonles

.I'm speaklnq qenerallv of;,

'_these laws whlch requlre double tlme

{
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is we should consider>§ne moral questions of

being judges up there to dowﬁhe;thinking for

defined law...in which a judge can still be a

judge."
Bartlett to
il Preiser: | "You haven't covered county JallS vet?"’
'Preiser: "I've made reference to that in the Correctlon

Law...and there'll bewawﬁecﬁiqn on this."

Halpern:  "Can there be a concurrent county jail or a

penitentie?y sentence with a State 'prison

~sentence?..,We assumed it could not..

(A discussion followed here on the consecutive sentence; that

is, if the felony sentence stood up under appeal, and a misde-

meanor sentence is there.)

Halpern: "I don't think you can have a jail sentence run

_concurrently with a State prison sentencégéml

was going to suggest that this should be

published in a law review articleﬁ[;eferring‘toffﬂ"

Preiser's sentencing study].

Professor Wechsler disagreed with Judge Halpern, noting:

"I don't see how. anYOne.couldn't read this very

good JOb and not be of the opinion that somethlnq

must be done and can be done to ratlonallze thls;Ff\,g-

whole body of law...

(Chairman Bartlett recommended ‘also. that this report. be

publlshed by the Comm1551on and that it will be of the same.

:Wbeneflt as publlcatlon of the Interlm Report )

‘Wechsler: "I think the one place we . haven'+ accomn1i

anythlng .is in 1nform1nq the pUbl;C~that‘w \




isn't an 'elegante juris' thing...that it Won't

Legislature."

be easy to pass and will be a headache to the

to the Legislature.)

(Mr. Bartlett suggested that they get out a sentencing report ‘

| Atlas:

o

"I think we'should get indtouch WithkPeter

' ‘ b
KelslerP of the Times...we eventually must reach

Ukthewpup;}c..;The public has got tosbe'advised."

Wechsler:

Bartlett: - "Peter's [Preiser] report will be in the samé"A
vein as the Interim Report——verwaactUal’in its
~approach. ™ -
Atlas: .a digest...or a magazine section in the
New Yorngimes——orwa daily section,"‘ [on -
S sentencing]
Bartlett:

Bartlett to

Wechsler:

 "Pete will be finished with his complete analysis,;;

i

klncludlng probation and parole...We should release

a publlcatron ourselves in order to incite

newspaper interest.

|Halpern:

"Herb. ..suppose we issued a statement, p01nt1nq .

out. the ridiculous. results of such a system as

we have now, and perhaps brlefly outllnlng our

tentatlve approach aga-rectlfylng it?"

Y. ..rectify and leave the svstem basrcally

unchanged .or make a radical policy dec1s1on?

" ..set a tentatlve recommendatlon on. sentance

structure whlch Would pornt the way out of thls

blll form.

morass and stlll could be put in summary form‘or;

and then thls could be attached a
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county judges who'll say, 'This is finej don't

touch‘anything;'"

Bartlett:

"We talked about meeting with McGinnis, of

Cofrectioh, and Oswald, of the Parole Board."

with these people.).

Bartlett:

Wechsier:

"...if we could get Paul Tappan as a consultent..."]

"On the publicity .side, a fellow like Tappan can .

be helpful."

McQuillan:

"...Mr. Denzer mentioned he fTappanHWwasngingﬁww

Bartlett:

Wechsler:  "...I don't think we would want towcommissiqnwahywé$,

i

to California..."

élabqpate,job.”w;wu L

"...submit some proposal on our own and

it to him [Tappan] for comments?"

‘Halpern to

Wechsler:

"Would you be willing to spend a little time with:f

fhat“pasﬁwyaterial."Q [referring‘to the A.L.I.

Pete [Preiser]? He ought to soak himself in all

”Bartleﬁt:

- "...analyze other systems for us..."

Model Code]

Preiser:

"I wanted to have a section on odd sentences-- . R}

point out some of the really bad things; for

- example, the obscenity statute (a misdemeanor)Q—J~‘:

six months to three years--a sentencedwhich, of = |EE

itself, could not‘befimposéd;"

n

...no place to serye it."
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Preiser: "Along with my writing, I'm starting to review

some of the more enlightening jurisdictions:

Federal;‘Califqrnia...some other states...the

people of the National Council on Crime and

Delinquency...have material..."

Wechsler: "The penal work df the N.C.C.D., is pretty poor.

[slanted]

Pfeiffer: = "Before we can get it over to the public or the

Legislature, we must have a critique of the

thing [referring to the present New York.

sentencing structure]; something that can be

condensed into a few pages...as Herb said, he

isn't going to run through‘4Q pages to get the

details of it."

Preiser:  "Do you suggest I make a three-page draft?"

Wechsler to

Preiser:  "We can't depreciate this [meaning the present

penal sentencing structure]...we can make some

- major propositions on why this is bad "

|| Preiser: "I also hope to get the view of the Comm1551on

~what I should say to the Probation people

~ think all these thlngs should be known onigk

facilities in prisons, etc."

| (Professor Wechsler suggested to Mr. Preiser that he consult

| the Correction Department.) | o

Preiser: ", ..female misdemeanants can be sentenced to. a

reformatory...[I] havé to find‘out more about

male mlsdemeanants

fa01llt1es offered..{f
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misdemeanant whom he sentenced to Elmira Reformatory for being

Wechsler:  "...see what there can.bewdone with reshuffling

facilities, or additional facilities..."

Bentley: ~ "When you get intb a.discussidn of facilitie§;~l

think you're exceeding the authority of this

Commission."

(In this instance, Mr. Bartlett disagreed with Mr. Bentley;

Mr. Bartlett maintained that the scope of the Commission is

‘more sweeping.)

Wechsler:  "We have a sentence structure to the extent that

~the judge at the time of sentencing can make a

,Wdifferential as to where a sentence may be'servéd7

_and the extent of sentence...and the type of

institution...the court ought to have a more

limited set of judgments to make...if he [the

judge] wants to go beyond a local jail sentence,

he should have nothing to say about haming the

institutions; he should refer this to the

n

~ Department of Correction...

|l Bartlett to

Wechsler: "...once the term has been fixed, whether it is

a felony or misdemeanor..."

Wechsler: ",..recommend a liné‘between State and local

jurisdiction."
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Halpern , in referring to the sex offense statute:

.I sentenced one man from one day to life

and I would never do it again--he has no benefit

§

of psychiatric treatment "

Wechsler: the Comm1551oner of Correctlon should be

charged with the t&k of utlllzlng the resources

(for example, reshuffle the fac1llt1es)

Atlas: “ﬁiiﬂew§tete'prlson fqupsyehlatrlc .the Federal t

Government has a special prison in Mlssourl for

people who need psychiatric aid."

(Here, Mr.wﬁart;ett“read from footnote,16, page 24, of

Mr. Preiser's sentencing study: "Governor's comment on 'good

|l (Mr. Bentley commented on the staff required, etc. for

time.'") |
Bentley: ~ "...I started to multiply how much a psychiatrist
must cost..." |
Atlas: . "...quite a bit."

psychiatric facilities.) -

Atlas:  "In Springfield, they have a place where a fellowj;f

~can get peychiatricktreatment...Judge has full

~Jjurisdiction to sentence someone here... New York

doesn't have this... Wemen’3~prison in New York !

City is a ’hell hole'——lt‘s an abomlnatlon {you;

don’t have to go to Attlca to see overcrowdlng,

co- mlngllng, etc ."‘

Bartlett: "We can perhaps make a general pollcy determlnatlon

today, to see Wwhat sort of senten01ng

t




structure we're looklnq for, later on, we“

may ‘have to get into the penal system 1tself

to make for a better sentencing structure.

Wechsler: "I think what the staff needs to. know

initially is how many distinctions ought to

be drawn at the legielatiVe‘level...whether

~to have four categories.of perjury with

~different degrees, or one...if Denzer were

_here, take his Homicide, for example, he has

2 murder 1 and 2; manslaughter and reckless

homicide...Are those to be limits of maximum

only? Or variations as to minimum?...They

kneedkte know beforeﬂtheywegmeVup with any

_proposed provisions. We clearly want to

~retain a felony misdemeanor distinction; I-

~ think we want an offense category lower than

a misdemeanor...within the felony area, how

‘many variations? Anhd we must consider the

~habitual-multiple offender...

Bartlett: _ "we wouldn't have to come to any determination

on what we want to do about multiple offendefS...“ 

Atlas: "...the unwary offender may be convicted of a

wLmigdemeanor when he believes he has only been

‘charged with an offense."

| Preiser:  "The Comm1551oner of Correctlon has authorltv

- to transfer a prisoner to anystate prlson deplte

the state prison named in the Order of Commltment.f

‘Persons between 16~and‘2ls[Is:ﬁhis the cofrect
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Center at Elmira...There, again, they can be.

sent back foreresentehCinq if the institUtioh

is overcrowded...

Bartlett: "Can we_have some discussion about the
: »wwﬂ( < (felony, misdemeansd)and something
categories of{felony, misdemeanor) and something
| Myﬁfu R ‘ : anor) and s ;
~W¥waukn ~ less then misdemeanor, and perhaps take a_

poeition?...How about our breaking down the

sentencing for a felony into categories?: How

do the members feelﬂaboutwihe~deqrees ofwfelonY~'k‘

in the Model Code for whiCh degrees of sentencing

are applied?...We have to agree on the framework..

Wechsler: LI'11 q1ve vou the references ‘kthe baslc*

sentence provisions are,in Articlewéwwhipthwwe;@;M;,

_begins at page 91."

(Professor Wechsler then read from page 91 of the tentative ...

| official draft.)

Wechsler: = "The next section is an over- all summary of

; p0551ble Jurlsdlctlon .at page 97 that sets‘f~i‘

iuup the consequences of the three deqrees of

_felony:

lst: life (statutory maximum)

2nd: 10-year statutory maximum

3rd i 5—year‘statutery maximUm‘

When you qot 1nto crimes of v1olence, you’d be

tempted to go 1nto the 10- -year ranqe.

(Professor Wechsler mentloned the 1mp051tlon of life. 1mpr1qnnmen+}'

beyond the 10-vyear max1mum for serlous major offenses )

MWephsler. A .the Code should have some power too flx ak}
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~ minimum longer than the one-year which is

lemplled...but we fixed them very. low o fir ‘iw,lew .

. ¢
...the severest &@%iﬁﬁsentence apar

Mmaﬁ.lowyearsthwllfe-~.That was drawn from very

“envisaged

“extensivemstudies of whatkectuallY~happens...

ywwieres_beginningdto reflectkebout’what occurs

_at the extréme point in the best system.' The

‘one addendum to this is that these are ordinary

 terms...we thought that this‘kind of a system

_had to be supplemented by what they call,at

_page 99, 'extended terms' (imposed after a

_finding):"

~we |l Bartlett:  "A third offender could be sentenced to an . [

s ~_ordinary term?"
el |

(Professor Wechsler affirmed this.)

| Wechsler:  "...multiple offenders applies to a fellow |

~who is convicted of a lot of crimes:  §7.03,

on page 109...no jury in this‘conception of.

i maklng a flndlng that a defendant is. subject

o<j§ an extended. term. "o

IR ' Halpern: , kI'd rather have the. staff ~study. thlS...Ikd

llke to see a verycareful case studv to

‘wsegregate out these various problems

Pfeiffer: kww,w;...Now, all thls Code business is dlametrlcallyllgdn

w@opposed to the present State law. ..there's
_W@Qﬁhiﬂgmﬁa;dwabqutwtheWsentencewforwburglary,dw

for example "

vN(Mr Pfeiffer proposed that. there. should be a. sentenc1nn |

degree for felony of the. lst 2nd or 3rd. degree )
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Pfeiffer:

"...Are we going to have a general sentencin

scheme or are we going to try to set up somet

for each individual crime?"

/

Bartlett to

"...I don't even\think WekhaVeftokdetermide

Halpern:

whether there should be three or flve cateqorles

of felonies; I think the staff can make

recommendations."

Wechsler to B B |
HalpernEV "...If you look at §6.06 on page 97 [A L. I Code]”.
Halpern: "...It's more than_that...I think we should

system

_now provides."

(Mr. Bartlett disagreed with Judge Halpern, saying that first

degree‘felonympalls“for a minimumwof‘OnewtowlO_yearswand he

quoted §6.06 on page 97.)

Wechsler: "This is a very disputed point...this alternate
section was adopted”undermwhichUthemjudgewméye,
fix a maximum lower than the statutorymmaximum. ;;;;;
This is an issue in itself." |

Bartlett to

WWB?KHWMWMWWWEChSler= "...whether we choose the alternate approach
ﬁ%;—“~\~fff~w . QE@ this,isksométhingQwewcouldwdetermineWlete;
on..."

Halern: "This alternate §6 06._does cover. a. great deal

Wechsler:

- ...I don't want to force. any partlcular dec151d\

;o
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In all statesvyou{re going to have statutory

limits of some sort."

‘Halpern: ) I don't thlnk any decision of today w1ll

be of any help to the staff...they have to

work out recommendations, "

(Mr. Bartlett recommended that the Commission develop a.

‘and offenses )

(ProfeeeorWWechsle;‘afﬁl;med Mzx. Bartlett‘s proposal, in

"

adding: .slot that offense into whatever the edisting

category shall be.")

Bartlett: "...Peter [Preiser] suggested that pe:haps

after having finished hiewfaCtual.analYSis\

~on penal institutions, and before he gets

into suspended sentence, the Baumes Law, etc.,

~he may shift hls attentlon to what we arevm

~discussing now: developlng a system‘of

sentencing itself."

Preiser: = "Time-wise, it miqht‘be the best place to

_start."

Kunzeman to .

Bartlett: "Will therekbe”categories;into which we could

~ fit all felonies?"

" Halpern: "tDegree' in New York means grades; other than

i

what it means in the A L.I. Model Code "

Wechsler: throughout the substantlve part of thls‘o-nl‘

i

Code, [A L.I.] we use the term 'degree.’ Pork

example,

'burqlary as a felony of the lst

degree’!, and 'burglary as a felony of the
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2nd degree;‘f..it would be confusing to use

Halpern:

[the Word] "degree“«'ﬁ;"

", ..use 'grade! or some other word: use

'class.!'"

Wechsler:

"...the defendant gets the benefit of these

limitations on consecutive sentences."

Kunzeman to

Halpern:

"In a criminal matter, how would you interpret

Bartlett to

_the term 'degree?'"

", ..in robbery lst, the sentencing for this is Sy

Kunzeman:

in that structure...If there‘iswamiesserwinpluded.;

Bartlett:

offense to which he could take a plea, that will

_also have a category."

"Call them 'classes A, B and C.'...Peter Preiser

will continue with his sentencipg study; that

he conclude with his.analjéigwngpenal institu-

Preiser:

Preiser to

tions and that he develop his proposed sentencing

"§txugﬁgre,geneﬁally;élongWthewlineswof@deyglopihg

categories of‘uniforh%@?:.ﬁ&ﬁ limits."

"The only institutions yet to be reported on - §

M,WouldwbegihewpcuntymjailsiahdwtheWpenitentiailes-

| Pfeiffer:

1

Pfeiffer:

'...when you say a summary..."

"...a summary (3-page) ofmtﬁawpresentwchaoiic@law

Halpern:

"...This fall, we may be able to come to a

conclusion that is more specific..."

(Mr. Bartlett propgsed'that~we get in touch with Mr. McGinnis

‘and Mr. Oswald, in the fall.)
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Wechsler:

",..the Correction Department has a great

deal to say on this [sentence structure].

Not much attention has been paid to what the

Commissioners of Correction had to say on

this over the years."

Halpern:w%

",..I think the educatian,offﬁhewjgdges,iswwwgw

"o

a real problem...

(Mr.rBartlett asked Mr. Bass if there wasn't an approprlatlon

‘sentenc1ng )

for a currlculum for the education of judges,.. relatlng to.

Mr. ...the Jud1c1al Conference should have an

Bass:

institute...about sen@encing criteria...”

Wechsler (in referring to the procedure of the Federal.

Pilot Sentencing Institute):

"...the Probati9n fellows,present,summariasWng

of actual cases which are distributed to

‘judges...these are analyzed and the extent of

the diversity of view is reported; then, they.

~get into a discussion of reasons.”

Bartlett: ",..Peter's [Preiser] not at all sure that by .

September he will be prepared for a meeting

~with McGinnis and Oswald...he'll [Preiser]

give us some general proposals for the meeting

*With,McGinniswamd Oswald. "

Wechsler: "...ask them to come and see what théy want

“Note' B
' For final
~minutes, de
this 3

il

L(Mr. Pfelffe

HPfeiffer; "Do you think that the next time, instead of °

going to the Glenburnie Club, we should go to

jaile"

~

"I thlnk we should meet at Slng Sing and have

ffrecommended
N that a subse

Commission e

=

Boc held at
& rison.

.rtlett agr: .

a quick look at the chalr.




)

Loeleti

Wote

For flnal
minutes, mak
this passage
read as fdlo
Professor We
suggested th
would be enl
for the Comm

Wechsler:

chsler

at it
1ghtening ‘
ission to

"I haven't been through the State institutions

in over 10 vears and I'd like to see them

again, but I think we should sit with the Board of

WWParolewfgr one day...while they're interviewing

prisoners..."

observe an 3
Parolé heari

ctual
ng.

' (Professor Wechsler mentioned that at one time, he had gone

it very

‘Bartlett'

Sing and sat in on a Parole Board meeting. He found

)

to Sing

enlightening..

.got the files

to

Preiser: "Do you have an outline in your own mind of

what you'remgging to undertakemﬁhis summer?"

(Mr., Bartlett mentioned that Commissioner McGinnis would not

_early date.)
' Wechsler to |

 Pfeiffer:

be availablé for the rest of the summer and suggested that |

. the Commission meet with both;McGinnismandMOswaldwatMsomeWM.wwwg;

"Tell them we're interested in the sentence =

"

__structure...

Pfeiffer: "...we want their views."

Note':

Conway: "

For final mi
delete this

-

wtes,
entire

...include the sentencing judges [County Judges

passage; sub
the following
(Mz. Conway
- suggested t
“Commission
members of
“Judges Asso

5
J

5

Note:
Delete this,
.ngo,kfrom fJ

also
eet with

the County
:1atlon ) A

Wechsler:
nai

the
Wlth the

Association] in New Yorkl-they feel they‘rewb@ing;;; i
titute ' S A e - T "

summary : ~left out."

at the

"...they are a poWerful,group},&theywﬁavewihei

own CommiiieewoﬁwSentencingwrr"

above summary;“
~ ol

( HMI,

Conway also suggested...Association. The
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Delete this
pasage from

" agreed this would prove of value to the Commission's work.)

Bartlett:

"Schenck (in Albany) has been de&igbaiedwforw

final minutes. thenSrd Depaiment "o
. Wechsler: "Write to whomever is Pre51dent of the. County
| Judges Assoc1at10n "
Note: (| Bartlett: "I wrote to them last year, telling them we
Dele - | _
ei%i;g‘ > wanted to establish a liaison committee with
miigrfaid ) 7 the Commission."
from final | .
minutes; Bartlett to
substitute, ‘ S ;
instead, Bass: "I've been remiss because I never.followed . .
the tollowlng: ; ;
(Mr. Bartle\tit the thing up."
p
““suggested he ‘
- would communicate
“with the llaisonm”ww
committee of the
~County Judges
tAssoc1atlor.)

(At this point in the discussion, Messrs. Conway, Atlas and . .

Bartlett proposed that the Commission meet with the County .

; JUdges;ASSOCiatiOﬂ;afterutheirwmeetingmwithwMcGinniswandwwm»wwwx»w.

Oswald. As McGinnis and Oswald ‘have different. p01nts of .

‘v1ew [on senten01ng], Mr. Bartlett thought it- Would be

For final Bartlett: "Aremthere“anywotherﬁcommentswappropriate«atww~mwwww
minutes: ; ; ~ S o

(Mr. Bartletft thhis point on the‘sentencing setup-itself?.

‘called for [further e
comments on|| the We're 901ng to set up' a two- day meetlng with .
subjectof sentencing .
Qétructure generally. McGinnis and Oswald 1f this can be. convenlentlyWAM;
[N B. Inter-relate done, "

a1l thls ‘onjmeeting e

with McGinnfis and

Oswald.]

‘IIWechsler to

Preiser:

"TheréwisMthegproblémw0£;youthwqf£enderwand
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collateral diSability resulting from conviction

of a felony, and I think your present suryeka‘

should include the present status of the law."

Bartlett to

Preiser: ", ..you intended this as a final part of vyour

report?"

Déléte‘from

Preiser: "I think you!panwbeWSentencedwiowElmirawuAMYQul

final minute
substitue th

—

.
3

O

following:
(Mr. Preiser

over 21...it's very confusing. If you'll notice,

pointed even the new Family Court Act says Elmira

out the def
the ‘new Fam

2cts in

i1y Court Reception Center..."

~Act; for ex
erroneously

ample, it
irefers to

center.)

ieception

; ﬁM:LWPreiserﬂthenwaﬁked;ProfessorWWechslerWprecisély;whatwareasW Hg“

involving youth crimes should be covered in his report; for .. .

_example, the subject of wayward minors. [youthful offenders]

Wechsler:

"I had in mind disposition of youthful offenders."

Preiser:

MVHOWMaboutMwaywardwmino:s;wmwouldmyOuWWantwtha¢b;M3; 

in there, also? They're not covered by the

FamileCOurt;Acéwbépauseftﬁeylrewbvergié,,,itmsmwwwg

tarhed on briefly under Reformatories."lin his

report(

(Mr, Bartlettwggggested‘that alL@theMCommisioh;memberSMarrivew

Note:
Delde from
final minut

at a decision as to what they wanted Mr. Preiser to work on.)

1QQDWay:“ | "I have a quigk;question}forweveryoneggwshouldww

es. .

Strike,

there be avprosecutor‘inkFamily Court?"

Wechsler:

also, from
final minut

es. problem,.."

‘@Wﬁm‘
Bartlett to ' ‘

"Anyyword‘ffomnthe&AlberhggrOup?ﬁ

McQuillan:
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"Dick Denzer and I attended a public hearing

McQuillan:
\in New York City and submitted a memorandum to
Senator Albert‘s Committee on their propoSedk
Wemendments @e‘thefCode‘of Criminal Proceddre."
i (Note: Mr. Bartlettwmentioned thet.he had talked tokMr;ﬁAlbert

last September, and that the only contact we had with them

was the attendance at the February meeting of Mr. Denzer

“and Mr. McQuillan.)

The eubject now discussed was whether the present age

‘ llmltatlon for Children's Courts should be increased.

Bentley: "...nobody has said what age they really want m

~Bartlett: "...they go to 16th birthday...That's another

question; the youthful offendepmisweewextensioh

Weffthat*”

(Judge Halpern suggested that Mr, Preiser concentrate on

sentencing strdcture and put aside youthful offender for nowe)'

(Mr.wPrelser indicated that he would include a study of the

present provisions relating to suspen51on of sentence in his

Professor
uggested t

and M'Naghten problems--set our schedule for
Vechsler :

hat the

ing on

onvenience
mmission

verlap and
cople to be
Ut erestead 1

tocombine™

hearings."

;ehment ' :
M'Naghten
t the

1S3 and it

for the
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.as a felony, part of. the

“substitub 1

minutes;

, %%4f§¢” -20-
Wechsler;rwjkmwﬁlt's‘inkthat §6.02, at the bottom of page
'91. [A.L.I. Model Code] I'm sorry, Dick,
‘Mi - [Bartlett] I gave you the wrong answer...
Qéiz\" (/;QZEB on murder, there is no power.
¥ Wl \ G
o&fﬁ Bartlett: "There 1s‘no‘mandatoryklncrease‘exceptwforwwmwwww [ |
Note: ~ a previous conviction...Our practice now is
- Delete from ‘ : . g B
formal to file an information...How about driving
Tminutes ) ; ‘ ; : -
while intoxicated?"
Notes Conway : "...There's no reference to the prior conviction
Delete froml ‘ ‘ » ‘ : ;
formal minytes. in the indictment." SRR ; ‘
Note: Atlas to
Delete fronm - :
formal "In the gun charge..

Preiser:

he ~proof would have to be prlor posse551on.

following:
(Mr. Atlas

- ‘gun charge
~of the Pec

that in a

stated
felony
, prior
'is part | | ‘
ple's proof.) e -

wouldn't it?"

cggu Qﬁ%t
e

N

(Judge‘Halpernuasked‘whether there is a consututlonal rlght

;toraMiuryktrial<§§wtheHtrialmofwa,multlple offender 1nformatlon;)g

Preiser to

‘Helpern:  "Under Article 6, §18 [of the New York State

Constltutlon], it says all 1nd1ctments shall be

trled by a jury except ‘an 1nd1ctment fovllbel "‘”

(Mr. Preiser referred Judge Halpern to‘Leq1slat1ve Document

Al

"Ity going to,flnlsh the three 1nstltutlons;wgr

Preiser:

penltentlarle%county JallS and workhouses

iThen, I'm g01ng to get 1nto some klnd of

sentencing structure based on the model penal

code.

and an 1nspectlon of the laws of £0




_o1-

;the} For

minutes, ed
Preiser's ¢

fbrmal states...l'1]l limit myself to how crimes are-

omment categorized."

. to read as
(Peter Prei
“would incl
report a’s

follows:

ser said he
Jde in his
tudy of the

three inst
namely, pe

%tutlons-"
itentiaries,

workhouses

concerned
ek OAf =y e’nv—t& axr i

‘based on-t

~county jail

1
s and

He 1nd1cated

11d 5150 be

ith some type

g structure

e Model Penl

CO dfe a nd

an - inspection
of the laws

oy

of foreign

Halpern: =~ "No one has mentioned the new concept 0f parole:

the extension beyond the maximum."

Preisér:

"I'mVanyLéatisfied;withwthatwsoiutieh

I can‘finishwonemsecfibnUof”Whatwwewhayemandmthén,

Note:: |
Delete from'
final minuté

one section of what we ought to have."

Bartlett: "Peter Preisérwwants«towgetwback&towthewgityQ;wuMWWM

us.'

(Chairman Bartlett and the Commission members decided to.

;,take,UPVthﬁﬂGXCiSiQnMandmrelocation«projeCtmailthesafternoonw#

]

session of the“meetingmandwtowresumemW;thwaWdlscu5510nmofww

rglé9atlonz;

Note: Portla contlnues with- hé/

notes at thl

i
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fN&fé For (Mr; Pfeiffer seconded this idea of Professor Wechsler, to
?ﬁ??lp?éi?gzizhave hea:igg§jfparticularly in the "western part of the‘State;") 
suggested I » : : o

that XK¥X¥XK

¥

at least one
public heari

ng

be held in t
western part

he
of

tThe " State. )

Note: ALL
this will be

(Mr,wBaptlgttVSquested a_meeting [hearing] in Buffalo, in . ..

'Ellmlnatedwf
in formal

September--perhaps get McGinnis and Oswald to attend?)

minutes,.All
references Y

O

McGinnis and|
will be. grou
together, A
give the fir
proposed- hea
schedule 1nt
minutes—("The
agreed, etc.

Oswald
ped
I'so,
al
formal
o-Commission

"

Pfeiffer: What

MI'm talking about a public hearing..

'should be the first hearing?...0n capital

Note:
Combine all
succeeding

discussion ¢

presentmentsii

: =l

Notes: Dele
“from-formal
minutesy su
~the-followi
(Mr. Bartle

|

Douglas Coo
~is-doing-a
Commission
T e.po.rt s.) .

Delete this

|| Bartlett:

F
bt

=8
LQ

t
—the-members|| :
$, of Buffalo,
study for-the
on grand. jury

kpunishment?"

"o .o.we don't want. to forget our. ’stepchlld’

prresentments //IS Cook [J Douglas] flnlshed?§

._/

®

stltute

t 1nformed
that J:

L
K

Halpern:

"...this whole subiébtwfpresentmentsjwwould

that's

entire pass
from formal

7

disappear when grand juries disappear..

ge

minutes. rather unrealistic."

[Hélﬁérnwshgk@winwre;gookj

QQnWaY: ";;mthewgrandgjury,iswiheﬁonlywoutlet."‘

N




o

Note:

Bartlett:

"Here is 'my thought on the question of

 Apin, add
‘this to

where prese

ntments

_1s summarizg

D

de.

presentmenﬁs: I think we have got to hold a

meeting. ,.it was really the joint decision of

the leaders of the two Houses and the Governor

that we’d be a lovely home for that questlon...

I think we should formulate opinions and draft

a bill; and study the new proposal of Richard

Kuh."

Note

~from formal

{| (Note: Mr.
Delete this

‘minutes.

A}

Bartlett;

Bartlett instructeder,w

McQuillan to distribute ...

\\fopiéémqfwM?:mKuhfs proposal.)

"...notlice must be given to allwindividuals?

- whether the grand jury report should be released

involved and after a hearing, the iudgé decides

~Note:
Delete this
from formal

“minutes, ag|| i
Pfeiffer:

well as
succeeding
passages.

interested. .

.. last year were acted upon in‘Committee,"
/gélperniwww,;w,‘.. |

_in office."

"What other things are.we going to have a

to the public.i.The Legislature would be

-bﬁt;neithér of the bills we had

' -public”officersuwiihwrégardwtowtheir;cdndugtwmg

meeting on?"

Bartlett: "I think we can hold a meeting on. grand jury

presentments [in Albany] almost any time after

Septémbe;."

Pfeiffer:

"...the matter of capiital punishment and the

|
l

.

M'Naghten Rule responsibility...we're thWgQingm;kwf7.

Ly

to keep it out.".

Wechsler:

L combing. the*two.;.l don't think itls

;ﬁi@éLii//

e i
,f”tf%’i

necessary to have a hearlng on. capltal nunlshmpn+ ‘ {?
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\‘Nété:’

]

Bartlett: "Two-thirds of the mail, other than from
Leave this " ' |
inagormal minutes, profe851onal groups, was on capltal punlshment San
for purposes of

;emphasis.

fNote
Delete thls

Halpern:

"I think we've got to hold hearings in self-_

defenﬁelwbﬁCQH§$Wi£WW§WdQDLt,WWQ}llWeagh;hayewiow .

from formal
~substitute

minutes;
che

hold private hearings.

~followings:

1 statements

(All Commlaion members

“no individual
on the question

from forma

1l minutes.

- of capitaljpunishment would

'”be 1ssued oy individual

 Note: Conway: "I think we should be uniform, fellows-no personal
Delete, aljso, ° - ~ :

opinions in behalf of the Commission." ,

Note:

iConway :

"The D.A.'s [A55001atlon] ‘agrees_they're. agalnst

- Strike thi
passage fr

i
2

Om

capltal punlshment the alumnl is unlformlv

formal minutes;

substitute
the New Y

Associatig

~-0ppoSes C:

punishmen+

“wrhewbroughi
. former prg
~—generally
. retention

\ttorneys
n today
apital
t. However,

[ out that

‘as follows:
¢ said that
ork State

secutors seem
to -favor the
of capital
‘«Wpunishment, e B

for;Cap;talwpunashment-a-as soon as they are

judges, they come out for capital punishment." =

(At this point, the Commission agreed that the proposed

Homicide Article would not be discussed at any public hearing.) &

public discussion the question:

;(ProfesSor”WechSlerWSUggested that the Commission frame for. .. B

 "Should:kca1:>itailwkp_u,n,i,:'s»hr}rl,ein_tW_w

New York?"

be retained,

)

limited,’

extendedworjabd1iqhéd»in theMState’df

Note:
Delete from
formal -

_Pfeiffer:

”...mévbemonemﬂhearingjginwAlbany?"

minutes.




-3

_25_

/Wechsler: "I think four hearings throughout the State .

o

on capital punishment would be superfluous."k‘

Bartlett and Mr. Conway discussed the possibility of

Delete all

oA sor )ﬁ
Wethsley thdd ght r
that../.)

: . ! : 3 (MI‘.
Note:

hav1ng one hearing 1n Rochester and one in New Yorl City.)

1

this discusgjion R
from formal/| Pfeiffer: ,wVWhatwotherMsubjectswdowwewhavewtowholdwpubllpw“
minutes; ' ' : . ' :

use it as hearings on, besides presentments, capital

part of .

entire punishment and the M'Naghten Rule?"

summary

on public (Mr. Pfelffer suggested that the Commission set up._a schedule )
hearings. AL

T / Bartlett "Herb [Professor Wechsler] mentions a heanlng

on the amendment of the M'Naghten Rule. How

about that?"

Wechsler:

Note:

"I think we need a hearing to sound. out sentiment. .

_[on the M'Naghten Rule]."

combine

Leave this

$1n formal |

(A1l the Commission members felt strongly on this: -

the M'Naghten Rule with capital. punishment in one. hear.ingw,w)

~m1nutes

The Commission adjarned at 1:30 p.m At 3:00 p.m.,.

.. Tor lunch.. .

‘the meeting recommenced with a discussion of the excision and

mlocation project.

Portiawcontinues_with.herwnotes,watwthismpoint

)
.‘/




Meeting reconvened at 10:00 a.m., July 10, by Chairman

Bartlett.

The Commission members agreed that they would mail the

excision and relocation memoranda, with marginal comments,
‘ , l

directly to Peter J. McQuillan and that he would furnish:

them with fresh copies for their files. - =

(Mr. Bartlett said that meeting would be concerned with

the schedule for public hearings and Richard Denzer's proposed

Homicide Article.)

Bertlett: "Convey to Dick Denzer any portion of the

~ proposal--but defer final consideration until

«.hewmeets‘with,the‘qumissiqn.flAr@;ﬁhsxewanyMMw,; 

__comments?"

(Mr. Bartlett remarked that the necessity for two degrees of

murder may well turn on whether capital punishment is to be

retained.)

Wechsler:  "When you are involved in singling out a Single

~ determinant of a thing like capital punishment,

 the whole case should be evaluated;.,The;e‘are

three jurisdictions in the United States where

‘this is now the case; for example, the military

~court martial utilizes a separate proceeding;

Pennsylvania and California hayewadopiedmtﬁeww

W&M;. Conway said that from a prosecutor‘s;viewpoint; a trial L

two-stage proceeding." -

would be required in every murder;casegbecaUSewihewprasecuidrmw

would' be unable to‘recommendwawiﬁsserwplea.) :
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fNoieE

nIf [there;iS‘a]desiqn to kill, it is murderhh;

Delete this
from formal

substitute a
(Professor |

s follows:
echsler,

Wechsler:

minutes;

[there are] no degrees of murder in England and

‘however, obs

erved that

in 10 states where .the English law is follgwedﬁllmw‘

prosecutlon*
‘scope for le

dispositions

does have

we are deal]ng with a Illinois never had degrees of murder."
murder-mansjllaughter \ : ;
distinction|and, v/

therefore, the

sser plea

"What would be the problem if we eliminated the -

Hdegxees,inmurde?,‘absent“Capitalwpunishment?UWWJWQ

«++0N0 _good. ba51s for murder 1 and 2 dlstlnctlon

Conway:
Note: ; Halpern: "
Edit this ‘
for formal minutes \  today..
to regdEs i)llows:

.He's got a rational scheme. [referrlng to

(Judge Halpen
that there i
basis for mu

rder 1

rn observed

$ No good
and 2

'
%

Richard Denzer's proposal]."

dietinction today and,”
on,
1n Denzer s
draft betweeh

in his Opln%
distinction ;

bodily harm"
bodily harm"

the

"grievous

;,Wechsler:

Note:

Delete thls
_and substitl
(Judge Halpe
' to a recent
‘Judge Burkel)
" Plitz 7
“in which Juc
wrote an op:

{

. in Mr.

Dick's draft felony mederMendwldeprevitylwmurderwm;

5

and- "substantlal
is not strong.)

~are not capital crimes.”

Denzer's draft,

o
\

; [Denzer] ;
"Let's be fair to Dick about 1t...chk s both

~extending lt,andMnarrOW1ngwlt;wfor_example,wunderwww

| (Judge Halpern was of the opiniongthatwfeldnyWmurder7was¢definedm¢;‘

ﬂSbguld;bﬁmin;amhigherwcategory,)

il Halpern:

"He's p;egempted ‘the term of mitigating circum- .

L

te: stances...on pagef2 -.0f his draft blll
gglgigifgiéwﬂ gbelleve we should leave those words open... call
I §n g%%ﬁ%%7 thls provocatlon to reduce it from murder to.
lge Burke m

Lnlon for a

manslaughter. I can‘t understand why he falled

unanimous court

to give us Judge Burke's opinionlﬁucauriwdf,ww

Appeals is unanimous--about




Note: The portion of the minutes from
page 28-rn has not been edited.

-08-

Haipern:wﬂ ", ..'heat ofzpassionlwpgge 24 and 25 of hi§

notes : Manslaughter...here it is, page 27.

(Judgé,Halpern noted that the following should be added at.

_proposal: People v. Plitz 7 N.Y. 2nd l47il,unanimousicouft;) i

Halpern: "...it's discussed later in_a batter case:

De Andrea 207 2nd 215 (Judge Sobel).

WeChSIGI?MWWWMN”Ihat'Swreallywawflulu,fpthatwmanslaughter;WWWW@W;Wv

_provision."

Halpenn: ~ "One of the virtues (of our draft) is to

overcome badwrules.L;NowQqurtwresenisW[thejwmww,;

legislature 'reversing.'" "

Bartlett to

Conway: "Jack, is it your point,in connection with the

__retention of a 2nd degree of murder, that the -

~_public wouldn't be satisfied?"

,(Mr.kConwaypfavors”retainingWZdedegreeWforwpleampurpose,)wwwwwwng

Halpern: ~ "...psychological element..."

]

Wechsler: ,“,v~f~if‘YQUWhaVe}awgapitalWplass,wyouwéanwget@wwwwwm

the same consequences."

Conway: "The;DSVQhOlogical;reaCtiQanyMthewpeoplewioww;

the reduction to manslaughter is extremely Vv

violent."

Bartlett: "As Dick haS,definedw2ndwdegreewhere;witis;notM;N =

a_good béSiS at alllg,murderw2ndwonlywinvolVesw;‘ ;7

~assault with attémpts~to commitWaWdeprayed;att,.

or felony murder.""

Wechsler: ".,,weWShouldnliwéomewup@wiihwawstaiuie;Whéré

the District At‘t,QI.De,yw.,«.isw.g OlngtoWorI‘
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how he's going to fit it into what he wants

to do."

1

(At this point, dlSCUSSlon turned to the attached. Appendix

to the Homicide proposal.)

(Mr. Atlas and Judge Halpern were concerned about Nos. 2 and 3;'“ ’

Tof §4. ManSléuqhﬁer, of page iii.)

| X¥d¥¥ Halpern: — "...to bring in the consequences of ;\\

|(<—'proximate cause' would only complicate;wlz

¢—things..."

1

(Judge Halpern was opposed to proximate cause.)

Wephsler:k \ "Itvés‘implicit today."

Conway: "Burglary is not 'inherently dangerous. '"
?Wechsler: "...the law of felonywmurdermneed55thewchancemwwgng

~of the person of much less culpability to at

“Mleést fight‘his‘waywput,“iﬁwhewcgn,mwith a

Jury...I have the greatest respect for the

~difficulty of doing this...ipresumptivewdevipaﬂthh;j

‘ﬁartlett:kWUk W"I think the presumptlon' is a‘qood‘thihq to

; ’hang ‘your hat on.'"

(Mr. Bartlett feels that the 'presumptive device! is good..

(Judge Halpernmdiffers,withmallwpresumptioné;ngewis;satisfiedw

with Mr. Denzer's approach. )

Wechsler: ™...the section of the law of homicide should be

used to deal with killers..."

; [the] ; ‘ .
Halpern: '...pollcy decision for legislature: and not for
a jury."
Wechsler: "Give the jury the privilege. of deciding. whetherfm

the actor completely dlsreqarded human llfe

go one step fa&her tell the Jury to ;;;;;;;; de31

AN
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‘with those peoplewhoculpably‘jeopardize human o

]

life."

AN

Halpern: 'extreme 1nd1fference to human llfe the

problem is one of pollcy' should we sav that

“any man who undergoes to go out armed on a

burglary should be charged w1th the hlghest‘

degree of murder?"

| move it up to lst degree )

(Judge Halpern favors Mr. Denzer! skapproaoh, but wants to

Halpern: "If you want to deflne a felony murder as a.

1

crime of v1olence committed while unarmed.

“that's another thing..."

(Mr.iQonwaywwanrewtowinclude burglary only if armed. He feele['

~that burglary does noi{lnherently involve danger. ‘Amend thie,~

but include "armed burglry.")

ominttes

Conway: Vl_thinkkrobbery is the most violent crime. :
R ;N”N\tDké Vl\e':tVé . . e N - — . ‘ . S I . w' =
‘this = ||\ (Note: Herman Bass left at this point.)
fram | e PR EE 28 ; |
final :

McQuillan: "...any kind of a weapon?"

Atlas: ~ "That's a very interesting giestion.”

Bartlett:  "The unarmed mugger...'"

Conway: "who strangles?"
Bartlett: "We were talking about wharmrobberieswwouldwbeln

excluded from felony murder."

Kunzeman: “Are you going. to narrow the felony murder

rule ‘or expand 1t?"

Bartlett: "We're going to narrow it."




-31-

(There was discussion; here; between Mr. Bartlett and Mr. Atlas;

of "forcible sex crlmes )

Atlas: "I don't like the general phrasing."

|| Bartlett: "Pete [McQurllan]’sald that Dick [Denzer] left

it deliberately,vegue until sex crines are

- formulated."

~ || Wechsler: "England hag completely abollshed felony murder,

in 1957." :
Bartlett: ”Ifrhink yonVeuggpﬁto«retain somethinq«here."
‘Halpern: "The deterrent element should be retained,"

|l (Mz. Conway felt that the public would violently resent

‘abolition of the felony murder rule in New York State.)

Bartlett:  "The difficult case is where one of them is not

. armed hd "" e

(Professor Wechsler here made mention of Britisn public opinion.

Pfeiffer: ) Vlhewgase that gets the greatest publicity ie‘the

hardship in imposing the rule on the person that

_the public has the greatest sympathy for."

(Professor Wechsler cited a case in New Orleanskof‘three boys

|| who decided to "roll" a homosexual. He fell, broke hls skull ‘

and died. The jury acqultted all of them )

kkAtlas; - "That may have stemmed from an 1nqrown disli

for 'fairies.' [1n reference to Professor*;

Wechsler‘s .narratlon] I‘.am saylnq we shouldmake

closer“differentiations [between~intent‘end non-i

intent]."

(General discussion followed on No. 1, of §3,\of peqekiii; of
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be retained.)

Wechsler: "Make 'intent to inflict,g:ieyouswbodilyVharmlmwww;A

sufficient for murder."

Halpern: "It's circuitous to get to the proposition.”

Bartlett to

Halpern: "Eﬁﬁould] subdivision 1 of murder 2nd be made

a subdivision of murder 12"

Halpern: B k"M@;ge with it."

| Atlas:  "...the basic concept of our civilization is

that intent was always there."

Wechsler to

Halpern: "I'm for limiting the felony murder rule, as you .

ngre.;.liwant;tb take out the 'non-homicide inten£'1 ’

cases (juries acquit in these cases).

Atlas:  "Narrow it down to exclude chance convictions. .

Bartlett: "FOImUlate,fElony;murdermrulewiowterméwof '

definitely doing an 'act:' ~grievous bodily harm; '

creating or risk of doing grievous bodily harm...

Make it elastic, even to include accomplice in

i | >

the act."

Wechsler:  — "Judge-

(Stephen) [an English iudgelwcharged@tbisww‘

way in an arson case."

Bartlett: "I think you have to retain something that's

called a felony murdeeroctrine;"

(Prqugsor Wechsler said that not using the préSumption of the -

A.L.I. Model Code is agreeable to him.)

Bartlett to

Jones: "Do you agree with me that we have to havek:k

fSQmethingwthatmwewcallgﬂmuxder??ﬁ bt
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Jones: "Oh, Yes."

Bartlett: ", .that we limit the felony~murder doctrine to

the actor or someone prlvy w1th the actor,~

where the act 15 done w1th a risk that it w1ll

.result in a hom1c1de."

Wechsler:to

‘Halpern: =~ "I thlnk we want all three, Phll ~intent,

knowledge and risk."

kHalpern:”wﬂwww;"Felonv murder should be in_the. hlgher category.

(Mr, Bartlett recommended that Mr Denzer S draft should have

alternative proposals.)

Wechsler: ", ..may have to have three or four grades..."

‘Bartlett: "Dick covers murder 1 and 2."

Bartlett to

‘McQuillan:  "He [Denzer] drafted this with Capital punishment

in some form retained?...but that this be subject;~

to life 1mprlsonment for murder 1."

M(Mr. Bartlett doesn't feel that he ‘wants_ to subject someone to

‘capital punishment under murder 1. )

Halpern: "‘Grlevous ‘bodily harm' is manslaughter NOW. .

Why lift it up 'to murder?"kk

Jones: "By present standardg, 'grievous bodily harm'

~might just imply a punch in the nose..."

(There followed a_discussion of the word "substantial,

‘applied to manslaughter-vand'"qrievous." as applied~to ‘murder. );

‘Halpern: ~_"Draw no dlstlnctlon between substantlal phy81cal

1n3ury and'grlevous physrcal 1n3urv me

(Mr. Atlas and Judge Halpern both felt that Mr. Denzer was;‘

1nfluenced by the assaulr statute in. the wordage offsub
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and grievous.)

Bartlett: - "Are we going to permit a plea for murder 17"

(Professor Wechsler made reference to 6-c, page 128, of the

A.L.I. Model Code.)

|| Conway : "Wlthout capltal punlshment we'd have no

bargaining at all: “the guy would have nothlng

to lose. You Would have nothlng to offer hlm...

If there were no death penalty, the D. A. would

_have no leverage."

Halpern: "Have your degrees at the sentencing stage,

rather than at the conv1ctlon stage."

Wechsler: "Treglng can be on the minimum, Thls is done

in some states

‘Wechsler to Halpern, in re Conway's point:

"I don't know why he shouldn't have exactly the.f

same klnd of constructlon Wlth the dlstlnctlon’”

‘Wdrawn by a flxed stralght llfe,on the one hand

~and some kind of 1ndeterm1nate: 20 to llfe,

avoiding straight life. Prohibit parole to

have a real hold."

Halpern: ;,w.w,ﬁHavewQnemdeg:eemgfWmurderll;whymnctgéwmanéléughierh

plea?"
Bartlett: =~ "...murder 2 is murder 1 where the D.A,‘,,,u.u.vag::e',e;sﬁ,,;
to a plea." |
Wechsler to
‘Halpern: ,“...if you assume that the capifal penalﬁvwisvv

5

out, but thatklife imprisonment is'subsﬁifutedk“

~for it everyone Wlll work very glngerly towardsnhﬁ

‘lettlng go of the fellow servlng a flxed llfe
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sentence.

Wechsler: "Havew(a)MaMfixed,lifewséntenceWor,(b)wfelonymg ’

in the first degree (20 to life), at the

sentencing level...this wouldwsatisfy4ihe ‘ .

D.A.'s needs..."

Bartlett: "Assuming no capital, I'd assume we'd have some |

pretty well-defined circumstanéeswfdrwihe@iudgéww L

to use in order to impose either life or an

indeterminate sentence."

Bartlett to

i

Jones: ~"...you say we now have a 40-year minimum. for

fixed 1life?"

Atlas +to | ' | S S

Jones:  "The 3Oeto-§Q:li£ermanwmaygbeuersewoff,thanwwwwwww;.

the '40-year-minimum-fixed-1ife man.,"

Wechsler:  "We don't do it in the A.L.I. because we opposed .

|Bartlett: vYWeMwantfio«discusswmanslaughterv,,"‘

|Bartlett to .

_the idea of 'fixed life:' a revolting sentence. =

But perhaps this would be a progressive step in

New York State."

Vo

| "substantially in favor of abolition" of QapitalwpuniShment,;m

particularly Orange County.)

7  BentleY: "Do vyou ﬁhink that themLegislaiurewis@inganQod;;; & }

_‘to abolish capital punishment?"

Bentley: "I think it'spretty close."

(M?:"B??tl?ttwW?QtiQﬁﬁdwthatMlels@in;Upstaiewcountieswarewwwww

Bentley: ~"Iwwasmba&ing;dbwwhai,the;iDdiyidﬁaleénatd£ 

kmfi‘ghtws ay.. "o
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Lsic] ‘ N
Bartlett: "We shouldn't take a decision until...after

NoVembgr." [elections]

(Mr. Bartlett related a narrative in re Paulebsse——P;obatioh

officer.)

|| Halpern: "We should convey to Denzer: leave 'intent

to killy' leave 'intent to inflict grievous;'

- Do we want to retain the non-violent felony

~principle?"’

(Professor Wechsler wants to see non-violent felony manslaughter

dropped entirely. Judge Halpérn;ag;eed,fo this.)

Wechsler: "...companion question: Shouldn't §5, Reckless

homicide, be raised to manslaughter?"

Bartlett: "I don't agree...it's gross...it's more

characterized by recklessness than negligence."

Halpern: "...add a new form of reckless homicide as §5."

Bartlett:qumwwﬂDpeﬁnftWallwpu;pablewhomicide‘require conscious

~disregard of the safety of others?"

Wechsler: "No. You can call it gross negligence."

Halpern: - "For negligent homicide, we want to use

~recklessness again...'depravity' in murder 2 is |

recklessness..."

~Bartlett: "I'm trying to relate our terminology here, as

that used by lawyers."

Wechsler: "If you tried a manslaughter 2 case (He cited

the Coconut Grove [firé] case)..Qtrial,court‘ 

would deny the*réQQ§§ﬁ to give this charge; .

you must find 'beyond a reasonable doubt,' that |

'in operating the machinery, etc., the defendant [

& realized he was Crekaﬁting a d‘a‘nkg er.of de athi !t o ‘k
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Halpern: "Use the term 'homicide by criminal'negligence;’“‘

”ﬁPIQfGSSQI Wechsler;diséussed\the phrases 'property damagg;?‘

'public catastrophe,! in page“i of the Homicide Appendix.)

(Mr: Baptlett cited §1053-a of Gilbert's Penai‘Law,.JWhen a

person has knowledge...")

‘Bartlett: "The‘gonsensus is that we define §5 of Denzer's

draft as 'criminal negligence, and that what

amounts to 'reckless homicide' in his Article,

become a subdivision of manslaUghter. “sectiOnj5ﬂ 

[y

‘should become,sUbdivisiOn’S of’§4;k The presenti‘

subdivision 3 of §4'shduld be repealed.”

(Mr. Conway would like toksee~drunken_driVing included under

‘a lower sub-section in neqligent homicide. )

Conway: "Include vehicular homicide while intoxicated

~specifically in section on lowest degrée of

~manslaughter.". =

|| Bartlett: "There has to'be testimony as to erratic driving?" W

[while intoxicated]

Conway:.  "Absolutely." - ol

(The members then turned to a discussiOnwoniholdingkhearihgg .

in re capital punishment, etc.)

Bartlett: "Should capital punishment be abolished, main-

tained in its present fbrm, oitextended?.,.Also,k

a hearing on the M'Naghten Rule?"

(Mr. Bartlett here related Professor Wechsler§s~suggestion:k~g"~”\

make the proposal of the Christy Bill the subject of a,héarinq;“f“ 

_.Send out copies of this bill to Commission members. Mr.iBartlétﬁf; ‘

" said that Daniel Gutman maY‘havé‘Workedwohyit.) e "‘ :;< ‘¢‘,[

(Mz. Bentley suggested +h:aﬂt_»,,mew.ifcO,fnmi;spsji.o}n.;.@pr‘i\nﬁtr the bi;j G

-
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up as a proposed report; then, distribute it.)

Pfeiffer to

Conway:

"We’re more%prepared for a hearing in the“fall

~on capltal punlshment we! re not ready yet for.

Bartlett:

a M'Naghten hearlng

"These hearings won't help us much,

incite public discussion..."

on capital punishment.)

(Mr:,Aﬁlas suggested that the Commiséioﬁxhold‘three‘hearihq5~

Pfeiffer: "Hold the first heariqgkin~Rdéhester§ hold the
second hearing ih,Ngw York and the third hearihg
in Albany." | | :

Bartlett: MﬁHayegﬁhéMhea;ingSﬂéwdaywapari?;WAwweekWApait?u;@gQ

Conway :

Bartlett:

in January.

. capital punishment.

"Have the Albany hearing during the Session, =~ .

"January 30 should be the flnal date. for the

introduction of the Comm1851on“§;bllls on

~We should have our hearings

entirely out of the way before the Session’

convenes; we should have a positionwbeforewwwwwww@¢

January. M‘Naghten won't draw the amount of

public attendance as capital punlshment would

,“Perhaps we should ‘have M'Naqhten?"

Wechsler:

"The Governor’s bill on M'Naghten would be

helpful because it 1s keyed into the oresentk 

New York statute.ww'

Note:

past 14 months.

There has ken no execution in New York State for the

‘(DiScussiOh~thén turned to h




