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Minutes of the Meetinq of the

New York State Temporarv

Commission on Revision of the

LPenal Law and Criminal'Code, i

held at 155 Leonard Street

~ New York, New Ybrl at lO 00 .a

on Saturday, December 8, 19:

Meeting commenced at 10:00 a.m. by Chalrmam@Bartle+t

Present:  Richard J, Bartlett, Chairman

Timothy N, Pfeiffer, Vice Chairman

‘Nicholas Atlas

Philip Halpern

Wﬁoward A-NJQQSS

William Kapelman

Herbert Wechsler

Bi@ba?d,GawDeﬂZ§r4thiefmCounseT

;Joseph F, Czechlewskl, Representatlve of the

Speaker of the Assembly

Robert Béntley, RepresentatlvemofwtheWSenaie

Committee on Finance

Excused: John J. Conway; Jr..

william‘Mahonev .

Samuel J Kearlng, Jr., Representatlv ~of

Majorlty Leader of the Assembly

Herman M,;B,adss

Representatlve of the- Majorlty

Leader of the Senate



Joseph Kunzeman, Representative of the Assembly =

Ways and Means Committee

Also Presant:William Bulman, Assistant-Counsels,-Judici

Conference

Arnold D. Héchtman,‘AssistaniMCnpnqpl

Peter J.kMCQuillan, Assistant_Counsel

_ Charles E. Torcia, Assistant Counsel

Peter Preiser, Associated Counsel

(Chairman Bartlett suggested a discussion of grandwjurywreportsqﬁwwg;}

Bartlett:

"HomiCidemwilleeWoumwprincipalWdlscusSlgnwwmwwwm

this morning.. We will be expected to take

a_position--by this Session--on grand-jury

reports. I would like. to have. some-policy "

determination made today, if we can,-as to -

ﬂ What‘the,étaffwshould,bemdoiﬂgmiowdraftwéwww,WMWWW

| report.”

Pfeiffer: ", Weren't we aiwanmagreement;thatwtheMWhoLewgww'?

idea of appeal...should go out?"

Bartlett:

"I think there was strong_sén+imen+ for that

position."

|Denzer:

of the. court N
"As the holdinqAbQMMLiswadverseﬂtowthewdefe

ndan@y

mentioned,,.théywpanﬂtwbe;worsefoffwWithwanwwwwg VVVVVVVVVV i

appeal,mMYoum§anwhavewamdefendantlswappealfwwwwwgw5;




Denzer: without injuring. ‘the persons. referredwiowln »»»»» cLl i

 Pfeiffer: . "If the dec151on of the judge is not to - make

the report."

it public_and there is' no appeal, then thatfs

the end of it‘ﬂ

 Halpern: d | u...The court would get the grand Jury testlm

mony even. thouqh it werenlt’ mentloned in +hp

i mlnutes ..Even then, the defendant dopqn’t

look at them

Bartlett: “fd ...Most of. uswihere [at theMAlbany Publlcwwummgw

Hearlng] had some serlous mlsd1v1ngs abouiwmmwm; .....

Halpern: - . "I\thinkwthat new position outlined in

the whole process set upm;n@thekRobblnS-KUh;

Cbill."

of the pill
: paraqraph 3 aTre 510] Just fantastic... eI thlnk

it requires us tewgonslderwiheﬂwholewquestlonwwwa

of whether we shouldwhavembresenfments,“

Bartlett: "I think we're expected to. do. somethlng at

(Chairman Bartlett then read”ihemGovernorfsgpressWreleasewgfm;m;WWwﬂ

December 22, 1961.)

‘this coming Session. IsM¢heremanyonewherewinmwa

support of thewp:opeduremoutlinedein the

Robbins-Kuh bill?"" .

(At this _point, Mr. Atlas and Judge Halpern Stated that the

grand jury representatives ' R ‘
A_who meet in Albany were a. "bad example;" -Mr. Bartlett— !

concurred,)_w




Denzer: ev~ﬁfheoretically,-inyNew Ydrk,ﬁiheylremseleciéd;@Ww

_ from a grand jury list...you see the Commissioner

of jU?CrS and fill out_an application...There . &

are four grand juries operating-all-the time, " -

(M, Denzer‘here*mentioned~a CaSewinthiChwihe~composiiionwoﬁwwmgaww

j} both the qrand jurvkand the ne+1f 1ury were attacked.)
(Judge Halpern also mentloned a.case in which. theﬁjury list was-
challengea——ln Wayhe Ceun+v ) ;

i ||Bartlett (to G ...I think the old. system. is. better...It 1swww§w-

Halpern): s true that there is quite a’sharp dnc+1n¢+ on

"eto be made betWeen thewgrand,jurieswinWNeWMyQEkWW

City and in the rest of %he‘State;M&"

Denzer: . nTgrg accentuated in. New Ybrk County bY Lee

5 Thompson Smith. "

{|IPfeiffer: . "HemswdeyoiedahisMwhoiewiifewioagrahdijry¢wwwwww

presentments."

|Bartlett: ‘_ "L;mHaueWaWre¢Urnmtomthemlawswbe£OréWWOOdMVTfWMwW

Hughes. "

|Pfeiffer: o ...Have the law return_to. what the Qractlce

- was before, ot the law "

Su.ppo se—

Nechsler: ‘ | "I’d likeaiowputwgnewxhingwbeforewyouamw

~We pro pO se a_statute_to- .,,.,r_eaad.-_a s..follows.:

Whenever in the course ofmanWinvestigationwwwgwwwg

‘authorlzed by §253 of the. Code of- Crlmlnal

PI‘O ce dU re. ( Whl C hlS a.basic .secti Oﬂ) , i.f

~the grand jury




~ Wechsler:.

obtains evidence of official misconduct_not

‘the public authority having removal power,

recommending proper disciplinary action of.

the particular official involved...The effect

of it would be that-the official who would be

] ’charqédkwbuld’have a‘erum&tdacqntesﬁ3tHea@moVaﬂf
Pfeiffer (to ‘"The repoit WOﬁld‘héve tcfbe‘made:first £o fhp
‘.Wechsler)= f66ﬁ£%§aﬁd?tﬂéﬁ £6$&Héfd§ﬁéi%ﬁeh%mEof;aﬁthor;@nyM
S R M; k rifV&§ﬂﬁ;5;: | | i R

Wechsler:

uThe only"t_h‘_i‘rﬁg of._sukstance. that grand_jurors

_have is SlQppiness,ﬂMQLChairmaanartletiwherewwww

“ihtefjected "neqltince,“)

,Atlas:

k~";;.Whatevér is inmtheﬁerQOrdﬂiswalsowknownwwwww ~

_to the District Attorney."

meeting.)

(At this time, Mr fJomeS énd Juddé~Kapelmanmappearedg

Bartlett (to Jones

"Howard and Bill--we're discussing grand jury .

and Kapelman):

we have an investigation under §

lprééénfﬁenﬁs; ‘HerbLhéS;pinOsedﬁihaigwheneverfHw,

33,*of@publiémm;

officials charged with misconduct of a. non-—. . [N

criminal nature, the grand_jury be authorized

to transmit a report through the judge to the [N

:aUthdritywhavihgmremovaljpower,Wpinning it

~definitely to some course of action being

_taken--not intthWﬁhemnewspépprq,“




(Judge Halpern then read frdml§253;)

Atlas: - , k"Whom afe,you gQingwiomgiyewthemrightmtowmakewwww

_this public: the grand jury...or are you

kgoing toagive thatprwer‘tO»thefDerson‘cona

‘ cern‘ed‘;;:tb‘Wif,'thefappdintingwpower?—f—vadgn“!jzw;w

”likeiﬁhe'WhOle‘queaiiqani@presentmpn+q; I

‘~,~prefernindiCtments‘"
(Professor Wechsler mentloned a case of remova] Drocppdwno 1n

which there was = ‘
\1nsuff1c1ent ev1dence to 1nd1ct )

Bentley: . k.;;There s‘reallyfno way for the grand jury

to make any recommendation in their private |
~ capacity since they are sworn to secrecy."
: "I thlnk there are. two probleﬁ Vw(l)moriticiSmww

Halpern:

A
‘k“of an. 1nd1v1dual and ( ) Con51derwthe fuse-.. . .

fulness“‘ofia grand ﬁury to,makewnecommendations+

ST and '
geheral ob1ect1ve characterf——not critio

101sm of any partlcular 1nd1v1dual by name...

~~M‘Thereiare too manywopportunitiesw£or¢b3ibemyrw@wm

. etbi[abUée]'

Denzer:

A8

lllustratea bv~speCLf;chases-"

||Halpern (to L "Ihksomefofathese ca$§$5mahwin£¢$éncewWi;i“bemwm;‘

Denzer): ~drawh bVatheapublitmthat@samemoﬁmthese

officials who are mentioned are involved..." . ]|

‘"g;.What is there to prevent the District. . . [

QAttbrney‘from makingwobjebiivewsuggestionSQKMW@mwff:1




<%

Denzer: "...two things: (1) the District Attorheykr

_doesn't have to refer to the evidence

presented before the grand jury and (2) a

grend jury report has something of an officialww

character."

Atlas: uerrwm;;;ﬁDdesh’twthé)Dietrict Attorney have .any weight §

VA;withfﬁheuLegislaturé?,-.The courage of

District Attorneys is diminished by the power

of the grand juries,"

Denzer: " ea T,hi s . was pretty much the situation in

Wood v. Hughes,"

Halpern: "...You can't find a panacea for all the

ills ofmngernment,"

|(Chairman Bartlett here mentloned the name of an. Ass1stant

{|Attorney General Dunton F Tynan, who has made a. study of

grand Jurywpregentments.)

Halpern: ;,;;W?The;public“Would@bewinwfavorwofuawmorerwrerwwwr

limited power,"

(Chairman Bartlett agreed that this limitation would have more

ll|@Ppeal, as far as the Legislature is concerned.)

(Judge Halpern then readMpertihentmsectionwofrihermewgybrkmstdgWWWW..

|[Constitution dealing with grand juries.)

WeChSl??iwwwwwwww:”WhY%ShOUld WewcqnfinewoUrselVeswtewonewthing?uww

Why donft we takekawpallwanhowrmanywofmusgggm;ww‘

~would like to see thewlawwstayuas it is?.. Let. . (N

us, in any event,

say._that if -any-. restoratlon e

 should be accompllshed we think 1t should
‘go no further than thls




.(Jﬁdge Kapelman agreed,thatfthistiswewgoodweuggestioneﬁ

Kapelman:

Bartlett:

"The Commission stUldﬁtakemafstand,"kt

‘k"Without expandingwbeyondwpublicwreperts

on particu l ar i ndlv iduals, can't we -take—g——
_vote on Hefb’s suggestioniww§253;@;removing ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

power to. the partlcular authorlty oL~ to thewwwwwf

i Attorney Genral?"‘

(Mr. Atlas suggested taklng a vote on whether or-not-the

|| Commission wants any Change;lnﬁthewpresentwlaw,)

1the'en ChahqemimerPSPnt Law.z:

|| Law (Atlas, Kapelman, Pfelffer, Wechsler)

|| Four members faVoredechenqing;thewpresentwiawwiBartlett,;Halpé;n,WWM

Kapelman:

'"I now. move that ‘we abide by - the Hughes

dec131on."

|||Bentley:

‘f"Could Wetﬁskgthaiwiftthosewwhotvotedwagainstmwmw

grand,jury presenfmﬁntSMWOuldmvotewfb@WHerbstwwe

_suggestion?"

Vote:to'Abide;by Wood v, Hughe§: 

Four membersffaVored abidinq by the Wood V“Huqhes decision

(Atlas, Kapelman. Pfelffer ,,,,,,,,, Wechsler) ands fourwmemberswvotédwé ~~~~~~~~~~~~~~~~~~~~~~~ e

to change the rule (Bartlett Conway, Halpeth Jones):

|Kapelman:

"Why don’t we authorlze Chalrman Bartlett

to call Mahoney [Wllllam] on the. phone-and-

get his v1ew?"




Pfeiffer:

"Do we present Herb Wechsler's proposal as

an alternative?"

Bartlett:

_"A forum will be available to.the public. .. . ..

official only if the removing autborifyktakégk*”

any action."

Jones:

"If that,billwdaeswgetwpaSSedainWthéwLegisewwwww 

lature and it comes before this Commission,

it will be too late for the Commission to

Wechsler:

: "...IhemCQmmissiOQ"iSQGiose&y;dividEd and

make recommendations--as_to 'an_alternative." . ...

we find ourselves unable to make a recommenda- -

tion...We're all agreed that-it-sheuldnl+t go

any further than this."

Denzer:

‘"SinpewthemwarewnineWmembersmofwthismc@mmissidnfw

Halpern:

they expect a definite decision-on-this."

'"In;1938,fl*saidwthaxwtherewwastOubtwuhdermmwwww

existing law whether the Legislature had this - - |

power." -

Bartletﬁ:

Whis'discussionwhaswproducedwihegheedwforgawa¢qj

draft on: To whatwﬁxientwdgwwewwahtﬁihe;mgwwgwa-j

grand jury to be able to report on public

!

affairs in*terms of f@rQmmendingflegisiaiiVeummwaAV

Wechsler:

~and executive action?"

"A grand jury ought to be able to have that - .. . |




~10-

_Wechsler: _ committee...Isn't there a way to authorize . _

the use of information in support of legis- . ..

lation atfthe‘request of:aﬂlegislative;

committee?"

(M. Bentley mentioned an eXample wadgaihwbyvhun+ing: the

grand jury might recommend a change in the qualifications for [

-~ a hunting licenSe--meihewabolitiah;of;huniing.)

" Vote on Allowinq‘a‘RepQrt for the

Purpose of Removal or Disciplinary

Action:

The Commission uhanimously agreed_ on_this pronsaimLBariietiT;wmmmw_

Pfeiffer, Atlas, Conway,mHalpern,@JQnes,WKapelman,MWechslef)r;,m@wg

Vote on an Objective Réport dealing

with Matters of Generél”PubliC‘ConQerni

for Legislative or Executive Actiont

Five of the members were in favor of this type of Teport

D

B ( Bartlett, Pfeiffe r,. Halpe rn,.Jones, -Wechsl er),-and two-of th

member§‘WerQprpasedﬁtowihisWtypeWofwreporthAtlas,wKapelmanlgwm;wwf

Bartlett: uInwconnectionwwith;publicggfficiaisg@thewgmwwww’

report may also include thewfinding,bymthewwwwwwj

grand jury that there is nqwgroundmfanwangwwmmwﬁvn

indictment, information or removal or

disciplinary action.".

(Professor Wechsler feltwthatwthewpublicwoffibiaiwshouldwnotwbeWWW,; 

Wechsler: ' "The proposalwiswonlywthaiwtheyﬂshculdwbewggw@ww?;4f

able to report..."




“#

-11-

Denzer:

", ..Judge Murtagh...whan he was Commissioner .

of Investigation, Judge Liebowitz and then .

District Attorney McDonald wantedwiomgei;him@,gm;‘

It was found that it was a 'frame-up.' Without

Bartlett:

this power, all youlrﬁggstiingwismamdismissal,ﬂww

"This may be the basisjqi;amshortwamébdmentﬁwmwmf'

relating to the returning of no trus bills."

Wechsler:

"...I think we're creating two categories ... .

_unnecessarily, and I'm going to.vote .against .

s

it."

Vote on the Proposition that when

after the Grand Jury has Completed

its Investigation it Finds no Grounds

for Recommending Disciplinary or

Removal Proceedings in Connection

~with a Public Official, it May so

Report:

Four of the members were in favor of the proposition.(Bartlett,

|| Pfeiffer, Halpern, Joneé),Handwthree;ofwthewmembersMwereggpposedwmw[

Bartlett:

|| to the proposition (Atlas, Kapelman, Wechsler).

"We're voting on what we want the-staff to

include in a draft bill."

||Halpern:

Bartlett:

V.;.We oughtwtowCrystalizewthéwjudgelswpowerwaﬂw :

" oea Thew judge may quash_the-report on a

finding (i.e., grounds for suppression by

the trial judge)."_




-12-

Grounds for Suppression:

1. If he fihdswthaiwthewreportwwaswnoi'

a product of an. 1nvestlgatlon proper1v ~

Conducted bv the: qrand jury under the

powerskofk§253:

2. That fhewteportgwaswnoiwsupporied;by‘k

competent evidence.

,~3;~jThe person whose conductuis crifici7éd

in the report was not. glven an,opportunltymem

to appear before the grand jury

‘;In the course . of the 1nvest1gatlon the- grand

‘Jury must afford an. opportunlty to-the- pUbllC

official involyedwtowappearwafterwexeoutionf‘”

of an appropriate waiver,

Halpern: nIfmhewwisheswtowbemheard,whemhgsmtowsignwawwr

waiver.,"

Czechlewskis: "WhaiQiswtheMresultWifmhewdoes,netwappear?nwmwwww
Halpern: "NokDubiicwdisclosurewshallwbewmadewofmfherwmwwij

fact of non-appearance pursuant to the

invitation."

||Partlett: "I think iiWWouldwbé;un£aigwofwmartowca11

Bill [Mahoneyl. I think it might be bette

tter

if I see him;nextwweek;wllllwtrywto;havewawwwwwwk

copy of the minutes with me. -

important that none of us discuss.this outside

of this room. . How about-the -question of




-13-

“Bartlett: | appellate review?"
Wechsler:  "lLeave the bill alone."
- Bartlett: ‘ "Let's have the draftwpteparedﬂwiihout any.

appeal machinery."

(Mr. Atlas sugggstéd discussion’oh when the next meeting would . '

occur. )
= Bartlett: ‘"PreSehtment&,;homiﬁide::ﬁndmourwpresentments;wg
report. This is;what‘the Commission will bé“

., ,MTQ9¢Upiédei£h D@ior to the SeSSiQD,WWWé;mQStM;WW
met“early in January. Is thereﬂanymcantiéiy;m;¥
opinion?"

Wechsler: . "Let's meet here [New York Cityl]."

(The Commission agreed on January 18, 1963, 10:00 a.m., as the

date for the neXﬁ‘CQmmisSion;méeiing;wwithwfhewunderstanding?wwwmWW

‘[Note:._Everythihq mUSt bewmimeographedwbeﬁoreWEebruarymimwlgégv}wu

1963 Iﬂterlm‘Report“ _He suggested the follow1ng rough format:

that there may be‘mofegthanwonemdayfswwork-)

‘ l.' An 1ntroductorv sectlon.

2. Then; a‘Sagiignwrelaiingwio;Eingi@n;,;WWWW;H-;

 ‘and Relocafioh,

_ A report on the articles that we are in |

the process of revising--make as many. ... .. .

They will include. .. . [B

- public as we can.

1specific recommendation in 1963.

. Capiml Punlshmentskﬁﬁnd Jury, Hom1c1de,
McNaughton



~14-

(Judge Ha lpern suggestéd havin g another meeting in December.) ...

(The Commission decided on December.l18, 1962, at-10:00-a.m.,

in New York City.)

1l The meeting then turned tQWawdiscussionwofWCapitalWEunishmentimwwwmu

and Homicide, in this connection.

Bartlett: ; "~~ "I'm not sure thﬁtmllmwpreparedwthiswwintemwwwww 

to take a final positionwonvaboliiion:;andwl;mww4

‘ «¥fdonft think‘it’s necessary."
B} ﬁJUdgecKapelman;indibafedwﬁhaimhe‘wantswamcleaf,wstrong
position——nbt é teniative,ohé; and that thew@ommissionmshould_wmmwwm
) Hr@cémmend a twé:txialé$¥iem‘)
. Bartlett: . k"ik%hink we héve to éome to. a tentative
: dééiéionfOh}CapiialﬁPunishmentwbefore;Wewbanww;mw
idiséﬁés H@miCide."
|| Kapelman: ! "I‘moQeaihaf%thewCOmmiSSionwadoptmthewpOSitidnw%a
for thé‘abblitibnwofgcapiﬁal,punishment.n
- (Chairman Bartlett staféd thatWthe@CommissionwwouldudiscussthiSMMww

l|lprior to a discussion of Homicide..)

‘Bartleﬁt=‘ £ ‘k”Woﬁid fhiquositidnmbewstatedwunequivocallywwwww

to the Legislature?"

Pfeiffer: k"Inkview‘of the faétwihai;WeiréfgoihgwtoﬁhaVewmmw.

another hearing ih'RQQhQSterwandwamaiherwmeetingw‘*_ 

of this Commission on the 18th of December, I [

kdon't see why we can't pprfecilygwellwpgs@poneWWW‘

thi s sampling untilwthéMlStthDeCember].V_

(The members of the Commission-agreed.on this.) -




~15«

¢

(Judge Haipenm“suggesiedwihatwcopiesmbe@mademoffihé bill sub-

mitted by Mr. Baratta on behalf of the District Attorneys

AssoCiation.)

|| Atlas: _"On page 3, of Homicide Article No. 4: the

word 'defense'!: I would like to'seeﬁthatwwwwwgwwb

language stmgthened."

(Mr. Atlas was excused at 12:30.)

indicating he had drafted alternative felony-murder provisions.) -}

Discussion ensued on prejudicial evidence during the second-stage ..

|| hearing. JudgﬁMHalpern;suggesﬁedwhavingwtwowappéaLswwmprdfessormwwW

| Wechsler read the CaliforniawﬁplitayérdictMsectionwfrommthewfmmwwwww"

A.L.I. Model Code Tentative Draft #9

Bartlett: | _"The staff is going to.p repare a bill on-

two-stage proceedings."

|| Bartlett (to~“» "How do youwfeelmaboutHthewcgliforniawrule;mgwwww

Kapelman): ___the items to be considered should be charged .

to the jury?"

‘Vote on the California Rule:

vision reSpeCtinggjurywdisChargewimwiheweventwofmawdisaqreemenim; ___________ -

and the discretionarymimpgsiiicnwaf_awiifewsenteneewbywihémiﬁiaiw%~4”

judge (Bartlett,‘Pfeiffer,WKapelman;WWechslerJ,Wandfjudge;Halperngww;‘~'bv

was opposed to this provision.




16—

Vote on Permitting the Trial Judge

to Impose a Sentence of Life under

Certain‘Circumstancés without the

Necessitykof:Submittihd thé‘Penalty

Question to the Jury in the Second

Stage:

The members present were unanimously in favor of this provision. .

Batlett: "The judQEQShalthaMewihewpowermtow@bViéteww@wwwﬁ

the necessity for a jury trial in the second . |

__stage and_sentence to life imprisonment. _

"Anything we recommend must be accompanied... . .

‘bywawbillwtgwaccomplishﬂii."k

(Mr. Bentley was excused at 1:30 p.m.)

W(The meeting then turned to a discussion.of Homicide Article i .

No. 4.)

| Denzer: ~ "I added 'with justwintentwiowkilllmwhiChwistWw"

the only chanqe‘inM§l,wsubdivision;2." 

(Professor WephslerfquesiionedNthewusewofgihengrdwuintentuNihwmwwww

|[1ieu of "design.")

Halpern: "I couldn't understand subdivision 2. -
(Professor Wechsler'diﬁ;uﬁsedmihe;Wiscohsinwposixipn on-this.)
Bartlett: "They [Wiscohsih rﬁyisorslwmadewiiwﬁiiiga$ing." -
‘wﬁenzer= i “’Jﬁstifiablemhomicidelwwillmbewdiscusgedﬂinwwm§w '

the General Provisions. Maybe we'll havecto

‘repeal ’jUSﬂifiable;thicidewl"




-5
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Bartlett:

"...The product of our determination_on

Homicide will have to be rewrittenm(ilet,;wwwwaw

ferred to:

the threewprOViéipnsgpnmpége‘1 will be trans-.

the general part of the revised

penal code."

"Say that a person.who commits.a criminal .. .

homicide does so under mitigating circum-

stances..."

"Wi:th,“,mans_laug,h,.ter,..M,m,nm;W‘_‘Mﬂ, ‘. : : ‘ e k

:Wéchsler (to

"You've got to_make sure...the words 'without.

j9§tificationfwmusthbemfncluded."

Denzer) :

"No homicide is_criminal if it -is with

Justification."

"Keep 'erroneousbelief! (subdivision 2 of -§L)i"-




<3
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Bartlett: definition of 'recklessly.!"
Halpern: | "Ifwﬁomeone;Createswrhewimpressiothhat life

is at stake, this shduldwbeﬂfelony,murderwmw«a;wb

(i. e., p01ntlnq a qun at: someone,_duringmawww

robbery, and the person. dles of a. heart

1

‘attaCk). Pelony murder should apply.onlywtoﬁw

PR

crimes of v1olence (1 e., murder.‘arson,«rape)

Wechsler: f"Substitute<for ’inherently déngerOuéwiomggw

__human life’ [the follwingwords]: .'which the .

‘actor knows -to be danggrouswxaﬂhumanﬂllfe,Lﬂwwwwr

~Pfeiffer: "If “we. dldn’t havewihe ~~~~~ death-penalty, how-

simpler all our problemsquuldwbe,

éSSor;Wechsler heremsqggestedrtoMMrwwDenzerwthatwhe

_.."Are we inevery .case satisfied-to-exclude -

. from the felony doctrine interpretation -when—-

~onerbf thﬁwperpeﬁratorsmis killed?"

"On the quest1on of accomplices.

Tlhrow th@ burden on-him- [the defendant]

- » 0

, | ’nSectlon 3 1‘: drafted on-the basig of 5




; ¢
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Denzer: two-stage thing; welllwhayeltomwaiiWOhwihis;#
Bartlett: "Welve got to have two Homicide bills,"
Wechsler: | : "Wé can submit two bill5$ml(l)mahmaboliiionlwmwlw
i | bill and (2) leave Homicidelaloneemshange ~~~~~~~~~~ AL
death to life imprisqhmént,"
Bartlett: - . "We don't want to recommend .a two-par *lal

‘unless we makewihe”nepessarywchanges‘ih the

Homicide Article."

“Pioposedéphahqes;inlDraﬁtmNo;m4

of the Hom1c1de Artlcle.

‘Constltutes manslaughter as. deflnedu

| should be deleted.

It was.. agreed that §1 ~"Mﬁigaiingscircumstances,"

should be merqed with subd1v151on 2 of §4,l"Manslaughter.

It was agreed that the clause "ExceptMWhen his- crlme

.WsubdiViSionWQWOwaectidﬂw4www

of this Article." Wthh 1s the openlng paragraph of §2,— should

Professor Wechsler

1mmed1ately follow subd1v151on l of §2

fn;extremelyuwinweubdivisiehwzwefh§2TWmew

suggested

Itlwas agreed that- the words "to PrOSeCUthﬂ

h ofug hian-acco mp lice-in—o

under this subd1v151on that a. defendant;

pa oS}

the felonlous‘enterprlse,' in subd1v1510n -3--0f--§2- thi ld--be

deleted and the follow1nq Dhrase should be- SUbStltUted "if the

defendant establlshes by a preponderance ‘of-the- ev1dencemthat -he '8

It,waS‘agreed thatethe following phrase in subdivision |

S(a)mpf»§2 ShOUldfbéid@kiﬁdjwwutherein~pursuant~t0w5tandards~dfr

accessorial responsibility enunciated in. this code,". - It was
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agreed that the followihg phrase in subdivisionMBLblma£r§9

‘should be deleted: tersonallymtowcommit”wandutherfolldwingw

phrase should be substituted:  "that he or any ©of his confederates -

committed". It~Was agreedrthatwthewfollowing words..in subdi:

|3(c) of §2 should be deleted:

stituted by the follOWing@WQIdSwaﬁcommisSionwgfmthemﬁelonyv.

Professor Wechsler~suggeeted~deletibg ;;;;;;;;;; subdivision 3(c) and-

enlarging subdivision 3(b).

The Commission noted that the depisionlmustmbeAmadewaé~wmw~

’Second Degree is punlshable by 15 years 1mprlsonment Withmmwwmwwww

lFespect to the word "severe" in: subd1v151on 1 of -§4-5--the

to the term of 1mprlsonment“tombemappllcableMtQmManslaughter._ Itwm

was noted that, presently, Manslaughter -in-—the--First- Degree is

punlshable by 20 years 1mprlsonment andeanslaughter in- the

”gommission suggested that-thewsfaffmprovidewalterﬂatewrermsrmwwwM;WM

yided for §5 of‘themdrafiywﬂcriminaliy,negligentwhomi¢ideynwr;¢WWWMM

The Meeting was adjourned at 4:00 p.m.

Respectfully submitted,

Rita Cheren




PROPOSED HOMICIDE ARTICLE
NC. 4

Pertinent definitions of General Provisions

Act. The noun "act" means not only a physical
movement, but also a verbal utterance and, where relevant,

an omission or failure to act.

/ Criminal negligence. A person who commits an

act which‘creates a substantiél and unjustifiable risk
i of human fatality, physical injury, property damage,
public catastrophe or public disorder, does so with
"criminal necligence" when he should be aware of that
| risk but fails to perceive it. The risk must be-of-such
a nature and degree that, considering the nature and pur¥ 
pose of the actor's conduct and the circumstances known
to him, his faiiure to perceive it involves a gross.

| deviation from the standard of care that a reasonable

person would observe in his situation.

v

Recklessly. A person who commits an act which

creates a substantial and unjustifiable risk of human

fatality, physical injury, property damage, public

catastrophe or public disorder, does so "recklessly"

when, though aware of that risk, he consciously disregérds

it. The risk must be of such a nature and degree that,

considering the nature and purpose of the actor's conduct

and the circuinstances known to him, his disregard theedf‘k‘

involves a gross deviation from the standard of care that

a reasonable person would observe in his situation.
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. ARTIGLE X

HOMICIDE

§1. Definitions

Mitigating circumstances. A person commits a

homicide under "mitigating circumstances” when he kills
under (1) the influence of extreme emotional disturbance %g%é%g

for which there is reasonable explanation or excuse, or MW@@@ N

N4
i,

(2) an erroneous belief that he has a right to kill or Mﬁ%%m%gﬁ '
to inflict grievous physical injury, when such erroneous ‘k§§%i@‘“h
belief is based entirely upon a mistake of fact on his ™~ .
part for which there is reasonable e%planation or excUSe.k

In either instance, the reasonablenzss of such
explanation or excuse shall be determined from the view-

point of a person in the actor's situation under the

circumstances as the actor believes them to be.

§2. MNurder
- Except when his crime constitutes manslaughter
(@% defined in subdivisidn A of section 4 of this Article, -

-

/ff% person is guilty of murder whens
1. With intent to kill another person, he
commits an act which causes the death of such person or

of a third person.&%}

2. Under circumstances evincing a depra&ed
indifference to human life, he recklessly commits an act
involving aﬁ—extremeiy~§rave risk of human fétélity and
thereby causes the death of another person,

3., Either alone or in concert with others,
he commits or attempts to commit a felony, and a persoh

other than one of the perpetrators thereof is killed by

an act inherently dangerous to human life committed by
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; : ~iii-
one or more of the felony perpetrators in the course of

and in furtherance of their felonious enterprise or of

their immediate flight from the scene thereofs

v o

it shall constitute an affirmative defensgj%owproseeuxken'

-t

under. this—subdivision—that-a-defendants: theugh an~—accompli

An-the-felonious enterprises -

(a) did not commit the -homicidal act, nor

ald, abet, induce, counsel or procure it in such
7 ")
fashion as to render him a pr1nc1pal£there1n

(b) dld not contemplate or intend

R oy v N N

any 01rcumstances, pe&sonall%dm“eommLimany act
A

inherently dangerous to human life, and carried

st

no weapons designed for or capable of such use,

a nd ’ eﬂe‘x‘wfﬁ‘%m" e = (ﬂ"::éwé bk /\v(zwéz

AP A
(c) at no phase of the.felonious—enterprise

when effective withdrawal on his part was possible,

was aware of the existence of a reasonable

possibility that any of his confederates might
commit an act inherently dangerous to human life
if such should become necessary or helpful to
the effecfuation or advancement of the felonious
enterprise or of the perpetrators' escape from

the scene of the crime,

§3. Punishment for murder;
plea of guilty to murder
with lesser penalty

Murder is punishable either by death [life

imprisonment] or by a lesser penalty consisting of life

imprisonment [a prison term or not less than twenty nor

more than forty years], as provided in section X of this.

Article,




With the consent of the court and the district

attorney, a person indicted for murder may plead guilty
to murder with .a lesser penalty, in which case he must

be sentenced accordingly,

84, Manslaughter

A person is guilty of manslaughter when:

1. With intent to inflict severe physical in-
jury upon another person, he commits an act which causes”
the death of such person or of a third;peréon.

2. ‘Under mitigating circumstances, he commits

an act which causes the death of another person, which
act, absent such mitigating ciréumstances, would constitutej
murder as defined in subdivision 1 of section 2 of this
Article.

3. He recklessly commitskan act involving a
'“qubstanﬁial and‘unjuétifiable risk of human fatality

ey

aﬁaﬁfﬁereby causes the death of another person.

(o

7 .wf's*»"1./‘~"-=-'s(’w‘»3~

o . . e ; )
§5.. ermlnally negligent jﬂwNwﬁuwwﬁyw \
homicide o

A person'is guilty of criminally negligent
homicide when, with criminal negligence, he commits ah
_act involving a subétantial andrunjustifiable risk of
human fatality and thereby causes the death of another

person,

~

/




