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‘MR, BARTLETT: Good morning, ladies and gentlemen,
Because we have a large number of witn;sses scheduled
to be heard, we are going to commence the hearing
now, I am Richard Bartlett, the Chairman, With

me this morning are two other members of the

Commission, your own District Attorney, John

Conway, and our Counsel, Richard Denzer.

We are holding a hearing this morning

on the question of Capital Punishment, whether in

New York State it should be abolished, or extended,

or limited. This is part of a program we have been
engaging in for the past year and a half, about over-all
revisions of the Penal Law and Criminal Code, and,

of courée, within that program is an anaylsis and
evaluation of our present sentencing and punishment

provisions of the law,

Capital Punishment probably is the
most controversial aspect of that portion o£ our work,
The State of New York , as most of you know, is
the’ only jurisdiction left in the United States having
a mandatory punishment for first d’egre’e commeon

law murder,
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Our first witness this morning will be
Mrzr. Peter Plummer of the Rochester Humanist

Association,

MR. PETER PLUMMER: Members of the Commission, ladies

and gentlemen: I now read a resolution pas sed by
the Rochester Humanists Association on April
25th of this year: V

WHEREAS: Respect for the value
of every human Vlife must be incorporated into our
laws if it is to be observed by our people; and

WHEREAS: It has not been proved
that fear of capital punishment is a deterrent to
crime; and

WHEREAS: Modern justice should
concern itself with rehabilitation, not retribution; and

- WHEREAS: Human judgments are not

infallible, and no penalty should be used which cannot
be revpked in ca;se of error; and

WHEREAS: Capital puhi shment
has not always been used impartially é.mong all

economic and racial groups in America; ’
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THEREFORE, BE IT RESOLVED:
That the Rochester Humanist Society urges its
members and friends to exert all reasonable efforts
towards the elimination of capital punishment; and -
BE IT FURTHER RESOLVED: That
copies of this resolution be sent fo the Governor of |
the State of New York, to the Chairman of the
Legislative Commis sion to review the State Penal
Law and Criminal Codé; and to the six Monroe

" County legislators.

Now, a kfew words of my owni
I am a Unitarian, A close friend of mine, a Catholic,
also does not believe in Capital Punishm‘e‘nt, for
religious faith has’ littlye to do with this issue. I

think equality has a great deal to do with it,

- By killing a human being in the
name of Justice, do we achieve anything other than a
stale vengeance? Do we believe in brutality for
vengeance sake? By killing a person in the name
of justice, do we protect ther people from tomorrow's

criminals ?
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Who are these people who are
electrocuted by the State ? Aren't they usuallyfrom

the minority groups ? - Aren't they usually poor and

often alone in the world ? Aren't they usually without
a proper education, a prop’érfupbringing ? Justice,

gentlemen, should wear a nobler garment.

Vengeance, retribution, capital

punichment, these are to me archzaic words.,

You, the members of this commission,
have a great decision to make whether the People of
the State of New York shall contend with the old
vengeful ways, or whether at long last we will take a

step towards a more humane justice.

Thank you for this opportunity of

letting me appear before you.

MR, BARTLETT: Thank you, sir. Mr. Mac Adam.

MR. MAC ADAM: Thank you, Mr. Bartlett., Mr. Conway,
Mr. Denzer, the Liberal Party of Monroe County urges

that this commission on Revision of the Penal Law




recommend abolition of capital punishment.

QOur reasons are as follow:
1, Capital Punishment does not deter the commission b
of any crime. All states which have abolished capital
punishment have homicide rates below the national
average. Of them, Michigan, which is most similar
in distribution and character of rural and urban
populations, has a lower homicide rate than New
York. Seven of the nine states which have abolished
capital punishment have lower homicide rates than
New Ysrk. Only four states executed more people
than New York in 1958, They all have higher
homicide rates than New York. Whereas, in New
York, kidnaping is also punished by death. Most
kidnapping terminates in murder, either of the
captive or of witnesses, presumably because the
kidnapper feels that he has nothing more to lose.
This is the reverse of deterrence., Capital punish-
ment probably increases the number of murders
by making the convictions more difficult and less

certain. In a ten-year study in California :: wi:
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it was discovered that murders wete more prevalent
on days on which persons were executed than on

N

other days.

Homicides in Britain decreased
nearly 10% during a moratorium on capital punish-
ment and rose 25% when capital punishment was
resumed, When picking pockets was punished by
death in Britain in the eighteenth century, pickpockets
were particularly active at public hangings of
pickpockef;s.

(2) Cai-:ital punishment is the poor man's penalty .
Th;)se who have plenty of money to pay for the more
skillful lawyers to get stays aﬁd appeals stand a vast-
ly better chance of eséaping thé electric chair.
~Lewis E, Laws, former Wardén of Sing Sing, | observed
mo’sf of the 150 condemned whom he led to the chair,
they‘were "poozf and friendiesS”. While murderers
with money and inﬂﬁential friends, could afford
expensive investigations and appeals, and escaped

- the chair.
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(3) Capital punishment is contrary to concern for
the individual, which is the unique feature of our
nation and government. It is impossible to correct
a mistake in capital punishment. No matter how
complete and sincere the investigation and conduct of
the trial, mistakes are possible., Maine and Rhode
Island both abolished capital punishment after making
such mistakes, New York has the chance to abolish
it before it legally kills any innocent people. True
concern for the individual would impei the State to
attempt to rehabilitate every crimiﬁa.l, rather than to
take revenge upon him. There is no rehabilitation,
~only défeat and faiiuré in electrocuting a man.
(4) Many pehologists have declared that the death
penalty undermines the entire ’penal code. Dr, Sheldon
Glueck, of Harvard University, states, that, 'the
presence of the death penalty as the keystone of our
penal system be-devils the administration of criminal
justice all the way down the line, andis a stumbling
block in the path of general refdrm and of the

treatment of crime and criminals'.
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For these reasons, and mothers, we
shall not take time to recite, we recommend the
abolition of the death penalty in any revision of the

Mew York State Penal J =w and Criminal Code.
Thank you.

MR, BARTLETT: Thank you, Mr, Mac Adams. Reverend

Robert C, Moulton.

REVEREND MOULTON:  Mr. Chairman, and members of the

commission, I wish to identify myself as a Clergyman
of the 'Protestant'Episcopal Church; and a member of
the Steering Committee of the Department of Christian
Social Relatioris of the Réchéster Area Council of

Churches.

I wish to go on record as being
opposed to capital punishment. I take thi.ks’ position
primarily becausé of Christian convictions, but also
because of the apparent weight of evidenée produced
by many of those people closest to the criminaly
$cene; criminal attorneys, judges, wardens,

pyschiatrists, and governors, Arguments for
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maintaining capital punishment seem to rest on two
assumptions, both of which, it seems to me, are
highly questionable:

1, Capital punishment has deterrent value;

2. The death penalty is carried out against
every person who commits a capital
offense.

I doubt if anyone can prove that the
death penalty has a deterrent value. In states which
have abolished the death penalty, people point with
pride that their crime rate in azees where the death
penalt;r was in effect previously, or is in effect in
other states, is not above comparable locations
elsewhere, Examples are Rhode Island (without the
death penalty) compared with Massachusetts and
Connecticut (with); Michigan (without) compared with
Indiana and Ohio (with); and Wisconsion (wi thout)
compared with Iowa and Minnesota (with), It
certainly cannot be proven to what extent any crime
never was committed, simply because people do not
report to the authorities the crimes they contemplated

but did not carry out,
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Dr. Robert Cooley Angell, Professor of
Sociology at the Univers -y of Michigan and past
president of the American Sociological Association
and of the International Sociological As soéi‘ation, has

written as follows: (Free Society and Moral CriSis,

The University of Michigan Press, 1958, page 124):
"Modern societies, in their penal strategy; give
relatively more weight to reformation than to
deterrence. There are probably two reasons: First,
deterrence has been tried and failed, Even very
severe penalties do not seem to have had more deterrent
effect. It is said that the London police never had
more trouble with pickpockets than in the crowds

that witnessed the hanging of pickpockéts. Second,

as life becomes more and more complex, the public
knows less and less about what happens tc; apprehend ed
violators. The extent of deterrence cannot be pro-
portional to the séverity of the penalty simply be-
cause most potential offenders do not learn what

the sentence is.
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In connection with both deterrence
and reformation, social scientists generally believe
that certainty of punishment is much more important
than severity. Obviously, the criminal himself is
not likely to be reformed if he is not caught; and
others like him are much more impressed with a
high ratio of conviction toaime than with an occasional
though severe sentence.' That the death penalty is
not carried out against everyone who commits a
capital crime is recognized as a fact by thbse closest
to the-situation, Not every murderer is apprehended;
not everyone apprehended and convicted of similar
capital crimes is sentenced to execﬁtion; (an example
is that the’law is prejudiced against the execution of
females); and not everyone sentenced to I?e executed
is executed because of the legal maneuvers available
to some people., Warden Lewis E. Lawes, formerly
at Sing Sing Pris;)n, has said that approximately one
person out of fifty convicted of murder 1s actué.lly
executed, We see, therefore, that the law is not
- applied equally to all those peoplé in our society who

are categorized as being people who have committed
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a capital offense,

Despite all of the provisions of the
law, no one can be absblutely sure that every person
executed is, in fact, guilty of the crime he has been
found guilty cﬁ committing, Enough innocent people

‘have been discovered as a result of the guilty person
confessing the crimes after execution has been
carried out to make this possibility a horror to con-
template, We can say that the possibility for such a
mis‘taltte is remote indeed, but, if that statistical re-
moteness hit your family or mine, I would guess we
would be struck by it's reality, No one should be

faced with that possibility.

At this point it is well to add that
many of these people who are executed have not been
in serious difficulty with the law before - many of
them have committed crimes in the heat of passion,
However, the habitual criminal against whom the
general public seems to feel capital puniéhment is
aimed, generally is uneffected by the extremity of

the law,

s
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However, my basic reasons for being
opposed to capital punishment, having their roots in
the Judaic - Christian tradition, are theological in
nature. We can talk all we want to about the selectivity
of the law - how m- t people executed come from the
lower segments of society, as most people would
classify society —*'bﬁt as a Christian person, I feel
that the execution of one human being by another human
being goes against Chﬂstian teachings, One of the
~Ten Commandmen£s tells us th;at"we should commit

no murder. To me that commandment applies to the
State just as much as it does to the individual, If we
really believe God to be God, and if we really do put
our trust in God, as the words on our money s0 con-
spicuously reminds uks, ~then the matter of {zk ing the
life from a human being should be left in God's hands.
This is not to say that criminals who threaten society
or individuals should be allowed to remain in society;
but this is to say that to remove a per soﬁ from society
either permanently, or until suqh time as he is able to
live within the expectations of that society, is a far

cry from blotting out the life of that person. We are
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talking about executing human beings like ourselves -
in fact, we are talking abo’ut some people who have
backgrounds exactly like our own since pyeople from
all walks of life are caught up in situations which

lead to crimes for which the death perialty may be

invoked,

Some people who have little knov}-
ledge or understanding of the Bible or of its pro-
gression of thought over the thousands of years of its
composition rather glibly quote it when the situation
scems to demand the weight of biblical authority,

And so it is that one argument often raised in defense

of capital punishment is "'an eye for an eye, and a :

tooth for a tooth" (Ex. 21:24; Lev. 24:20, Deut, 19:21;
Mt. 5:38f), The implication is that if one person murders
another, the murderer should automatically be put to
death because of this biblical reference. However, the -
context out of which this biblical injuction cameé is one

of the limitation rather than of demand. At the tirrie in
Hebrew history, when this statement was incorpbratéd

into Hebrew Law, the cruelties and injustices of their
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neighboring countries far surpassed their own. This
then was laid down as a limitation on the Hebréw nation
rather than as a demand for punishment equal to the
original crime, This in effect said, ""You may have
ONLY any eye for an eye, and NO MORE! This is as
far as you may go. But this does NOT demand an

eye for an eye, etc.'! This marked a great step forward
in the history of man's relationship with man. Those
peogle today, who @ou-ld uée this injunction to advocate
capital punighment, would in fact return to the anti-

Judaic and pre-Christian era.

For the Chﬁstian person, the most
relevant argument agaiﬁs‘c ca.piﬁal punishment is that of
foregiveness and redemption of the individual, This
core thought of Christianity demands that we must
deteét the crime a pefson commits, but as Christian
people, we are bound to do all in our power to help and
restore the criminal (as Wéll as others) f:o healt};:y
relationships in all areas of his life, Wé are hardly
doing that when we encouiage the various,méthods of taking

that person's very life away from him, Foregiveness
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is not a weak answer to capital punishment; rather,

it is the strongest and most difficult, both for the
criminal ”a.nd for those mefnbers of sbciety who have
been attacked by the criminal. True férgi&en-ass of
the person while acknowledgihg the crime itself is the

only Christian answer.

I concliude by quoting from two

different sources., The firstis again from Dr. Angell's

book (Free Society and Moral Crisis, page 136:

"Experts in the fields of criminology
and penology have offered many promising ideas, some
of ’whiclvx have been validated by trial. The great short-
coming of the present s‘ituatioix is the unconcern of the
pﬁblic and its political representatives. So far, the
problem has not entered the area of public discussion to
the e#tent that makes possible the consensus which must
precéde positive action."

The second source is from a statement 1n 1930 by
William Temple, Archbishop of ‘Canterbury, speaking

specifically to the subject of capital punishment:
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"I.et us, above all things, remember

that in such a society as ours we must never think of
the law and its penalties as being enacted by respectable
people like ourselves for the government of other people,
presumably less respectable, brut that the law is a
collective good resolution in which we all take part, and
by which we all determine that the penalty attached by
the law to any offense may be inflicted upon ourselves

if we violate the law."
Thank you.

 MR. DENZER: Assume for the moment that if it were

conclusively proven to you that the death penalty was a
gi'eat detti yent to homicide crime in general, would

that change your position ?

REVEREND MOULTON: No, because I think my views are

based more on theological grounds than they are more

on the practical grounds.

MR, BARTLETT: Thank you, Reverend, Rabbi Abraham

J. Karp.
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RABBI KARP: Rabbi Abraham J. Karp, Temple

Beth El, Rochester, New York.

I have asked the privilege of making
this statement because I am very much concerned
about the kind of world I am bequeathing to my children
and to their children, What concerns me most deeply
is the legacy of attitudes, sentiments and passions
which our generation is now fashioning for those who

will come after us.

Some two centuries ago a group of
remarkable men began to lay the ideological found-
ation for what was to be come the m’ost significant
enterprise of n’ation building and society fashioning
the world had ever known. As the base fqr such a
government and such a society, they proclaimed
certain inalienable rights - and chief among those

was "life'" - 'life'': Life was a gift granted by the

creator - and a nation was created, a government was

established, to assure to each child of God, that as

one - no group of men - as government of men, could
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take from the child what the Father had freely and
lovingly granted. And it nﬁattered not whether this
child of the Cireator called man was to the manor born,
or to the barn; whether he was gifted with brilliance of
mind and greatness of heart or dullness of ,» With and
perverseness of sentiment, Life was his "inalienable

right"" from which no one could alienate him.

For almost two centuries now this
experiment called A.merica has been before the God
of History, Foi' eightéen decades we have been attempt-
intho’ fé.ée up to the ’challenge and hope which the |
Declaration and Constitution deélare.r ‘We are now
faced, ’in this, our scverign state," with a question
which touches upon the very heart and éore of that which
they proclaimed. As heirs to their viéion and hope,
we must need ask, how “inalienable”vis an "inalieﬁable

right" ?

If we do not now demonstrate through
an enactment of legislature that life is an inalienable

right, have we kept faith with our past ?
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But in truth the Founding Fathers
would have us face toward the future in concern; even

. as we consider the pastis reverence.

Vhat kind éf society does the promise
which is America démand of us ? VWhatis 6ur
immediate duty in the matter of the base and corner-
stone of the dream which became America - the first
and prime "inalienable right'" ? Certainly, a govern-
ment whose primary interest is the punishment of the
guilty is an affront to all human decency. Clearly,
we as‘k of our government that it bend its energies
to protect the innocent. Not some of the innocent, or
even most of the innocent, but all of the innocent -
every last man, no matter how base or despised,
must be protected against the possibilty of injustice
or cruelty or vindictiveness. Indeed, his protection
is the test of our seriousness and seal, of our honesty

and integrity on this matter.

Protection of the innocent cannot be

a sometime, a chancey thing. Itis all - or itisn't.
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Even if we should see good and
sufficient reason for capita.lV punishment, can we dare
gainble with someone else's most sacred possession
and inalienable right - his life ? Chance it against
our fallibility - our cu;’)idiﬁy‘ - or vindicﬁveness. By
what moral justification can we offer up a2 human

sacrifice on the altar of judicial error ?

Are there weights and measﬁres in
the economy of human life ? Can even one life be the
price of a.ylegya.]y. system ? My féith teaéhes, “Heywhvo
takes 6;;e life, it is as if ,hé destrqys the whole world".
Can ”soéiety which barters a human',lyife"’for "peaée '
and Order", c’all itself a moral scciefy' ‘? We can
wash our hands with self;rightébus justificatioﬁ, even
account our act of life-taking or public gbod - but
what can we say to our Father over the'lifeless body
of his child, our brother ? I have found no answer,
ie’ven as Cain had no answer. And my brother's blood
weighs heavy upon me, for I am one of i'T};e People

of the State of New Y, rk" who acted the Cain to a hap-

less Abel. I do not want my sons to need face the same




anguish of soul,

But more:

. Our Founding Fathers were not content
that this should be anothei' nation among the nations, our
government another gow)ernment among gove;‘nments.

We were to be example and challenge to the world ~ in
concern and compassion. | In exquisite concern for a
man's Goycyl-given rights and 6utgoing compassion to
the lye”a.st among us - even those whom life's harshness

had maimed or their own perverseness had defiled.

Our law's purpose, above the known
and necessary - was toréim‘ for uncharted adventure
in the realm of responsibility fof and to fellow-man.
 In the matter before us, does not the spirit, which
motivated Pidnveervs and Patriots, éhallengé us to lift
ourselves above fear, cailousness and vindictiveness,
In this world inté thch we have introduced the means of
ultimate destruction - is it nbt our bound "duty and
manifest destiny to turn f:he woﬂd away from the brink,

toward life?
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Ours is a long and hard task which
calls upon the fullest exPénditure of heart and mind,
The implant in the heart of man in this world which we -

have brought to the brink, a reverence and a passion

for life., We cannot state our commitment to this
reverence and pasvsio’n any more forcefully than to

- declare, thricvugh‘legislative enactment, that the taking
of human life is any circumstance, for whatever reason,
wherever and by whomever is the ulitmate crime in

our society.

As the first act toward the training
of our hearts and mihds toWards reverence and passion
~for life, I call upon the legislature of my state to take
itself out of the business of life-taking - wholly and
resolutely. .To say, in effect, that to také human life
is so monstrous a ina.tter that no temptation and no

provocation justifies it.

How shall we impress this upozi the
rash and the irresponsible, and the cruel, if we, the

good, the law-abiding, the compassionate, lend our
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hand to turn on the kiiling current ?

It Wili be an act of heroic compassion
to renounce this ultyimatez weapon which we now brapdish
against the lawless who endanger our society. But
héroism is the price that life demands - and the

reverence for life asks for heroic compassion.

, Whé.t js the law break’eyr’, the criminal,
V but an{errant, sinful, ﬁnfortunate child of God who needs
chastiSement and correction. We justifiably suspend
his right to liberty and the pursuit of happiness.
Suspendred, it can be restored. Can we take life, which
we have not given, and which we cannot restore ? | Here,
this, we must 1eavé i;o_I—Iirh '§Vho gave life. Itis His
algne and we dare not trespass upon it in love for Him

and for ourselves.

. For, in truth, if God, in ‘His wisdom,
suffers his errant child on this good earth which he
created, can we do iess in this all too -imperifect

world which we have fashioned ?
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MR. DENZER: You stated, under no circumstances

or factors ever justify the taking of a human liie by
. the State. Let me ask you the same question I asked
‘the last witness. Aésume that you were utterly and
equally convinced that the death penalty was a great
deterreni: to homicide and crirhe, would that change

your position ?

RABBI KARP: It would not change my position because

then I would be buying safety for myself at the expense
of the individual, what I consider a very basic
theological and moral good, namely, the preservation

of a human life at all costs.

MR. DENZER: It wouldn't be buying safety for
yourself so much as innocent people in general,
Wouldn't you be sacrificing the life of a number of

. ' innocent people to save the life of guilty people ?

RABBI KARP: That is a calculated risk. I don't

know if it is calculated. Ii's a risk any way, and I cannot
- for two reasons I would not ask that any life be taken
to preserve, I shouldn't say preserve; in other words

not to endanger the life of another, I think this is
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more basic than that., I have come to become con-
vinced that what we need more than anything else in
this world, ’and this by the way comes almost in a
practical way, ge'ntlemen., what we need in this world
of ours and our society is an absolute passion for the
preservation of a life. I think we need this more in our
generation than ever before because the danger upon
us is even greater,

May I just same one more sentence?
There are certain things that, after a while, because of
society's general feeling, is an basolute abhorrence fo at
least the feeling of abhorrance towards it, and there has to
be generated in the heart a.nd"soul of man an a.bsoluté
abhorrance for the taking of Vayhuman life. We have to
live by certaiﬁ absolutes, and there are many things we
cannot agree on, and oné thing I ask that we agree upon -
to take human life is evil.

MR. DENZER: Again, I understand your position,

but let's téke a very hypothetical situationr' and maybe it
may be hard to talk on this basis, ’but supposing the

death penalty would assure the saving of three lives
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for every one, just putting it on a mathematical basis,
wouldn't that overcome your feeling towards
immorality, not overcome the basic immourality; “

would the situation change your mind ?

RABBI KARP: I say it is very difficult to use figures

and numbers in the economy of a life, May I just state
this; here is a moral problem that I always throw out
to people who I discuss rﬁorality with, it is one -
suppose it were given to you to assuré eternal peace
to all c_>f humanity and the price you had to pay for it
was the life of a little child. What would you do ? I
would not buy peace for all of humanity eternally with
the life of a child, or the life of somebody who has

grown in years, but still a child at heart.

MR, BARTLETT: Rabbi, do you recognize the rights

. . : of the State to Stage war to take lives ?
RABBI KARP: i I waiver between pascism and lack

of pascism. I do not deny the personf' of the right of
',fself-protection, and it gets to the point of absolute -

conviction that this is self-protection, Somébody '
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brandishes a gun against me and I have the opportunity
? . to pull a trigger. I cannot deny society the right to
self-protection; and I ask, whet is the price that one
pays for it ?

Thank you very much.

'MR. BARTLETT:  Reverend Hilton Hedrick,

, REVEREND HEDRICK: Gentlemen, I ask the pr1v11ege of

presenting this statement on beha.lf of the Rochester
Presbytery representmg su:ty seven (67) churches.
This statement was adopted by the Presbytery at its
regular meetmg. |

Avstalterner’xt,t’o’" be i)beseoted at a hear-
ing of the State of VNeyv’Yor’k Témpor;£;} Cofomission on
Revision of the Penal Layv and Cr1m1na1 Code at
Rochester, New York, by Action of the Presbytery

: ' B of Rochester, November 27.

The Presbytery of Rochester affirms
the action of the 171 st General Assembly of the United
Presbyterian Church in kdecla'.ring' its opposition to

capital punishment, and urges the members of
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constituent churches to work for the abolition of

the death pena.lfy in the State of New York.

Knowing that studies have shown that
the refention or abolition of the death penalty has no
observable effect on homicide rates, that justice some-
‘times miécafries because of human fallibility in the
judicial pro’ces‘s, and that enlight’ened'peynal practice
seeks both,to’r protﬁec‘t society and to reform and re-
habiiitate guilty persons, and belyi'e”vei that capital
puz;xishmyen'iy; canndt be condoned by an ’interpretation
of ’the' Bible based upoﬁ the revelation of God's love
in J esué Christ, ’aknd that, ’as Chrisﬁaﬁs, we must seek
the r'edempt'ion;ofe’vildoefs and not their death’,’ and
that the use of the death penalty‘,teh&s to brﬁtalizé the
sociétsf tﬁaf cdnddnés,it{ The ’Presbyterytof Roéhester

declares its opposition to capital punishment.

MR, BARTLETT:  Thank you very much, Dr. Gordon.

DR, GORDON: : Like the controversy over faith and

works in the Bible determinations of the purposes of

law seem equally contentious; for the more intensely
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{Séople fekl about a legal issue; the more ardently
they point to heaven and say, "My interpretation of
the law is written there'". And this is a petsuasive
argument. As one point on which the greatests jurists
agree, is that the laws by which men live can"_a.ri_d
should be the 'embodiment of essential and u’hchanéing
justice' (Corwin, p.vii), which, if taken seriously,
would put a commission for the revision of the law
out of business. But taken seriously in only one way,
I believe that justice must be unchanging, not in the
sense of the laws never changing, but in the senge

of their always preserving the necessity of just
dealings between me, Itis from this point of iriew

that I approach the question of capital punishment.

There is perhaps more theory and
dogma with regard to capital punishment than any other
element of law, and there is perhaés more uncertainty.
An extraordinarily uneven pattern exists throughout
this country and world, Members of the Commission
must be quite familiar with the statistics which :

demonstrate this, In some places capital punishment
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has fallen into disuse, in.others it has been abolished
and then revived, or, it remains law but ig applied
only every now and then, as currently in Melbourne,

Australia (Christian Century, December 12, 1962).

Robert Peter Tait was sentenced to death by hanging
for the brutal murder of the aged mother of a
minister in Aﬁgust, 1961, The angry ébntroversy,
which followed , arose mainly from the faét that the
last hanging in Victoria was eleven years ago., All
death pen‘alti’es imposed éince~ then had been commuted.
Large numbers of prominent people joined many
thousands of citizens in urging the government not to
~resume the practice of pﬁtting a murdeier to death,
The government refused to listen until, and I quote
- from the news report, '""On November 5, Premier
Bolte is sﬁed an official stateme;ht in which he peevishly
complained that the government had been forced to
commute the senfence. He declared that the legal
system had been exploited by various devi”ces in an
attempt to prevent the carrying out of the sentence

imposed by the Court.' Such an instance is only the
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most recent of many which have occurred in the
English speaking world alone. It is because of this
that, if é. satisfactory resolution is' to bé found.between
various theories of law and various f‘eielings of society,
if there is, and I quote, "In the peri‘n&nent element

of human nature itself a durable justice which
transcends eXpedience",(Corwip, p. 11), which is

what I suggested we could find, we must hew closely

to the comment made by Aristotle a long time ago,
that law is reason without passion, and this is a maxim
we should wear upon our foreheads whenever we dis-

cuss the question of capital punishment,

The Ve#treme confusion and passion
which exists, arises, I believe, from two sf.rongly
conilicting notions of what is just. It is{fe.lt on the
one hand - 'ftliat thé law should be equal to the
offense, and this, I gather, is the attitude of the
governor of Victoria; that serious wrongdoing should
be treated with serious sanctions, and that the most

serious wrongdoing, murder, shduld be punished
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with the most serious punishment, death. But con-
ﬂicting with this is strong b:eiief in the uniciﬁe
character of life, and the terrible r'e'sponsiﬁility
which society accepts when it deprives a person of
life, even one who has taken the life ofanother. And,
any one of us can privately, very privately, reflect
that were we in a similar case, we, too, would plead
for similarly undes :rved mercy.
In international deaiings such mercy is

not
not on_ly Anknown, it has become the course of wisdom.
The mass mﬁfder of Jews did not necessitate the mass
murder of Germans. Nor did the murder of Europeans
and United Na.tions personnel in the Congo, imply, as
a legal or even moral éonseqUence, ‘that there sould
be put to death an équal number of Corxgoiese‘. Despite
the Nuremberg‘trials the conviction is in international
affairs that the"’re' has been destruction. Let us now
reconstruct. There has been violence. kLet us now
have peace. And contemporary observes are generally

agreed that such policies, as compared, for example,
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with Versailles, were and are successful not only for
those immediately concerned but for the :vvorl‘d.' So,
I suggest that fhe same policy of stopping short of
final punishment for ultimate guilt couid be applied
to the indi\}idual in the c’asev of punishrﬁent for a
capital offense. The illustration, it seems, is a
fruitful one because the German nation, without a

: ’doubt,’ committed some of the most barba.rities in
world history., Yet, there‘is now a creative develop-
ment in West Germany of enormous proportions.
And, however, it may disturb us economicaily, it

is vastly sﬁperior to a decimated or broken country
which, if it did no harm, would place its share of
world requnsibility ﬁpon the shoulders of ot‘l';er

countries.

’Thé question of 1:esydnéibility raises
what is to me a very immporta’.nt‘ matter, The
recognition of mutua.i ifesponsiBilities between
individu;ls and‘ groups is, iﬁ effecf,' the substance

of law, whether such recognition is developed from

experience, or obtained from a higher source. Law
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is required to act where rautual responsibilites are

neglected.

“»

It is because of this that many of ’those
who favor the retention of capital punishmént h
suspect that if we abolish it, we are letting the
murderer off, that we are releasing him from the

responsibility of his crime. If "this were true, it

would be a very powerful argument in favor of capital
punishment, but it is not true. In fact, what is true is

just the reverse,

Taking the widest possible view, it

can be argued that at any time injury is done to a
member of the human family that injury is felt,
‘directly or indirectly, by all the members of that
family. They are all responsible for the process, not
only of punishing, but of healing and reconstructing.
But involved in the human family is the person who
committed the crime. To put him to deaﬁh is to
absolve him forevgr from all responsibility of helping

to repair the damage he had done, Rather than 'letting
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him off' when his life is spared, he is 'let off' entirely
by putting him to death, and that portion of the
responsibility which should be his must fall upon

those who rémain, and thus, society is injured twice,
cnce by the crime, and a second time by destroying

the criminai, and so adding his burden of responsibility

to that which society already bears.

It seems to me that this is an aspect of
the subject which has not received adequate attention,
although on the international level, it has been

‘accepted as sound good sense.

It is the point I wish to commend

to this Commission. I believe that it offers a way

_ of law that combines in the act of justice,’ both
reason and mercy. It is justice directed toward an
end, but not a limited end. We forget sometimes

~ that the greater p‘art of justice, which stands for
us as what is rigﬁt and good, has its root’s's in human
failing, Itis, therefore, not incompatible, but whol}y
consistent with the essential charécter of law that

good should be the consequence of evil. But v;here
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such arguments are neglected in favor of theories
of punishment which have at the best, limited and
confused support, it is like pulling down the shade -
in the face of a problem without any adequate
justificatiop that such éction will keep the problem
away. It is rather an admission, a grave and
terrible one, that there is an area of humam
activity in which thé law is powerless to help.
Quotations from: Corwin, Edward S,, The

"Higher Law!' Background of American Constitutional

Law. Great Seal Books, 1955, Cornell University

Press,

MR. BARTLETT: : Dr, Gordon, have you given any thought
~on what you feel a satisfactory substitute might be
for capital punishment in the way of a suitable

deterrent ?

DR. GORDON: Natural life sentence should be the

alternative. I think it should be the alternative. On
the other hand, as I tried to explain in my comments

here, I feel that the approach to the question of
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: in
punishment should be with the concern as to/what
way can the criminal best acquit himself of the
fesponsibility that he shares towards society. Now,

this may Well be life imprisonment.

MR, BARTILETT: - Depending on the individual ?

- DR, _GORDON: It would depend on the individual,
I feel that simply putting a man to death is not, as

far as I can see, the most satisfactory answer.

MR. BARTLETT: In terms of paying the price ?

DR. GORDON: Yes, exactly, As I was saying,

this seems to me like letting him off completely.

MR, DENZER: ' How can he acquit himself by serving

the life term ?

DR, GORDON: : Ididn't want to get into that, but I
feel this gets us in the problem of in what way we
can endeavor to make a punishment constructive

matter rather than a purely destructive,

MR, BARTLETT: Thank you, Doctor. Mr. Gene Gilmore.
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MR. GLIMORE: My name is Gene Gilmore, 940

Lancaster Avenue, Syracuse, New York, Chairman of
the Syracuse Chapter of New York Committee to

Abolish Capital Punishment.

In 1960 a man walked out of the
Michigan State Penitentiary a free man. A year
before he had been sentenced to life imprisonment

for the murder of his wife.

A Detroit Free Press reporter had
looked— into the case. Newspaper articles, resulting
from his investigation, proved to the courts and the
governof that the man was innocent. His Qife had

committed suicide,

“If Michigan had been a capital
punishment state, the man could have been executed
for a crime that was not committed. And thewve

would have been no chance to correct the mistake,

This was not the only such case to

occur in Michigan. In 1957 Governor G. Mennen
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Williams wrote that in the first eight years he was
in office, he knew of three murder convictions that

were clearly in error. All three were pardoned.

But all three could have been put to
death if the crimes had occurred in a state with

capital punishment.

Williams wrote at the time: "It
seems to me intolerable that a civilized state, founded
on the belief of human dignity, should risk such a

tragic misuse of its authority."

Some may state that these four cases
are so unique that they may be disregarded. The

facts show otherwise.

Professor Edwin M, Borchard has
written a book on case studies of 65 murder con-

victions., He called his book "Convicting The Innocent''.

He found that in eight of the sixty-five cases no crime

was committed. The convictions rested on perjury or

circumstantial evidence. They were later found to




have been without fo,undati'o’n. "In six of the cases the
person alleged to have been murdered tufned up hale
and hearty some time after thé suppoéed murderer
had entered upon his sentenéé in the penitentiary. In
several of’the‘ cases, the convicted 'prisonerr, later
proved innocent, was savea from hanging or
electr:ocution by a héirbreadth ... How many wrong-
fully c:cmvictea~ persons have been actually executed ?

It is impossible to say."

David Dressler, former executive

director of the New York State Parole Board, reported

in a study tha.f fifteen men, who later were proved
innocent, were put to death after convictidn iﬁ one
twenty -five year period in’Nest’l Jersy., Three of four
persons executed in a saznpie year in Ca'.lifo’rnia were
: Wrongfully conviéted, Dressler reported. H1s
. ‘

findings are available in a book called "Conscience

of the Court by Edward Sefton Porter and pu‘blished

by Prentice Hall,




- This commission already has heard a de-
fendéf of the deafh penalty contribute to my argument.
Raymond Ba;ratta, District Attorney of Dutchess

-County, testified at your Albany heéring th'at jurors
aire relucté.ht to cénviét in I{idnéppiné and murder
_cases When they knov%z the death penalty would be
mandatory. It seems s’afe to assume fhat part of
their reluctancé is based on a fear that they rﬁay
commit an error, And, in capital punishmént, there

'is no margin for error.

Considerable evidence has been
presented here to show that innocent,people occasionally
are put to death. The late Judge Jerome Frank once
wrote: '"No one knows how many innocent men,
erroneously convicted of murder, have be;e'n put to
death by Americaﬁ governments, For once a con-
victed man is dead, all interest in vindicating him

usually evaporates, "

I ui'ge you to recommend to the New

York Legislature the abolition of the death penalty,
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MR. BARTLETT: We were just asking each other the same

thing; whether we knew of any in New York, Do you

know of any ? I'm not suggesting this weakesns your

argument,
MR, GILMORE: =~ No, I do nothave any evidence of
New York,
MR. DENZER: : ~ When you say these things were proved,

were they proved in subsequent proceedings in éourt,
: or was it ju‘st'”a magazihe article, 61‘ a newspaper
,”articlye" Written by someone poixiting out his opinion

‘that the man ,way,’s in’r;ocexit instead of guilty ? Do you

know the ’SO‘l”lr”f’:e’S, I mean. I just question your

word 'prove! ?

MR. GILMORE: : I'm quoting, Mr. Denzer, and I
assume because he was a former Director of the

New York State Parole Board.

MR, BARTLETT: These are New Jersey examples,

Thank you, sir. Do Iunderstand, Mr. Gilmore,

‘that you also appear here for Reverend Wright ?
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MR. GILMORE: . I was to read his testimony. Mr,

Denzer wrote me and said I was permitted to do so,

Would you like me to do that now ?

MR. BARTLETT: Yes, you may as well,

MR. GILMORE: | You will pardon me for using this in

the first person as though I was Reverend Wright.

My name is the Reverend Donald G.
Wright, Ph.D., D.D., Minister of the University
Methodist Church, 1085 East Genesee Street’,

Syracuse 10, New York.

In 193’7, when I was a student in
Edinburgh, Scotland, I became assistant Chaplain of
~ the Saughton Prispn there. - Later, in 1938, 1 assisted
Vthe Reverend Howard Kellett at the Suffolk County
House of Correction on Deer Island in Boston Harbor,
Méssachusetté. .When Mr. Kellett became Chaplain
of the Massachusetts State Prison at Charleston in

1940, he asked me to go with him as his assistant,

In 2ll of these years my work at the prisons was




part-time, as I was serving Methodist Churches in
their vicinity, This statement is prepared on the basis
of my own personal experiéncé, research done, and in o
the light of my own Christian conscience about the
practice of capital purithment. In the light of what
I know, and the rbest that 1 believé. I am against '"taking
life by statute''. My réa.son's follows:

1. To the best; bf my knowledge, no evidence
has been’pr‘oduced’ tﬁat shows that capital punishment

is a genuine deterrent to crime.

2. An execution makes any miscarriage of

justice irretrievable.

3. Capital punishment is usually inflicted on
- the socially and economically disadvantaged., Itis
the bitter trﬁth that those who have the means and
social position to have adequate legal counsel are very

infrequently executed.

4. It demeans our:concept of the worth of
human life, which is both a religious conviction and

a part of our American ideal,
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The greatest Jewish philosopher of
our time said to the President of Israel that, '"when
society executed a man, it kills part of itself'. To -
make the taking of human life a legal procedure is
to undermine efforts we have to estat’'ish humane and
intelligent treatment of that person convicted of
breaking the law. In this regard, it has been shown

that those who have been convicted of capital offenses

are amcrg the most likely prospects for rehabilitation.

From personal experience I can
recall the day of an execution in the State Prison in
Massachusetts. Its effect upon a prison population
is sickening, demoralizing and utterly destructive to

the morale of prisoners and guards alike.

From 1945 to 1956 I was a resident
of the State of Rhode Island, where the death penmalty
was revoked in 1852, Valid statistics show that this
state is among the three lowest in the pefcentage of
homicides in the United States, which would indicate

that while the causes of capital crimes are complex,
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capital punishment does not appéar to be an effective
deterrent,
My own chufch dehbmination; ‘the

Methodist church, has gone on fecord in the matter
of capital punishment as follows; in a statement
adopted at the General Conferehce, the Church's
highest legislative tribunal in Denifer, Colorado, vMay
6, 1960. Here is an excerpt from that statement: ’

THE SOCIAL CREED OF THE METHODIST

CHURCH DECLARES, '"We stand for the

application of the redemptive principle to

the treatment of offenders against the Law,

to reform of penal and correctional methods

and to criminal court procedure. For this

reason we deplore capital punishment,!" We

urge all Methodists to extend their influence

toward the termination of capital punishment.

May I, therefore, add ﬁy voice to

the many who view capital punishment as outworn, un-
civilized and fruitless way of protecting society, I
would pray that in the attempt to establish a just and
effective penal code, and to establish an increasingly

civilized society, your cmmission will recommend

the elimination of the death penalty in New York State.

<&
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Re spectfully' submitted, signed:

Donald G. Wright.

MR, BARTLETT ’ We convey our thanks to Dr. Wright.
MR. GILMORE: | I will thank you for him.

MR, BARTLETT: Dr. Bruno Schutkeker.

DR. SCHUTKEKER: Good morning, gentlemen. Iam

Bruno G, Schutkeker, M. D., and Psychiatrist’ from
Buffalo, I;m Assistant Clinical Professor of
Psychiatry at the State University of New York at

| Buffalb; Chief of Neuropsychiatry at the Veterans
Administration Hospital at Buffalo; I'm Chairman of
the Committee on Ledures of the Western New York
District Branch of the American Psychiatry Association,

although today I am speaking as an individual,

Iam here today to speak in behalf of
the abolition of the death penalty. I would like to thank

your honorable body for making this time available.

In the last generation, I believe,
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there has been a marked revision of the concepts of
morality and judgment. These changes are part of an
ongoing process of incorporating newer knowledge
obtained from the fields of law,. psychiatry, sociology,
religion, and many othe’rs.’. We have moved ’awa.y from
the death penalty for many kinds of crimes. We have
moved away from torturr’e and incarceration in
dungeons, | We‘hav'e moved toward more humane

forfns of killing, and toward confinement in modern

and more civilized prisons.

Our newer body of knowledge now
dictate’thhat we all become even more civilized and
move the rest‘of’; the way to abolition of the death
penalfy,\ and to confinement of murderers, in
hospifals where they can be given therapy, re-
habilitated and reléased‘whenever this is possibleﬁ

without danger to éociety.

The death penalty has been under
attack for centuries. So much has been said over the

years that there is very little new to bring ta your
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attention., However, I hope I can ¢gyer today a few

points that will be worthy of scrutiny. .

On December 5, 1962, my office
had an interview with Mr. Joseph Carroll, the
Commissioner of Jurors for Erie County. Part of
Section 377 (8) of the New York State Ccdg of
Criminal Procedures states:

"If the crime charged be punishable
with death, the entertaining of such
conscientious opinions as would pre-
clude (the juror) finding the defendant
guilty, in which case he shall neither
be permitted nor compelled to serve
as a juror."

Each prospective juror is required
to fill out a card and return it to Mr, Carroll's

office. Question #19 reads:

'""Do you believe in the death penalty for
crimes punishable by death ?"

Mr. Carroll, of course, could not
give us any valid figures on the ratio of "yes' and
"no'" answers, although he was willing to hazard a
guess that it would turn out to be half and half,

However, in counting through the 42 cards which had




arrived in that morning's mail, he found that 23 had
answered ''yes''; the other 19 answered '"no", or

were undecided, which puts them in the '"no' group,

or hé.d left the question blank. I venture to guess that
many more move o%rer into the '"'no'' group when being

questioned at the time of a selection of a jury.

It would be interesting, I feel, to
find out éxactly W’ha.t’ answer a large number of people
would givé to thié que svtion. In my experience, those
who are opposed to the death penalty always assume

that only a handful of others share their convictions.

I have a suggestion to offer the
Commission. At youryfzy'ekquest, Mr, Carroll would be
willing to k:eep a running tabulation starting on
January 2, 1963, and continuing until the summer, This
would be a very inexpensive way of finding the answer.
About 25, 000 Vcar&zs would pass through his office
during that period. Itis his feeling and mine that
this survey would produce satistically valid figures.

The New York County and Kings County Commissioners
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of Jurors have officers where the routines are
a.utomé,ted, and I can only as sumé thaig they follow the
ééine proceciui‘e as in Erie Count;ir. If you gentlemen
agfee w1th me tha’.t”this coulci provicie some relevant
| dé.ta, these offices could run jury cards fhréugh Vtheir
machines and give a.n answer for their cdunties in a much
shozrter timé. As far as I know, a study of this nature

has never been made.

Contiﬁuing with the fopic of juries,
I would like to comment on something I never knew until
this in£erview I have mentioneci. Upon‘questioning
other people, I have found many who shéred my
ignorancé. The wordiﬁg of thé étatute I havé quoted,
although found in the sectibn on trial juries., is
appérently the basis for the pracﬁce of barring from
Grand Jury duty all of us who are opposed to the aeath
penalty. I think this is shocking. Mapy of us é.re
thoughtful, well-educated; and eminently suited in
every other way to perform this kind of jury duty,

just as we can sit on trial juries for other than
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capital crimes ? But the public and the courts are
deprived of our services. We are deprived of the
privilege of pa:ticipatin:gﬁfuliy in the administration
of justice in our state. Of coﬁrse, I must admit I use
the word "we'' advisedly. Although physicians are
supposed to have to claim their exemption from jury
duty, in practice I have never heazd of one receiving
notice to report. . Certéinly, I havé'never been called.
It would almost seem that our'exemptions are being

claimed for us..

I do not knbw in detail what has been
said before this Commission at its other hearings on
the question of the death penalty. Our press coverage
in Buffalo has been most cur’sory. However, it was
reported in the prese that Judge Samuel Leii:owitz urged
fthe retention of the djea'.th penalty - stating that advocates
of its elimination c&uid pfoduce no figures to override
his opinion that it is d deterrent, My feeling is that the
burden of proof is on those who favor retention of such

a horrifying procedure as coldbooded judicial murder.




Can he prove that the death penalty results in fewer
capital crimes ? I say he cannot provide figures

‘ showing that judicial murder is a deterrent..

From all I have been able to learn on
the subject, jurisdictions which have abolished the
death penalty for the crime of murder, have found

that abolition does not lead to more murders.

I would like to recommend to this
honorable hody, an‘d especially to Judge Liebowitz,
a work entitled "THE DEATH PENALTY" by Thorsten
Sellin, published as a tentative draft in 1959 by the
A:ﬁei‘ican Law Institute. This is certainly one of
the mosf cémprehensive works in this field I have ever
read, The statistical data which have begn gathered

seem to be unimpeachable.

. , = ' I certainly cannot condense this book
here, but I would like to point out that New York does
not show up very well, In the period from 1930 to
1957 there were 3, 096 executions in the United States,

and 309 were performed By New York., As of that
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date, we led Georgia which at one time held the

dubious honor of first place. One of the most

important groups of Mr, Sellin's statistical tables is the -
one comparing crude homicide rates in states where
execution and without, grouped-by using figures from
‘contiguous states with commeon social o;ganization,
composition of population, economic and social

conditions, etc. | The result of this is to reveal that

there is practically no statistical difference.

Using available historical and
modern studies, statistical, legal, and psychiatric,
it becomes apparent that there can be no justification

for the policy of judicial murder,

| Turning from that field to my own,
I would like to state that my psychiatric e;xperience
has taught me thaf the act of murder is a very complex
phenomenon, made up of a number of factors, not
only psychological, but physiological, biochemical,
physical, and sociological., I have long felt (and my

experience has strengthened my conviction) that a
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murder, if not overtly psychotic, is at least temporarily
so, or is so emotionally ill that given certain circum-
stances with trigger off his compulsive and impulsive
act, he will not have the slightest awareness of the
possibility or even the likelihood of punishment, even

the death penalty.

As increasing number of studies in
r%% . .

both Englam? e United States tend to support this
conclusidn, Dr. Bernard Glueck, Jr., a highly
respected authority in this field, has said:

"It is my personal opinion, based on the

examination of men in the death house

at Sing Sing, that no person in our

- society is in a normal state of mind when

he commits murder."

I believe that a stable, normal person
does not commit murder because he has had the
opportunity or good furtune to grow up in an environ-
ment which has made it possible for him to develop
moral values and fairly healthy controls from child-

hood on. Legal sanctions only tend to reinforce this

building of character, and are only secondary in the
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vast majority of people. I see murder as the sum
“total of an endless variety of negative forces extend-
- ing far back into the past of any given individual,
E{rery murderer I have ever examined psychiatriéally has
had in his background the severest kind of psycho-
pathology, such as impulsivity, enormour hostility,
thought disorder s, and poor judgment, which all are
~ products of deprrivation and other negative influences
in his environment, The crime of murder simpiy

| cahnpt be taken completely out of the context of the
individual‘é life experience if it is to be properly

evaluated and understood,

Many investigators have alled attention
ﬁo the truism’that given the proper set of circum-
stances, each one of us is capable of homicide.
HHowever, it has also been pointed ou that the
mechanisms of denial and repression are so
strong within us that we literally turn black into
white. We learn how to sublimate this latéﬁt

"killer instinct' and to convert it into its opposite
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component., We”c:.:.n'then deplore in others conduct

which we ourselveé have contemplated or may even

have been guilty of. Our desire then'is not to punish -
ourselves, but lto punish others who have transgressed

because we see ourselves mirrored in them.

However, 'We can ’be (and we usually are)
‘totally' unawaréV that we are‘ seeing ourselves mirrored
by them, and are punishing the image of ourselves.
The psychiatrist may réfer, to this outwérd demeanor

of rribrality, civilization and obedience to the
chmaﬁdﬁents as"reaction formation, or turning
primitivé, destiuctivé,’ or impulsive drives into
their exact 0pposite. We can more readily punish
o’th,ers for doing what Wke have wanted to do ourselves,
but this insight we cannot accept or achloWIedge. We
must deceive'oursélves and prove to ourselves and
_to society that we bear no resemblance to the
accused, In fact, we display rirghteou’s indignation

over his conduct.
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- when such people, as I have described,
sit on juries, they usually are totally unconscious
of their ’ident‘iﬁcation with an involvement with the
accused and fail to reflect that, "There but for the

grace of God go L."

It will be a long time before most
people in our society understand that not only
criminals but everybrie is at times motivated by
irrational and emotional drives. Our thinking is
colored By hosti'ity, fear, prejudice, dogma, pre-
concepﬁons, assumptions, and opinions which are

. often characterized by distortions of the truth.

In any discussion of capital punish-‘
ment the possibility of innocence of the accused cannot
be ignored. There is abundant evidence indicating thét
this has happened. In fact, it is claimed that Maine
and Rhode Island é.bolished capital puniéhment for

this reacon,

An overwhelming amount of circum-~

stantial evidence and a too speedy trial can stampede
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a jury into a ﬁas'ty conviction. An inexperienced,
poorly prepared, reluctant, or indifferent defense
counsel, who is perhaps serving without compensation,
may’ not adequately defend an innocent man. It has
been charged that suppression of evidence by an
unscrupﬁlous or ambitious district attorney has
sent innoéeht meﬁ tb their deaths. An angry and
aroused community from which a highly prejudiced
jury was selected has also been knowr;’impulsively to
condemn an innocent pefson. Extreme bias or
cruelty 1n judges is é.lso not”unkriown. And finally,
a gbverﬁor seéking ie-eleétion might allfo,w a death
sentence to stand when e'xténuating circumétgnces
‘and even his own conséience tells him td ’commute a

sentence,

How can we allow a community or
persons in the commﬁnity to assume this terrible
~ responsibility in the heat of anger or for other

- negative reasons ?
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As a psychiatrist, I am just as

concerned aboﬁt the whole community as any o&er
member of it. Many people havé the mistaken opinion
that psychiatrist want to 'free the criminals".
Nothing could be further from our minds. I want society
to heli: ifs aberrant members, I want society to have the
V compassion to at leagt try., I Want’s,'ociety to expend its

energy and substance in devising ways and means to

prevent crime, not on orgies of hate and revenge.

I belieye in a constructive attitude
toward crime and rn'urdyeryers. I have devoted my professional
life to the rehabilitation of the mentally ill, to fostéring
in 'rn’y cqmﬁﬁnity the understanding that is ;:1eeded to
prevént and treat mentia.l illness. ‘ When society commits
fnurder , if bi‘utalizes ali of us and degrades the hﬁman
spir‘i’t. I cohsider this kiﬁd of murder to be’m cFe
reprehensible ’than the crime of the accused, since it is

coldly premeditated and committed by the very people who

profess to be rational human beings.




I am unalterably opposed to the death
penalty, but as a resident of this state, I find myself
a party to it. I may not serve on a Grand Jury, but
my taxes help pa$r the stipends of grand juries which
return indictmenté for first degree murder with the
“death as the penalty. My taxes help pay for the
electric current which is used to carry out this penalty,
| My taxes help pay the salary of the executioner. Nobody
knows who must pull the switch. My whole philc;sophy
that life is 3acred is negated by a law that perhapé half
the people do not believe in. And of the other half,
how many would be willing to participate in or ’ev'en

witness the act they are willing to underwrite ?

What I want is to see my tax dollars
spent on doing something for preople, not to peoi)le.
I would like to be as proud of my state in the field
of p’epology as I have always been proud of it in the field
of mental health where it has been the leader in

this country.
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MR. BARTLETT: “izetor, are you suggesting the

institution of a hospital system for our whole penal

structure ?

DR, SCHUTKEKER: Yes, sir.

MR, BARTLETT: Do you intend this Doctor, in a

situation of premeditated murder, obviously for gain ?

DR. SCHUTKEKER;: No, there is such a thing as pre-

meditat’ n. I think I'm talking about the majority of

homicides,

MR, BARTLETT: ~ On your point of assigned counsel

serving without compensation, this is not the case in

New York, as you know,

DR, SCHUTKEKER: Yes.

MR, BARTLETT: The state provides compensation for

defense attorneys in capital cases.

DR. SCHUTKEKER: I think I understand that. Thank you.

MR. BARTLETT: Just one question on the very last
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point tbat ycii made. You suggested eatrlier in your
Presentation an institution for hospital treatment for

an incarceration of prison. Are you suggesting that

for our penal system ?

DR, SCHUTKEKER: Yes, sir. We would have to have

prisons for some time to come, but there would have

to be an ongoing move on the way of punishment and
therapy. It's the building of new institutions or rely-

ing on existing prisons and turning those into hcspitals
and staffihg them for the ps'ychiafrisfs and psychologists
and social,workérs and th‘erapi'sts, and get away from the

warden and the guard system. Thank you,

MR, BARTLETT: : Thank you, Doctor. Reverend
Kendall, |

REV, KENDELL: - I am the Pastor of the North Presby~

terian Church in North Tonawanda, New York, I’am
here as the Chairman of the Committee on Social
Education and Action for thé S’ynodr of New York of
the United Présbyterian Churich in the United States

of America,
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In JUne, 1959, the Syﬁod of New York
of the United Preéﬁyterian Church in the United States
of America recéived and adopted'the following
report from its Committee on Social Education and
Action :

"We recognize the right and the duty

of society to defend itself against criminals;
and we recognize the spirit of Jesus Christ,
revealed in the Scriptures, as regulative
for conduct in all matters. We sense
society's collective involvement in

the forces which often drive people to
crime, and we believe that the Christian's
attitude toward an offerder of the law
should be redemptive in the administration
of Justice.

""We wo uld remind the Synod of the
following considerations :

"1, In the exercise of its responsibility
to safeguard the welfare of society,
the State has recourse to alter-
natives other than punishment by
death, -

''2. Execution terminates the
_possibility for a redemptive
approach to the offender.

""'3. All human judgment is subject to
error, and execution eliminates any
possibility of correcting a miscarriage
of justice. :

"4, Extensive studies by responsible
groups both here and abroad have
failed to yield any evidence that

-
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capital punishment is more
efective than other forms of
punishment as a deterrent ot the
crime of murder.
"We recognmend, therefore, that the Synod
of New Y rk record opposition to capital
pumshment and call upon the Liegislature

to abolish this o rm of punishment in the
State of New York.'

I ’réalize’ that church bodies are often
éonéid;i: ed {o, be | éeﬁi;;;gegta;l ”a};r;;kc}:p_rl‘zjgglifsxtic,in their
'appl;oa.ch tb’ prgioleﬁs of ’crirVr’l'e‘r, and leéal justice. 1
would 1ike to Va’.s"s’ure you thth this repbrt was prepared
after careful study by people who do under stand that

- the State has a nght and a duty to protec‘:t“ﬁ:s .c1t“1'zens
aga,inst;c;rimmal'o‘ffenders. 1 would a.lso 11ké t;: | show
how the conclgsiofgé é"nd? ééorn'fnendatioﬁ.s’ of the W

Synod are supported by facts.

‘,Bégimﬁﬁg in 1948 Britain's Royal
Commission on C’apital Puni shxhent engagyed ina
five- year study of the use and effectiveness of the
death penalty. Ev1dence was gathered ffom many
countries, including our own. Among the witnesses

heard by the Commission, there were hundreds who




arguéd that capital punishment is uniquely effective
as a deterrent. Many insisted that this conviction
was based on personal experience and observation..
However, not a single witness even attempted to

use statisticy:él evidence to show how the murder rate
in a particular piace would appear to have been
affected by the abolition or introduction of capital

punishment.

, Aftei' assembling all the available
facts concerning the experienc’e,of a;réas that have |
abolisﬁed, as well as those that retain. the death
penalty, the Royal Commission announced this
conclusion: |

"There is no clear evidence in any
of the figures we have examined that the
abolition of capital punishment has -
led to an increase in the homicide
rate or that its re-introduction has
led to a fall ... Whether the death
penalty is used or not, and whether
executions are frequent or not, both
death penalty states and abolition
states show rates which suggest that
these rates are conditioned by other
factors than the death penalty.' '




The conclusions of the Royal
Commission are fully' supportied by the most recent

facts that are available concerning the homicide rate

in various parts of the United States.

During 1961 executions were carried
out in 18 states. In 12 of those states the murder rate
was above the national average; in 5, the rate was

more than twice the national average.

The death penalty has been abolished
in Maine; Rhode Island, Michigan, 'v'-fisconsin,
Minnesota, North Dakota, Alaska and Hawaii, In
all of the abolition states except Alaska the murder
rate ’is below,V and in most cases very substantially below/

the national average.

-In the nation, as a whole, the murder
;'i'ate for 1961 was down 6% from 1960, while the
number of executions declined to a recorkd low of 42.
In examining the records of individual states it is
impossible to discern any correlation between the use

" of the death penalty and changes in the murder rate.




Among 18 states where executions were carried out
in 1961, 12 showed a decrease in the murder rate.

Among the 32 states where there were no executions

in 1961, 18 reported a drop in the murder rate.

These facts are a sampling of the
kind of évidencé’ that led us to the c’onclusion that
the death pghalty is ﬁo more effective than other
fbrms of punishment aé”a’-deterrent to the crime

of murder.

The Synod of New York has called
upary; the Legislature to abolish capital punishment,
But w’hat: we 'a’re’ ;L'eally asking for’ is recognition of
the fact that the &e’é.th penalty haé Vaylready been
abolishedy as a signiﬁc’ant factor in the administration

of legal justice.

In the United States during 1961,
a criminal homiciyde was committed almost nine
thousand times, During that same year there were

42 executions. In the State of New Ybrk'there were

3ix hundred cases of criminal homicide and two




executions. There is no place in the United States
where the death penalty is the ordinary punishment
for murder, It is a special penalty that is imposed

only in rare and isolated cases.

One of these days we wiill come to
the end of a year when there will have been 10, 000
murders and’ 10 executions in the United States. If
: present'tr’ends continue, it is entirely possible that
some of us will live through a year when a nétion of
two hundred million people will have singled out one
man to die at the hands of the state. Then’ it will be
plain, as it ought to be now, that in our continued
use of the death penalty, we are guilty of the most

~arrogant kind of presumption.

‘When we are dealing with hundreds of
men who have wilfully committed the same outward
act, ‘and take it upon ourselves to designate the one

cffender who deserves to die, we have forgotten that

we are men and not gods.
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The death penalty has got to go because
when men profess to live under God, they must be
| willing to renounce the use of a penalty that réquires
them to make the kind Qf judgment that can only be

made by God himself.

MR, DENZER: : - You are aware also that certain states

have abolished capital punishment and then restored it,

the latest, I believe, was Delaware.

REV. KEND.ELL: Yes, sir.

MR, DENZER: o They restored capital punishment
when its murder rate declined the previous. Do you
attach any significyance' to the fact they did restore

capital punishment there ?

REV, KENDELL: Yes, there are a number of states ,

of course, rthyat had abolished capital punishment and
then restored it, Usually that occurs at a time of a
particular abhorrant crime, and I would say that it
represents the résponée of a pﬁbiic which is under what

I consider being some misapprehension, making
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judgments based on wrong information, really, but

this certainly is their emotional response. Thank

You'
MR, BARTLETT: ‘Thank you very much, sir, Dr. Halpern,

DR, HALPERN: Dr. Abraham Halpern, I'm a physician.
I'm alsd a. Commissioner of Mental Health for Onondaga

County.

Gregory Zilboorg, the renouned medical

historian and forensic psychiatrist, has written that there
~is a great deal of psychological tension and emotional

power behind the traditién belief in the efficacy
of penological deteri'ants, and, th;refore, more than

mere argumentatidn is’requii'e’d to sétﬂe the question.
'And, indeed, as 5ne studiés the data present for

and against capii;al punishment, oné is left without

really convincing evidence ifor ei:ﬁhef position.

For example, those in favor of capital punishment

point out that after ’t}’xe death penalty was re-introduced

in Sweden in 1902, the homicide rate dropped 10% in
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next twenty-year period. The abolitionists argue,
however, that when Sweden abolished capital punish-
ment in 1922, its homicide rate dropped. Those
opposing’ capital puﬁishment also speak of the year,
19438, ;Nhen England suspended the death penalty for
seven months. It was found that murders averaged
about eleven a ménth during that period. While in
December, after capital punishment had been re-
sumed, the m’;.inber of mﬁrciers leaped to twenty-five,
Thosé presen’cing fhe case for capital punishment

are quic’k to point out, however, that England with
capital punishment, has cut her murdér rate below
that of other countries where it has been abolished or not

- rigidly enforced.

MR. BARTLETT: There may be other reasons, isn't
that so ?
DR.HaLPERY : Yes, sir, and I'm leading up to that

point that this implies.

In our own country we find that the

states having no capital punishment boast lower

<
PR
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homicidé rates than comparable states retaining
the deél’;h penalty. Wisconsin, which abolished
capitél punishment in 18&4, consistently shows.
one of the lowest homicide rates in the nation,
Michigan, which ended executions in 1847, has a
far higher rate, but one still lower than that of the
comparable adjacent state of Illinois. Minnesota
wiped out the cieath penalty in 1911 and has remained
among the nation's best behaved as you know, and
North Dakota, which voided capital punishment in
1915, rates far better than its nearly identical

neighbors, South Dakota and Nebraska.,

On the other hand, the death penalty
advocates point out that the abolition of capital
punishment has in some cases been followed by an
increase in murder. For example, the rate of 6.5
homicides per 160, 000 population in the state of
Washington in 1913 increased to 10 per 100,000 in
1V914 after capital punishment was done away with.

- Vermont with four or five murders a year under

capital punishment jumped to twenty murders in 1912
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after it had for all practical purposes been abolished.
They also argue that when the death sentence is re-
stored, a drop in the homicide rate follows, and

they cite as an example Seattle's homicide rate which
fell from 12,9 per 100, 000 without capital punishment
‘to 5 per 100,000 just after its restoration. And so,
the battle rvages, and the only definite conclusion

that one can come tb when looking at the statistical
picture is that the many variables involved’ma,ke the
study of capital punishment as a deterrent a most

difficult matter indeed,

When we examine the question of
whether capital punishment can entice an individual to
commit murdery a more définite picture emerges.
There is evidence that the existence of the death
penalty has been directly cénnected with murders
committed by a number of disordered individuals.
During the past decade we have often been treated to
the fantastic spectacle of the innocent voiuntarily

confessing to murder, putting their own lives in
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jeopardy for a ﬁiorﬁent in the spotlight. The Black
Dahlia murders in Califorﬁia, to cite a well-know
example, produced a swarming 1egiqn eager to
confess to hideous crimes with which they coulci

have had no possible connection,

My own interest in this question was
sparked by the observation of some pathological behavior
during my four years of experience at a state hospital,
On several occasions I had to deal with patients who
repeatédly sought punishment. I would like to cite
one pertinent case. A fifty-year-old female patient ,
who had been an accomplished musician some twenty
years earlier, constantly demanded to be placed in
seélusion; and when asked why, insisted that she
‘needed to be punished. At first she woulci deliberately
remove all her clothes in the day-room, and this was
sufficient : - result in her goal being achieved., Later,
as seclusion became less popular as a method of
dealing with disturbed patients, and she found that
this behavior did not succeed (in‘getting her‘placed

in seclusion), she would strike atiendants or nurses
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or doctors in order to coerce these people to punish
“her. I felt that if this latter behavior were to become
ineffective, she would likelycommit more and more

serious offenses in her search for punishment.

MR, BARTLETT: Do you have a psychiatric spscialty

now, Doctor ?

DR. HALPERN: It is the sub-specialty of medicine

called psychiatry.

I would like to cite another case to
illustrate the inter-relationship between actual criminal
acts and thé desire for punishment in some disordered
individuals. ,‘ This case is described in the American
Journal of Psychiatry, October, 1961, in an article
ent’itled, "Psychiatry and Law: Use and Abuse of
Psychiatzy in a Niurder Case'", by Frederick Wiseman,
Liecturer in La.wﬁ, Bostoﬁ University Law School,

Boston, Massachusetts.

On April 20, 1927 at 1:15 P, M.,
 Jim Cooper, a twenty-three year old airplane

mechanic, from bebury, Massachusetts, walked
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into the hallway ok [7 “cui apartment house in Brookline.
Hiys former fiancee, Connie Gi’lman., lived in tlme,
second floor apartment with her parents. Cooiaer :
stopped in the hall and released the safety latch of the
Belgium automatic .38 in Vh1s pocket, climbed the
stairs and rang the Gilman's bell, He took the gun

out as Connie opened ,the door.. She saw him waiting
’in the hallway with the gun in his right hand, Their
eyes met, Cooper said to himself, "Jim, shoot,
shoot.'" He couldn't pull the trigger. Connie slammed
the door. Coeper shut his eyes and shet and shot,

hine tirries}./ Connie d‘i’edy instantly, He ran out of

the house, anycyly e,fter telling a policeman four times
that he had eommitted mllrcler, he finally convineed
the officer to ’t’e.ke him’ to the Brookline 'police ,s'ta.tilcyp‘n.
Later, when aslf;ed by a detective whether he fired with-
intent to kill, Cooper ’e'aid, "I’firedl to blow her head
off. How many times do you want me to tell you?"

At another time he said, l’After it happened, I didn't

even seem to realize what it was -~ it didn't seem
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real. I never saw her actually get shot, I never
saw the bullet enter her bociy; I said, 'This didn't
really happen.' But I know it did, I thought, Jim,
you must have killed her. I didn't know, But I
thought I must have. It just seemed to me that all
my life I was bound td end up in the chair, If that

was the way it was, that was the Way it would be, "

MR. BARTLETT: ‘ This was under the McNaughton rule ?
DR. HALPERN: Yes.
MR, BARTLETT: The defense doctors did not believe

Tom to be psychotic in their terms or insane by the

McNaughton Rules ? |

DR. HALPERN:. Ther didn't believe him to be psychotic

in their terms.

MR. BARTLETT: I thought I might solve your terms.

MR, DENZER: ~ Isn't his mo re of an argument to

revise the McNaughtori rule ?

DR, HALPERN: If you want to take out an argument

to change the McNaughton rule, nothing would make
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mehappier, but I'm talkihg about capital punishment
at this point,

The psychiatrists for the prosecution
found the defendant to be perfectly sane at the time
of the crime, and they agreed that he had no mental
illness. They testified that in their opinion, the
defendant knew the difference between right and
wrong. The defense psychiatrists concurred in
’this, but also were convinced that he had been
suffering from a pér sonality disorder. They felt ‘
his behavior éhowed that he had’ had a low tolerance
to frustration and an inability to d’eVn'34r immediate
gratification of his needs. This behavior had at times
been anti-social in na.tur‘e, and th’é patient had felt
little cox"zsycious remorse or guilt about his actions,
especially the recenf murdé; of his girlfriehd. How-
ever, thei'e Was’ evidence that since age nine, he ﬂad been
subject toa pathologic"g.‘l’ ~drive to be punished for
the accidental déath of ,’his father for which he had
 unconsciously and sometimes éonsciously felt

responsible, If the defendant had been Brought to a
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psychiatrist at any time since age twelve, the
defense psychiatrist stated, it would have been
evident that he definitely was in need of psychiatrie
help, The defendant's history provided some under-
standing of the emotional problems that led to the
murder, Cooper's father died when the boy was
nine. Mr. Cooper slipped on the ice chasing his
son, insisting that he wear a warm cap on his way
to Hebrew school. Cooper felt he had killed his
father. Afterwards, there were many self defeating
and destructive acts connected in one way or another
with these feelings. As a twelve—jrear old, he
swallowed ibdine rather than go to Hebrew school,
At fifteen he was badly bruised when he insisted on
fighting five boys who attacked him swinging garrison
belt buckles, Aléo, at fifteen, A BB pellet pierced
his right eye when he and another boy were playing
with a gan In the Air Force a buddy saw him with
a pistol pointed at his head, and talked him out of a
suicide attempt. In Boston, bn leave from the Air

Force, he fought with another of Connie's suitors
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and spent two weeks in a hosipital with a broken
nose: As é,n Air Force mecha;nic; Cooiper felt
guilty about the death of two pilots despite the fact
that an Air Force investigation determined that their
death was due to pilot error rather than mechanical

defect.

Although they did not believe that
Cooper was psychotic, both defense psychiatrists
were convinced that Cooper was badly in need of
psychiatric treatment, and thé.t the murder was a
violent expression of his illness. The defense counsel
had to proceed with the trial knowing his client to
be a very sick young man but aware that under the
existing legal standards Cooper's behavior, the
murder, of course, aside, was probably not
sufficiently bizarre to qualify him for a McNaughton

acquittal,

When the Judge concluded his charge,
Cooper made a statement to the Court and Jury saying,

"It is my opinion that any decision other than guilty
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of murder in the First Degree, with no recommendation

for leniency, is a miscarriage of justice."

Thé Jury found Cooper guilty of
murder in the first degree, and did not recommend
leniency. The Judge\was obliged to sentence him
to be elefctrocuted.’ After listening to the sentence,
Cooper said, “'Thank you, " This is not an unusual
expression on the part of a defendant after the death
sentence is pronounced. VI hope you haven't heard

this story ?

MR, BARTLETT: I doubt if we have.

MR. DENZER: ~ Doctor, may I interrupt you for just

a minute ? Of course, you are prepared to present
cases as supporting a possible theory; at least that
capital punishment is an incentive rather than a

deterrent to homicides ?

DR. HALPERN: Exactly.

MR. BARTLETT: And you mention the incident that
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at tk j time of sentence thé defendant said, ''thank
you', and so forth. Do you xégafd that as a very
unusual instance, or is it a very common one ?

DR. HALPERN:; No, sir, this is a very unusual case.

You see, we are executing so few people these days
that every case looms up in importance because of

this.

MR. DENZER: It occurs to me for every defendant

who gives the thank you to the judge, there are
érobably hundreds who fight like tigers to avoid the
death penalty, that is, in New York. -here your felony
murderer, where the jury has a right to recommend
Vlife imprisonment, most of them fight very hard for
that fecommendation. ‘Wouldn't that be an argument

on the other side ?

DR. HA' ERN; ~ No, just as in the case of when error
is committed, these are very very few indeed, In the
same sense that this type of case is cited for you as an
example why capital punishment should be abolished,

so, I would cite, perhaps, more direct instances than
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those who are hanged out of error, and this is the

main purpose of my presentation.

After the c’onviction Vwas‘affirmed
by the Massachusetts Supreme Court, the defense
counsel, family and public petitioned the Governor
to commute Cooper's sentence. Cooper, aware of the
appeals'on his behalf, wrote the Governor, '""Now, I
do not ask for death in the form of punishment, but
as mercy. Mere mercy in the guise of relief from
a life which is no longer honorable or desirable. My
wish is that you can put aside your moral regrets
and do your duty, even as I have done mine." In
another letter to the Governor he wrote, ''If I could
but feel that I honestly regretted my actions, I would
welcome the prospect of imprisonment énd rehabilitation,
However, while I do not lack the qualities of pity or
compassion, I do not feel one iota of remorse for
the crime which I have committed. It is not the
enormity of the crime itself, but the ease with which
I justify it to myself that precl;ldes the possibility of

my ever returning to society again. Under these
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conditions, execution is the only logical conclusion.

At the Governor's request the
commissioner of mental health started a study of the
case to determine if Cooper was too sick to be
executed, Five psychiatrists and one psychologist
were involved in this post-trial study of Cooper.
Cooper was seen often by one or another of this
group in the following six months. After receipt of
the final report, the commissioner of mental health
and the commissioner of correction both recommended
commutation of sentence to life imprisonment, When
Cooper was told the Governor was about to approve
their re commendation, he hanged himself with his

sweater in his prison cell,

An even more striking example of
the search for the death penalty is found in Henry
Maudsley's "Responsibility in Mental Disease, "
published in 1874, He discusses the case of Burton,
who was "'tried at the Ma’adsto'ne’ Lent Assizes in

1863, for murder. It was very simple and very




shocking. The prisons. was a youth of eighteen
years of age. His mother had been twice in a

lunatic asylum, having been despondent, and having
attempted suicide. His brother was of weak intellect,
silly and peculiar. He himself was of low mental
organization, and the person to whom he was
apprenticed and others gave evidence that he was
alWays very strange, and not like other boy's. He
had a very vacant look, and, when told to do anything,
would often run about looking up to the sky as if he
Were' a maniac; so, that the indentures were cancelled.
The prisjner said he had felt 'an impulse to kill
someone'; that he sharpened his knife for the purpose
and ﬁent out to find someone whom he might kill;

~ that he followed é boy, who was the first person he

’ saw, to a cohvehient place; that he knocked him down,
stuck‘him in the neck and throat, knelt upon his

~ belly, "grasped him by the neck, and squeezed until
the blood came from his nose andi'mouth, and then
trampled upon his face and neck until he was dead.

He then washed his hands, and went quietly to a job
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which he had obtained. He knew the boy whom he had
murdered, and had no ill feeling against him, 'only
I had made up my mind to murder somebody'; he

did it because he wished to be hanged. His counsel
argued that this vehement desire to be hanged was
the strongest proof of insanity; the counsel for the
prosecution, on the other hand, urged that the fact
of his having done miu;der in drder to be hanged,
showed clearly that he knew quite well the con-
sequences of his’act, ’and was, fherefore, criminally
respbﬁsible. He was found guilty; and Mr, Justice
Vi'igﬁtmen, in passing sentence, informed him that
he had been 'found guilty of a more barbarous and
inhuman {ﬁurder than any which had come under my
cognizance during a judicial experience -of upwards
of twenty years. It is stated', the Judge went on to
say, 'that you labored under a morbid desire to die
by the hands of justice, anél that for this purpose

you committed the murder. This morbid desire to
part with your own life can hardly be called a

delusion; and, indeed, the conciousness on your part
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that you could effect your purpose by designedly

depriving ahother of life, shows that you are

perfectly able fo understand the nature and con- “
: sequencés of the act which you were committing,

and that you knew it was a crime for which by law
- the penalty was capital punishment. This man, in

truth, a further, and I may say a deeper aggravation

of the cfime.,.‘ - When sentence of death had been
 passed, the prisoner, who during the trial had been

Vtyhe lea’st concerned person in court, said with é,

smilé, "Thé.nk you, my Lord; ' and went down from

_the Vd’ock,“,followed By an,’ au;dible murmur, and

Valymyo‘st a’ cry ’of ’hycy;r‘rc‘»ry froiﬁ a densely crowded audience.

He was, in due c;mrse eXecﬁted; the terrible

example"having be‘en; thnght necéssary in order to

deter others fréfn murder out of a morbid desire

0 ' to indulge in the gratification of being hanged, "

Maudsley then remarks, "If the
example of Burton's execution was to have a
detterent efféct, this effect ought to have been

specially exerted upon those who were in a similar




state of mind and troubled with similar morbid

‘ desires; é.nd, Sret, it is plain on such persons it
would have had a directly opposite effect, it would
have stimulated them to do murder, by strenghten-
ing the insane motive which instigated it.. the

desire to be hanged, "

These two briefly summarized
cases are examples of how the death penalty can
provoke disturbed individuals who seek maximum

punishment, to commit murder.

Thus, I conclude that while
capital punishment may or may not effectively
meet the penolbgical aim of deterrence, it never-
theless does seem tq induce the p’erpetra.tion of
murder in certain disordered individuals who for
complicated psychological reasons seek death,

and for whom suicide is not sufficiently punitive.

And one of the reasons why I think
this is not as rare as you implied, sir, is thatl
found there is one study which those so legally light on

this subject, although I'm not prone to use statistic s,
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and so forth of research studies of this whole

‘ , business.

There is a study done by a Dr,
Willia.m F. Graves in Czlifornia, when he studied
homicides and’ executions in three California
coun‘ciésw over a ten?year period, and he found that
the nﬁmber'of the murders Waé high toa
statistically significant degree for every day on
which’Van exécution took place, and this makes you
wonder, but what the aci: of the execution does
_ps;rc,hoylog’ically for people who might have a desire

to end up the same 'Way.f

MR, BARTLETT: - Doctor, in your experiences,

how preva:cat is the death wish generally among

' peo"ple; with ps‘ychiatric disorders ?

‘

DR. HALPERN: Iy exgggég,gg_g it is pretty
prevalent. It certainly is al ve?cy prominent symptom
in people who’have suicidal’tendencies and are |
severely depressed, and it's also pi‘evalent to a

noticeable degree as to the case I cited, as to people
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who do things who know they will get punished, and
I think you will find this in many many minor type

of offenses.

Thank you.

MR, BARTLETT: Thank you, Doctor, Mr., Wallace
QG. Reid._;
MR. REID: My name is Wallace G. Reid, I am

the president of the Western New York Committee
to Abolish Capital Punishment. This is a division

of the New York Committee,

Capital Punishment---Social

Schizophrenia.

Nations and states are ruled by
small groups of men who have seized or inherited
power, or are elected by a popular vote. The
policies of these small ééirerning bodieé are temp‘e‘”z"he‘cﬁl
by the concern and courage of the peélh)"l; governed.

In some domains, the people are apathetic, and
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thus, the rulers are free to govern as they please.
‘ When such apathy exists, the conditions are ripe
| for the emergence of a psychopathic group of
leaders, whose moral sterility leads to large scale
déstructiveness. Human dignity is lost and assembly

line murder occurs daily.

| Other nations and states, usually
the more democratic ohes have developed a high
level of culture. In thes’e, amazing progress in
the arts, sciences and statecré.ft has been achieved.
I believe that New York State can be inéluded among
these. Governor Rockefeller's cultural program,
the expanding State University system, and the
hearings now beiﬁg held by the legislative commission
are offered as recent evidence. In New York State
' I witness reverence for life most everywhere I go.
Myriads of New Yo’rk/State's inhabita;ﬁf;; ;ré. seeking
beauty, truth, goodness, fellowship, religion, a
creative way of life---and the’y,are seeking these in
their own unique manner, I like New York and would

abhor living in some of the other states in our country.
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Unfortunately, there are a few
monstrous, gloomy aspects to life in this state.
One of these is the absurd practice of capital
punishment, Howis it possible that we, the people
of New York, who profess justice tempered with
love, are able to make an absolute decision that
another person is no longer fit to live and now may

be murdered with premeditt tion and cruel ritual ?

How can a state that has reached such
a high level of cultural maturity suddenly brutalize

itself and regress to the law of the jungle ?

If schizophrenia is characterized
by a great eruption of primitive func’:tions,, are-
gressive preponde»z;’ax’lce’ of irrational and magical
behavior, by impulsive, destructive acts, by
negat’iveness’an_d loss of affection, and by dis- "~
integration of the personality, then aren't the deaj:h
house; the execﬁtioner, the electrocution of a human
being with audience participation all part of a social

schizophrenia ?
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Society' is well protected when a
convicted mul:derer is put in prison. Behind bars
he is no longer an immediate threaf to anyone. I
think we should heal one of the remaining social
aberrations existing in our state by abolishing the

death penalty,

MR. BARTLETT: Isas a fraid you were going to

leave that out about society being protected ?

MR. REID: No, thank you for this opportunity to

speak before your committee,

MR, BARTLETT: Thank you,. Mr, Reid, Mr, West.

MR, WEST: My name is H, Philip West, Jr., and

I. come from Hamilton College, Clinton,” New York,

where I am a senior.,

I speak to you this morning as a
college student, too young to vote in last month's

election. I have not seen as much of the world as

~ most of you have, I shall not argue about the

-

effectiveness of capital punishment as a deterrent, but
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rather, about the responsibility of a society to

its members. I shall remind you of things you

all know. I speak oniy ih the hope that when my
sons are born they will find a better world than you

and I have seen,

Whenever we think of society and
crime, we discover society's’ two-fdld responsibility.
Society is first responsible to itself. It hopes to
deter potential criminals by example, it needs to
get criminals off the streets to prevent them from
repeating their crimes, and it wants to’punish.
Society's second and often” ignored résponsibility
is to the accused man, If he 1s guilty, society has
produced him, shares his guilt, and should attempt
to rehabilitate him. If he is innocent, he should be

released and allowed to live a nofmal life.

Capital punishment may take care
of society's responsbility to itself, for whether or
not it has value as a deterrent; it does indeed keep

criminals off the streets, and it does satisfy our
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desire for puﬁishment. But capital punishment
cannot fulfill sociéty‘s responsibility to the
iﬁdividuai; for iﬁ kiiling a criminal, society acts

as if his crime has annulled its responsibility; it
acts like a mother who kills her rebellious son on
the grounds thaf his rebellion has made him no
longer her son. Capital punishment makes a
mockery of society's responsibility to the individual
whether he is innocent or not. In using capital
punishment , society takes what it can neither

give nor restore: human life, So, this is why I

want you to think with me for a few minutes.

To blame someone for a crime is to
‘éssert»that he acted freely, We usually act as if
‘men were free; we praise men for gre;t
accomplishmeﬁts, and our presence here testifies
to our belief in human freedom. Capital punishment
pre-supposes that a man acts freely in committing
a crime, for ‘as Vwe know, prqving that a mﬁrder
suspect was physically foj:ced to kill or was

 temporarily insane usually protects him from the
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death penalty. However, I think we oversimplify
the question by saying man is free and letting it go
at that. Some men have less freedom than others.
Ve see a boy growing up in the slums with an
alcoholic mother, no father, and thirteen brothers
and sisters; the only law he knows is: do it to
others before they do it to you, We must wonder if
he is quite free to bécome President, If we think
his chances are slim, and if we blame his inferior
schools and the moralkvacuum in which he is living.
We admit that men are influenced and conditioned
by their environmenté. This is not to reduce men
to the cohdition of the proverbial grain of sand

| oo by
among millions swept/along/the wind, but it makes
us admit that some men are not‘a§ free as others.
In edqca.ting men, we hope to release them from
conditioned prejudice and Vig'nora'xic’:e, so that they
méy see the world objectively and deal more freely
with it. Although all of us are lifnited by the circum-
stances of our lives, SOme'peolale we see are freer

than others, if only because they understand the
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“orld and know the limits of their freedom. The
better men understand the world, the freer they

are; the less men understand the forces moving

around them, the more these forces bind them.

People have always been controlled
by social forces they did not understand. The rapid changes
which took place in English society immediately
after the industrial revolutiean must have worried
men., Families were displaced when their small
farms were absorbed by the rapidly expanding
mechanized farms; these families moved to the
cities”without understanding the vast economic
forcés of the industrial re{rolﬁtiori. Bui;, since there
were not enough jobs for all, many had to steal the
bread they ate. The crime rate was high, and
thieves were hanged, evén if they Wefe ohly children.
Did thé threat of gapital pﬁnishment deter thieves ?
: Idon't know. But it doesn't really matter, because
ifx the long run, deterrenqe is not the most important
question; human life is; Even if England fulfilled

its responsibility to itself by deterring thieves, by
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prevénting them from stealing again, and by
punishing them, it certainly made a travesty of

its responsibility to its ravenously hungry people.

But before we judge the English,
iet us recognize our own responsibility and remember
that fhe future will judge us even as we judge the
past, Our mid’—centu’ry society is diverse and 'be-
wildering, especially for those to whom it seems
a vast network of hostile powers dragging them
alon’g. Sociefy is changing rapidly and must be
te'r’ri’bly confusing fof those who do not really know
what is going on or wha.t these changéé mean for
thefn. The first humanly controlled nuclear re-
action took place when I was learning to walk, and
since then the atomic revolution has profoundly
influenced the whole World; the cold war, with its
cbhstant threat of nuclear devastation, has made
my generation amﬁiéus to gathér ’its roseBuds while it
may, because tomorrbw'may never come; our high

speed, high cost space program is converting the

science fiction I read as a boy into the history my
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sons will read. On a ﬁiifferent level, many peopie
‘ are up s’et by unemployment, rising taxes, and by’
a lack of moral principles to live by. Sorne ﬂ
people have been disillusioned so often that they
find it hard to believe in anything; some have ﬁever
been taught to understand the world or to cope with
life; they feel as purposeless as rats performing

endlessly at a carnival sideshow; they resent the

routine of the world and the senselessness of life.

Psychiatric casebooks and court
records tell how these misfits may panic and slash
wildly at the world or at anyone within reach, or
how they may seek grotesque inhuman revenge on

the world, which they think treat. *hem like rats.

They feel unknown and alone; they commit’despic-
. able crimes, Which make them known to the world
through bloody, headlines, and which join them to
' the company of the infamous. Such rebels against
the world, at least in my generation, are those who
understand it least, or who have never learned to

adjust to society; they have received little or no
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meaningful education, and they live in a moral
‘ vaéuﬁrn. Understan& me, I am n¢t trying to absolve
them of their guilt; I am merely suggesting that
the}; é,re profoundly disturbed by our society. Of
course; such people come from all social classes,
although as My isaacs pointed out to you last
week, those from the lower classes and minority
groups are more likely to die for their crimes

than are wealthier counterparts,

MR. BARTLETT: You are not sharing his argument

that the death penalty actually discriminates as

against those groups ?

MR, WEST:  I'm not sharing his argument, I'm
saying these people are the ones who don't have the
money or don't have the lawyers, and these people are

. the ones that die.

MR, DENZER: Aren't the reasons probably why they die

they are the ones that commit homicides ?

MR. WEST: There are a very low percentage number

of cases where you get a bubstantial business man or
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where you get a higher man of a financial life who

commit homicides, you get them from the lower

echelons, These are the people who haven't been -
educated and weren't given the education that they

haven't got.

MR, DENZER: I thought you were making an
- argument over bias ?

MR, WEST: . I'm not saying anything about bias.

MR. BARTLETT: This is the group that produces the

homicides, and this is the group you find in executions?

MR, WEST: And this is the group that hasn't
received the higher education. This is my point,
>

The people who ,corh"mit;these crimes do not under-

stand the world, We'll say they are abnormal.

People of all types are frustrated
and bound by ignorance; these misfits may kidnap
or kill for no vapparent reason; they are rebels
against the world., Regardless of their class, they

seem more like vicious animals than like men.
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- Whom then are we to {ﬂar‘ne for a
murder ? The killer ? Yes, insofar as he was a
free man when he killed. The victim ? Probé.biy,
in many cases, The killder's family ? Friends ?
Employers; teachers; Clergymen ? Perhaps, for
they have all influenced him. Perhaps the whole
society must share his blame, for it, indeed, pro-
duced him. If we blame England of the industrial
revolution for not seeking out the cause of theft
and feeding its children instead of hanging them,
we n'aust blame our society of atomic revolution,
of cold war, and of moral ’emptiness for the
crimes taking place Withi'n it. Society is responsible
for the men it produces,’ énd it hgs producéd vicious
social misfits and beast-like men. It shéuld muzzle
them and attempt to care for them, just as it cares

for the mentally ill,

Society takes upon itself a great
responsibility when it uses capital punishment, for
death makes fallible judgments irrevocable, Capital

punishment takes what society can neither give nor
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restore; human life, Communist leaders who
reject our argbments based on the unique value
of each human life, may purge and execute whole
gfoups of deviationists and still remain conSiétent
with their basic principles, but we aré co'mrnitted o de’fenci the
rights of each individual at all cost., If we really
value life, we must recognize that if a man rebels
against sorhething he dqes not understan;i, his act
does not destroy his right to life 6: make h1m in-
eligible for the moral educati:on'he should have
been given long before. To execute the angry
rebel only adds evil to evil. Justice may convict
him, but mercy’rééoghizes him as a maladjusted
anti-zocial beast, who should be rehabilitated, hot

killed,

: i Even’if you disagree Wif;h all I have
said, even if you think the onlyV way to fight fire is
with fire, not water, td fight evil with evil, not good,
you must agree’tha’.t‘maxiy innocent men have been
stentenced to death by mistaken justice, Nothing can

restore their rights to life, liberty and the pursuit




-109-

of happiness. You m:ay repty that such practical
mistakes are inevitable in human justice. But

since when have we coﬁéider ed killing an innocent -
man a practicai thing ? How many souhd verdicts

can restore the life of an innocent man ? How many
innocent men have been the victims of capital

punishment ? ’I£ we deal with fallible justice, let

us not’aspire to jﬁdge as God does, and let us

never destroy hﬁrhan iife, -for we can never restore

it.

.~ Thus, we have seen that although
capital punishrhént may fulfill society's resp’onsibility
o itself, it cannot in any way fulfill its responsibility
to the man accused of a crime. The strength of any
defense of capital punishment rests 0;1 the basic
assumption thé.t a man be ’free when he commits a
crime, But his freedom depends on his understand-
ing the conditions in which he muét act, and
capital criminals have som;ahow missed the
education which would enable them to understand

the world they live in and how they ought to act in it.
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Trapped by what appear to them hostile forces,

they often react by impulse, more like animals

then men, cértainly not from free choice.

So’ciety’ has failed to free these rebels by teaching
them fheir limits. It has produced them and cannot
absolv'e itself of parental i‘esponsibility by killing

- them any moi'e than a mother can absolve herself
of motherhood by killing a rebellious son, Society
must share the responSibility for crimes committed
by men influénced and éonditioned by it; it must
attempf to rehabilitate thé vicious misfits within
’it.'" IfV it wishes to fulfill its responsibili;:ies to
‘itself, it may: let it’deter future criminals by
improving educ’ation 'and’ ehé’ouraging’ religious and
other moral groups to fill its moral vacuum; let it
prevent criminals from repeatiﬁg their crimes by
imprisoning them until it is confident that they may
be safely released; let it punish men not with
vengeancme’,. but with mercy. Fire can be used to
fight fire, but water is less destructive; evil can fight

evil, but good can overcome it. I would be the

el
L3
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last to suggest that society neglect its respons-
i"oﬂiiy to itself, but I cannot believe that capital
punishment makes anything but travesty of our
principles of the uniqu:‘e’veilu'e of human life for
after executing a guilty man, we cannot fx;ee him
from the influences which drove him to his crime;
nor can we restore the life of an innocent man by
engraving the word "innocent' on his tombstone.
To the degree that killers, kidnappers, or traitors
are ffree, they must be bound for society's sake;
to the degree that they are bound by society's
inﬂuences, they should be freed for humanity's
sake. Society"é responsibilities to its‘elf and to the
individuals within it are compatible, Society need
: - if :
not neglect its duty to itselffit is abolishes capital
punishment, but it canvot fulfill its iésponsibility

to individuals if it retains this vestige of brutality.

I thank you for y::ilr, attention. I_.
have spoken in the hope that my sons will know a

better world than you and I have known; I hope their

world will not be one in which one man is killed for
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the guilty shared by many; I hope they will read
with pride how we emancipated men froﬁ self~
enélavement by teaching them thei:f limitations,
and how we released justice from tile bonds of
brutality by abolishing capital punishment. Thank

you.

MR. DENZER: : You haven't mentioned the issue as to

whether the death penalty is a deterrent ?

MR, WEST: . I purposely avoided this.,
MR. DENZER: Do you believe it is ?
MR. WEST: - I read the statistics and I think you

can make statistics prove things either way. I
read a case where in Britian they stopped capital

punishment for eighteen months,

MR, BARTLETT: And if you were firmly convinced

that it was, would your position be the same T

MR, WEST: If I were convinced that it was a

tremendously great deterrent, I might be convinced

to change my mind, but I cannot say in any way how
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great the deterrent is, there is not a better

deterrernt than if we improve education.

Perhaps there is a better way. It
seéms to me that the most important thing is
brutality, and it kills the innocent as well as the
guilty men, it kills one man for the guilt which men

share, and this is just a vestige of barbarism, it

2048,

MR, BARTLETT: Thank you, Mr. West, Mr, Melvin
Buetens.

MR. BUETENS: Good afternoon.’ My name is

Melvin Buetens, I'm an attorney, and I have been
an attorney in Rochester for twelve years. I asked
‘to sPéak before you to express my feelings against

capital punishment.

I am in opposition to capital
punishment on the following grounds:
(1} Capital punishment is not a deterrent.

Statistics from the States and Countries where
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capital punishment has been abolished indicate that
the doing away with death penalty does not result
in an increasé in homici’e. Actually, there are |
indications that the homicide rate in these juris-
dictions is lower than in similar jurisdictions with
the death penalty.

(2) The death penalty is a manifestation of
irreverence of human life. It lega'izes and
legitimatizes the taking of human life and is
primarily vengeful in nature.

(3) The centrary effect to be accomplished by
the abolition of the death penalty would be the |
creatiéﬁn'in the minds of Vthe public of a reverence
for humar; life, It probably would result in lessen-
ing of the circus a,j:mos;phere that attenﬂs murder

trials.

g

(4) Juries aré not infallible"a;na tixiérevis no
way to absolutely gua:éntee that only f:he_ guilty
are executed. The execution ef 1,000 guilty.' »
individuals does not juétify the té.kiné of one

innocent life,
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(5) The public does not favor the death
‘ | penalty. This is borne out by the fact that the
public, when acting as jurors, rarely convict:
(6) The threat of death is not necessary to
maintain law and order. The United States Navy
has had no executions in the past 120 years, and

there is no lessening of its authority.

I thank you.

MR. BARTLETT: Ladies and gentlemen, we are
going to recess for lunch now. We will convene
. against promptly at 2:00 o'clock. May I ask those

of you who have advised us of your wish to speak

to indicate that you are ke¢ve and intend to speak
to Miss Chap man before you leave for lunch, so
we can have some notice of how many of you would

‘ like to be heard this afternoon. Thank you.

.2 REUPON AT 12:35 P.M, RECESS WAS HAD FOR LUNCH.)

( COMMITTEE RECONVENED AT 2:07 P.M.)
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MR, BARTLETT: Ladies and gentlemen, we will

continue with the hearing. The first witness will

be Mr. Harry Thayer from Kingston,

MR, THAYER: I don't have a prepared script, I

- had to change it, Chairman Bartlett, and Gentlemen,
after what we have heard here this morning, I am
glad in a way that my approach is going to be a
little different, and perhaps may not be accepted in
a layman's circle as being the popular side, butl
wbuld like to set a little of my background if I might.
I am the General Manager of a radio station in
Kingston, New York, and Vice-president of the
Mental and Health Association, and I was born in
Dannemora, New York, where my father, Dr,
Walter N, Thayer,ﬂ was a physician at Dannemora

Prison,

Some years prior, my grandfather,
Walter N. Thayer, Sr., was warden, In 1913 we
moved to Napanoch, New York, where my father

became physician of the Eastern New York State
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Reformatory which was a branchi:of Elmira

' Reformatory.

In 1920, my father became Super-
intendent of an institution he created,known as the
Institute for Mental Defective Delinquents, the
first Institution of its kind in the United States.

My father's concept was that criminals with a low
mentality should be separated from the hardeﬁed
and more usual normal type criminal, the mentally
defective was a victim and was pfeyed upon by the
normal. The idea was to take them out of Sing’.
Sing, Atti ca ’a’nd Dannemora, ané. bring them to his

institution.

In 1929, my fathér was named
Commissioner of Correction for the Maryland
. State Prisons.. In 1930, when riots broke out in
New York State prisons, Governor Franklin D,
Roosevelt asked Governor Millard Tyying of Mary-
land to release my father so he might return to

New York State to accept the post of Commissioner
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of Corréction, which he did in 1930, After
Goyerndi' Robsevelt became President, Governor
I-iérbért Lehman continued my father as Commissioner )
of Correction, and he still held that post when he
died in 1936, I would like to say two things on be-
half of my father when he too.« he office as
Commissioner, he gave Governor Roosevelt a blank
resignation, and when Governor Liehman took

office, he gave him a blank resignation. He said,
"Gentlemen, any time you interfere with the running
of the prison facilities, fill in the date and I am
through. Incidentally, I believe * 21t Nivnasnoch
Institution was the first institution in the United

States to have a full time psychiatrist and

psychologist in a prison.

During my father's term of office
as Commissioner of Correction, under two Governors,
more prisons were built than ever before, The
institutions that were built are Attica State Prison,
Wallkill Prison, Woodbourne Prison and Coxsackie

Institution. In addition, Green Haven Prison was
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MR. THAYER: I'm saying as a deterrent in

gociety before a man ever goes out to commit a

crime.

Incidentally, during the entire
period from 1920 to 1936, when my father died, we
had at least two prison inmates és house servants
for a long timé, and many with long records, and
from 1’9“29," v;heﬁ Ruth Snyder and Judd Gray were
execﬁt’ed for the murder of Mrs. Snyder's husband;
during that execution; a ﬁewspaper representative
took a Iyn‘ictu’rye of Ruth Sﬁyder in the electric chair
through the us’e of"a tiny camera strapped to his

_ garter, and as a résult of the uproar from the
publié which followed, my father banned that news-

paper from the prisons.

Shortly thereafter three youths
known as the "Cry-Baby-Bandits' were to be executed.
My father, feeling that another Ruth Snyder incident
might happen, said he wished he could have a
representative there who could give him the facts

of what took place during the execution. I volunteered
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to be his confidential representative and witness
the execution of these three youths whose ages ranged

from 20 to 22,

Let me cite the background of
these executions. The three killers stuckup a
kosher meat market in the Bronx one Friday night.
When it's owner made a grab for a cleaver in an
effort to thwart the holdup, the three young’ thugs
gunned him dow in a hail of bullets. They then
took his Body into the meat cooler and hung it on
a meat hook pehingd-. large pieces of meat, and he
was ﬁot found fo two days. After robbing the cash
regiéter, the killers turned off the lights, locked
the door, and went'on their way, and left no evidence
really, other than the empty cash register that there
ha.d been a killing. The gun I now show you is one of
the guns used té slay the Kosher butcher. It was
presented to my father after the execution of thé

"Cry-Baby-Bandits', by the District Attorney.

The killers received their ""nomme
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de plume'' by virtue of the fact that all during the

trial they whimpered and cried;

I hope you will take more than a
casual look at this weapon. It is so-called a Colt
Super . 38 mounted on a Colt automatic .45 frame,
This gun uses only copper and steel jacketed bullets
and has penetration, power adequate to put an auto-
mobile motor out of éommiséion. It is a wicked

weapon,

Sevéral months later I witnessed
the second set of executions, The killérs this time
had held up a bank, killed é. guard, were chased by
New York City policeVov‘e’r'roo’fi‘:ops in a running gun
battle, and when fi;ié.lly corﬁered,f the two killefs
stood éff the poliéé for some two hours until their
ammunitioh ran out, ‘Cne of them was captured on the
scene when he surkrende,red’ by coming out of the
apartment house with his ha. s in the air. The
second got away, Lafér',"' under police questioning,

the captured killer revealed the identity of his partner.
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The night of the execution, the first killer to be
captured went to the chair first., When his
partner was brought into the death f:harnber some
few minutes later, he grabbed a towel from the
hands of one of the guards, spat on the electric
chair and §viped it with the towel, then he flung

it at the ’{?vi’tnesses. At the same time announcing
so all could héar, that he did not want the

"filth of that blank -- ‘blank -=- blank on him."

It seems our secoﬁd kiiler believe he was about
to die because h1s a’ssociaté had ratted on him,
These ’two ,'crimers ’are not exceptional. There are

scores of similar murders committed annually,

g1 ca’pital»punishment,ziys not the
 answer for brutal kiliers such as the five I have
described, then whét is an adequate substitute ?
I offer also Bruno Hauptman,’ the Lindberg baby
killer, as a.V further‘ example - what is a suby'—’

stitute for capital punishment ?

As my father maintained throughout his

prison career of 35 years,i "It isn't capital punish-
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ment that's wrong -~ it's a substitute that's wrong'.

Being close to prisons all of my

life, some people say, "Why aren't you in it?"
I followed my father's career, and I was offered
and tentatively qualified for and tentatively accepted
the As‘sistant’Superintendent’s position up at
W olcOtt’Prison, and my father found out about it
: nor

and said, "Harry, neither ycu / your brother can
have a job in the N. . .ork State Department of
Correction as long as I am Commissioner," and
I never followed it thereafter. But my father main-
tained"throughout his 35~years, it isn't capital
punishment ’that'is wiong, it is the substitutes, and
there Vi\s no question, thfough his long career and
my assoéiaﬁori for lyéyerars, from’the, age of 16
until past 30, t;lking to these inmates, they talk
about oth’er crimes naturally, and they had a special
word for the’m,'r it wasn't sucker, but it amounted to
that for any holdup man that would go out with a gun,
 he said they were begging for it, or he is asking for

it.
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Let's approach the subject from
another angle. I do not believe there has ever
been a capricious District Attorney who would
frivoloﬁsly ask for an indictment for murder first
degree if it was not warranted, Therefore, let's
follow the steps of What’ takés place after an alleged
murderer has been arrested, The District Attorney
studies the evidence and decides that he will ask
for a murder first indictment, not a murder
second indictment, not a manslaughter indictment.
After preparation c& the evidence, he goes before
the Grand Jury for his indictment and ultimately
proceeds into court.’ In Court the District Attorney
is ham-strung by the r’ule’s of’justice. The jury
cannot in any way consider the failure of the
defendant to take the witness stand as an in-
ference the accused is guilty. Also, the prosecution
cannot in any way bring out a prior bad record un-
less the defendant takes the stand, or through andther
witness's endeavor to establish good’ character.,

It is not an easy road for the prosecution to obtain




-126-

a conviction of murder first degree by convincing

twelve jurors "beyond any reasonable doubt'’,

Prior to the adoption of ,tljayey present
statute wherein a jury may reédrhmendg, mercy in
certain murder cases, there were many ristrials
and re-trials because there was no alternative for

the jury but to bring in an out and out verdict of

guilty or not guilty, Thatis ‘the way it should be

today, It is all wrong in my concept that a jury

should have the right to come in and recommend
leniency, that should remain up to the presiding

judge. Then ,if the judge, devoid from emofion,

decides that a recommendation should be made,

then he should have the right to send a confidential,

I believe, confidential recommendation to the governor,
that he thinks a commutation from the chair to

life imprisonmént should be in order, but I do not

think that a jury should have any right to decide anything

but guilt or innocence,

MR, BARTLETT: Mr. Thayer, do you think the judge
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himself ought to have discretion in imposing the

death sentence then ?

MR, THAYER: - I don't understand yoﬁr question,

MR. BARTLETT: Assuming there is a finding of

guilty in a capital case by a ju‘ry, and the judge
having made available to him the usual probation
report, and so forth, do you think he ought to have

the discretion to impose the death sentence ?

MR, THAYER:" No, I don't think he should, I
think he should go by the law, pronounce the death

sentence and recommend to the governor,

MR, BARTLETT: Isn't that an awful burden to place

on a man who has been remote from a prosecution

from beginning to end ?

MR. THAYER: Yes, you have a point there., I

would like to go along with my views,

In my experience as an :' ier

of a small newspaper, I have had the opportunity
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to talk to a number of jurors who served on mﬁrder
first degree trials. In at least three instances these
juries have brought in a conviction, but with a re- “
commendation for mercy. When I quefied them

about how this happened, it developed that nine or

ten jurors were convinced the defendant should be

sent to the electric chair, but finally gave way to

a minority after being in the jury room for 18 to 20

hours. Itis my contention that if there is to be

anyone permitted to make a recommendation for

mercy, it should be the judge who is dispassionate,

unemotional, and who analytically measures and

weighs the evidence. Therefore, I would recommend

that juries have no loop-hole to escape through in
deciding the one issue of guilt or innocence, After
the verdict has been brought in, the judge, if he
believes there is merit for such a recommendation,

he could then make a confidential recommendation

to the Governor suggesting commutation of the

sentence.

I do not approve of the California and
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Pennsylvanié. system now in effect with respect to
first degree mﬂrder trials, but do believe it is better
than the one the State of New York is now function-
ing under. I repeat, 1t should not be the function of
the jury to decide anything but the guilt or innocence

- the matter of penalty in capital cases should not be

- theirs to consider.

I do not approve of the California
and Pennsylvania system for that reason, the period
in between the time the jury brings in its verdict and
then waits and comes back there is just too much lee-
way for the possibility of changing their minds, or
weakening under emotions, and also the possibility
of talking it over with their family or J‘:riends and

an emotion can change ,..

MR, BARTLETT: : You mean in either direction ?

MR, THAYER: It could in either direction, it

doesn't on the guilt,

MR, THAYEK: No, I don't think so, but one that
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has Been, we'll say, for mercy, we'll say leniency,

his attitude may sway another toward it.

MR, BARTLETT: This I understand. You feel the

outside influences might have some effect ¥ You would

leave this on the judge alone ?

MR. THAYER: That's right, I heard Judge Samuel

Leibowitz testify in New York before your Honorable
Commission. I concur with Judge Leibowitz in the
establishment of a commission which would serve to
investigate following the conviction. This commission
could go a long way through its i‘nv'estigation in prevent-
ing an innocent man from going to the chair; and at the
same time its creation, I beiieve, would take away much
of the objection some p¢0p1e have for capital punishment
on the grounds there is too great a chance at present for
' an innocent person to die in the chair. I do not agree
that there is such a gréat risk, but Judge Leibowitz's
suggestion would be a fine protective step. Like Judge
Leibowitz, I do not think-th’zit the Governor or Legislature
should have any séy in the é.ppointment of a commission.

I feel it should be done solely by the New York State

Court of Appeals,
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MR, BARTLETT: , Do you make the standards for this

commission finding him guilty without any doubt rather

than beyond a reasonable doubt ? -
MR. CONWAY: ~ Which is Judge Leibowitz ?
MR, THAYER: : ~ Find him guilty beyond any doubt.

: I’ go along with that. ’This should be a point, I suggested,
nbt by the Gc’)v’ernor, but by the'Co’urt of Appeals on a
’permanent basis; I think, ’three or four men, I think
fhree would be'adeyquate, I feel definitely that the
'thly’ éeported powers should rest with the Court of

~ Appeals.

In conclusion, I would like to re-
péat my earlier question -- what substirute punishment
is there which is appropriate for the "C;'y-Baby-Bandits”,
or the other killers I described. If life imprisonment
and true life imi::risoument is the answer as a sub-
stitute, it itsn't, you got a verdit of life unless it's
twenty to life, or if the Governor commutes the sentence, -

then it's supposed to be life.
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MR. BARTLETT: It's natural life for that defendant
found guilty of murder in the first degree, and in a

felony murder, o -

MR. THAYER: o That's right, you are correct, of

course, They are eligible for parole after 27 years.
Now, if you are’goingy to do that, if you are going to
take away this deterren’r; ééciety is giving every young
punk that goes out an open invitation to carry a gun, I
kno@ a lot of undérprivileged youngsters, I know a lot
about them and it is true, I ’don't know what the
~ population figu;es are today in a prison. It was that
the colored and. Ité.liané and Puerto Ricans very definitely
pronounced bne ppint, something of the institutions in
- New York State, I don't know what it is today, but by
the same token, it isn't true that they are ﬁnderprivileged,
that they should be Vgiven a free hand to go out with a
gun yylike this, because they ére taking no gamble if they
go to jé,il for life, if they are sentenced to life, there
is always that hbpe of ge’gting out, and, Gentlemen,
you put the "Cry-Baby-Bandits", Vand you put those

other two in Sing Sing or Dannemora, and you turn
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the second killing, the only punishment is to send him

the keys away., Ten years later it wouldn't be safe to
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your back, it's just like turning your back to a lion
or tiger after he has been in a cage'for ten years,

there's no turning back. : ®

He also is then given a second

sléughter one or more innocent victims, he always has
the ’c":hance of not being caught. Secondly, if he is
caugfxt and convicted, why shouldn't he manufacture a
home-made gun or knife in prison with which he kills a

guard or two and escapes, Now, if he is captured for

back for a so-called second life term. Gentlemen, I1ha.2x
a long-term prisoner chase me up two flights of stairs
with such a knife, I managed to get through a door which
I'slémmed and locked, but it wasn't much ’fun, and he

wasn't fooling,
True life in prison for cold-blooded

killers is not like putting a tiger in a cage and throwing

stand next to the bars with your back turned if you value

your life,
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I, again repeat, Gentlemen, it
isn't capital punishment that is wrong, it's the substitute

that is the problem,

Thank yé)u very much for your
considerate attention. If there are any questions you

care to ask, I will do my best to answer them.

MR, BARTLETT: iy one last question. If you are

correct that capital punishment is a unique deterrent
to potential murdérers, don't you think we ére being
hypocritical as a society in shielding the public from
the executions ? If it's a déterrent, why shouldn't we
have the piétures of the Snyder girl taken and put in the

2

paper

MR. THAYER: ‘Well, I can see your point to that.

Actually, physical Pictures would deter somebody by
seeing it. This is not a pleasant thing to watch, that

is for sure, and I wouldn't recommend it to be shown to the
public, and I don't think that you have to go that far with

it, but I don't think enough peoplé have been exposed to

direct -minent contact with inmates of a prison to have
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have a real good talking knowledge on this subject.

I agree that we love thy neighbor,
I go along with this and take cai'e 6f oui fellow man, in
a sense, but you are not taikiﬁg about this, you . take
away 'capifal punishment in New YErk State, and I

guarantee you that you will find many rhany more

homicides, I'm sure of it.

MR. BARTLETT: Thank you very much, Mr. Klein

MR, T IN: . : My name is William C. Klein.

Iam the‘Cha'irman of the Rochester Chapter, New York

Commiitee to Abolish Capital Punishment,

All of the Commissioners have
done exhaustive reading on the matter of capital punish-
ment, as well as having heard two days of testimony, and
are well aware éf the issues involved, Therefore, 1
would like to take this occasion to make a few comments
on my experiences in one year's activity of the Rochester

Chapter which might be of interest to the Commission.

- As responsible citizens, we object
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to the State committing an act which we consider as
barbairious as it is archaic an act which we would not
do ourselves as individuals. On the s‘phere‘ today I am
sure we will continue to present arguments agéinst
capital punishment and with more authority than I am
~able to do, instead I would like to make a few comments
on my experiences as chairman of the local abolition

group for the past year,

It is my personal opinion based on
a large number of conversations, that people would
oppose the use of the death penalty. I have acquired
this present view through some conscientious learning,
either socialogically or from text books. A, Kessler
and Warden Lawes, and Warden Duffy seem 'to have had
the greatest impact somewhere converted when they
had to do research on the subject for a high school and
éollege theme. Othérs were influenced by hearing a
debate perhaps or a sermon on the subject. The point
I'm trying to make is that abolitionists have arrived at

that preseynt attitude by an intellectual approach, and

approach capital punishment on practical or rational grounds.
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This is in contract with the instrument, I'm sure, held
by many and that more than sentimentality motivates the

<5

abolitionists.

Now, one of the differences \ﬁ}e
Have encountered here in Rochester is: to get a lively
discussion of the issue. We have tried to start such a
"é‘o'ntyroveyrsy on capital punishment by writing letters
to the editor ar;d by preéent;ing our views over the
radio. All that has resulted was more letters and
comments from peqple supporting our position. We don't

have any Mr. Thayer in Rochester.

BARTLETT: . Vas that a unamimous reaction ?

MR.

MR. KLEIN L l Th»ér‘e has been no answeArs to or
}éééers to the éditor’.’ L | |

MR, BARTLETT: - . Do you know of any polls fcaken ?

MR. KLEIN; ~ 'Nc{, I know of no polls taken.

MR DﬁNZER: | \% oﬁld you conclude Mr, Fluw,

there was nobody in Monroe County in favor of capital

punishment ?
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MR. KLEIN: No, I would not conclude that., I'll

‘ © me to that in a moment.

Apparentlﬁr, most of thosé who
favor retention of our laws will not make public their
sténd. We should really ask why their reluctance, since
when has a status quo been without militant supporters ?
Surely, they can claim capital punishment is a part of
American way of life, Could it be these people are
afraid to express their prejudices to life in open dis-
cussions ? One can't help but wonder if they too feel
that there is something basically indecent in snuffing out
a human life. The fact that the opposition remains silent
is of concern to us because we are unable to get the
public involved in the controversy, and this public apathy
is at least two results which work against the call as follow-

'. : ed by our committee: The public is isolated from the
controversy; the public will make no efforts to educate
itself on the issues involved, and we are concerned that
this commission and the State Legislature may interpret
this apathy as to any attempt to abolish capital punishment

in New York State.
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Now, not only is there a reluctance
on the part of those who favor the present 'Ia.w'é_;d present

their views, but our committee has also observed a

“certain reluctance on the part of public officials who are

‘ardent obolitionists to express their views in public

for fear of embarras sing their agency or their political
party, or for some other such reason. Some of these

officials could give what would be considered expert

testimony in their professional fields related to the

subject of adherence. It would be unfortunate if this

commission were denied their testimony. Perhaps

some way could be devised that would permit these

- persons to testify in executive hearings or some way in

private,

At the present time Rochesterians
appear to be apathetic to the issue, although not particularly
hoastile, The issue is just not that close to the people. The

County homicide rate is lower than that of the State

average, and Monroe County has sent only two persons

to the electric chair in the past twenty-three years. But,

in any event, the issue should be resolved on the basis’of
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whether or not capital punisliment serves a useful
purpose, and is morally acceptable rather than on the

<t

basis of its popularity with the voters,

MR, BARTLETT: You don't think a poll of any kind should

be influence either to this commission or the legislature,

do you, Mr. Klein ?

MR, KLEIN: No, I really don't think that a poll
should influence the legislature on the matter of whether,
let's say, capital punishment is a deterrent or not. I
think a ‘poll might be useful to determine whether people
think the state has a right to take a life or such a thing
as that, but when you get into a technical area, I think,
that unless we have had{a.vast eduf:ational process
cénducted in New York Stafe, the people just would not

have the facts on which to base a rational decision.

MR, DENZER: If the poll shows that 99% of the

people of the State of New York favored capital punish-

ment, don't you think that should make any difference ?

MR, KLEIN: Either way.
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‘MR. BARTLETT: ' You should have that both ways.

MR, KLEIN: . All right, either way. It should have

some effect. I'm not so sure it should have the over-

riding effect.

- In conclusion, the Rochester Chaéter
of the New York Committee to Abolish Capital Punish-
ment m?.intains that the many arguménts a.”ga'iz’is't’ the
continued use of the death 'p’enyalty, most of which you
heard today, far outweigh those to retain judgment
laws’which join with others from all parts of the State
to urgé you to recommend to the State Legislature that
capital punishment in New York State shall be

abolished. Thank you very much.

MR, BARTLETT: Thank you, Mr, Klein. Mrs.

Evelyn Piersol.

MRS, PIERSOL: I represent the local friends meeﬁng,

and before I make my brief statement, I would like to
say just a little bit on how friends reach a decision on

a matter of this kind., In our business procéedings

<5
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we have no voting because all our decisions are
unanimous, so that, when 2 proposal is made to the
local group (;hat a statement of this kind be presented
ata ’h’ea;"ing, thé statemernt myst be presented in its
ervxt‘irety to ‘t,h’el group, and’the ‘g‘rqup itself must

unanimously accept the statement.

The following statement has been
prépared by Rochester M’o‘nthly' Meeting of the Religious
Society of Friends, 41 Westminster Road, Rochester,

New York.

Our fundamental belief in the
essential value and dignity of every person leads us to
oppose capital punishment by the State of New York, or
by any other governing group. We believe there is no
crime for’whichthe'death;penalty should be imposed,
a’nd that it is as such forbidden to society to deprive
a human ci‘éatu;e of life, as it is forbidden the
individual to do so. Respect for human life is taught
not by the execution of one human being, but by fhe

care and protection of all,
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As individual Quakers and as a group,
we feel a deep sense of religious and social resl-)onsibilit;i.&
for correcting the ills in our society which produce the =
criminal., We feel also a responsibility to help the
criminal become a :espectable member of society, if
possible. We support the present trend in the penal
system toward rehabilitation of the wrong doer and
believe this trend would be strengthened by the abolition of

capital punishment.

We suggest as an alternative to
capital punishment, an inteterminate sentence with the
possibility of parole. During the period of his re-
habilitation, we believe the wrongdoer should have the
opportunity to help support his dependants, and to make

restitution to those whom he has wronged. Thank you.

MR, BARTLETT: - Thank you, Mrs, Piersol. I would

like the record to reflect that we were joined this
morning by Assenblyman William Rosenberg and by

Assemblyman Paul Hanks,

Mrs. Viola Magar.
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MRS. MAGAR: Gentlemen, there are many reason

~why I 8.1‘1;1 against capital bﬁriishment as an individual.
However, I think these asioebts have been adequately -
“covered by the various representatives of tvh_’eV pfdféssion~
" al field who have spoken béforé you today. fhéref’oz‘e,
I will confine myself to those reasons which I feel are

peftinenf to my viewpoint as a mother,

Let us begin with the home. We
start at an early age in our children's lives to teach
them those guide posts that distinguish right from
wrong. We attempt to instill in their minds a desire
to understand, cooperate with, and communicate with
their fellow human beings. Then we send them to
church where we are confident these basic ru‘les will
be reinforced. Finally, the school pro;rides the
instructive framework and supplements the overall

balance of behavior and discipline,

By these three avenues; the home,
the church and the school, we strive to train and guide
our youth so they will be able to assume the role one

day of responsible citizenship. We want them to use
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the morals:and knéwledge we have studiously implanted.

It does not seem unreasonable, there-
fore, to expect the iaws which govern ou;' sociéty to
coincide with these three bfanchés of leafnipg. How -~
 ever, we find in paraliélifxgvfﬁe éresent laws relating
to capital punishment withﬁ thé teachings wé aff:f:rm,
there exists a conflict. What ’we are enaeavéring to

accomplish is negated by the practical application of

that law.

Let us compare: In the home we
believe guidance is more beneficial than punishment,
that punishment is not a déte-rrent in itself and should
never be drastic, A parent who must administ‘:er the
‘child's punishment will not feel guilty or ashamed
if hé is mindful of the end result and understands

‘the behavior patterns of the child.

Now, our penal system applies this
" element of understanding and theory in reverse., The
law operates contrary to the methods employed

advantageously in the home. Capital punishment is a
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drastic, final punishinient which carries with it the
overtones of guilt and shame--else why do we perform
this act behind closed doors ? Surely, if we really
believ"e fhis method is a deterrent and a just correction,
we jshmﬂ.d eﬁcourage our citiz’en’s to witness this éct

of justice, ;;md bring théiﬁé children , satisfied by this
exhibif of retribution’ we éi‘e ’strengthening their moral
edﬁction. But we do noi do this. It would appear that
uncoﬁéciously we acknoWledge 5y ouf secrecy that our

action is brutal, immoral and innefective.

A;Sto the role of the church, when
we examine the teaching of the church with ithe justice,
we exa.ct in our laws, we find still more conflict., The
church has been preaching for generations the evilnéss
and futility of revenge., But this has nqt‘ influenced the
State. We have ’not been guided by our spiritual
advisors. Can we then expect our children to respond
to our religious leaders when they observe our laxity
in applying these concepts and ideals into our legislative
programs., This inconsistency-does not fortify the

moral fibre of our children.

<
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The la;t phase of our children's
education comes from the school Which supplies the
academic structure. Here the child ié encouraged to
examine new facts, keep an open mind, eipldre the
ever expanding areas of knowledge. They study the
progressive methods and gains their nation and state
made in comparison with the other nations and states

throughout the world.

The school, like the home and
the church, expect ’the student will use these tools of
truth, knowledge and research in their daily lives,
And what about ourzelves ? Do we avail ourselves of
the tr’emendous advances that have been at our disposal
in the fields of psychology, sociology, crimonolgy,
and psychiatry ? Has all this knowledge been utilized
and incorporated in our laws ‘? I think not. The
statute which mé.intains capital punishment is obsolete
and barbaric examined in the light of the sciences. Our
children can ascertain from this ﬁow well we learn

our leassons,
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In summation, I believe, when we
contempate the tragedies that befall mankind, which
we are helpless to alter, we musi: not tolerate those
laws in our society which do not torrect human behalvior,,
but add to mankind's misery and injustice. I believe we
CAN bring into our laws the sciences, the morals, the
humanity thait add stature to a responsible society.
And by doing this, we can create a’system of laws that
are synonymous with our teachings’ ‘that we expound

in the home, the church, and the school., Thank you.

MR. BARTLETT: ; Thank you, Mrs, Magar. Mr.

Walter Carroll.

MR, CARROLL: I am an Editor for the Syracuse Post

Standard.

In twenty years of newspaper
experience I have seen my share of violence and death.
My thousands of colleagues have seen 1t too..,.murder,
suicide, accident and dis 2ase; and we have learned thgt
a true definition of tragedy cannot be arrived at merely

by a recitation of the facts of death. There is neither
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poetry nor philosophy in the revelation of such facts.

In all the years of’ newépapering the
most disécuraging, humiliating, horrible things I
ever witnessed was a déublewexecut’iplkx. Needless to
say, thé experiéﬁce would ha\;e Béen jus’t as hideous

had there been only one life inolved.

In March, '195’2, after a long wait
on death row, these men, bo‘th‘com'ricted of rape and
murder, were led into thé gas chamber at Central
Pris;oﬁ, Raleigh, North Carolina, and strapped into
Vchairs., By reinote control, a pound of cyanide pellets
;;vere’ dumpyed’. into a vat: of su'phuric acid, and the gas
danced up around them. While doctors counted off
their heart beats, the witnesses watched the twitching
hands-and feet of the victims.,.saw the saliva drip
from their death muzzles...watched their necks and
chests turn red...saw them finally grow limp...saw
them unstrapped and placed in hearses..in the name

of the citizens of North Carolina,

Said the Warden of the South Carolina
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prison, where they use electricity to kill: "Your

way leaves them looking better, but our way is faster. "

‘When we filed away from the chamber
and out of the prison, we went away with the conviction
that capital punishment is uncivilized - indefensible -

- morally wrong.

Christians, at least, are supposed
to believe while there is life, there is hope. When you
kill a2 man...and if'y’ou do not actively oppose capital
punishment, you help kill the’man. .. you say there is
no hope. The prayers then that are offered to the
condemned becdme meaningless, and‘thc':se in whose

names he is executed become somehow non-Christian.

‘As a result of haviné witnessed the
killing, or the rﬁurder, if you will, of these two men,
I am against cé.pital punishm/ent'; and I urge legislation
that will do away With’it. I believe that a transition

toward psychiatric rehabilitation is an answer,

For residents of New York Siste who

have not witnessed an execution, we recommend a

Oy
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reading of John Bartlow Martin's "Butcher's Dozen'".

In it Martin describes an electrocution.

BARTLETT:  : I'm cuzibus about orié thing. There

doesn't seem to be a great deal of editorial 'yc':o‘r-n:r’nerﬁ:v
on capital punishment. Do you find that to be true ?
There has not been much editorial p::es's;.£ on this
question.

MR. CARROLL: I don't think there has been .

MR, BARTLETT: How do you account for it ? It
surely is an issue that grips public interest ?

-~ MR, CARROLL: , People stay away from it like they

do with the race issue. It doesn't make the advertisers
happy, apparently.

MR. BARTLETT: You said something about you think
they duck ?

MR. CARROLL: I think they do duck. I will be willing

to answer any questions you might have to the five

reasons why I believe it was murdex.

)
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MR. BARTLETT: You mean to the specific ?
MR. CARROLL: To the specific case.
MR. BARTLETT: I think you made your point very clear

on the matter. Thank you. Mr, Carl Salzman.

MR. SALZMAN: Good afternocon. My name is Carl

Salzman. I'm a medicai school student at the University
and College of Medicine at Syracuse. I'm here to talk
against capital punishment in a rather direct manner.
This is because I feel much of my opinion has already

been expressed.

Many people have told you today
their feeling of dignity of a human life and why it
should not be taken away. I'm just going to say a very
very few words how I personally have come to this

conclusion.

This conclusion came about by &
personal experience that I had last year as a thi¥d-year
medical student. It involved the death of a personl

did not know, or had no knowledge of. I am telling the
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éﬁc;ry to you not to be melodramatic but because I was
deeply affected by this experience, so deeply, in
fact, that it helped shape an opinion that I will not “

set forth; namely, that human life is too precious to

be lost or takex away.

I was spending my first evening on
call in‘ the hospital emergency room along with two
other third year medical students, and an intern and
resident. A young man, about ’thir’ty years of age was
brought in because he had been in an automobile accident.
When I saw him, he was conscious, very pale, and in
severe pain. There were no other visible signs.of
injury., It was determined that he was severely
hemorrhaging, and an emergency operation would have

to be performed immediately in order to save his life,

The situation was thus clear as we
entered the operating room. It was a thin line between
life and death for this man who none of us knew.» And
everyone in the room..a surgeon, the resident, | and
the intern, and the three students -- knew well thé.t

we would have long hard work ahead of us. The surgeon
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operated on the man's abdomen and quickly saw that
the patient was indeed hemorrhaging seveféif from
his liver, spleen and panﬁ:i"eas. Great ciuaxitifies of
blo‘od would have to be ‘given to theV’p'atient, aﬁd it
became my job to stand by the operating table and
pump blood,into‘the inan’ s veins, ’He ha& lost too
mu’ch blood for his heart to vyvdr’k'efficientl‘j’r, and it’

was necessary to pump the blood in by hand.

For four hours I pumped blood into
the pati’ent,’ but as fast as I pumped it in, he lost it in
hemorrhage’. Numerous surgical attempts were made
to short-circuit the sites of bleééihg Wh1ch w'ay‘sf the
only hope left for the man was hemorrhaging to death.
And we were all working without regard té physical

exhaustion because a life was at stake.

Then the surggpﬁ:announced that
the man had died and that I coq}c{stop pumping the
blood. I could hardly believe that he spoke the truth.
It seemed incredible to me that this man who had

been alive, and to whom I had talked on a few hours
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before, was now dead, Through the four hours that I

was working, I secretly felt that the man would not,

could not die for he wé.s young and Wé.s in 2 modern ~
hospital opérating room with an excellent surgeon, and

no shortage of assistance or blood or equipment. But

he did die. Under my eyes and hands, and under the

eyes and hands of the surgeon, he had died in spite

of us. I left the operating room sturned and déeply

moved,

That is all there is to the story. It
is a story that almost any medical student could tell,
for it is repeated frequently. But I found in this

experience a valuable lesson, human life -- éhy human life

-~ is of inestimable value and should be cherished for

it can easily be lost, And it is simply too previous to

. , be lost or to be taken away.
MR, BARTLETT: Thank you. Dr. Francis Durgin.
DR, DURGIN: My name is Francis Durgin, I'm a

psychiatrist. I'm instructing ?sychiatrist at the New

York State Medical College at Syracuse, and I'm
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Senior Psychiatrist of Health and Education of

Syracuse, and I speak as a private citizen.

"~ Now, for an individual person to
purposely kill another person for any reason other
than the immediate defense of some other life, includ-
ing his own, is popularly recognized as a murder. I
this killing is premeditated, it is popularly recognized
as the most serious kind of murder. It makes no
difference whether the killing is dﬁne for the simple
joy of killing, as in vengeance, or for some more
practiéal reason., It ’also ma’khes no difference whom
specifically is killed, V/hether the victim is a pro--
ductive public servant, a’ social recluse o”r another
killnerzv In each éasé, it is equally murder and pro-
hibited by law. VNo;' may the action be taken by a
group of persoris,y however large or small, If a group
of personé are equally involvied, they are equally

guilty of murder,

By what principle then do we, as a

perfect social group, the state, permit ourselves
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action against which, as individuals and as smaller
groups, we evict such vigorous prohibitions ? I hope
to show that we accomplish this by a logical incon-
sistency against which we close our eyes. Either
individually or as a group we may kll a person for
one of only two possible reasons. Ve may do it either
as aﬁ end in’itself, or as a means to some other end. .
This closes out the logical possibilities. In thé

first instance, we desire nothing more,' nor less, than the
death of our victim itself. Whether it be a vengea.ncé
killihg, a lust killing or something similar, we desire this

death as something good and satisfying in itself,

It pleases us to kill him. We may
justify ourselves by asking that hé has no right to life,
that it is just retri-bution for some crin'le, or in any
num,b’er of otherv ways. VWhatever reasons we give is
logically inconsequential, For whatever reason, we
chose his death as something inherently desirable.
While this possibﬂity is logicaliy defeasable, I
personally consider it barba.i'ié y'a.nd B‘elieyve that most

citizens of our state would also, if we clearly adverted
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to what we are presently doing. If this is why we are
practicing capital punishment, then as a political body,
we are rendering vengeance and are glorifying vengeance -«

with the majesty of law.

The only other possibility in killing
members of our group is as a means to some other end
than the de;’a.th o;E’our vicﬁm }fself. With the exception

- of the cére' of immediate, persbnal life-saving action,
this possibility isv logically indefezisible, to sa‘y' thaf we
are killing only in oryd’e;r":t’o save lives is c’:ontr”a’.dictory.
To say that we are killiﬁg for other ends is to deny the

| primacy of 1i£é as that human good which makes all
other human goods possible. When we kill another
man, if it is done neither in vengeance nor as an
immediate life~-saving act, it reveals a‘chea.p regard
for human life that is unrealistic, even if we profess to

do it for noble social purposes,

As an example -- we might say that we
kill our murderers in order to discourage others from
murdering; but this is to choose an immediate evil in

order to discourage a remote one, even if this reason
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were proven statistically valid. It might be noted
“f . that if this were our purpose, it would not even be
| necessary that our victims really be ‘murderers. It
would be ‘sufficient if they were generaliy considered such,
- whether by son;e juried or witnesses' mistake, or even
by some design. Another example would be to say that
we kill our murderers tc prevent theni from murdering
again, Even if it could be proven that they might, this
is not necessary: permanent incar’ceration would do
as \yell. Furthermore, if we operate on this principle,
that is - to kill 2 man not because he has murdered in the
past, but because he might mur—de’-r in the future, who
will his iiicﬁms be ? If we kill for any retribution, that
is, vengeantce, we aré caught in a logicall fallacy con-

cerning the value of human life,

“ .~ MR. BARTLETT: Do you suggest that as an alternative,

Doctor, for capital punishment ?

DR. DURGIN: o If necessary.

MR, BARTLETT: Depending on the individual case

you mean ?
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DR. DURGIN: o Yes.

MR, BARTLETT: You wouldn't suggest that we .
institute mandatory life sentence for ca-ipital punishment

in call cases ?

DR. DURGIN: No, I believe that in actual fact we
deceive ourselves. We disclaim vezigeance as our
purpose in capital punishment and profess noble social
goals. These goals, however, are logically inconsistetit
with capital punishment, and, furthermore, are
impractical and dangerous ideals in themselves. It
can really [/ be justified on the basis of institutionalized

vengeance,

The question that is before them,
if we are logically consistent and honest with ourselves,
is whether or not we have achieved a state of civilizaﬁ.on
such that we are willing to forego vengeance. On this
matter, I can speak only for myself.

Thank you.

MR, BARTLETT: Thank you, Doctor, Professor

Cain,
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PROFESSOR CAIN: My hame is Edward Cain, and I'm

Associate Professor of Government at the State

University of Brockport.

Capital punishment is not simply
inhumane, it is far worse. Itis béd law, A good
criminai law should be considered just, efficacious,
and deterr/ent. Capital punishment fails all three
tests. It is not just because it troubles our conscience
as no other law does. We are in effect asked to re-
peat the terhptation of Adam who believed that he. too
could tell the difference between absolute right and
wrong. Adamn t was denied the right by a-God wha
reminded hi#h that inan could never possess such Ko~
ledge. Yet We gag on this apple ¢¥éry time we are
asked to pass abselute judgment on-a n;a.n's life, The
strains of infallibility may be measured by the 15 men

mistakenly e_xeéuted in the State of New Jersey alone.

Any decision which automatically pre-
cludes revision or remedy is a venture in pride or

vengeance, but not in justice. The fear witnesses feel

<4
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at an execuﬁon is not mefely for their own lives. 'I‘l_ley
are sensing the horror of icnc)wing that this was done
against’evéryone" instincts. With grotesque logic

we presume to affirm life by denying it. Justice be-

comes a travesty.

Captital‘ punishment is seldom
efficacious law. When Britain's '"Bloody Code' listed
230 capital offenses, juries were not convictingvrwnerely
because the law said that stéaling turnips waé a capital
offense. In 1801 a thirteen-year old boy was hanged
for stealing a spéon; but generally juries rebelled
by failing to bring in convictions, This was one way of
altering the law, We do the same today. In a twenty-
six-year period in New York State, wonly 2;41'/2%9#1:119 .
homicides ended with executidns. The rest either

evaded the law or benefited from - indulgent juries.

MR, BARTLETT: Excuse me, Professor., Your

2-1/2% figure would include all homicides ?

PROF, CAIN: All homicides.
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MR, BARTLETT: Manslaughter and lower degrees of 11 .1

murder and everything else ?

<

PROF, CAIN: Right. How equitably can this law

be carried out if one murderer can afford expensive
legal aid and psychiatric counsel to pry fo’r> loop-holes,
and another cannot ? Unless the defense's resources
at least equal those of the praosecution, dare we claim
an equality of condition in carrying out this contest

for life ?

If convictions are avoided by re-
luctant juries or secured because of an impecunious
defense, we may well question both the effectiveness

and the equity of the law.

How many 'juries would convict in those
16 U, S. states which can still legally execute children
from the age cﬁ seven ? Too severe a punishment might
possibly boomerang., Amurderer may’ be more. serious-
ly deterred by the absolute certainty of a relatively mild
punishment than by a one in ten chance of getting the

death penalty.
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In the 18th Century, England public

' executions of pickpockefs I}ad to be abandoned because

too many spectators at thé ’executions had their N
pockets picked: No countrf equalled England's
catalogue of capital offenses. While Europe averaged
twelve exe’cutions a year, London hadkl49. History
past and current offers no evidence that capital punish-
ment decréases homicies., A contract of five; compar-
able abolitioﬁ states with five‘ retaining capital punish-
ment showed that over an‘eight-year ~-period, the

punishment states ran 56,5 homicides per million

population versus 37.9 homicides for the abolitionist

states, (Barnes, H.E., Society ixi Transition, ch, 17.
States were, N ew Hampshire, Connecticut, Ohio,
Missouri and Indiana, vs. the’Abolitiohists, Maine,
Rhode Island, Michigan, Kansas and Minnesota. Where

are the studies to prove the contrary ?

Capital punishment is bad law and
remains a tragic and pathetic example of capital
verigeance. It masks the willful exasperation of the

community. It is in effect the child's "Then » " .

can't play anymore !"
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MR, BARTLETT: Thank you, Doctor. Mr, Sterling
Weaver.,
MR, WEAVER: Chairman Bartlett and Members

of the Commission, Iam here today as the represent-
ative of the First Unitarian Church of Rochester, some
500 citizens strong, Whé have asked to look into this
problem and see what they thought about it. The
committee for social é.ction of this cong:egation,
selected this issue some time lastVJanuary and pro-
ceeded to investigate the pros and the cons, We had
a :very difficult time with the proposition that capital
pﬁnishment be retained, We did our individual kind

of research, We contacted our local di;ectors, we
contacted the iot:al mem]’aers’ of the Greek Institution,
and the leaders of those institutions;

and in so doing, we were unable to find, as Mr. Klein
has already ecarlier pointed out féday, -people who

are willing to come out and state for the record that

we were in favor of the retention of capital punishment,

Once we had gathered together all of
the material that we could find, we presented two

written statements to the congregation through the
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weekly bulletin that goes out through the church
office; one iﬁ févér’ and one opposed, Following this,
we took one’ Sundé.y at church, using the whole church
service fof the diécussion of this issue, again
presenting both’ sides of the case, and in attempting
to ask questions and obtain questions from the floor,
I think, that members of our commiitee and members
of our congregation ex?ressed silently what we have
founa to be the case, and that is the general apathy
in the al;éence of any clear-cut feeling about it one

way or the other,

I think this pérha.ps can be best
summed u? by’one statement which we made in our
stand that saVid, perhaps that capital punishment should
be retained, that is basically, that the;'e is no reason
we could exercise by repealing capital punishment,
That effected a small number‘of persons that our time
can beiter be spent somewhere else. Following this
presentation, we had a congregational meeting, and
one of the topics for kd:is(:ussion was this issue, having

been exposed to the extent that they were, the congreg-
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ation voted overwhelming to recommend abolition, and

" ‘ to suggest that we present our views to this Commission.

MR. BARTLETT: Can you tell us approximately what

the pi'0portion was, roughly ?

MR, WEAVER: I do not have the roll call vote at

this time. Roughly, I would say that it might be a vote
of about 2% of the people were in favor of retaining

capital punishment,

I think the experience of the
congregation and of the committee is perhapé typical
of the entire population of the state, and that is, that
you start from the point of view of absence of any
concern and general apathy that when you are, whether
or not you are fqrced to be exposed to it, and when you

. are exposed to the arguments in favor or opposed to
capital punishmént, then that one conclusion can come
of it, that an educated electorate will/vo\te in favor of

abolition,

The problem here is very severe and
how do you avoid and prevent, and get away from their
apathy... : ,
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MR. BARTLETT: I don't think this ought to be

resolved by r eferendum.

MR. WEAVER:; I & n't think it can be, the

educators will precedethe referendum. Again, even

if you ma.ke it available, you have trouble gettiﬁg

the peoiale in to vote. I think if there were sbme way
to prdpdse a referendum by 'edﬁcation and to be sure
it was suécessful, I think, the pai:allel would follow

very cloéely as of that of our congreation.

It seems, perha.p’s,' the only way under

the present circumstances is to 'f:ecomiﬁénd abolition
of capital ijunishnient. “This, theﬁ, wbuld give the

person who :Eelt»’ stiéﬁgly enough to favor ‘capi’tal
punishment, the opportunity to step fo‘l"wa;rd of for-

ever hold their peace, I do not feei obliged, at this

timé, to go into the reasons that we discussed on the
abolition of capital punishment. It may be neées sary,

as we discussed, to suspend capifal punishment for a
period of time. Perhaés, a trial period of time in

which capital punishment was not used.
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MR, BARTLETT: - You mean to declare a moritorium
oonit ?

MR. WEAVER: o Declare a moritorium.

MR, BARTLETT: Did you ever give it any thought

to the possibility of convicted first degree murder
defendants piling up in the death house during the
Vmoritorium. What would happe’n at the end of the
moritorium if we were to re-impose capital B

punishment ?

MR. WEAVER: I don't think this could be done
retroactive.

MR. BARTLETT: You mean termporary abolition ?

MR, WEAVER: ' ,Tei’nporary abolition. In substance,

then to support the re'comhiyenda,tion of our congregation
- that cé.pita.l punishment be abolished in New York

State. Thank you.

MR. BARTLETT:  Thank you, Mr. Weaver., Mr.

Ralph A, Milligan.
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MR. MILLIGAN: , Gentlemen, I am Ralph Milligan, who
asked to come before you as an individual, but since

' then, I have been authorized by an Independant Political

Forum to come as their representative.

MR. BARTLETT: Is this 2 Rochester group ?

MR. MILLIGAN: This is a Rochester group, and

I am Chairman of it.

I am chairman of the Independent
Political Forum, an organization which works toward
~ peace and disarmament, and tries to keep our civil

rights from being abridged.

A meeting was planned for the
evening of Wedﬁesday, December 5, af which time we
decided to consider the question of capital punishment,
Our news sheet with this information and an invitation
to the rheeting was sent to the membership., At the
meeting the following resolution was moved and
seconded:

"WHEREAS, the preponderance of
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scientific evidence holds that capital p\ini shment
is not a deferrent to rcrime‘,‘ and |
| "y HEREAS, rechabilitation and not  ~
punishmént should be the goal of modern penal practices
and
"WHEREAS, the State's futile use

of violence brutalizes society. Therefore, be it

| RESOLVED, that the Indpendent
P¢1itica1 Forum ufge its members to a.ctively work
toward the abolishment of capital punishment in New
Yorrk State, and to make its position known to the

~ responsible state officials',

After a period of discussion, the -
resolution was adopted by a unanimous vote of those
pfesent. From a membership of about 200, the
meeting attracted about 35. As we are not a pacifist
organization, 'I feel that this indicates that a large
number of people in Rochester are in favor of the

abolition of capital punishment,

We know that capital punishment has

been used as a deterrent for a great number of years,
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and has failed to cut the crime rate. This fact has

not been too hard to éstablish. However, the claim
that a few:people may be deterred by capital punish-
ment is’ difficult for one to believe not to be true. But,
if there are such people, how do you find them, and
which form of capital punishment actually deterrs

. then’i' ? Can we éfford to have “he hangman's noose
for one, the gas chamber for another, and all the
numerous types for others who would murder, if not
deterred by some special type that might be made
ava;ilable ? This shows the absurdity of trying to
deterr each individual by special means and, therefore,

rules out the deterrence principle,

With the knowledge that capital
punishment is not a deterrent to crime, we feel that
the State once having the criminal uader their
complete contfol, should not take his life., The State
cerfainly does not do it to defend itseif or its citizenry,
It must, therefore, commit this deedin a revengeful
- spirit knowing that it will onlyr raise in other people

an inner feeling of the rightness of violence.
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As a grcﬁp, we are trying to
find means and to pei‘ suade people and states to use
those means to overcyome the use of violence, KEven )
_in time of war it has not been customary to kill the

prisoners of war, but only those who are still in a

position to continue killing,

If we are to have our civil rights
upheld by the state, then it should not be minority
groups that are victimized by the state when they
commit a crime now punishable by death, However,
in our own state minority groups are the ones that
feceive capital punishment, as their lot, whereas the
larger number of criminals always conclude that,
with sufficient cash, he can actually buy his way

out of the death chambar,

We feel that justice should be the
right of every person, and as capital punishment is
the most unjust of all forms of punishment, we .

believe it should be abolished,
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MR, BARTLETT: Mr. Milligan, do you have any

figures to indicate that the percentage of those people
executed who are from minority groups'exceedsr that -
percentage of major groups ‘committed by the same

minority groups ?

MR, MILLIGAN:  Viell, I repeat that...

MR, BARTLETT: Is it your contention that there is

some desparity between the percentage of those
executed who are from minority groups as compared
to the percentage of those who commit major crimes

which are from the minorty groups, especially murder?

MR. MILLIGAN: Yes, you are asking whether the

number executed is greater or less ?

MR, BARTLETT: : In proportion.

MR, MILLIGAN: | As to the proportion, as to the number

of crimes committed, I do not have that,

MR. BARTLETT: To this discussion of discrimination,

now, I'm wondering whether you are suggesting a dis-

crimination by society in a sense that this group is
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underprivileged, produces the criminal, or are you
suggesting a discrimination by the Courts and the
judges, and the juries, in fixing the death penalty

‘here ?

MR, MILLIGAN: I think t.ha.t this is a case of dis-

crimination in the case of the people in the minority
groups not having the indney, as I pointed out here,

to hire lawyers.

MR, BARTLETT: You know, of course, in all

capital cases paid counsel are provided ?

MR, MILLIGAN: That's right.

MR. DENZER: ' You are assuming in this proportion

that if 80% of people executed are from groups X and Y,
isn't it possible thai the 80% of the capitfal murders
were committed by groups X and ¥, if that is the case,
there is nothing shown by your figures unless we could
prove that considerable fewer than 80% homicides

were capital homicides were committed by X and Y,

yuus figures ma=zn nothing, Isn't that so ?
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MR: MILLIGAN:  That would be true. Ihave not

tried to bring such figures to the Commission today,
and I haven't them in my mind, So, I would not try to

say one Way or the other. Thank you.

MR. BARTLETT: . Thank you, Mr. Milligan. Mr.

Dady.
‘MR, DADY: ,’ e Gentlemen, I am Roger Dady, a

minister of the Richmond Avenue Baptist Church in
Buff#lo; and I'm here spezking for myself, I can't
teli you what percen*;age of my congregation would be
behind me in’the stand that I take in this particular
issue, but I do feel that the people in my congregation
are open on this issue and can be led. They don't
have the same emotional reaction to leadership in
this particular social concern that they might have on
sofné other social concern like discrimination and

housing.

Most of the major denominations
have “aken a stand against capital punishment. I do not

want to suggest that these resolutions represent any
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grouﬁés on the local Ievels. These resalutions and,
these statements are made by the leadership in.

~ churches and represent them rather than the coﬁ@reg&ﬁoﬁ:g;

What I have decided to do is summariz:
“ten pqsitions, ten afgﬁments against capital punishment.
1 will make them ‘a’s brief and simple and clear as I
. can, and r’eal,l& ’what it amounts to is’kind of what some

of the others have already said, I thoughtl would list
them, sc# that 1s rWha.t Iam going to present to you
now, |

WHY CAPITAL PUNISHMENT SHOULD BE

ABOLISHED. | |

(1) Innocent men have been executed under this

system, Human justice is imperfect., DBecause we
know our fallibity, we ought to stop at the point of im-
posing the death sentence in administering justice.

(2) 'Ca‘pital punishment is a penalty that cannot

be undone, once it is carried out. Once a life is taken,

it cannot be given back. The actis irrevocable,

(3) The sacredness of human life is best pro-

tecied by substituting life imprisonment for capital
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punishment. The uncoemmon value of individual life

is acknowledged when the state refuses to take life.
Dangerously irre8ponsible"people can be separated
from society without taking their lives so that all life |

is reverenced.

(4) The death penalty is not iﬁfoz_‘ma’.tiv’é. When

imposed, all avenues to reform are closed. It negates
the possibility of rehabilitation, The second chance or the

thousand and one chances are withheld,

(5) Justice demands that the lawbreaker as well

as'society explate {make up for) the crime. When‘the
state té.kes a man's life, it cannot compensate for what
has been left undone in the-lawbreaker's life, Society
is the first and chief criminal, and sc'sha-res the

guilt for crime, When the state imposes the death
penalty, it refuses to admit its own participation in
the crime through the lovelessness, the impossible
conditions, the climate of war in society. It rejects
its corporate guilt. It assumes a sklf-righteousness
dammuing to itself.

:5) It is not a deterrent to capital crimes, One

of the most recent comprehensive studies of the
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experiences of the staﬁea which have aboligshed
capital punishment in the United States and 36
foreign countries was made from 1948 - 52 by the
English Royal Commission on Capital Punishment.
The conclusion reached in this study is that "there is
no clear evidence in any of the figures we have
examined that the abelition of capital punishment has
led to an increase in the homicide rate, or that its
re-introduction has led to a fall,"

(7) Capital punishment diminishes the certainty

of punishment. Without capital punishment, more

convictions are possible with fewer delays, Itis a
common experience that ju¥iss sften will not convict
when they know the penalty will be death, Capital
punishment gives juries an unconscious excuse for
acquitting a guilty pecson.

(8) Capital punishment deprives our judicial

_svstem of having many of its most able and con-

scientious citizens sékve on juries. I Many citizens

ar: wwninded from jury duty by giving an affirmative

ari o 30 the qusstion, '"Do you have any conscientious
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scruples against inflicting the death penalty ?

(9) Justice is notoriously unequal when it

comes to the death penalty. A person in one section

of the country may pay the supreme penalty, while a
person in aryxother, part of the country convicted of a
similyar’crime under similar circumstances may ''get
off light''. Thevpoor, the ignerant and Negroes have
the death penalty disproportionately imposed on them.
Unequal justice in the matter of life and death is

reason enough f.or the abohtmn of cap1ta1 punishment.

(10) The poss1b111ty of the death penalty

SR

heightens the sensauonahsm in a tnal'and aversely

effects the administration of justice. Furthermore,

the nublicity surrounding a highly sensational trial

may result in more murders and crime.

For these reasons I believe
capité.l punishfhent should te abolished. Before
sitting down I would like to comment on just one of
the~e arguments, I feel, perhaps, as the stfongeéf’,
and it is, that justice deménd it in the lawbreaker

aw w21l as souiety in some sense, atonement for this
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terrible crime of murder, Somechow, in our system
of justice we select the final hinge in the causes of

and charge him with the complete crime
crime/and in the case of a murderer, capital punish-

=%

ment, he is the one whose life is ended.

Now, I think it has been said here
before, Iv'r,n sure yourgentlemen agree, that in some
: se’nse' the citizen has a responsibility, in some sense we
have a cbrporate guilty. Sbciety has a certain guilt

and responsibility for ..

MR, BARTLETT: There is nothing peculiar about

murder in that regard, isn't this true about all crime ?

MR, DADY: Yes, there is, but there is this

pecuiar thing about murder; well, capital punishment,
When the person's life is taken by the ;state, the state
can no longer afone or expediate or help to make up

, for that which has been missing or lacking in the ,
pevson's life that has been taken. Neifher can the
pasuio. whose life has been taken do the safne. ‘He has
ne _'f:':s;;:ff.bility" of atoning. It skeems to me that every

pesol has an inalienable right to atone for
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crime and it also seems to me that society or the
sta.té in ’this case, when they take a man's iife,- is
: being juét a bit hypocritical not accepting some of

thg blame, ét least for this crime. It seems to me
this is a pretty strong case, at least from my point
of view, for the abolition of capital punishiient.
Thank you.

{WHEREUPON AT THIS POINT THE HEARING RECESSED FOR.

TEN MINUTES, RECESS WAS HAD FROM 3:30 P, M,
TO 3:40 P. M. )

MR, BARTLETT: Ladies and Gentlemen, we will

proceed with the hearing. I would like to ask to be
sure that everyone who wants to be heard will be given
an opportunity to speak. The people I have yet to be
heard are: Mr. Napier, Mr. Neuman. Is Mr.

Neuman here ?

MR, NEUMAN; Yes.

MR. BARTLETT: Revérend Grove and Mr, Michaels.

Are there any others who have indicated that they

wish to be hea»d ?
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Mr. HUGHES: Yes, My name is Reverend Richard

Hughes.

MR, BARTLETT: We were looking for you 2ll day

Mr. Hughes, You may as well start off the batting

order for this session then.

MR, HUGHES: I'm sure I do not deserve that

privilege, but I appreciate it nevertheless,

Gentlement, I have been in the
most embarrassing situation for the last twenty-four
hours, for within the last twenty-four hours I lost some
important documentation. I am sure the documentation
I was going to present in support of my argument is
well known to all of you. I am not going to say any-

thing I could not document, and I've lost my documents,

My name is Richard Norman Hughes,
I am an ordained minister of the United Presbyterian
Church in the U.S. A, I am currently serving a’s
Executive Director of the Rochester Area Council

of Churches,
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I wish to state to the Honorable
Members of the Temporary Commission that I am here

<4

on my own responsibility speaking as a private citizen,

I have asked for a brief period
of time to add my voice to those who are pleading
for abolition of the death penalty in relation to capital
crime. I believe the term used is commonly called

""capital punishment'',

I plead for the abolition of
cap&tal punishment on no new or novel grounds, and
I assure the members of the Temporary Commission
that I will be brief in summarizing the reasons for

my position.

In 1945, while serving as a
Chaplain Interne at the Hous e of Federal Detention
on West Streei; in New York City, I had occasion to
counsel with a deeply depressed inmate who had
attempted sﬁicide by slashing his wrists, and then
had su’ffered a mild cerebral hemorrhage, though

he was a man of only thirty-three years of age.
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Over a period of several months, through privileged
confidence, Ilearned tmuch about this man, whose
career sorely justified the journalistic cliche',

"2 hardened criminal', His depression was
apparently due to deep feelings of guilt and anxiety
over the impending death in the electric chair, (in
New York State) of two men who had been tried and
found guilty of murder. He swore to me that the
two men, (whom he did not know} were innocent of
the murder for which they had been convicted, and
that he knew who had committed the crime and the
motive and circumstances under which the crime
had been committed, He could not bring himself

to help save the innocent men, partly out of a
degree of concern for his own personal safety, but
tragically, more because of the peculiar code of
certain criminal types who somehow convince them-
selves that you don't 'squeal’ or 'ra.t'/on another
member of the sociopathic fraternity. Yet, he{elt
guilty enough to experience for two months a deep

depression. The last of the two men had died in the
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chair moments before I was told the feal reason

for the depression of this inmate. Althoughlam

sure that the Temporary Commissién takes a dim

view of the so-called 'emotional! view of the capital
punishment issue, I should like to say that my emotions
were much involved in hearing this just-too-late-to-do-
any-good-at-all statement from that inmate back in
1945, It caused me then, as it does now, to believe
that the risk of condemning one, just one person
innocent of capital crime to capital puﬁisﬁment, is
enc;ugh to determine upon its 'aﬁélishment ina

civilized state, The adverse side of the argument,

that séme guilty of willful capital crime have gone
unpunished to their graves, or have been jailed for
brief periods of time on some charge like income tax
evasion, is to me further argument for the abolition

of the death penalty., May I say, I cannot go beyond
this without certainly violating the private confidence,
although after 17 years, you don't squeal or =g¢ on
another member. I never understood this, but it

was true in this case,
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MR, BARTLETT: Mr. Hughes, were you satisfied at that

time, or did you ever attempt to make an investig-

ation to determine the veracity of it ? -
MR, HUGHES: Yes, sir.
MR. CONWAY: In what way did ySu corroborate

him, Mzr. Hughes ?

MR, HUGHES: There is nothing I could say

without violating the code as I do dare as Chaplain.

I'm sorry, that is private confidence.

MR, DENZER: Was this the case where the people's

proof depended largely on a dying declaration ?

MR, HUGHES: Gentlemen, the man was an

accessory to the crime, May I unquoi:e there ? May
I also add that during that same period of seven
"months, the Chaplain during the internship, con-
fessions that involved murder, although those who
were making those confessions were not incarcerated
on that charge, nor would they be, as far as any

of us knew at that timg.‘ . Now, the following are

my personal beliefs:
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(1) that on occasion those innocent of capital crime
have received the death penalty.
(2) That the fear of capital punishment is not a
deterrent to the commission of capital crime,

a, Crimes of passion obviously blind one to
either moral or prudential restraint,

b. Sociopathic or criminal types are always
sure they will not = be caught,
(3) That capital punishment obviously denies any
opportunity to rehabilitate those convicted of capital
crime.
(4). That the death penalty tends to be visited upon
those who are poor,
(5) That the death penalty is basically punitive and

vindictive.

I admit that the question that arose
in my mind as to whether I should appear at all today
unless I could claim to represent a large number of
people because in the final analysis, it is the sentiment of
the largest number of people that will determine

whether we eliminate the death penalty in New Y, 1k
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State. Vox Populi, Vok Dea!

I céuld only say to myself that
appearing before ybu is something which I'have needad
to do out of my own coﬁscience and what I believe to
be the Will of God in relationship to this concern. We
don't have to kill a convicted killer -- we’ want to
and that is our sin. We wuld incarcerate him life. . .
we could attempt to rehabilitate him - for once con-

victed he is at our mercy, a pawn of the State.

In spite of the frightful destruction
of human life which has taken place in our generation
and the threat to human life which hangs over the
heads of all humanity in the form of nuclear war head at
the tips of modern rockets, I believe.it is of the deep-
est importance in areas where we have some measure
of control over events and lives to prove by our deeds
that life is still precious to those whg hold it and to
Him who gives it; that retributive justice (an eye for
an eye, and a toothfor a tooth) is archaic and :'ui the
light of present knowledge immoral; that we recognize

human justice is too fallible to justify the death
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penalty for capital crime. Thank you.

MR. BARTLETT: Thank you, Doctor. Mr. Napier.

MR, NAPIER: | Gentlemen, I am Robert Napier,

practicing attorney here in the City of Rochester,

and also a2 member of the Rochester Bar Association,
the New York State Bar Association, and have the
good fortune to be on the Coﬁmittee of the New

York State Bar Association relative to the Penal

Code and Criminal Procedure.

I speak here, however, golely as an
individual, and as a member of the New York
Committee to Abolish Capital Punishment. Now, I
have spoken on this subject in front of groups varying
in size from five people to one hundred and fifty. The
most recent talk that I gave was this past Sunday in
front of members of the Third Presbyterian Church,
at the Johnson House, here in Rochester. That,
of course, is a speech that I could now give to you. I
am not going to give it to you. It embodies things

that you have heard here today. It does not make it
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less weighty or less important in my opinion,
because it is repetitious. The arguments I think are

in favor of the abolition of capital punishment. -

I would like to bring to your attention
a particular quirk, perhaps, of this problem. I can
only speak personally as all of us caﬁ when it comes
to a subject such as this.

I have had the good fortune or mis-
fortune some six years ago to be asked by one of the
judges to take an assigned case for felony murder. I
tell you, gentlemen, the experience is one I would not
want to go through again, I am afraid I would have to
shirk any duty as a practicing attorney if I were so
requested in the future, and I would only do so be-
cause of the finality of capital punishrﬁent; and as such,
to take the as signment to investigate it as I did, to go

south
as far/as Birmingham, Alabama, to get the background
of an individual to be assured in my mind as every
questions that this man was legally sane. There
were many factors for Which‘ he should not be sent

to the electric chair. It was an experience thatl
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will never forget, an e‘#:per'ience that I do not want to
undergo again. I'm quite sure I would not feel this
way if the wor st thing that codid happen would be )
life imprisonment and)o:r other penalties. I don't

know if any of you have ever had that experienc-‘é; I

will assure you that it was most he’a.rt rendering when
ultimately a good result was obtained from a stand-
point my client was being sent to prison, he was not

sent to the electric chair, but as long as that

possibility was there, I do not want to undergo it

age;,in. I would like to say a word as an individual
practicing Roman Catholic. I would like to quote you
from the '""Commonweath', The independent Catholic
magazine, an article written by Robert Hovda for

which he said., "Reverence for life as the Christian's
sluggish awareness that when he confronts another

man or woman, he confronts Christ, the Son of Man,

the second Adam. Reverence for life as the intuition

that we are not so isolated from one another's guilt or

goodness, that we have a right to cut these mortal

ties. Reverence for life as the understanding that,
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since each of us ig invited to share, fox all eaternity,
the life and happiness of the Holy Trinity, this life is
more, not less, sacred and crucial and important." -
This mortal span is all the time we
have for choice. And it is much too easy té say that,
knowing the time of his death, the prisoner has ample
oPportunity to prepare. Astate of shock is not fertile
ground for faith. Nor can the external pressures
of death row, whatever happy urgency their
advo’cates’ find in them, be conceived as encouraging
the dispositions necessary for a fruitful reception of
the sacraments, Those who advance this argument
suffer from a view of the holy signs that is as outdated as it is
mechanical.
It has been termed "sentimentalism",
I know, to broach with awe and sense of mystery this
reverence for life, But deciding on the end of 2 human
life is not to be placed in the same category as a
decision regarding a hymn for Vespers. The word
"sentimentalism'f might be appropriate in the latter
case; it is not in the former. And I have never heard

it used when a Christian evidences genuine concern
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i

fo# the life of an unborn infant br recocils from the
prospect of sulcide.

-

MR. BARTLETT: Bob, brie question. Are you
familiar with the California practice as it now works ? )

MR, NAPIER: Yes, I am Mr. Bartlett.

MR. BARTLETT: In your opinion, would this be a
substantial improvement over our présent mandatory
sentence ?

MR, NAPIER: Yes, I think it would ‘be. | I don't
consider it the ultimate as I would want it. I consider
it much of an improvement, yes, sir.

MR. BARTLETT: Thank you, Mr, Napier. Mr. Neuma:

MR, NEUMAN: Mr. Bartlett, Mzr. Conway, Mr.

Denzer, I speak as an individual, I'm a high school
student in the City of Rochester. I did not bring any
notes. I'm trying to express what is in my mind to you,
I think that notes would only hinder me.

In this last year I made the)decision
on my own, I was just conirgnted with this issue last
year, with the problem, well, actually, with the

possibility that capital punishment could be abolished.
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I analyzed the people hefie this morning as coming i
from two major groups, ofie of which I wbuld lable as
moralists. These péoi:le think that it is wrong to ‘ -
kill in any circumstances; these people, I think, Wouyld'
generally be people very much in favor of ’ne:gotiations,
and fearing war very much. The other grOup of

which I think only one, that was only one represent-
ative, is the kind of a person which I call practical and
sees that there are people who have got problems,

maybe they're sick, but they are still evil in committ-
ing crime, Therefore, it.is safe just to maintain capital
punishment.

Because there is just a chance that
somebody innocent might be, more people would be
Vkilled, innocent people, and it is better if our legal
system is at all valid to take the chance with death
of people who are evil rather than just somebody
innocent who could have been killed on the street,

MR. BARTLETT: This group recognizes, or claims

at least, the capital punishment is valid and unique

as a deterrent for murder ?
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- .MR., NEUMAN: : Definitely. I come before you

then and ask your attention, because my position is
a little bit different. I.came here actuaily to learn
this morring, as much’ais to talk before you.
Thereforé, I'm not as definitely a person in any
opposition to capital punishment. I see a value to the
very practical thought th#t it makes sense that some-
body is not going to comrﬁit a murder if he is going to
commit a murder, he is selfish, he is going to be
selfish about his own life, this makes sense; but I
ha;/e a feeling that many of the people who believe this
are using this in a very logical sense. I believe this
by their own logic, it makes sense,

I don't believe it is possible to
actually think like a criminal. I don't see how they
can actually put themselves in his shoes and, there-
fore, I see the only other way to be possible, try to ?
figure out if it is the deterrent; to look at the statistics;
the statistics doesn't seem to be definite either. So
there could not be any definite statement. I made my
decision against capital punishment instead of us

questioning capital punishment as it is now, we should
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completely abolish it. It was suggested before to
mdke a moritorium official. If this be the case, it
. is not, the case we should be examining our right while

we should not be killirig.’

MR. BARTLETT: Do you think the burden of proof

should be reversed ?

MR. NEUMAN: | VI do believe thoughi there should
| be a vyjevry définité ini;'estigation made as to whether
another deterrent could be sub’stitut'ed. " Nobody else
ha.rs mahaged to‘Athihk;f: éomething new. We have a
: lifé_ sentence now without parole in some states, I
believe there should Be some invéstigation into some-
thing néw besides this as well. Can common sense with an
: invéstigation with the’ deterrent value of a life sentence,
because I believe right now we are investigating the

deterrent value, this is something that is very hard to

do.
MR. DENZER: L What other types have you in mind ?
MR, NEUMAN; '~ The only other idea I could think of off-

hand, and this is from no experience, of penology, and
not even having read cléarly Chessman's book ...

MR, DENZER: That doesn't make you an expert,
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MR, NEUMAN: I was thinking along the lines of

solitary confinement and something I have read since,
and made a‘ decision, that some states offer capital
punishment for those people already serving a life
sentence,

And to having made my decision, I
wouldn't consider myself as to one of these two camps,
the Liberal Camp or Conservative Camp. But I think
that my position is unique.

MR, BARTLETT: You did a good job analyzing the

points of view here today. Thank you. Mr. Julius
Michaels.

MR, MICHAELS: Gentlemen, I am an attorney as

Mr. Napier, and I have heard a number of people speak
here today and I believe they have great éompetence. In
other words, to save time I have generally for most parts
endorsed the argument's. that have been given. I appear
because having practiced for most of « my twenty-one
years as a lawyer in the court room and in the trial
arena, perhaps any point of view that a lawyer might get

from that particular experience or experiences may be of

some va ue to you.
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I don't think there is any question

that as has been stated tha.t there is a form of
barbarism to capité.l punishment, and with the number
of examplesi that have been given; I feel certain in my
own mind that it is not a deterrent. I think if you
picked up a ‘Rochester paper within the last couple
of days and saw a person who dictatéd into a tape
recorder that he was going to kill and then went out
and killed knowing full well that we have an electric
chair here, assuming those are the true facts, as we
read them in the paper, it is obvious there is a lot
to be desired as far as the deterrents are concerned.
But I'm going to be a little paradoxal for just a
moment, I cannot deny and I think many people
cannot deny that we have all seen cerfain crimes
committed that have been so c..old and so calculated,
and we feel so  certain in our minds that a person
actually committed that crime with all deliberate-
ness and for a certain selfish profit, that many
of us deep in our minds havé felt at times that the

only punishment this person could get would be to
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take away the life that the food from somebody else.
| Paradoxically; I still am in favor
of the aboli’shment of capitai punishment despite~
this type of a subjective thing that has occur‘red to
me, and certainly has occurred to others, I don't
suppose it is necessary to names types of those
murders where wé felt almost in fa.vor of an "eye
for an eye', the point I want to ma..I;e, and the
reason for the paradox is this: Determining who
really deserves in the last anaiysis to ha‘ve his life
taken away because of the life he took of another,
because of some other crime by statute which says-
the life should be taken away is a very temous thing,
I think it has been stated here now
that this McNaughton rule is an illegai type of a
rule on the signs of who knew the quality of his
acts, and so forth, and wé all know that our -
society has reached a point where we realize that
we can't use legal signs in determining whether
people should or should not receive the ultimate
penalty. We know that our head scientist has

reached such a point, our science of psychiatry and .
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so on has reached such a point that making the
. decision as to whose life should be taken is an
extremely temous one, and by whom must this “
decision be made, it must be made by a jury and
having worked, as I say, for a number of years be-
fore juries, and having full regard and due respect,
mind you, for -our jury system, and I will say this,
that off-hand I know of no improvement on it for
the most part. Nevertheless, the fact is tha.t no
jury system is infallible. A jury represents a cross
section of our community, but I tell you, gentlemen,
that some days you get a creamy slice of a cross
section of your community, and other days you get
a pretty rough slice of cro’ss’ section of your
community, and that means that one jﬁry confronted
with this very tendious point as to whether or not a
life should be taken may say, yes, it should be

taken, and the very next day this other piece of cross

section would say, no, an absolute contrary determination.

MR. BARTLETT: You are réally talking now about

the situation where the jury fixes the penalty ?
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MR. MICHAELS: I think that is what they do in

essence here, isn't that ‘correc;f: ? Presumably based
on the facts. Then there is a mandatory death

sentence.

MR. BARTLETT: I'm leading up to this, Would you

be satisfied with the Claifornia system of a two-part

trial 7

MR, MICHAELS: You mean where a jury decides after

they found the defendant guilty or innocent, then

to decide the question of death or not death ?

MR. BARTLETT: Right.

MR. MICHABRLS: No, because I still maintain that

this question of death or not death is such a tenuous
question based upon our medicines that you can have
one juror one day say, yes, he should die, and another
jury from the community, twelve different people

would say no, he shouldn't die.

MR, BARTLETT: What has medicine got to do with

it ?
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MR, MICHAELS: Medicine has this much to do with

it. I think some of the arguments that have been
developed here sociology as well ;s medicine, The N
arguments .that have been developed here indicate that
there is somewvh ere, way above us, or way above _
our thinking, and I refer to a very delicate point,
there is some justification whether ‘he likes it or

not, for persons having done what they did, we

don't like the end result of what happened, but
searching back in the background and the society

we live in, and looking into the entire situation

there may be some justification in the last analysis
for a person or at least there might be some reason

to exonerate a person who committed a crime., I
think that has been developed here, but I say, that
making this determination, I think at times is so

delicate that you find nine were in favor and three

were against when they han g the second time,

MR. DENZER: Isn't this an imperfection that is

throughcut...
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MR. MICHAELS: Yes, I'm pointing out that when
thére are imperfections which are beyond cure, and !
where I cari see no cure, and I don't think I see
anybody suggesting a cure, thenI thir’katha't we have
no alternative, but to not take a life. ,

MR. BARTLETT: Your points very simple, Mr.

is it
Michaels, /because of the rmk of convicting an innocent

person and the possibility of correcting that error ?

MR. MICHAELS: That is correct. I have really
tried to bring my argument down to the arena in
which I have seen this operate. I can add, I have
jurors call me up years after a trial, outof a sense
of repentance at imes, and this has happened on
more occasions than one where they did a lot of
thinking later on but, of course, that may be at a time

when it's too late to do anything. Thank you.

MR, BARTLETT: Thank you, Mr. Michaels. Any

others wish to be heard ?

DR, BROIDA: My name is Dr, Daniel C. Broida.

I happen to be Chief Psychiatrist at the Veteran's
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Administration Out-patient Service. I speak today
as a private citizen and psychiatrist, so, I must de-

“4

tach myself from that official affiliation,

I héve been here since two o'clock
listening to the testimony of the people before me,
- and much of what I hoped to tell you has already
been said, so, that I will confine myself to some

other points which, perhaps, have not been mentioned.

I, too, have been educated as the
high school student was, and one thing in pazticular
that interested me was the feeling of those who
have been close to this and what can we learn from
this behavior. Mr. Napier, for example, he feels
he cannot practice as fully as an attoi'ney because of
this kind of law, a law that will permit capital
punishment, This disturbs me. It is interesting also,
I believe, it.makes the executioner himself. I don't
know what the law in New York State is. It is kept
‘disguised, hidden as to know he has a conscience of

guilt, even though what he does it not right,
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We also know from studies and from

soldiering during the war, for example, that in the

1
<3

battleficld a shéekiﬁé{y sinall percentage of soldiers
can pull the ffiggeri th this reluctence even during
the time of war ? Yet this is a deep seeded reluctance,
a deep reluctance when it c‘omes to killing one's

fellow man.

MR. BARTLETT: You are getting away from the

point, Are you suggesting that a very high percent-
age of our combat groups during the war have failed

to pull the trigger ~ ?

DR, BROIDA: Surprisingly high, I can't give you

the exact figures., I was shocked myself, I believe

it was recorded, I can't give you the figures.

MR, CONWAY: What outfit was he in, check on him?

MR, BROIDA;: It's surprising. It really is an

eye opener, I should get the exact figure, it's well
over 50%. I also thought of this possible explanation.

Mr. Klein indicated that he has heard very little
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or nothing from those who have taken the other view,
Those who would have us retain c'ap'ital punisﬁment,

and once more I wonder if their reluctance to speak N
up doesn't explain their own unconscious guiit. They
don't feel free to step up, and they don't feel free to..

the point I'm trying to make here is that this is

somehow basically alien to our nature. And ]I say

this now as a psychologist, because psychologists

want to see all kinds of apathy.

As a psychologist, I should also
like to comment on what we know about learning and tht
that is what we are dealing here on, when we talk about
capital punishment. Apparently, I think we have to
demonstrate, and nobody has demons?:rated,
statistically or otherwise. It has been demonstrated
in some research that punishment could be received.

It occurs to ﬁe, for example, in the minds of the
psychotic character who might want té destroy if
he knows that he himself be destroyed, This would
only motivate him to commit the crime. It's quite

possible that capital punishment motivates in pathological

v v. H
1o R AT '
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states. We have to think ih his terms, not in terms of
the way we see it. We don't quite understand the

criminal mind, I think we have to.

Regarding discriminatory evidences;
according to the 1962 edition of the Encyclopedia
Brittanica, the study was recorded in 1961 in the A
State of Virginia, 189 white men , there were no
executions; during this same period, 52 Negroes were

executed for rape.

MR, BARTLETT: This has no validity in our  _

deliberations here ?

D R, BROIDA: No, but I think that is true. We

should confine ourselves to New York State, The
comment was made in this document. I'm being
educated by Joy;e on Capital punishment, the
immigrants, the illiterates and the poor, presumably
by Mr. Joyce in this book on Capital Punishment., Mr.
Joyce says quite a few things I don't think can be backed
up, and I for one am a little reluctant to accept his

standards,
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DR. BARTLETT: The reason we have been pushing

this line today with the witnessés is to determine whether
the claims made éhat th:is‘is true , the majority of those
executed come frorﬁ file undefi)ri‘\}ileged andi‘ ininority
groups, or v&hether; they claim this is a result of a
discrimination in the procesé of criminal justice, or

in the sense that this is the group in which crime is

bred. Itis a very important distinction to be made

between the two points of view. I wonder if that is

inconsistent...

DR. BROIDA: I think this point has been made

clear by our attorneys earlier who have spoken here
today. The final point, if I may make it, is I have
become identified with the so-called peace movement,
and I wonder if this does not have any implications for
the greater kind of destruction facing mankind today,

the dehumanization the nuclear war represents.

I wonder if we can, in this concrete
way, in the State of New York abolish the death

sentence and point out that murder is bad, it is wrong
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and in some small manner help people to think with
the broader problems of destruction. Destruction
doesn't solve problems, and deéfr'oy:l.rig people

doesn't solve problems; and the nuclear war ...

MR, BARTLETT: Do you take exactly the same

position towards the taking of a life in war even
though it is a matter of self defense on a part of a

given nation as you do in capital punishment ?

’DR. BROIDA: I'm not a pacifist, and I was a
member of World War II and supported its efforts
at that time. No, I think our technology is so, that
war doesn't solve problems. We must not labor
under the illusion that it does, no more than that
the capital punishment itself is an illusion of the

crime. Thank you.

MR. BARTLETT: Ladies and Gentlemen, this concludes i

the hearing on the question of capital punishment,

MR. KLEIN: i I wonder if I may be permitted

to answer one question that you have asked
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repeatedly durihg the day, regarding bias and

Q the minority groupss?
MR. BARTLETT: Yes.
MR, KLEIN: William Klein, The question

was raised several times as to the proportion of
Negroes and Whites executed in New York State,
and I guess the reason why I imagine no one has
brought this up at these hearings was because we
had assumed that the Commission had this inform-
ation and you probably do. But I just like to

repeat them here now,

MR, DENZER: If that were true, you wouldn't be

making any argument at all? Let me ask you my

question to you in this way, if I may. Do you have
. any statisticgl analysis of it, any break-down of

those charged with first degree murder in New

York State as to their background...

MR. KLEIN: Let me tell you what I have done

here. It bears on the subject.
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MR, BARTLETT: Do you have anything along that

line that he just asked about ?

MR. KLEIN: Yes, since the lst of January,

1959, New York State has executed twelve persons.
Of the twelve that were executed ten were Negroes,
one was white, and one was Puerto Rican, Now,

if we go to how other death penalty cases were
disposed of, we find that according to the figures
that I have here, the information which I have

here which might not be right up to date, there
were twelve death penalty cases disposed of

in manners other than execution, and of the

twelve. ..

MR, BARTLETT: You mean those who were

sentenced to death ?

MR. KLEIN: Who were sentenced to death and

whose sentence were either commuted or avoided

or given twenty to forty year prison terms.

MR. BARTLETT: I don't understand you, Mr. Klein.
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If they were found guilty of first degree murder
and sentenced to die in the electric chair, there is

only one other possibility.

MR, KLEIN: , The Governor's commutation,

MR, CONWAY: Are you suggesting that Governor

Rockefeller is prejudiced. This has been your

conclusion ?

MR, DENZER: | ' The capital conviction of "another

twelve, is that right ?

MR, KLEIN: These are another twelve.
MR, DENZER: If they are capital convictions,

they must have been sentenced to death, and the only
way it could have been commuted was by the

Governor,

MR. KLEIN: All right then, but five or six
of these were commuted by the Governor, and the
others I'm not sure of, I am not a lawyer, and I

don't know how these other cases...
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MRi BARTLETT: What ig the source of your figure ?

MR. KLEIN: Wew York Committee to Abolish

Capital Punishmert, a ﬁiec;e of material they put
out in March, 1962, I try to keep it up to date

through newspaper articles,

Now, I'd like to pass this up to you.
Perhaps you can determin‘e it better than I because
I'm not a lawyer. Of those who were sentenced
to death and who are not executed, fhere are a total
of twelve such cases, of those cases eight were

white and four were Negroes.

MR, BARTLETT: I don't mean to keep pressing you

about this, but if the figures given are correct, for
what you state to us is correct, that these cases
all involved defendants who were convicted of first

degree murder and sentenced to die ?

MR, KLEIN: Yes.

MR. BARTLETT: And this is after a review by the Court

of Appeals. Then, you are telling us that out of some
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twenty cases involved, I gather from your figures

there must have been fifteen Negroes and five

Whites, is that right ? -
MR, KLEIN: Out of the twelve cases that were

disposed of in a manner other than the chair, 24

cases altogether.

MR, DENZER:  This happens to be twelve and
twelve, or twenty-four convicted of murder on the

death penalty imposed at;d then twelve of them were

executed, and the other twelve were nbt, is that right?

That is correct. Of course, there

MR, KLEIN:

areh large number of prisoners in the row right now.

MR, DENZER: Seventeen.

MR. KLEIN: Whose future is hanging in the

balance, shall we say ?

MR. BARTLETT: I still don't get your point, Mr.

Klein., Is it your contention that there is discrimmation

in the process of criminal justice in first degree

murder cases in New York against minority groups ?
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MR. KLEIN: That is the only conclusion I can
cira.w from the figures which I have before me.
I don't say this is a conscious discrimination on
the part of jurdrs. Pei‘haps», it is mereiy

what has been,

MR. CONWAY: | It goés farther beyond the jury,

Mr. Klein, you are talking about the Governor.

You say, if the Governor has two cases to decide,

he commutes one and one he convicts. He commutes
the white man and executes the other one, and that

is absolutely invalid.

MR, BARTLETT: You have no understanding of the

local system of clemency hearings, Mr. Klein. I

really think I have to disagree with you.

MR, DENZER: First of all, I think you better

analyse those twelve cases, Ihave the feeling
maybe they are not all cases involving capital
punishment, or capital convictions. Perhaps,

they are cases that simply wouldn't proceed to

execution. I would not analyze that group.
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MR. KLEIN; I withdraw my argument, and we

. - Wﬂl have to find out more about the information
which we have recei.ved., where ten Negroes and
one White and one Puerto Rican have been executed
in New York State. It seems unlikely to me that

the proportion of crimes by Negroes is that high,

capital crimes,.

MR. BAR’I‘LETT: Do you know? Unless we have
| some figures as to the proportion who are charged
with ﬁ.rst degi'ee murder, your analysis is complete-
ly of no means, that is the reason I brought up
the matter of how these Aother death penalty cases

were disposed of,

MR. KLEIN: ' May I leave this with you ?

‘ MR. BARTLETT: We got your sheet, your committee

sent it to us in New York last week,

MR, KLEIN: Well, then, I guess I will have

to find out more about these specific cases,
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MR, BARTLETT: You better communicate with us

for any further information, I suggest if it is your
position, that there has been discrimination, you
had better document your evidence, you had better

document your cases well.

MR, KLEIN: May I ask you whether you know what

the proportion of first degrees were committed ?

MR. BARTLETT: No, we don't, That is why we

have been asking.

MR, DENZER: As proportion to what ?

MR, KLEIN: What the proportion is with respéct
~ to Whites ?

MR. DENZER: You mean the numbers committed,

you mean as against percentage ?

MR, BARTLETT: You will never get that figure.

They are not kept because of the anti-discrimination
law. The various courts and District Attorneys'

offices don't write down whether he is a Puerto

Rican, or that he is a Negro, or Italian, or Jew.
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MR. KLEIN: This being the case it will be

very difficult for us to prove our point,

<%

MR. BARTLETT! I think you better get a stronger

argument than this one. The meecting is now

declared closed.

(WHEREUPON THE MEETING WAS DECLARED

CLOSED AT 4:30P.M.)
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