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Minutes of the Meeting of the

kNew York State Temporary

Commission on Revision‘of thé
‘Pénal;Law and;CriminalzCode;\‘
__held at 155 Leonard Street, | |
New York, New York, at lO 00 a.m.
L ~on Tuesday, December 18, l962pwwm,
Present:  \Richard J fBértIett, Chairman
'Tlmothy N. Pfeiffer, Vlce Chalrman
Nlcholas Atlas
‘W@waard A. Jones
Wllllam Kapelman
w,I-Ie:rbert Wechsler
‘Rlchard~G,‘Denzer,‘Chief‘Counsel
Josephwf Czechlewskl, Representatlve of the B
‘‘‘‘‘ :Speaker*ofAthe Assemblyj
|| Excused: John Jl‘;'Cbnwav,;J?.}
| Phi;’L'::L‘p“Halggfrh‘Jk

Williém”Méhonev

Samuel J Kearlnq, Jr., Representatlve of the

MaJorlty Leader of the Assembly

Herman Bass,‘Representative of tthMajority;‘ﬁ

Leader of the Senate




-Du

JoséphHKunzeman,WRepresentative;ofdthe‘Assembly'“

Ways;and,Means,Commiftee L

_Robert Bentley, Representative of the Senate .

- Committee on Finance

Peter Preiser, Associated Counsel

AlsofPresentkWilliamlBulman,VAssistant‘Counsel,“Judicial

Conference

~ discussion of grand jury presentments..

ArhoideﬁmHechtméh,;ASSistantiCounsel‘

WWWJoﬁhLKelligréw,MAssistant}Counsel

, MWWwPéte:;J,MMCQuillan,,AssistantﬂCounsel‘

Charles E. Tordia, Assistant Counsel

Meeting pommehCéd;ai@lO;OQfa;m;QbyiChairmanuBartlettMwithTawm””Ww

Bartletts "--.Ijhaveer.}Mahoneyls,voteaingfavorwof

‘ ‘maintaining;thewlawwaswsetidoWﬁﬂin;Woodgy.;wmWMW‘

Wechsler: "I would like td;sathhatwthe;téhtétivewgrandmwww1ﬁ

_Hughes f So,WwewhavéwaM5-4;votegbnwthat,ﬂﬂwwuW.WM

_Bartlett: "It takes 16 to constitute a quorum? It takes |8

. jury draft bill is a brilliant job." [prepared |

" by Hechtman, Kelligrew, McQuillan and Torcia]

(Mr. Denzer concurred with Professor Wechsler on the staff's bill. S

12 to indict, right?"

(Discussion ensued on the tentative bill.)



‘Wechsler:

,YI'wouldn’t‘feel'tngunheppy if tﬁis were_

__passed, either."

Bartlett:

"Is it necessary for us to spell out anything

‘~by waiver of immunity'ﬁere, as undergz;B?

I have two votes in‘myfpocket on this issues

 Messrs. Conway and Mahoney. And Mahoney will |

 be negative on this [the grand jury issuel,

Pfeiffer:

| "He‘s:for the change in the'law and‘thie?" il

Cbnway is for it."

~ Bartlett:

““"Right It is my thought that the repOI‘+

ought to reflect that a magority of the

"‘Commlsslon favor (recommend) no change in

Denzer:

. the law as establlshed by Wood v.\Hughes;f>

Bartletts

‘"Just a flat outllne‘onwthe‘law wapresentmeg§57"

"Right."

Pfeiffer:s

‘Q"PhraSe‘it'asefollows: »In;the;eVent the

: Leglslature may con31der a change in the Wood

V. Huqhes 51tuat10n, the Commlssion recommends e

~'a blll in the form proposed A

Denzers .. :

gn,"ThQQj*pUt~1n afshort comment thétgthespresent‘

law and constitutional provision respecting

~waiver of immunity will remain as it is. 'No

 substantive changes whatsoever are intended

_to be made in the area of immunity."

Bartlett:

"I recommend in our report that we give some

mentieﬁ to the bill introduced by the




| . Pfeiffer:

Bartletts W"DistrictwAttorneysgAssociation-ethewKuhubWMAWWM4

«wRobbinswbill,"kk

_M"Inc ]_u de 9a ]_3 o) v 't hat: -the CO mmission ;'ih el d a S

~hearing on it."

Wechslers

NwofepefsoneyandgoffieialS,already»exist«ahd SRR

" ABTa,s ica 1ly ,Mwearesa‘t isfied _that ~a de qua o

‘WagencieswandHmechinerwaormthe investigation |

efunctlon by llmltlng it to the return. of

| Denzers

- 1ndictmente."

“\”ThekmemQrendumvcouldwihdicatewthat~thewebu5e5~ww

Wechslers ... .

Bart ]_etr't PRSERESNE o

Wechslexrs

~q_'do not. outwelgh the advantages of- permlttlng

fm@grand Juries to. flle reports "

"We can determine how we fit it together." .

"We recognize that the Legislature may determine
Witselfwto@prgceed,with legislation.restoring‘w‘w 

some rlght of. reportlng .and, therefore, we -

‘:needs of the grand Jury. and at-the same time -

'undertook to draft a bill that both meets. the

'-;;llmlts +he p0551b111ty of abuse. wTheumemoranaumw‘._~

wwb;llm1swsatisfaCtory;LMr;mMahoneyJ&wmlt!smbest@fﬁ 

we don't say in our memorandum, - 'Here'e an-

_ddea.! I actuallv would not be unhappy if




Wechslers:

th’iSf bill were: p\k,a\‘s,,Sedv, "

‘Bartlett (to

~hHawapg,ihow7do you feel about it?"

- Jones) s

Jones:

"What was the thlnklng behlnd 1t, to make it

a new section 253-a...a1nce §253 already

“relateS‘to'mlsconduct'of public officers?"

McQuillan:

"'We have in mlnd, 31509 §245 "

Bartlett:

‘;"The 'qeneral 1nvestiqatory power‘...Let me

”fw}ask the sﬁaff. Was there any partlcular 1dea

why ﬁns bill should follow §253?"

Jones:

‘"Then, too, I suppose, 1t's being headed

(i"Grand Jury Repo tS’ Why does the openlng

‘,paragraph of,subdlvision 1 refer to 'the court

~ for which it was'impanelled‘finStead of 'by

_which it WaS!impaneIled‘?"'SV

McQuillan:

"y suggest *for' 1nstead of 'by' because, for

example thé%l962 term of SUpreme Court w1ll .

generally 1mpanel the January 1963 term of the

Bartlett:,

~ grand Jury‘"

*15"&fbr‘Whichﬂit‘Was,imbanellediig“Wili’ﬁhiéﬁ(

| Pfeiffers

. cover all things?"...

"Will this provision cover extraordinary terms

'{aOffﬁhe?Supreme~Court?ealled,by the Goverror

’;for special 1nvestlgatlons?"i

Jones:

"§253, now,...I notlce here we've’ veered away

Is there any partlcular

: fromkthat‘langanGS




|_Joness . .. ' _meason. for- that?"

(The Comm1531on then agreed to reletter paragraph g 1n “

subd1v1sion 1 as "B" and._ reletter "B" as\"C ")

Bartlett: ‘”".. Is +hls really what we're trylng to say?"rwex

Wechsler: p“I think. 'B’ (§253-a~l) haswgotathe teart

,before the horse '"a

"Contalnlng recommendatlonb of a. general

‘“dand ob1ectlve character for leglslatlve or

Jiuexecutlve actlon in the public 1nterest"

Bartlettzwwwaw;;:"We dld get 1nto a dlSCUSSlOﬂ of whether l~C .

auld be used to castlgate vvvvv the accuser...

Atlas:s

"May I pornt out that we. have a. crlmlnal llbelaéa

”1n a prosecutlon...or crlmlnal actlon "‘f

Wechslers ,;wmai"I thlnk when we. get to leel, wefll recommendwcf"

_a repeal of that law.ﬂ‘urw”

'rBartiett;,wwy,rW,"That, I thlnk, is covered by 2- Thls takesuwﬂ

'Jcare of the matter of the grand Jury shootlng;;wn‘i ,,,,,,

back at Lane, for example, 1n the Lane-Carllnommwl

"matter "‘

Wechsler: :  "The grand Jury examlned the facts and found

wrong




-
Bartlett (to - "Howard, a ﬁy>w~'o~:'thfei‘-w~comme nts on thig?" +v- -
Jones) s | s |
Jones: "When»do%Wewwant«itwto?takeweffect?”
Bartlett: - '"f see -No- reason fffff why»1+ can't take ~~~~~~ effe
_aﬂmedlately."
Atlas} ~M”I have no- feellng about ‘this at all -

Pfeiffergiﬁww¢www

"When drafted~1n blll form, ‘have-it- read thatwwww‘

Bartlett oo

jlt shall take effect 1mmediately."

-Atlas:

;...I thlnk it should be said -

Wechslers ‘"It's all rlght w1th me."

Czechlewskiz: = *iiiYweWWOUldn‘twwantche“pUbI{C“OffiCialginwMW“““

w”a,+he pos:tlon of 1051ng hlS JOb."

| Bartlettawwawwww@"That was - the 1dea of thls in-the- flrst place." 5

P|'

Atlass: - — "It's Just an- inv1tatlon."

Bartletts oo We want o

l] wants to appear "

Wechsler (towwgw@

”@lt would be better chkymtogéayww;awww

Bar‘tlett): S

Bartlett S 4

"I thlnk thls 1‘fwhat Joe [Czechlewsk

I thlnk '1nv1ted'for ’subpoenaed' doe

| Atlas: UMWM,M,<~ "Or :lappearswatwhmswownwrequest '"““
(M. McQulllan read from the New YbrkMS+ate Constluumlon;” 

relating to-the. calllng of publmc off1c1als before the grand




Bartlett: "Is the constitutional provision supplemented 

by lggislatioﬁbd"

_Wechsler:  "...Give him an opportunity to keep his job,

McQuillan: . "No, it's self;executinq{ﬁ

~ if he comes in."

(Messrs, Denzer and Atlas concurred with Professor\WechSler.)

Bartlett: : 9,»,U5eUthemconstitutionalwang1eﬁp,bewgiVﬁnfww wQ

(The following words were suggested: "to appear voluntarily |

an opportunity to appear without a waiver of

immunity."

‘Hechtmans G "Even‘ifwhe“appears,voluntariiy,@he‘mayﬁstilLwa

Bartlett: “Whaf‘ﬁﬂold‘[HGChtman]-isMsaying,wis,Vit. B

~ lose his job."

_isn't necessary to spell this out." -

Hechtman 2 _ "The Constitution doesn't permit us to."

Atlas:  "I'm glad I raised this."

Bartlett: e thihk Herb's original point [is good]...

We nghi;tpwuse ‘subpoena’ instead of

~ 'invitation.'

o "I think we've missed a point here: All we're

saying is the public officer appeared or Cou1d~

have appeared..."
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Aﬁlas§l  - “";,,I thihk‘yoﬁ oould wikieoéibook ongthe
wOrd'fCall'...That wérd doeSn'ﬁemeenVa thihg -
except an érgumeﬂt}" | - o :

Wedheler: o ﬁ"I doh’tfagree)wiiheyog,"NiCk, I thlnk 'called'

.151gn a‘Walver of 1mmun1tym,o“ff5ff:

’Qe;tlett (to‘ ‘1o:"... called’ 15 more than '1n?1te '"igj ek?w

|| Denzer)s e . |

Wechsler: - “j“f77“Well, there neeer has been such a case.“

Atlas:l' "ﬁ“g;:i;"Thls sectlon becomes a trap for a ‘man who is

[fff”w1111ng to testlfy...

‘Czeohlewski:» '~]fm...It could be usﬂ as a waiver’agaihetuthe

person for whom he testlfled."

|(Mr, Atlas suggested u31ng the words "have an Opportunity" ~in
subdivision 2-B of the bill.)
‘Bartletﬁs . f;""Are there any other questlons on the language ]
| of the statute?" ;
Atlass - :y‘g"Everyope knows I'm‘ageioet the 1ahguage of
,,-_g2§B;" i a
Bartlepegw ; »"Arevfhere ahy other comments on the teno? ofg
our report?"~ g |
Atlas: a 'i"I’m worried ebout thelwords pendlng' and

o;~'matter' in. subd1v1sion 4.

||Wechsler:. : ...I thlnk 1t’s good enough."

| ‘ a vote now as to our
Bartletts "I do, too. May we take 2 vo




]
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Bartlett: | recommehding this bill in the event that the

Leglslature assumes to con51der some authorlty

for the flllng of grand Jury reports?"

Wechsler: q,"Kapelman‘probably favors this."

Vote on Recommendatlon of Comm1551on

Drafted Bill re Grand Jury Reports.

; ]1ve of the members present were in favor of thls recommendatlon

Bartlett, Pfelffer, Atlas, Jones, Wechsler), and two members,‘

,»by proxy votes, were also in favor (Conway, Halpern) ‘Mr;\

Aahoney (by proxy) was opposed to‘the recommendatlon.

[Discussion now turned to the exonerating ClaUSe-of section~l»C.

Professor Wechsler said that it was hlS recollectlon that thetwww,(,h

|Commission had deC1ded to. 11m1t the eXOneration to publlc offlcers)

flcQuillan: . ;...Our 1ndependent recollectlon is that 1t N;[t,

wasn't dec1ded "

'\ttas (to x ~"ThB puts the grand Jury in the p081t10n of
|Denzer)s Orantmg absolutions."
Bartletts . "I think we ought to decide whether 1-C should

 stand as it is here, or we should conform it

‘5ito the‘vote taken‘at the last meeting."

Chairman Bartlett then turned the meetlng to a dlscu551on of the

Marchi Adv1sory Report (1 e., the question of 1dentify1ng

fommission members by name as to the position taken by them on

‘the various proposals put to a vote )

Bartlett: | "...I think our best policy would be to call




=1ll=

Bartlett:  to the public's attention that the CbmmiSSion‘ 7

__was dividedje.ahd.theeminorityonsition;wae;ﬂ‘;

_stated.,"

Wechslexs : "lllledonitwthinkmihat’s feasibles: 'You

_can't mfuse to answer that question when put
to you by newspapermen (e.q., how did you vote,
_etc.). I'd like my position to be identified

to obviate neWSpaber inquiry{"~

{|Atlas: ; fooalld 1ike to have my vote recorded... o

I have strong con51derations on thls blll...~

‘fI‘want‘to feel there ;seagxeperdovwhen~con*'

sulted."

e Bartlett,(tog;fﬁiwﬂHeward;Whow;ddwyOqueelQabOU£iit?ﬂ

Jones):

(Mr. Pfeiffer and. ProfeesorHWechsleruagreedwonuthis;;that,is,§ o

the Comm1551on hav1ng an 1dent1fled p051tlon.)kuw - BER Ay

Joness ... ‘ "No 1 I:have no obJectlon to 1dent1f1catlon of

L?w;members;"
”Bartletiwiandw;ewm\...It doesn't seem to me that we have £

;,Pfeiffer):gww;;wgrecord our [ind1v1dual] posmtion in every .

o 51ngle subsectlon of the report if some

j3ﬁmembers w1sh, they can do so.”‘

|Wechslers . ‘Eei"It is my. Judgment that the exoneratlon clause;j<"”

»WlilgbewaMfa;lurejwiiWW1llwcreatewmore“x'




<
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I feel

Wechsler: difflcultles than it's worth
confldent about thls. I would like something
, said 1n the report about my p031tlon on this
‘~§§ clause;" i |
. agi“ Pfeiffer: © "I'd like to change my vote: I'd like to
? \ , k k
Qﬁ‘r %%m Voteaagainst ekonerationr"
ANV ’ ' ‘
*Q Qgéf Bartlett: ...I d llke to agree on a change of language
o : ‘
§ § %; 1n l~C to conform W1th what we sald last week " i'
Rk Pfeiffer: | "I t ‘ tth incl fC" ;
”%ﬁdé'%ih e; er: vote agalns e inc u51on o) .
” Li‘.f 2% || Bartlett: WIM1 call the other members,”
iéwm§§§m Vofe?oanetalnlniil-Ckas‘Amended Here
§§®é~§m,w- | Two of the members present.were in favor of the retentlon of
E%M%&?’m 1-GC, as amended (Bartlett, Jones), and three of the members
Y
fﬁé;gfg present dld not approve of the rnclu51on of anéﬁprigision i
R ke "?F P%’éﬁé‘fex,

2
2
g

Lk
i

Lt

i

") A
F3

Vi)

.gl
o
# 2 ;\J’ﬂ,—)«’,ﬁﬁ =T

2 6.

3

authorlzlng the grand Jury pECRE

the retention ofa1+C; as amended.

Atlas, Wechsler). By telephone, the Chairman contacted Judges [

Halpern and Kapelman‘and‘Mr; Conway. ‘They were inwfavor‘oprWHWMJ

Mr,;Mahoney, who returned

Mr.rBartlett's callgfinformed,the Chairman that he does not

e

.y
AL

favor even the subm1531on of a blll on grand Jury reports.

: &
St
¢

The new subd1v151on 1- C is as follow3° "Contalnlng a statement

that after 1nvestlgatlon it flnds no grounds for recommendlng

dreqrpllnary or‘removalkproceedingskagalnst”aypdplic officer“:‘ B

or employee."

Bartlett:

"If they look into misconduct, they can " 4



<%
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Bartlett: report it. Is them anyone who prefers the

language here--in C~-to the substitute? I

~5prefer theesubStitute. ' Is there anything.

‘else we: have to vote on grand jury reports,

‘ understandlng,‘of course, ‘that we have to

“complete*the:votevon this issue?"

||Atlas: o g am eXpre551ng my objectlon to the language
: ~general ‘
and/obJectwe character in this bill,"

(The meetlng then turned to a d1501selon of Draft #6 of the

Homicide Artlcle )

(Chairman Bartlett then reported on the Rochester Capltal

Punishment Hearlng )

Be;t;ettzr ' ’Wk"I have become conCerned aboutnthevCommiSSion

‘;PrGSGNtlng abolltlon as 1ts final and unequivo-‘f

:cal p051tlon.f...1 thlnk the overwhelmlng

p051tlon ot the Comm1351on would be the

abolltlon of capltal punlshment...l m

I partlcularly concerned about an aboll 1on :

cfrecommendatlon‘thatfwe mlght makeqandithk\

we would be d01ng the abolltlon movement“a

*dleserv1ce. I'm concerned “about the long rangeﬁf”

~effect SUCh a rejectlon of our recommendatlon

i might have on~our;pr03ect. I feel‘that§we
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| Bartletts ‘~should place heavy emphasis onldur‘new'

~Hom1c1de Artlcle;" o

Atlas: o ...I don't thlnk thls Comm1551on can’ evade

- .flts clear-cut reSponsiblllty to take a

‘[3;p051tlon;,,'

‘Bartlett§7gia; f“;:@I‘Wantftosbe;éure that we present~our

‘frp081tion on capital punlshment to 'the’ Legls-’

‘~fbf:lature so that 1t won’t be an 1mped1ment in

'the future. Our long-rage role 1s a rev1sed‘

penal law and crlmlnal code;"

(Professor Wechsler questloned why Chalrman Bartlett thought

this would be an 1mped1ment )

Wechslers . ,kg"If we recommend abolltlon9 the Leglslature |

gt ~\mlght be forced to take a p051t10n. We could

“?freport that We favor abolltlon buty then, in

““approprlate language, say that our two-stage

b111 1s a maJor step toward abolltlon."x

Bartlett: d;tj"I think there should be a number of outs.« SN

o

_We shouldn't say in the report negatlvely

.ﬂfr'lf the Leglslature opposes abolltion.«; We

1“ffmlght say that New York can acqu1re some'i5 G
i : '}'“f»

“valuable eXperlence under theutwo stage blll::;

t-,‘
,.

’and then, after a perlod of tlmeg re-examlne{};

l

‘abolltlon in llght of this eXpenence.",§'*

Atlas: a;:?h ...Thls is a matter of-gooddwrat ng that'

K
AR
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Nechsler: think-we puu1d“pléSEnﬁ~bur~iéCommehdatiq_**WW"

—now-with—the-bill-to—implement ity —to the-

islative-leaders;—and-say that—if the—

'__l
Sl Te} =
|..l-

ecommendation—is-—not—adopteds;—we-will-make '

e 1
. IHOGl.L'J.LaL

i an O f W'LhE I aW'—-‘re‘l*‘atfi'nﬁg tocapita

kpuulShmeﬁtfwwiﬁ~is~a~ques%ion%férm%hemr L

“:"iéfno%prob}emwforwﬁsTwwWewwan%L%owmakew‘

position known; but we-want-a-solution availab

for those who ‘are opposed to abolition:— For-

: ,.~;;,: ‘& ‘\:“k
o5 0Me s Tasnion..

(Chairman Bartlett mentio

I Bartletts

~imp

510Ttheﬁeommissidmf'

(Professor Wechsler referred t

Interim Report.)

S
»

Bartletts— «didjwén~“tOWSuggestw%ha%%wewﬁakeethisaup ~~~~~~

o

TR e f iy [
wailktline: LOVeINIOLr ana ine ,Lt'g.l.b_

~before-a-vote is taken.:"

)

(ProfessorfWechsler'agréed,)

Wechslers —"Suppose-you-have-those-conversations-before—

-we—take—a-voteiy— ‘ : e




AN ‘
Denzers: _"If we _submit an aboliton bill and

juto

o
dw
5]

*
#

[ e
E i}

défeated, I-don't £hink it will do 4k

Bartlett (tol -

Denzer).:

(Discussion ensued nn +he De1awar@ _question-=the. rp1nq+11u+1nn‘

of_the dnath«penaltv-);

Bartlett: '"D@lawaro is a rommunltyr1.(Thls is_the

d1fference between ‘New. Yoxrk ‘and-Delaware. );

ghavewamvotewbefbrehandewbeforéwwwfwf

‘ wedec i dewh a:t _We'll do with-our pos it io ngﬁ B

: ln relatlon to 1ts presentatlon to the

Gnvernor and the Leglslature.

| IPfeiffers -

e:may have to take a p051tlon Wthh is-

’dlametrlcally opposed‘t @the leaders and the

‘“Bartleit3~‘sf 7¥»’::f

Thls may help shape A

‘R‘vofe +o thg 1padprs,

Wechsler:

”‘Island, Wthh is. con31dered an. abolltlon state,wa3

__has ro+alned the,deathmpenalty for- homlCldes

_in_prison committed by prlsonerswseBVlngwllﬁewmmeﬁ

sentences for murder."
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(All the members\agreed to take a vote on the question of

abolition.) B

é""?’

[¥e

\iVote~on Abolition of Capital Punishment

Four of the‘membefS'present were in favor of abolition

(Bartlett, Rféiffer, Atlas, Wechslei). ‘Mr. Jones was opposed

to abolition;'IByeielephOne;‘theSChairman contaced Judge"

Kapelman and Mr. Mahoney, who were in favor of abolltlong and

and Mr. Conway and Judge Halpern9 were wereé opposed to abolltlon.,’

k(Dlscu351on then ensued on Homlclde Draft #6. )

Bartletts = Q"In the absence of Judge Halpern, we will

4leave that portlon on felony murder, and

7“fwe'll dlSCUSS it at the next meetlng [January

18, l963]

f(Mr.‘Denzer~then explalned Lhe draft )

Denzer: g e\«i;...I ve trled to collate all the basic

ef:*prlnc1ples under the Definitions section

‘ iff‘(§lO40) Many of the provisions 1n thls draft

f¥ have adopted ‘the language ‘presently in the

Hom1c1de Artlcle of the . Penal Law, for

- examples, the deflnltlons of excusable homlc:Lde9 N

v~3ust1f1able homlclde and the abortlon—manslaughta ”[.

L prov151ons of the Hom1c1de Artlcle "

Bartlett (ta“,{ “Inc:Ldentally9 chk, I think the report should

Denzer): ":~say that thls is not the ultlmate rev1sed

‘eHomic1de Ar'clcle9 that the Comm1551on at a
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Bartletts . later date will reformulate some of the pro-

visions in this draft.".

Denzer: SR "I‘dOn't want to use 'reckleaiy’ in the Murder

~ provision."

(Mr. Denzer then dlscussed the definitions of‘brlmlnal negll~,;

gence"and wecklessly"ln hls draft. He noted that Mr. Uv1ller,

of the New York County Dlstrlct Attorney’s offlce, suggested

substltutlng the word “grave" for “substantlal" in the defini-

tion of "Recklessly."i After dlscuss10n, the Comm1551on unan1~

,mmously agreed to make no substantlve changes )

’W(Mr.‘Denzer then»rev1ewed the prov131on5‘1n'§lo4l} MUrderﬂQ

1

”‘Czechlewskiék \"What 13 ‘the deflnltlon of 'depraved?'"'

Wechsler: "Very bad-‘morally blah ('mad dog').'

(Chalrman Bartlett called for a vote on leav1ng subd1v151on 2

of §lO4l as 1s, in Draft #6- also, substltute "deslgn" for

"1ntent“'(§lo4l, subd l) )‘~(

‘Bartlett: ‘g;df* "One Way or the other, our blll 1s 901ng to

be adopted o

(With reference to §1042, all the members agreed on a change

m in language,ln the flrst paragraph, to read as follows=""Murder:7;

| is punlshable by llfe 1mprlsonment9 unless the death sentence v

1 is 1mposed, ae prov1ded 1n sectlon ten hundred Forty-three of

this Artlcle." The Comm1351on also suggested that chenges'be‘“ﬁ

made elsewhere to conform w1th this language. )

Bartlett: =~ "The whole Code will have to be gone through’

"

with reference to(thls
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McQuillans - "Section 1043 is essantially the California

and Pennsylvania statutes and the‘A;L;i.‘Code;"«

Bartletts - | ”‘v“Wherever pos$ible,'the language‘should show

preference for life imprisonment."

(In discussing thegeVidenoe_to be admitted in the second stage

proceeding, itkWas&asked‘asab:what are the California standards

of admisSibility; Mr McQumllan than ‘read the pertinent:

Callfornla and Pennsylvanla statutes. )

Wechsler: ;Ti"...It means that in California they dldn't

”tdrop the rules of ev1dence;"'

| Bartletts ‘ﬂ ‘ "Are there any other questions other than the

preservatlon of pr1v1leges that we want to

discuss?"

i

Wechsler: ',"I move?that,the brackets around Wnot‘legally

pr1v1leged' be Femsvea ( §1043, subd 4)

(The motion was: ‘seconded by Judge Kapelman., Howard A. Jones

dlssented but, subsequently, Mr. Jones changed hlS vote to

cdnform w1th the maJorlty The motlon was carrled unanlmously.

The Comm1551on agreed that the recommendatlon or consent of

the Dlstrlct Attorney not be requlred 1o) that §lO43, subdivision

2, be operative.)

Bartlett (to ' "What does California say, Pete?"
MCQJlllan)‘
McQulllan. "The statute is silent."

(The Chalrmanvcailed for additioral comments on subdivision 5

there were none.)
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(Judge‘Kapelman"Suggested‘that’consideration be given to

reversing the order of presentatlon in 01051ng arguments 31nce,

unlike the caseé in chlef, the prosecutlon does not have the

burden of proof. sThe’Comm1351on reqected thls‘suggestlon\and

unanimously agreed tO‘make'no Changeefin“subdiVieiOn 5.)

(Discuss10n‘0f‘§1044‘ Manslauqhter followed Mr. Denzer felt

that no substantive changes were made in the Manslaughter»ag;ﬁ%

2T A

(1

provisions of- the Penal Law. It was dec1ded to dlSCUSS thls and

eventually redraft these prov1srons at another tlme.;,It was |

'agreed that subdlvr31on 6 of §1044 would become the new sub-

division 3, and 3 4 and 5 would be subsequently renumbered )

“(Professor Wechsler then 1n1t1ated a dlscu551on of the IllanlS

Code provrslons 1n relatlon to manslaughter under an’erroneous

bellef of a rlght to klll Chalrman Bartlett then read from

the IllanlS Crlmlnal Code (§9 2, subd B) regardlng a killing

under a mlstake»ofkfact;)

wWiﬂBart;tejt;‘t': "h,; '"Wefnow haVe~a~'rea50nable belief'~c@auée ‘

(§1040, Justlflable hom1c1de) but we don't

have an vunreasonable bellef' clause."

(Professor Wechsler sald that he con51dered subd1v151on l, of

the second paragraph of Justlflable homicide, p. 2, as a.

Vreasonable bellef"‘clause )

(Mr. Denzer sald that he would.use the Il;inoisHCriminal Codeuuwwmf‘” |

||for his revisionary work.)

(Professor Wechsler cited an English murder case: The Jury
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should have that kind of evidence in omkr to reduce the charge

from murder to manslaughter.)

(It was egreed:thetJMr;‘Denzer would formulate this along‘the

lineS\of7thelillinoiefCode§ and to leave the language that was

bracketed;‘but‘delete the brackets.)

Wechsler: 'd"prrefer:the use of the word 'excuse' rather

f tnan"'explanation' [in '§1044-63 now renurered

§1044-3] w1th reSpect to mistaken belle’ n

(Mr. Pfeffer 1ndlcated that he preferred the word Mexcuse" to

"eXplanatlon,“valso. It was agreed to reinstate the former

phrase: ‘"reasonable explanatlon or excuse. ")

(The members agreed‘onttheﬁterm‘of imprisonment for Manslaughter

to be fifteen years.)

Jud%e Kapelman and, =
(Professoxr Wechsler/Wereexcused at 2:30 p.m.)

(The members present dlscussed the two-stage proceeding. )

Denzer: ti; f‘j ’“Draft a two stage proceedlng for kldnapplng.

fWhen the v1ct1m isn't returned allve, we need

’fea;two-stage~proceed1ng;_ Spell out the two-

:yesteée:pfoeeedingfaeeintffMakegkidnabping two

VoL ey '
aE TR
i N

stage."

Bartlett:. | 7‘”IT the55Ury*re60mmendation cdméé in for other

‘then'deethghthen it will stay as it is now:

”ifThe judge:Will impose sentence within 'the

‘lim&S‘of the statute.,"

Denzer: ‘ ”‘:d"The question of aldlng a su1c1de...1s deflned

and punished as Manslaughter in the First Degree ;fd-
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(It was decided that this should changed to Manslaughter--with

no degree.) 

Bartlett: = .‘"We've.néver come~to grips as to whether*I

ﬂshouid introducedthe bill +to amend McNaughton.

I was going to suggest that the notice of the

next meeting should include a notice of this.

‘January 18th, we'll take up the question of

rfelony murder, "

Pfeiffers: "I move that we adjourn with ‘the hope that the

‘members have a Merry Christmas and a Happy

New Year."

(The motion was unanimously agproved. The meeting was adjourned:

at 3:00 p.m.)

 Respectfully‘Submitted;' 

Rita Cheren

'

|Notes for Sﬁenographér:per:ChairmanﬂBartiett:

/1. The American Law Institﬁte\voted»down 2.1 in favor of

aboliton of capltal punlshment.

2. Mail rev1sed Grand Jury draft; and Hom1c1de draft #7 (as

discussed at meeting) to;members and ex-officio members.

‘With reference to the Homicide draft, members should communi-

cate comments to Mr. Denzer.
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Proposed Changes in Draft #6

of the Homicide Artlcle.

It was agreed that the words "commits an act which",

under Criminal negliqenCe, be deleted

It was agreed that the words "commits an act which",

under Recklessly, be dekxed.

In §1041. rMurder, subdivision 1, it was agreed that

the word "aesiqn" be substituted for "intent;" also, thatkthe~d

words«"commitsnan act which" be deleted. In‘subdivision~2, it

was agreed that the words "commlts an_act 1nvolv1ng a grave

rlsk of human fatallty and thereby" be deleted

In §lO42, paraqraph 1, 1t was agreed that the words

it

"eitherkby death or" be deleted and that the words "unless the

death sentence 1s 1mposed" be added follow1ng the word "1mprlson-

ment." [Note.‘iIt was later agreed by the staff, to, delete

||the words "of thls!Artlcle"; followlng the word "fortydhreer"

A new paragraph "3" was to be added under §lO42 [%?igtid from

In §1043 Determlnatlon of sentence for murder,

1t was aqreed that subd1visron 20 be revrsed ‘andraddedito §1042 B

as _a new. paraqraph "3" The present subd1v1510n 3, of '§1043,

would  be. renumbered "2" and 1t was agreed that Just the brackets

|[|would be deleted from the 1anguage "unless the court for good

|lcause shown dlscharqes that Jury, and . 1mpamﬂs a new Jury for

that purpose," The present subdrvrslon 4, of §1043, would be

renumbered "3" and it was agreed that just the brackets would

be deleted from the language "not legally privileged".




= _04-

 The present subdivision 5, of §1043, would be revised

and renumbered‘"4".7 The present:sdbdivision 6, of §1043, would

be renumbefed‘"5"; %ItaWaskagreed~that a new subdivision "6"

would be added

In §1044 Manslaughter, it was agreed that the

present sUbdiVieion 6~wOuld:becomefthe new subdivisicn "3"

and that the word "de51gn"’would be substituted for "intent"s

also, that the letters (a) and (b) would be added before

|l|designated clauses in present subd1v1smon 6. In clause (a),

it was agreed that~the words,"oreexcuse" would be added, to

||make theiph?ase readﬁas'fdllews::f"for‘which there is a

reasonable explanation or excuse". The new clause (b) would

be revised, and there would also be an slternate (b). In

|subdivision 2, of §1044, it was agreed that the words "commits

|an act which" would be deleted. It was agreed that the para-

|lgraph following present subdivision 6 would follow the new

subdivision "6" [which, in substance, is present subdivision 5

renumbered]. It was agreed that the term for Manslaughter would |

be changed from twenty to fifteen years.“ It was agreed that

4 and 5

present subd1v151on 3,would be renumbered "4", "5", and "6", W&

In~§1045,w Criminal]y negligent homicide, it was agreed

that‘fhe words “commits an act which" be deleted from the firetmr,9

pa;agraph.
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ARTICLE 94

HOMICIDE

§ 1040, Definitions

Homicide, Homicide is the killing of one human

being by the act, procurement or omission of another.

Excusable homicide, Homicide is excusable when

committed by aCcident and misfortune, in lawfully correcting
a child or serVant, or in doing any other lawful act, by
lawful means, with;ordinary caution, and without any

unlawful intent.

Justifiable homicide. Homicide is justifiable

when committed by é pﬁblic officery or a person acting by
his command and in his aid and assistance:

1. In obedience to‘the judgment of a competent
court; or, |

2. Necessarily, in overcoming actual resistancé
to the execution of the legal process, mandate or order
of a court or officer; or in the discharge of a legal duty;
or,

3. Necessarily, in retaking a prisoner who has
committed, or has been arrested for, or convicted of a
felony, and who haé escaped or has been rescued, or in
arresting a person who has committed a felony and is
fleeing from justice; or in attempting by lawful ways and
means to apprehend a person for a felony actually committed,
or in attempting by lawful ways and means to apprehend a
person for a crime actually committed, when the circumstances
are such that one would have reésdnable cause for believing
the committed crime was a felony, or in lawfully suppressing

a riot,‘or'in lawfully preserving the peace.

-1-




-2a

Homicide 1is aleo justifiable when committed:

1, In tﬁe lawful defense of the slayer, or of
his or her husband, wife, pérent, child, brother,lsister,
master or servant, or of any other person in his presence

or company, when there is reasonable ground to apprehend

felony, or to do some great personal injury to the slayer,

or to any such~person,‘end there is imminent danger of
such design being accomplished; or, |

2. In the actual resistance of an attempt to
commit a felony upon the slayer, in his presenee, or upon

or in a dwelling or other'place~of abode in which he is,

Criminal homicide. Criminal homicide is homicide

which constitutes murder, manslaughter or criminally negli-
gent homicide as defined in this article, and which is
neither justifiable nor excusable. A homicide which is
either justifiable or excusable does not, regardless of

any other factors, constitute murder, manslaughter or

Criminal negligence, A person who/commlts an

criminally negligent homicide.

i

act whlch“%reates a substantlal‘and unjustlflable rlsk of

human fatality, does so with criminal negligence, within

B bbb A, {{ !(/
the meaning of this article, when he should- bé aware of

4™
that risk.but-fails-to-perceive-ity The risk must be of
such a nature and degree that, considering the nature and
purpose of the actor s conduct and the circumstances known
to him, hlS fallure to perceive it involves a gross dev1atlon
from the standard of care that a reasonable person'would
observe in his situation, | “
g 5 \ N
Recklessly. _A.person who[gemmits an act which) -y

-RAVE S ET
creates a. substantlal and unjustifiable risk of human




QV

IL/

<$

-3~

fatality, does so recklessly, within the meaning of this
article, when, though aware of that risk, he consciously
disregards it, The risk must be of stuch & nature and
degree that, considering the nature and purpose of the
actor's conduct and the c1rcumstances known to him, his
disregard thereof 1nvolves a gross deviation from the
standard of care that a reasonable person would observe

in his situation.

§ 1041, Murder

A person is guilty of murder when:

/y_/
1. With zggg;;zto kill another person, he

{;pmmlts an act whlcg:}auses the death of such person or

of a third person, except when the crime constitutes man-
slaughter as defimed in subdivision six of sectidn ten
hundred forty-four of this article.

2. Under circumstances evincing a depraved
indifference to human life [he recklessly” eemm;ts_anfect
%gxglxingmawgraMemxiekmo£mhumanw$e%e&i%ywandwthereby causes
the death of another person.

3. Either alone or in concert with others, he
commits or attempts to commit a felony and, in the codrse
of and in furtherance of such crime or of the immediate
flight of the perpeﬁrators thereof or any one of them, one
or more commits an act [involving a grave risk of human
fatality]* which;causes the death of a person other than
one of the perpetrators; [except that it shall constitute

an affirmative defense to a prosecution under this

*Alternatives:

l. inherently dangerous to human lifes

2, which he knows to be dangerous to human life;

3. likely to cause serious physical injury

' [either directly or through the operation of
fear or fright],
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subdivision, which defense must be established by a pre-
ponderance of the evidence, that a defendant
(a)kdid not commit the homicidal act, nor aid,
abet, ihduce, counsel or procure it in such fashion
as to render him a principal therein, and
(b) did not carry any weapon [capable of
inflicting serious physical injury] or know that any
of his confederatés carried such a weapon, and
(c) did not contemplate that either he or any
confederate might commit an act [involving a grave

risk of human fatality].]

Alternative Subdivision 3

[3. Either alone or in concert with others, he
commits or attempts to commit a felony and, in the course
of and in fUrtherénce of suth crime or of the immediate
flight of the perpetrators thereof or any one of them,
one or more commits an act [involving a grave risk of
human fatality] which causes the death of a person other
than one of the perpetrators, and when, in addition, the
actor k

(2) is the person who commits the homicidal act

or aids, abets, induces, ¢ounsels or procures it in
~such fashion as:to render him a principal therein, or

(b) carries a weapon (capable of inflicting

serious physical injury), or

(¢) knows that a«confedera£e is carrying such a

weapon, or

(d) contemplates that he himself might, under

certain circumstances orreventualities, commit an act
(involving a grave risk of human fatality), or

- (e) contemplates that a confederate might, under




<%

-5

certain circumstances or eventualities, commit an
act (involving a grave risk of human fatality).

It shall be presumed tha£ a person participating
in such a felony enterprise, though not in the homicidal
act, (a) contemplated that one or more of his ¢nnfederates
might, under certain c1rcumstances or. eventualltles, com-
mit an act or acts (1nvolv1ng a grave risk of human
fatality), and (b) knew that any confederate carrying a
weapon (capable of inflicting serious physical injury) was
so armed, ]

§ 1042, Punishment for murder;

plea of guilty to murder
with a sentence of life

imprisonment
Murder is punishablef — orfby Iife
(A CQQ ...... g ‘:,i’.ﬁ P S i R o ’? oritiellr l/“‘ /MQJL

imprisonment, as prov1ded in sectlog ten huhdred forty-
three of this Artlcle.‘ '

With the consent of the court and the distriet
attorney, a person indicted for murder may plead guilty
to murder with a sentence of life imprisonment, in which
casé he must be senﬁenced accordingly.

3 1043, Determination of sentence
for murder

1. When a defendant has been found guilty of
murder after trial and such verdict has been recorded upon
the minutes, it shall not theieafter be subject to recon-
sideration by the jury. ‘ :

2. The court shall impose the éentence of life
imprisonment if it is satisfied that: (a) defendant was
under 18 years of age at the time 5f the commission of the
crime; or (b) the sentence of death is not warranted because
of substantial mitigating circumstances, established-by-the

evidence-at-the tdal,

////*Cdn51der tion’ mlgﬁt be glven to,an addltlonal )
r@guiiement ofl;he/%écommendétlon or consent of the dlstrl t/
_attorney, f e o o A w//
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3. Unless the court imposés the sentence of
life imprisonment pursﬁant to subdivision (2) hereof, it
shall, as promptly as practicable, conduct a proceeding
to determine whether defendant sho%%g be sentenced to
death-op=to life imprisOnmeﬁEﬁwzgﬁﬁﬁﬁgroceeding shall be
conducted before the>court sitting with the jury that
found defendant guilty¢fhnless the court for good cause wdltfe
shown discharges that jury, and impanels a new jury for "¢
that purposeiﬁ ‘
4, In such procéeding, evidence may be presented
on any matter relevant to sentence including, but not

limited to, the nature and circumstances of the crime,

defendant's background and history, and any aggravating

or mitigating circumstances. Any relevant evidencegﬁnot‘Mmﬁﬁééwdww

3 A
legally privilegedj} shall be received regardless of its 4

admissibility under the exclusionary rules of evidence.

5. Whern the presentation of the evidence is
concluded, defendant or his counsel and theydistrict
attorney, in that‘brdér, may present closing arguments,
The court shall then insfruct thekjury on any matters
appropriate in the circumstances, including the law
relating to the possible release on parole of a person
sentenced to life imprisonment.

6. The jury shéll then retire to consider the
penalty to be imposed, If the jury report unanimous agree-
ment on the impositibn of the penalty of death, the court
shall impose the sentence of deatﬁ. ~If the jury feport
unanimous agreement on the imposition of the penalty of
life imprisonment, the court shall impose the sentence of
life imprisonment. If, after the lapse of such time as
the court deems reasonable, the jury report themselves

unable to agree upon a verdict, the court shall discharge
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the jury and shall impose the sentence of life imprisonment.

§ 1044, Manslaughter

A person is guilty of manslaughter when:
. l. With intent to inflict serious [severe,
(iggﬁgtantiggx appreciable] physical injury upon another
person, he commits an act which causes the death of such

person or of a third person; oz,

2. He recklessly-commits--an—aet-which causes

the death of another person; or,

3.7 With intent to kill an unborn quick ;hild,

o

;’f

gﬁe injures the mdther and thereby causes the death of such
unborn quick child; or,

4,  With intent to procure the miscarriage of

a woman, whether she is actually pregnant or not, he pro-
vides, supplies or administerskto her, or advises or
procures her to take, any medicine, drug or ‘substance, or
uses or employs, or causes to be used or employed, any
instrument or other means of aborting her, and thereby
causes the death of such woman or of any quick child of
which she is pregnant, except that this subdivision shall
not apply to the commission of such acts when they are
necessary to preserve the life of the woman; orx,

5. Being a woman quick with child and intending

to produce her own miscarriage, she takes, uses or submits

to the use of any drug; medicine or substance, or any
instrument or other means, and thereby causes the death of
such child, except that this subdivision shall not apply

i to the commission of such acts when they are necessaryvto

. preserve the life of either the woman or the child; or

N

.

e 6. With intent to kill another person, he com-

mits gﬁ‘act which causes the death of such person or of
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a third person and which would constitute murder under
subdivision one of section ten hundred forty-one of this
article except that it is committed under the influence

of ‘extreme emotional disturbaqpe for which there is
OR ¥X ¢ §E

reasonable explanatiog,iiiﬂunder an erroneous belief of
a right to kill based upon a mistake of fact for which
there is reasonable explanation. [In either instance,
the reasonableness of such explanation shall be determined

from the viewpoint of a person in the actor's situation

under the circumstances as the actor believes them to befil

Manslaughter is punishable by imprisonment for

a term not exceeding-twenty ﬁfifteeniyyears,

3 1045, Criminally negligent homicide

A persoh is guilty of criminally negligent homi-
cide when, with criminal negligence, he -commits-an—act
-whi-eéh causes the deathfof another person,

Criminally negligent homicide is punishable by

imprisonment for a term not exceeding five years.

3 1046. What proof of death is required

No person can be convicted of murder or man-
slaughter unless the death of the person alleged to have
been killed and the fact of killing by the defendant, as
alleged, are each established as independent facts; the
former by direct proof, and the latter beyond a reasonable

doubt.

RGD and Staff/rc
December 13, 1962




TENTATIVE DRAFT BILL TO AMEND THE

CODE OF CRIMINAL PROCEDURE

~ IN_RELATION TO GRAND JURY REPORTS

§253-a. Grand jury reports. |

l.‘aThe gragd jury may, upon concurrence of fwelve or
more of its members,éeubmit to the court for which it was
impanelled, a reportéf

A. Concerning non-criminal misconduct, non~'’

feasance or neglect in’office by a public officer or

- _ ' employee; or ‘ )

L~ "B, Concernlng matters of a general and objective

S

character, and contalnlng recommendations for legisla- &

rspsssianny

tlve or executlve actlon in the public interest; or

s,

. C Exoneratlng from blame any person who has been
\/W Wm_‘, «M&WW ....._...‘ Mﬁ.«gﬂm&” .
publlcly crltlclzed éoeeaé%egediy~orlmrnai*tohduct. ;fmmwg%;ﬂﬁwmk~

2. The court to which such report is submitted ehall
examlne it and the minutes of the grand Jjury and, except as
otherw1se provided in subsection three or four hereof, shall
file such report as a public record if the court is satisfied

~that:

A. The report 1s the result of an 1nvest1gatlon'

authorlzed(py thls code,fand 1s supported by credlble
and legally adm1551ble ev1dence, and |
B. Where the report is submitted- pursuant to

subsection one-A hereof each person named therein
A 7, r O]? f){m /)
was . Lﬂv&%ed—to—or—grveﬁ»%he Opportunlty to testify
; rebee Al e D,
B : ) before the grand Jury, and ' S

' C. Where the report is submitted pursuant to
subsectlon one-B or one~ hereof, it is not

critical of an identified or identifiable peréon.
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3. Upon the filing of a report pursuant to subsection -
one-A hereof, the court shall order it sealed and it shall not
be subject to subpoena or public inspection, except upon order
of the court. However, the court shall direct the district
attorney to deliver a true copy of such report, for appropriate
action, to the public*officials who have removal or disciplinary
authority over each public officer or employee criticized there- |,

in.,

4. Upon the filing of a report pursuant to subsection
one-B or one-C hereof, if the court finds that the filing of
such report as a public record may prejudice fair consideration
of a pending criminal matter, it shall order such report sealed
during the pendency thereof, and if shall not be subject to

subpoena or public inspection,kexcept upon order of the court.

, PIMcQ/ADH/cd
December 17, 1962
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RE: SUPPLEMENTAL MATERIAL TO HOMICIDE DRAFT

California ardPennsylvania "split-verdict" statutes and unen-
acted New Jersey Bill thereon

CALIFORNIA PENAL CODE

Section 190.1

[Offense for which penalty is death or life imprisonment:
Procedure for determining penalty: Death penalty for person
under eighteen prohibited: Burden of proof as to age: Deter-
mination of sanity: Trier.of fact: Evidence admissible:
Procedure where jury unable to reach decision.] The guilt or
innocence of eyerY~person~charged with an offense for which
the penalty is in the alternative death or imprisonment for
life shall first be determined, without. a finding as to penalty,
If.such person has been found guilty of an offense punishable
by life imprisonment or death, and has been found sane on any
plea of not guilty by reason of insanity, there shall thereupon
be further proceedings on thé iSsue of penalty, and the trier
of the fact shall fix the penalty. Evidence may be presented
at the further proceédings on the issue of penalty, of the
circumstances surrounding the crimeg of the defendant's back-
ground and history, and of any facts in aggravation or mitiga-
tion of the penalty. The détermination of the penalty of life
imprisonment or death shall be in the discretion of the court
or jury trying the issue‘of fact on the evidence presented,
and the penalty fixed shall be expressly stated in-the decision
or verdict. The death penaity shall not be imposed, however,
upon any person who was under the age of 18 years at the time
of the commission of the crime. The burden of proof as to the
age of said person shall be upon the defendant.

If the defendant was convicted by the court sitting with-
out a jury, the trier of fact shall be the court. If the
defendant was convicted by a plea of guilty, the trier of the

fact shall be a jury unless a jury is waived. If the defendant
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was convicted by a jury, the trier of fact shall be the same
jury unless, for good cause shown, the court discharges that
jury in which case a new jury shall be drawn to determine the
issue of penalty.<‘

In any case in which defendant has been found guilty by
a jury, and the same or another jury trying the issue of penalty,
is unable to reacha unanimous verdict on the issue of penalty,
the court shall dismiss the jury and either impose the punish-

ment for life in lieu of ordering a new trial on the issue of

penalty, or order a new jury impaneled to Llry the issue of
penalty, but the issue of guilt shall not be retried by such
jury. [Amended by Stats 1959, Ch. 738, §1, p. 2727.]
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PENNSYLVANIA STATUTES

Title 18-Pennsylvania Statutes-§4701. Murder of the first
and second degree.

All murder which shall be perpetrated by means of poison,
or by lying in wait, or by any other kind of willful, deliberate
and premeditated‘killing, or which shall be committed in the
perpetration of, or attempting to perpetrate any arson, rape,
robbery, burglary, or kidnapping, shall be murder in the first
degree. All other kinds of murder shall be murder in the
second degree, Thé jury before whom any person indicted for
murder shall be tried, shall, ifkfhey find such person guilty
thereof, ascertain in their verdict whether the person is
guilty of murder of the first or second degree. If such person
is convicted by confession, the court shall proceed, by
examination of witnesses, to determines the degree of the crime,
and to give sentence accordingly.

Whoever is convicted of the crime of murder of the first
degree is guilty of a felony and shall be sentenced to suffer
death in the manner provided by law, or to undergo imprison-
ment for life, at the discretion of the jury trying the case,
which shall, in the manner hereinafter provided, fix the penalty.
In the trial of an indictment for murder, the court shall
inform the jury that if they find the defendant guilty of
murder in the firstvdegree, it will be their further duty to.
fix the penalty therefor, after hearing such additional evidence
as may be submitted upon that question. Whenever the jury
shall agree upon a verdict of murder of the first degree, they
shall immediately return and render the same, which shall be
recorded, and shall not thereafter be subject to reconsidera-
tion by the jury, or any member théreof. After such verdict
is recorded and before the jury is permitted to separate, the

court shall proceed to receive such additional evidence not
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previously received in the trial as may be relevahtlénd
admissible upon the question of the penalty to be imposed upon
the defendant, and shall permit such argument by counsel, and
deliver such charge fheredxas may be just and proper in the
circumstances. The jufy shall then retire and consider the
penalty to be imposedjahd render such verdict respecting it
as they shall agree upoh;‘ A failure of the jury to agree upon
the penalty to be impOSed;‘shall not be held to impeach, or
in any way affect the validity of the verdict already recorded,
and whenever the court shall be of opinion that further delibera-
tion by the 5Ury will not result in agreement upon the penalty
to be imposed, it may, in its discretion, discharge the jury
from further consideratian thereof, in which event if no re-
trial of the indicfmentmis directed, the court shall sentence
the defendart to life imprisonment upon the verdict theretofore
rendered by the jury; and recorded as aforesaid. The court
shall impose the sentence to be fixed as in other cases. In
cases of pleas of guilty, the court where it determines the
crime to be murder of the first degree, shall, at its discre-
tion, impose sentence of death or imprisonment for life.
Where a sentence of death is imposed, the clerk of the court,
wherein conviction takes place, shall, within ten (10) days
after such sentence of death, transmit a full and complete
record of the trial and conviction to the Governor.

Nhoever is convicted of murder of the second degree is
guilty of a felony, and shall for the first offense, be
sentenced to undergo imprisonment by separate or solitary
confinement not exceeding twenty (20) years or fined not
exceeding ten thousand dollars, or both, and for the second
offense shall undergo imprisonment for the period of his

natural life. [As Amended, 1959, Dec. 1, P.L. 1621, §1.]
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STATE OF NEW JERSEY
(NOT ENACTED)

2A:113—4.  Every person convicted of murder in the first
degree, his aiders, abettors, counsellors and procurers, shall
suffer death [unless the jury shall by its verdict, and as a
part thereof, upon and after the consideration of all the
evidence, recommend life imprisonment, in which case this and
ne greater punishment shall be imposed] or be punished by life
imprisonment at the discrétion the jury trying the case, and
the penalty shall be fixed as hereinafter provided. In the
trial of an indictment for ﬁurder the court shall inform the
jury that if they find the defendant quilty of murder in the
first degree it will be their further ddty to fix the penalty
therefor after hearing such additional evidence as may be
submitted upon that duestion. Whenever the jury shall agree
upon a verdict of murder in the first degree they shall
immediately return and render the same which shall be recorded
and shall not thereafter be subject to reconsideration by the
jury or any member therof, After such verdict is recorded and
before the jury is dischérged or permitted to separate the court
shall proceed to receive such additional evidence not pre-
viously received in the ‘trial as may be relevant, competent
and material upon the QUestion of the penalty to be imposed
upon the defendant, which shall consist of evidence of the
circumstance surroundlng the crimes of the defendant's back-
ground and hlstory and of any facts in aggravation or mitiga~-
tion of the penalty, and shall permit such argument by counsel
and deliver such charge thereon as may be just and proper in
the circumstances. The jury shall then retire and consider
the penalty tokbe imposed and render such verdict respecting
it as they shall.agree upon, A failure of the jury to
unanimously agree upon the penalty to be imposed shall not be

held to impeach or in any way affect the validity of the
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verdict already recorded and whenever the court shall be of
the opinion that fu:thér deliberation by the jury will not
result in a unanimous agreement upon the penalty to be imposed,
the court may in its discretion discharge th jury from further
consideration thereof in which evenﬁ if no retrial of the
indictment is directéd the court shall sentence the defendant
to life imprisonment upon the verdict theretofore rendered by
the jury and recorded as aforesaid. The court shall impose
the sentence so fixed as in other cases.

Every persoh convicted of mUrder in the second degree
shall suffer imprisonment~for~not more than 30 years.

This act shall take effect immediately.
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MEMORANDUM AND DRAFT BILL
SUBMITTED BY
NEW YORK STATE DISTRICT ATTORNEYS ASSOCIATION

October 17, 1960

Re: Proposed penal and correction law

' - amendments to provide a different
method for arriving at a recommenda-
tion for life imprisonment in all
capital cases. : ‘

Under the law in New York today.a defendant who is con-
victed of common law murder in the first degree must be
sentenced to death. However, a defendant who is convicted of
felony murder is eligible for a recommendation of life im-
prisonment by the jury, ‘ s ‘

Originally, the purpose of the New York recommendation
section was to protect the lookout in a felony murder case
from the same harsh punishment as that imposed upon the actual
killer. Juries, however, in practise have frequently made
the actual killer the equal beneficiary of the life imprison-
ment recommendation, and so the section has become a mode of
tempering the law's severity -- but a mode of so doing that
now is illogically limited to felony murder cases.

Existing law contains another major weakness.  The jury
frequently has no idea of the defendant's background, work
record, previous criminal record or psychiatric history at
the time it determines whether or not to recommend life imprison-
ment, It seems undesirable that a jury should decide whether
or not to take a life in the absence of this knowledge. Two
recent cases, tried in New York County, serve to illustrate
this point,

In People v. Ulmer, tried in 1999, the defendant had
previously been convicted of another murder in a southern state,
and was an escapee from prison when he committed the murder
for which he was tried here in New York. Since the defendant
did not testify the fact of his prior conviction was unknown
to the jury which recommended life imprisonment. Informal
conversations with members of the jury after the verdict in-
dicated that if they had been aware of the defendant's prior
murder conviction they would not have recommended life imprison-
ment, '

In People v. Hawa, also tried in 1959, the defendant had
committed at least five other robberies with a loaded gun within
a two week period prior to the fatal stick-up for which he was
convicted. This fact was unknown to the jury and it recommended
life imprisonment. ‘

(In both these cases the trial judges abided by the jury's
recommendations, as is overwhelmingly the custom when juries
recommend life imprisonment.’)

Another difficulty presently existing with regard to the
jury's recommendation in a felony murder case is the fact that
the recommendation is part of the jury's verdict and it must
be unanimous. Because of this fact juries are hung on occasion,
on the question of whether or not to recommend life imprisonment.
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The result is either a retrial, with the concomittant expense
and uncertainty, or the practical necessity of permitting the
defendant to plead guilty to a lesser degree of homicide,

The states of California and Pennsylvania have recently
adopted statutes that largely elininate these objectionable
features. These statutes provide a two-stage procedure in
capital cases; first the jury brings in its verdict of guilty
“or not guilty; then,if the verdict is guilty of a capital crime,
it hears evidence that may be significant for purposes of
sentence, and deliberates further before determining whether
or not to bring in a recommendation of life imprisonment. See
18 Pa., Stat. Ann,., §4701, and Calif. Pen, C. §190.1.

The proposed New York statute would call for a similar
procedure in New York, Moreover, it would make the jury's re-
commendation of life imprisonment binding on the trial court,

In both Pennsylvania and California this procedure has proven
workable, Under it the jury has sufficient information before
it as to the defendant's prior criminal record, his family
status, his employment record, and his prior juvenile record

to make an intelligent determination as to whether or not

life imprisonment should be recommended in a particular case.
The version of the rule proposed in the instant statute would
give the defendant the benefit of any failure of the jury to
agree as to whether or not to recommend that his life be spared.
This would be done by the simple expedient of providing that

if the jury were unable to agree on punishment, then punish-
ment should be imprisonment for the remainder of the defendant's
natural life.

Because it is anticipated that applying the new bill to
all persons convicted of capital crimes would lead to some de-
crease in the incidence of capital punishment, it might -- in
turn -~ require steps to protect society from the paroling of
dangerous killers., Therefore, the instant bill would also call
for the repeal of subdivision 6 of section 1945 of the penal
law, This section, enacted during the 1960 Legislative Session,
provided that a defendant who was sentenced to imprisonment
for his natural life is eligible for parole as if the term was
one of forty years to life.
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AN ACT
To amend the pehal law and the correction law in relation to
the jury determination of the punishment for murder in the

first degree and kidnapping.

The People of the State of New York, represented in Senate

and Assembly, do enact as follows

Section one. Subdivision six of section nineteen hundred
and forty-five of the penal law, and section one thousand and

forty-five-a of the penal law are hereby repealed,

Section two. Section twelve hundred fifty of the penal
law, as last amehded~by chapter seven hundred seventy-three
of the laws of nineteen hundred thirty-three, is hereby amended
to read as follows:

§1250. Kidnapping defined.

A person who wilfully:

1. Seizes,‘confines; inveigles, or kidnaps another, with
intent to cause‘him,‘without authority of law, to be confined
or imprisoned within this state, or to be sent out of the state,
or to be sold as a Slave, ér in any way held to service or kept
or detained, agaihst his will; or,

2. Leads, takes, entices away, or detains a child under
the age of sixteen Years,’with intent to keep or conceal it
from its parents, guardian, or other person having the lawful
care or control thereof, or to extort or obtain money or reward
for the return or disposition of the child, or with intent to
steal any aticle about or on the person of the childj; or,

3. Abducts, entices, or by force or fraud unlawfully takes,

or carries away another, at or from a place without the state,
Oor procures, advises, aids or abets such an abduction, enticing,
taking, or cafrying away, and afterwards sends, brings, has or
keeps such person, or causes him to be kept or secreted within

this state.
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Is guilty of kidnaping, which is a felony and is punishable,
if a parent of the person kidnapped, by imprisonment for not

more than ten years and, if a person other than a parent of

the person kidnapped, by death [Provided, however, that the

jury, upon returning a verdict of guilty against a person upon

whom the deafh penalty would otherwise be imposed, may recommend

imprisonment of the convicted person, in lieu of death, and

upon such recommendation such person shall be punished by] or

imprisonment [under] for an indeterminate sentence, the minimum
- of which shall be not less than twenty years and the maximum

of which shall be for the natural life of such convicted person.

The punishment shall be at the discretion of the jury tryving

the case, which shall, in the manner provided in Section 1045

of the Penal Law, fix the penalty. Provided, furthef, that

notwithstanding the foregoing provisions of this section with
respect to punishment by death, if the kidnapped person be
released and returned alive prior to the opening of the trial,
the death penalty shall not apply nor be imposed and the con-
victed person shall be punished by imprisonment in the same
manner as though the jury had [recommended] fixed imprisonment

for an indeterminate sentence as the punishment.

Section three. Section ten hundred forty-five of the
penal law, as last amended by chapter sixty seven of the laws

of nineteen hundred thirty-seven, is hereby amended to read

as follows:

§104%5., Punishment for murder in the first degree

Murder in the first degree is punishable by death [unless
the’jury recommends life imprisonment as provided by section -

ten hundred forty five-a. ] or imprisonment for natural life,

at the discretion of the jury trying the case, which shall,

in the mannerfhereinafter provided, fix the penalty.

In the trial of an indictment for murder in the first degree, .

or kidnappinq,‘punishable by death or an indeterminate sentence,
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the court, as part of its charge to the jury, shall inform_the

Jury that if they find the defendant guilty of murder in the

first degree, or kidnapping, punishable by death or an indeter-

minate sentence, it will be their further duty to fix the penalty -

therefor, after hearing such additional evidence as may be sub-

mitted upon that question. Whenever the jury shall agree upon

a verdict of guilfy of murder in the first degree or kidnapping,

punishable by death or an indeterminate sentence, they shall

immediately return and rendér the same which shall be recorded,

and it shall not thereafter be subject to reconsideration by

the jury, or any member thereof, Within five days after such

verdict is recorded the court shall proceed to receive such

additional evidence not previously received in the trial as

may be relevant and admissible upon the guestion of the penalty

to be imposed upon the defendant, which may consist of evidence

of the circumstances surrounding the crime, of the defendant's

background and history, including his record of convictions,

and of any facts in aggravation or mitigation of the penalty

and shall permit such argument by counsel and deliver such

charge thereon as may be just and_proper_in the circumstances.

If, at this stage of fhe proceedings, the defendant seeks to

introduce evidence of his psvychiatric background, the People

shall have the right to apply to the court for appointment

of a psvchiatriSt and the court shallkappoint a licensed

psychiatrist so that the defendaht may be examined psychia=-

trically., If the defendant refuses to submit to psychiatric

examination by this court appointed psvthiatrist, the defendant

shall be precluded from introducing evidence of his psychiatric

background at the penalty stage Qf the proceedings.

If the penalty part of the\proéeédinqs lasts more than

one day, the jury may be permitted to separate at_the end of

each trial day during that stade‘of the proceedings, but the

jury shall not be permitted to separate after it has started
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to deliberate on the penalty.

After the jury has heard the court's charge as to what

issues they may consider in determining punishment, the jury

shall then retire and onsider the‘penaltv to be imposed and

render such verdict respectinq it as they shall agree upon.

A failure of the iury,Unaniméusly to éqree upon the penalty

to be imposed, shall not be held to impeach or in any way affect

the validity of the verdict already recorded, and whenever the

court shall be of the opinion that further delib-oration by the

jury is not likely to result in agreement upon the penalty to

be_imposed, it may, in its discretion, discharge the jury from

further consideration thereof, in Which case the defendant who

was convicted of murder in the first degree shall be sentenced

to_life imprisonment, and the defendant who was convicted of

kidnapping shall be sentenced to an indeterminate sentence,

upon_the verdict theretofor rendered by the jury and recorded

as aforesaid.

Section five. This act shall take affect July first,

nineteen hundred and sixty-one.




