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JUDGE CONWAY : I want to to:welcome the members of the
Commission to our hometown and to the people of
Monroe County for having shown interest in turning out
here this morning.

A very brief introduction, seated here in the
middle is Richard Bartlett, Assemblyman from the
Warren County, and the distinguished Chairman of this
Commilssion. He has been working with the rest
for three and half years on our projéct.

Tmmediately next to me is Mr. Pfeiffer, and
on Mr. Bartlett'!s right is Raymond Baratta. In the
hot spot is Richard Denzer, the Counsel of the
Commission.

In front here are repbesentatives Ex Officio
of the Commission.

Allright, Mr. Bartlett, if you will.

MR. BARTLETT: Thank you, Judge Conway. I appreciate the
generous intorduction and want to express our delight
at being in Rochester. This hearihg, ladies and gentle-
men, is beéeing held by the temporary commission on
revision of the Penal Law and Criminal Code in
connection with our proposed revised Penal Law

which was introduced for study purposes at the 1964




session of the Legislature. Since that time it has
been published by the Edward Thompson Company, and
circulated among the Bar of the State.

We started our series of public hearings
last week in Albany, and we will coneclude them next
week in New York. The Commission expects, after having
heard the public reaction to our proposal to again
consider those portions which have been criticized
or commented upon, and we expect by early in the 1965
session of the Legislature to submit a bill for
proposed revision of the Eenal Law, and we will
urge its passage at that session. I should note,
however, that we expect to ask for a deferred
effective date so thatﬂﬁamaykcorrelate the revision
of the Penal Law with that of the Criminal'Code,
and the Correction Law, and also dfford an opportunity
to shake out any bugs we haven't encountered up until
then.

Our first witness this morning is Mr.
Charles Kenning. I believe Mr. Keéenning speaks
for the New York State Car and Truck Rentals; is

that correct?

MR. KENNING : Yes.




MR. BARTLETT: If you would come up here and use the
stand, please, Mr. Kenning.
MR. KENNING : Mr. Chairman, I speak for my client which

has a franchise for the Hertz System; and locally

we have three hundred fifty vehicles that are rented,
plus a hundred fifty trucks.

Now, in particular I have reference to
Sectionl70.10. This law as it is now written does
not have adequate teeth to present a sort of
Damocles to an individual who would come in and
lease an automobile, rent an automobile for a few
days, a few weeks, or what have you, and then at ﬁhe
expiration of the rentai period would retain the
vehicle and possibly within his mind he would
have the concept of negligently 5r permanently keeping
that wvehicle.

We recdmménd very highly that the Commission
consider seriously adding the clase to wmub-paragraph
3, which I quote as folloﬁs:

"Having custody of a proposed propelled vehicle
pursuant to an agreement with the owner thereof,
whereby such vehicle is to be returned to the owner

at a specified time, he intentionally retains or




withholds possession thereof without the consent of

the owner for so‘lengthy a period beyond the specified
time as to render such retention'or, we propose

that the clause be added, "Such retention or possessinon
for a period of ten days after the time specified

for the return of the vehicle shall constitute
presumptive evidehce of a gross deviation from the
agreement."”

We submit that a time element is absolutely
necessary here, due to the fact that an individual
could very réadily have the vehicle for, say, two
moﬁths, or two years, for that matter, and say
"Well, I alwajs intended to return it", and we have
no penal proteétion whatever.

MR. BARTLETT: ! .Mr. Kenning, would you suggest that the period
ought-tﬁubéﬁthe same, whether the term of the rental
was one week or one year?

MR. KENNING : Well - -

MR. BARTLETT: I am just suggesting that perligps one year

| rental, for example, would make bétter sense for a
longer period.

MR. KENNING : Thié is possible, but in particular, you have

many companies that now lease cars and trucks. I




represent Rochester Truck Rental and they don't have
such problem, because they have more of a continuous
rental period, so what I refer to, particular, the
problem comes up with the individual who rents
the car who comes into the City for a fewweks, or
something like that, and has the car possibly for a
period of a week under the agreement, and then retains
it for two months, and I understand from my client that
there are nineteen vehicles running around in Monroe
County now that they can't locate;.ithat if this section
were now there, and if they could locate the
driver and the vehicle, the renter and the vehicle,
they would have this sort of damocles under that
tenday provision, where I think the District
Attorney's Office, and certainly clever defense
counsel éould certainly say that this section,that
‘we have not spelled out violation by the section as
it now stands, so I respectfully subﬁit that this
section should be added as it 1s now phrased.

MR. PFEIFFER: You, of course, are covered by insurance.

MR. KENNING : That 1is corregt.

MR. PFEIFFER: Now, at the present time the law being what

it is now, if the car is kept an unreasonable time,




or what have you, when are you able to pfesent a
claim to the insurance company?

MR. KENNING : Well, you can present a claim immediately, but
I would say this,when a thimg is actually stolen, this
is the most common case. This occurred about two
weeks ago. A car was stolen from the Downtowner
Motel. They put the insurance company on notice
immediately, but within two weeks the car was recovered
Without substantial damage in Buffalo, see, but the
fact that civilly, you have a recovery on insurance:
does not - - it is still a problem to lose cars and
then have to submit claims and have no recourée
against an individual who commits a criminal act.

In other words, a civil remedy is not sufficient.

JUDGE CONWAY: Mr. Kenning, Mr. Pfeifferds question was when
do you now succeed in recovering under your
insurance policy where the car is not stolen from
the Downtowner, but a person who has rented it
doesn't bring it back. What is your practice?

MR. KENNING ': To be truthful on that, your Honor, I
haven't actually handled any processing of claims
against their insurance carrier, so I can't answer
that with a degree of accuracy, but I do intend to

bring a letter to the Commission, and in my letter I




will spell this out after I consult with my clients
on that particular point in his carrier on theft
insurance. I apologize.

MR. BARTLETT: Would you address yourself to two points in
your written submission, the point raised by Mr.
Pfeiffer, and also the question at what point you
can test 1iability for negligence resulting in
the operation of that vehicle beyond the term of your
lease.

MR. KENNING : Well, not negligence, but the conversidn:of
the individual who takes the automobile, say he has
it for seven days. I believe that if he keeps it for
at least : -sewén: it and does nothing about making
arrangements to continue: the legal possession of
that car, I think that triminally: dpeaking, I think
the ten day passage of time should be sufficient to maks
out presumptive evidence of his intent to
permanently convert.

I agree with your consent that if it was g year
rental that ten days din proportion would not be
proper, but I think possibly we could add a clause
there in the paragraph as well, where the term of

the rental is for leas than, say, thirty days.
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MR. BARTLETT: Thank you, Mr. Kenning.

MR. KENNING : Thank you very nuch.

MR. BARTLETT: We now have the delegation from the
Monroe County Bar Assoclation, and I am delighted
»to have you here this morning. I don't know whether
you have a batting order other than the one I have
here. Mr. Sullivan is first, James Sullivan.

MR. SULLIVAN: Mr. Chairman, and distinguished members
of the Commission:

| First of all I would like to say that as a member

of the Penal Law and Criminal Code Committee of the
Monroe County Bar Association, we want to commend the
Commission on the work that has been done, and on the
splendid  proposal thathas been made.

MR. BARTLETT: Thank you, sir.

MR. SULLIVAN: We do have a number of speakers, and I have
a few things to say, but I would like to, because some
of the members who are here have to get away, I 'd
like to go to Mr. Clay and on down the line, and then
come back myself, perhaps a little bit later.

One other thing I would like to say is that

we are speaking actually as individual members of the

Bar Association, and the things we say represent our
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individual ideas. We have not had a public hearing
within the Bar itself to have everything that will be

said.

JUDGE CONWAY: Mr. William Clay.

MR. CLAY : Members of the Commission, I have been assigned

by the Committes to speak briefly upon Section 75.05
entitled "Entrapment".
It is my personal feeling and the feeling of
the majority df the Commiltee of the Monroe County
Bar Association in considering thils matter that this
is desirabd&.: and commendable legislation, but we
also feel that one paragraph- - being a concluding
sentence rather- - of the paragraph should be
eliminated and that reads "Conduct merely affording

a person an opportunity to commit an offense does not
constitute entrapment."  We think that language

is ambiguous and confusing and incapable of

proper administration. We think it is so indefinite
in its phraseology as to be almost\meaningless,

and we, therefore, recommend that that sentence be
eliminated from the proposed section, but other than
that, we feel that the section is a desirable one

and should be enacted in law.
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MR. BARTLETT: Mr. Clay, I think that I am stating accurately
the position of the Commission in telling you that we
wanted to be sure in enacting for the first time in
the State of New York an entrapment statute that we
did not preclude prosecutions based on law enforcement
officers, simply being a customer, for example, where
someone 1s dealing in illicit traffic of one kind or
another, and I think that genérally is what we intehded
to exclude from the prohibition of the entrapment
statute by the last section.

MR. DENZER : That is a fair statemént, yes.

MR. BARTLETT: And is it your position, sir, that entrapment,
that is, the prohibition against entrapment ought
to extend to the narcotic case, for example, where the
law enforcement officer does nothing more than offer
himself to a seller as a potential customer?

MR. CLAY ¢ Yes. I have read the Commission's nobtes?’:
in that regard, and I agree with the Commission note,
but we feel that the language here is so indefinite
"Conduct merely affording a person - - "

MR. BARTLETT : So your concern is not concerned with the
principle we are trying to establish, and the limits
we are going to place on it, but ‘Tather our description

of it.
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MR. CLAY : Yes, that is correct. We think it is desirable
but we think it is meaningless, substantially, in its
present form;that it 1s so indefinite that it can't be
administered properly.

We also feel that 1t is probably unconstitutional,
because of its indefiniteness. Other than that,
we commend the legislation.

JUDGE CONWAY: What would you suggest?

MR. CLAY ¢ I haven't given much thought, your Honor,
to language to rephrase it, but I would beyvery
pleased to formulate such language.

MR. BARTLETT: And submit it to us.

MR. PFEIFFER: Isn't your point, Mr. Clay, that the
preceding sentence 1nduce or encouragement to commit
an offense means active inducement or encouragement
with the last paragraph - - withouﬁ the last
sentence at all? Iﬁh't that the fact that
wouldn't need any substitute for the last sentence?
You Jjust excise it?

MR. CLAY : Yes. If the sentence prior thereto reading
inducement or encourggement to commit an offense
means active inducement or encouragement is left to
stand, and the last sentence eliminated therefrom,

we think that that would undoubtedly solve the -
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difficulty.

MR. PFEIFFER: T thought that was the burden.

2

CLAY . That is correct. Thank you.

MR. BARTLETT : Thank you, Mr. Clay.

Mr. DiRaimo is next speaker, I believe.

-MRL DIRAIMO : Mr. Chairman and members of the Commission:
The topic assigned to me by the Bar Committee is
prejudicial publicity. T might say at the outset
whether this is the time or place to attempt a
discussion»of this very broad area, it may properly
pbe contained in the work of this Commission when it
attempts a fevision of the Code of Criminal Procedure

~ next year.

MR. BARTLETT: T think that'!'s probably so, but if you have
prepared yourself on that, we would be glad to
hear you, our both understanding it doesn't relate
directly to the proposal of the Penal TLaw.

MR. DIRAIMO : I agree. Of course, I also like to say 1

don't appear as an expert, and one who has made an

exhaustive study of research on the matter. I do
feel it is an important matter in the light of the
work the Commission is now doing. If the result is

to effect a study to do away and prevent some
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of the prejudicial material which is very. often
published in connection with pending criminal cases,

T think the citizens of the State of New York and

the administration of criminal justice would certainly
pe furthered by it.

As I see it, the issue concerns itself with the
balance involved, that of the defendant for a falr
and impartial trial by Jjury, the right of the - -
the constitutional right of the freedom of the press,
which is equally important, and certainly should not
be necessarily, and the right of the sowereign, the
state, and the duty to administer the criminal
justice in the sovereignty.

My very limited study showé that the methods that
we now have in employing minimize the effects of
prejudicial publicity in criminal cases run in four
main categories.

1f a defendant feels aggrieved in.the Appellate
Courts he may secure a reversal of his conviction when
it is found it was returned by his jury. The Court
sometimes use contempt citations against particular
news media for publishing an article which is found

to have been prejudicial on the rights of the defendant.
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But this particular method is a contempt citation isn't
too often applied and when it 1s applied there is such
a lack of the definitive standards to guide a court
that it doesn't really have any teeth. There is
always a standard admonition by the trial judge when
a jury is impaneled not to discuss this case or read
about 1t, or expose himself to any facet of it;

and lastly, the rellefs that a defendant has at
the trial level, the motion to dismiss the prospective
juror for bias or cause, motion for a mistrial, and
for a continuance becausé of some prejudicial
article, and in asking for a change in venue.

Now, thgse all have théir functions and they
do theilr Jjob with very very strict limitations. A
right that is very often overlied in this whole
area of prejudicial publicity is the unfortunate
effect that it has upon the présecuting government,
the prosecutor. Many times the jury might acquit or
will écquit, but would otherwise cohvict, but because
of some prejudiclal material that was published by
any agency, and this, of course, goes up in its
reverse and remanded to new trial and further expense.

and trouble to the government, and many times the
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opposite will happen. The Appellate Court will send
it back down, or they will reverse and an otherwise
guilty person may be allowed to go free to continue
this criminal activity.

JUDGE CONWAY: This isn't a signal, Vince.

MR. DIRATMO : I understand.

MR. BARTLETT: The dimming of the house 1lights Jjust indicates
we think you are getting into your main end.

MR. DIRAIMO : That being the case we will come to the main
issue.

JUDGE CONWAY : You have too many out. Is there any way
of controlling this series here?

THE ATTENDANT: I doubt it very much.

MR. DIRAIMO : Many writers have gone into this whole
problem and they found very much the séme problems that
we have attempted very generally to outline here.

Now, I definitely feel, as an individual
member of the Monroe County Bar Association, and as a
private citizen engaged somewhat in the administration
of justice, and as a defense attorney, that a new
method should and must eventually be found in order to
insure the equal protection to the civil rights

"involved. There has to be an ideal between the right
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of the defendant, the right of the sovereign, and
the right of the press. And how we find this, of
course, will involve’ a very voluminous study, I
am sure, and many things have to be considered, and
perhaps some writers have hit on the answer when they
suggest that perhaps a punitive statute might be
the answer, and this might properly fall within the |
consideration of this Commission that attempts
to provide the procedure.

MR. BARTLETT : Thank you very much.

MR. REIBEN : Are you familiar with the New Jersey
Supreme Court ruling of Monday of this week?

MR. DIRAIMO : I am sorry, I am hot. It was called to my
attention just this very morning, and I have not had
a chance.

MR. RETIBEN . They went through it~ very extensively,
and they feel to think it was a problem for the
judiciary, rather than a legislative problem, and
they go into that too in the formal apinion.

What would be your view of that?

MR. DIRAIMO : Well, it has been handled as a judiciary

problem up to this point, I think,=that with some

degree of success, but not with the degree of
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5

z

MR.

MRY..

. REIBEN :  Could you submit a detailed legislative
proposal that you think would cover?

. DIRAIMO : I would be glad to try.

BENTLEY : The Jjudiciary does not come in at the time
of the arrest. They don't come until the time of triall,
That is a great open period.

DIRAIMO : I was thinking in the terms of the
Judiciary coming in the appellate courts.

. REIBEN : This is something that has bothered all the
lawyers, whether the defense counsel or proéecution
attorneys; even in civil actions it is bothered
with it.

BARTILETT: Mr. DiRaimo, we would be happy if the Monroe

success that we need in order to do the Jjob
properly.

The time lapse between the arrest and the
trial is a very crucial time, and once a harm is
done by a prejudicial article, nothing in the world
can correct the harmful effects of this unless there

is some preventative action.

County Bar would want to give further attention to
this area and make specific recommendations to consider

them in the course of .our work.
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I might suggest, sir, that you read, if you
haven't, the reports of the New York County Bar
Committee on this problem.anhey have done a good
deal of work in it. T don't mean to suggest that
you adopt or reject thelr suggestions, but it might
be of assistance to you.

MR. DIRAIMO : I will look into it.
MR. BARTLETT : Thank you very much.

The next speaker is Mr. DeMaria.

MR. DeMARIA : Members of the Commissipnazthejtopic I have
been assigned is that of felony mufdér;

Now, we of the Committee gnanimous1y agree that
presently constituted 1044 is‘sgﬁéwhat odorous
in that any felony, the commissionigfféﬁy killing,
intentional, accidental, or otherwiéé; in the aCt
of any felony is a little erroneous, and we do
feel that some revision was in order.

Now, 130.25, subdivision 3, the prqposed qhgnge
of the felony murder statute by limiting i£é fmrét
of all to the so-called dangerous felonies of robbery,
bufglary, etc., we feel this 1s a very good byway of
restriction. But, however, the second part of the

restriction requiring that the act itself be one that
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is inherently dangerous to human 1life, we feel that
the restrictive effect of both of these conditions is
somewhat too great. 1In other words, first of all, to
1imit it to the five or six dangerous felonies~listed
is fine, but then in addition to say that the
homicidal act itself is one that must be inherently
dangerous, the combination of the two would be some-
what too restricted. | -
This is our opinieon, and in addition - -

MR. BARTLETT : Dangerousness 1s established by the underlying
felony itself. ‘

MR. DeMARIA : .Yes, in other words, if you restrict it to your |
burglary, robbery, arson, etc., then ‘any killing
while in the commission of any of those dangerous
serious felonies would seem it would be a long way
from the constituted 1044, wherein it is just any
felony, any killing.

Now, in addition, the four affirmative
defenses which may be set up by a defendarnt, we feel
that this in and of itself is good. However, by
making an affirmative defense you are, in effect,
making the prosecution, putting him on the
burden of proving beyond a reasonable doubt, negativing

anyone of the four sub-divisions; for example, that
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the defendant was armed, and it is then the
prosecutor's burden to beyond a reasonable doubt
negative any one of those four subdivisions.

Now, it would seem - - and here we are split
among ourselves - - that it would seem that if the
defendant had a burden of showing by a preponderance
of evidence that, for example, he was not armed, this
wouldvbe more in line with fairness. ©Now, this,
in effect, is by perusgl of the 130.25.

MR. BARTLETT : Thank you, Mr. DeMaria.

Are there any questions or comments?

MR. DENZER : Let me Jjust ask you, assuming that the burden
were upon the defendant to prove these four critéria
by a preponderance of the evidence, would you, for one,
be in favor of it? This is a somewhat novel
innovation. Do you approve of giving the defendant
a chance to fight his way out of it on the basis of
those four criteria with that additional burden of
proof?

MR. DeMARIA : Yes, definitely, for the non-participating
person, non-killer in a felony, we feel that he should
have a chance to fight his way out, yes. But we ére

in dangerous ground there, while the burden should
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never shift to the defendant, we certainly agree,
nevertheless, by leaving it the way it is by merely
his raising this affirmative defense, merely

raising it, then automatically the prosecutor has

the burden to go beyond a reasonable doubt to negative
the raising of it.

MR .DENZER : In other words, the People, under this
formulation, would have the burden of proving that
the defendant was armed.

MR. DeMARIA : 1In effect, that's exactly what it would be.
Once he raises it, then they would have to show beyond
a reasonable doubt.

MR. DENZER : I see.

MR. BARTLETT : Thank you.

JUDGE CONWAY : Thank you.

MR, BARTLETT : Mr. Arﬁer.

Mr. Armer, I should have remembered your last
name. We have heard from you before, and I guess
I was getting you confused with that other law
enforcement man in New York, Mr. Arm.

MR. ARMER : I think it is Mr. Sullivan's writing here
that is responsible this morning.

MR. BARTLETT : Thank you for letting me off the hook. I




g hlnkyou e rpfght, that hes been plotted fow

' MR. ARMER © 7: . Mr. Chairmen; ‘and’gentlemens:  ©reouoriiy

*“**“I“deldflikéﬂtéﬁspeakﬁbutibriefly;in,regafds to
the proposed:Thémas revisions onitheslaw of:shomdcide.
And ‘unfortunately; when we-start speaking of .rior o7
homicide~and murder in-the lst degree; it carries: o7
us’ ‘to~some”extent “into thesrealm oﬂacapitalwpdnishment,
but the'proposal to replace our present two degregsV
of murder with but‘One«tOimyRmind?Willxextend the‘ : 
féétbf*bfﬁCépitélipuhiShmeﬁhwasﬁantaspectﬁof}iprbéecﬁtiof
considerably beyond:the present Llimits.: Unfortunately,
when one becomes  involved din a matter:in which-capital
punishment“as*ahfiSSuég?the~attorneyaiswptesent often
not ‘S0 much as an-‘ddvocate; but as-a ‘gladitor: of - ion
s6rts, ahd the trial of the ‘issue has overhanging 1t
at' all points ‘this ‘question revolving around  the .
taking of the lifé‘of the individual on:trial,-and -

T seriously guestion ‘that it <ls necessary to:lump

inbd the ‘crime of murder in which capital punishment

is'involved, the present crime of murder in the 2nd
degree LR T S Het ant 18siie cn Bha ad,

5

e Thpeldéve Hhat Historicdally and traditionally

"5 the public mind’ there Has aliays been a’distinction
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will involve many issues and subjective standards
which must be applied by a jury in resolving the
particular situation.

MR. PFEIFFER : Is that substantially.different, Mr. Armer,
from determination of the jury on the question of
premeditation under the existing law? Don't you
have subjective things there as well?

MR. ARMER : Well, you don't have that question of
premeditation, the same situation. A jury can say to
itself, well, there is evidence here that this man
planned or did not plan to do this particular
thing.

MR. PFEIFFER : Yes, but what kind of evidence is my point.

MR. ARMER +  Circumstantial, ordinarily, yes, but here
you are asking a jury to step into the position §f the
accused and determine from his viewpoint whether or
not it was reasonable for him to do what he did.

I think we are asking a jury to doisomething here that
\ is almost impossible.

MR. REIBEN : Don't we do that now and when we
interpolate self defense? When we use self defiense
don't we now use the jury to step into the mind

- of the actor at the time he committed the act?
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MR. ARMER : I don't think the present law of self defiense
requires a jury to step into the defendant's position
in the case and make a determination of what they
would do 1f they were-heg you see.

MR. REIBEN : Don't they have to determine that his
frame of mind at the time of the act was of such a
nature that he believed himself to be imperiled,
or someone else was imperiled, even though to someone
not in the position at the time he may not have
had reason to think he was imperiled?

MR. ARMER : I think now they have to say, well, it was
reasonable for this man under all the circumstances,

the actigl facts of the case to feel this case.

2

REIBEN : That's what this says.

z

ARMER : I don't agree with you.

MR. BARTLETT : Mr. Armer, I take it that the structuring
doesn't disturb you, particularly, that is,
employing the mitigating factor of heat of passion
as a reduction from murder to manslaughter one.

It is our attempt to sophisticate the definition of
heat of passion.

MR. ARMER : What I feel is this, that a jury will not

be able to follow and apply with any reasonable degree
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of uniformity the rule that is set forth here, and we
should seek some uniformity, and I feel that the present]
term "Heat of passion'" as it is used is well under-
stood by the courts.

I would like to make one comment further on
the use of this term "Heat of passion." I have
run into several situations in which , on the
question of heat of passion, psychiatric testimony
has been offered.:’ .In other words, in essence,
a psychiatrist has been asked to give an opinion
as to whether, under the facts and circumstances,
in his gpinion the man was acting under heat of
passion. Those are the exact terms that are used.
We do find in coming into these issues psychiactric
testimony, and there are no standards that have
béen adopted with any uniformity as to how
psychiatric testimony can be used to reduce murder 2nd
to manslaughter 1lst, under the present statutes, and
’I would suggest that the term "Heat of Passion" be
retained with some attempt made to permit psychiatric
testimony to be used in the question as to whether
or not the person was acting under the heat

of passion without getting involved in the question
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MR.

Z

JUDGE CONWAY': He left. He was here.

MRQ

MR.

. BARTLETT : I suspect you have some support of your point

as to whether or not he was sane or insane at the
time.

BARATTA : You feel this definition, Mr. Armer, requires
a restricted simplification rather than this general
broadened: psychiatric: attempt to redefine it.

ARMER : That is correct. I feel we should let the
juries at least have something they understand to

work with.

of view among the Commission Staff, Mr. Armer.
ARMER  : Thank you.

BARTILETT : Thank you very much, Mr. Armer.

The Chailr would .like to acknowledge and welcomeg

Gene Goddard, Assemblyman Goddard. Glad to have
you with us.
I believe the Bar Association has another

spokesman, Mr. Buetens, is that right?

BARTLETT : Mr. Sullivan, do you want to come back on
then?
SULLIVAN : Yes, fine.
I won't speak of what Mr.‘Buetens was going

to talk about - -

b
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JUDGE CONWAY : May I interrupt for a second? Mr. Harris,

we are goling to call you next. Will you be able to

wait?

MR. HARRIS : I would wailt then, your Honor.

MR. SULLIVAN : I would be glad to let Mr. Harris speak

if he has to go. I have made arrangements to be

free.

JUDGE CONWAY : Could you, Mr. Sullivan?

MR. SULLIVAN : Yes.

MR. BARTLETT : Fine; Mr. Harris, we will be glad to hear

you.

MR. HARRIS : May it please the Commission, I am appearing

made a

here on behalf of the Monroe County Conservation
Council, that some five thoﬁsand organized sportsmen
in the County.

I realize that the Commission in this proposal,
by the notes of the Commission, has not necessarily
study of the sections of the Penal Law perfaining to
firearms, but because there is a Burkowitz Commission
in existenee at the present, I would submit that
there may be some changes in this Commission that
we have been working With the Burkowity Commissions

but we do feel that in reviewing this particular
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section of this law that we would like to bring
to the Commission's attention certain things we feel
are not good, and‘that we would like to see changed.

I would refer you specifically to Section
270.35, and refer the Commission to its definition
of the use of a toy weapon or an imitation pistol,

specifically, and I would submit tothe Commission that
this particular section as it exists now, and proposed,
and 1t 1is proposed could bring about the conviction of
a number of people very wrongfully, I believe,

The definition 1s extremely broad, and I think
it is not a wise definition. I would refer the Commiésion
then to Section 270.35, subdivision fou; and here I
think again this whole subdivision, subdivision A4,
portions of B, the use of weapons: Any of you gentle-
men who like to hunt or things of this nature, you
will find here situations where you and your
hunting companion can be guilty of a misdemeanor
with the flitk ofJa finger.

JUDGE CONWAY : You could be guilty of murder with the flick
of a finger.
MR. HARRIS : That is-absolutely true.

MR. BARTLETT : You wouldn't blame us too much, Mr. Harris,
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if we left this whole nutty area to the Burkowitz
Committee or its successors?

MR. HARRIS =  : That is Jjust the problem, because there
may not be a successor. We don't know this.

MR. BARTLETT : Let me say this, that there is no guarantee
as to the futuré of this Commission either, but - -

MR. HARRIS : That is true.

MR. BARTLETIT : But we have felt the field of weapons has
really been pre-empted by.the Legislature through the
Burkowitz Committee, and for that reason we have done
nothing more than to adopt wholesale their proposals
as they are enacted into law, but in the évent
there is no successor or group, then I would agree
we probably should give our attention to it.

MR; HARRIS : This 1s the reason I-am before the
Commission today, because of the situation that has
taken place, and I would refer you then, gentlemen, to
just one other section, and that is 420, which is
the section to me, it is quite important. This is
the one that is the actual licensing provisions
for pistol permits, and I would say to you that it
is our organization's opinion - - and I think you

will find that many organizations in the field of
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(Whereupon a“receSS;wes t&kenfatfthisftime)%77;

MULLAN,’ =*5M?mid55££ﬁah;5and?ﬁembérsﬁof‘tne,ébmmiSSibh:ffl
_’ I sa¥d I have but one senteﬁce to make, and I |
elfw1ll restrlct myself to that e ’
V’ | Because 01 the change of’thexthlnking andvthe
eircumstenceseaﬁdiype;cenv;ctlonsVand1the;ep;g;ons;s
othhe Beﬁch;aﬁajéefyaﬁdfﬁﬁefsemﬁﬁﬁitj thfeugheut'

the state,‘yes;;em&5eeftéihffeligiOusforders,,I

ffwould for the reasons exp”essedfby the precedlng

~speaker, urge tha; you glve serlous con51deratlon the

" the exclu31on of 1142 and 1145,r1n order that we mlght_y

brlng the PenalyLaw so that 'may be admlnlstered

properly 1n llne w1th theﬁt mnklng and consc1ence

of the varions comunities of the State.

}Thank you. | - .
BARTLETT : The CeﬁﬁisSieﬁ3Wik_fsﬁspehd’for aboutVniﬁe
mlnutes to glve use all a chanee to stretch and mej":"

I ask ur. Sanders, is Mr Sanders here9 ”"y

(Vo response)

' BARTLETT : Mr. Eves?

EVES :  Yes.

BARTLETT : Are there anyocthers? T am sorry, I also |

missed some names. -




(Whereupon the Hearlng was cal ed tb order by the Chalrman |
at 11:46 A.M. )
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MR BARTLETT

address nlmsell (

‘ MICHAEL MQUKHAFF TMf;;Chalrman,‘your Honor, gentlemen, I]kav

‘am Pre51dent of,the ‘tarlan League of Rochester,

'New York,,Incorporat d}fiiam'speaklng on behall of‘

,curfLeagueQTTAnyilaw 1s,va11d prlmarlly 1nasmuch as'*;;f/

‘we have tne fac111ty’;orV1ts effectlve enforcement

"Tfand thlb depends agaln on the pre01se and detalled L

Tphraseology o the'law

At th' present tlme we nave antl cruelty 1aws;

'f71n the State;or New’York startlng w1th paragraph

'”ﬂ,,185 of theVPenal Law, whlch 1s spec1f1cally SUleCE

. We are very strongly

nevallzatlon of the law V,It;}squ7*»~'

- fT'giVe lqopholes,to“thenoffende:s
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' ‘rcruety Wthh theoretlcally at 1eastl;

MBIHEAFF :f'No, I feel that prlmarlly that“any act of;f

We feel that partlcularly, the proposed 1dea

o of 1ntroduc1ng 1ntentlon 1n cruelty is a very

dangerous propos1tlon”’fThere 1s an awrul lot of

1S~un1ntentlona:,

S

We have to remember another thlng, Hltler lf}y;7f

'T-gﬂln Germany had an educatlon 1n cruelty We wantf

here an’educatlon 1n5humaneness, and that can only
be pos51ble 11 we have strong antl-cruelty laws

Antl cruelty laws glve us the

dfac1llty ?or humane educatlon whlch 1s so 1mportant
for the character of the young people oz the State

The Hhmanltarlan League of Rochester :

Strongly urges you to malntalnnthe Penal Code concern—”t”
ing the antl—cruelty laws as they stand today,,and

certalnly not to modlly 1n a Sense of generallzatlon

BARTLETT T Mr. Mouhharf,~would~you:agree,w1thg the;bi‘,l°”/‘

Suatement of Mr Dutcher that 1f we comblned

unjustifably and 1ntent10nally or recklessly that

‘we would be saltlsfactorlly statlng the:lawquTV

cruelty should be 1nvest1gated and prosecuted
lfllrrespectlvely where it was 1ntentlonally or un—f

1ntentlonally.
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home from thls hearlng 1f your automoblle strlkes aiﬁT

dog you dldn

MR MUUKHAFF Under the present ex1st1ng law 1f I struck a

.

jdog on the”wa ;home, I?am‘supposed@tOJstop andﬂtakeqx,?

'Ofleéurse,,that 1s an entlrely dlfferent

f:;p01nt of v1ew lrom anylntentlonal crlmlnal act or o |

'sone whlchwlsf'001dental I thlnk that the courts

: will alway:‘ ecognlze that

5 MR BARTLETT s Shouldn't the law state that sir?»

1 ;MR* MOUKHAFF That’s I'lght

::fMR BARTLATT ;T Shouldn'li Tflawteénfine~itsell to those

acts we want to- prescrlbe whlch 1sqlutent10nal or
- reckless eonduct resultlngyln cruelty to an1mals5ihv
ifTMR MUUKHAFF :’ Yes;vbut 1f we modlry the way 1t is proposed ’
| "now, I thlnk werw1ll’protlde a loophole o :

MR DENZER i If the word reckless were in there, recklessly

as well as- 1nten 1onally, would you stlll say there

,,lS a loophole°'t

w's,MR N@UKHAFF : Well there us a lot of cruelty from neglect
L whlch is not necessarlly w1th an 1ntent10nal cruelty,

, but nevertheless, acts and results 1n cruelti‘




HgMR DENZER : Tne term recklessly, as we deflne it nere,k

- covers broadly speaklngccases of neglect that 15,

Twhere the personf;Tw*i“lb-

‘ff7fsu1fer1ng w111;accrueftofthe anlmal Vand soyrortn

,QﬁThat is recklessl,
;1ncluded 1n,theVStatuﬁé,Vinfenﬁionaily orkrecklessly; _

: would that overcome your oogectlon°

;'that as,l,say, the more
'""S[ﬁb.enfqrée it, and

'Vthe'mcré!wé7géneralizé tﬁéfmofe”dc;fiéalt it becomes

”‘;for the agencyfto brlng abouﬁkenforcement

| Tbat is wh"T

Vwenfeel tnat the 1aw, as. 1t

,Wcstands today,gT'? : better opportunlty for humane:;éf

tjorganlzatloanto“enlorce 1t tnan 1f 1t was modlfled

1n more general terms

fQMR BARTLETT i; I take 1t you agree w1tn Mr* Néramafé;?tnatr'

you would nather haveg‘t transferred to AgflculturalVV”

and Markets?

VT=T JUDGE CONWAY Members of the Comm1531onq I“veel that I

should llke to have on the record thvﬁfact tnat

prev1ously 1t was stated at another hearlng that

New Ybrk County was un1que~1n tne arrangement tney




'”“?/Hed“with“the HumaneLSoéiéty'being the proseeutorlf

tRTyrather than the dlstrlct attorney in v1olatlons ;;5V'

kofﬂcruelty to_anlmaﬁs%sectlon. Monroee County also stT'

s ‘ ff_ ""has"theﬁ*sgmme siﬁuat‘i‘ori?' fhéﬁ::?"pre'\fails here,'as itf does*?'

<

TTsln NewnYork; and’our localyHomane 8001ety has Full -
control of pfosecotloos fofvcruelty to'anlmals.Jt’
The district attoroej has been relleved of thst
respon81b11ity’iof“someﬁhong over thlrty years by

, By ,
spec1flc agreement between the County and the,

Humane 8001ety, and Mr Dutchef,,who relerred to thisz"V

- in the course of hlS remarks, but I thought 1t ,e_7»
perhaps ought to be made clear.~ He has been, in

effeotf the'districtvat@orney ﬁor%these'sectlons[Lor -

‘over thlrty years

MR BARTLETT 4 Thank you Judge ConweyV’R/

‘ | | Nrk Eves. | S ,

WALTER C. EVES: ur. Chakirmaﬁn’,' ""ﬁi’emb'efs oftheCommn_ttee,I ;
ii%fjappear here today as fepresentaulve of Unlversaiyw

. f";V";;f"'Eastway System of" Roc ester,i of Ha"l 1man Budget Rent—;" o |

TR§a car“ol Rochester, and of Rochester Truck Rental tO‘R
';;fTSpeak on the proposed Sect1on 170 lO whlch I can Saytff}s

t’at the outset is certalnly cons1dered by myself and

’VQ’my°cllents as an'lmprovement,oVervthe_exist’,g"




“°V7“”we¢%éelféhat1thére

‘situation with which they are faced under Sections =

1290 and 1293A.

'dopeed]gsfitwisepropOSed

- now, it would be certainly an improvement. However,

n béia'CBangé”iﬁ addiﬁion to ‘the

'language of the ,roposesttatute wblch would prevent
what we thlnk w 11Vbe a great dlfflculty in meWement~

5that 1s, tbe use of the

ectlon w1thout more

It would seem that the language proposed by Mr

'Kennlng earller thls mornlngxwoul ;be —k—'or 1anguage

51m11ar to that —f—~wou1d be a substantlal 1nstruct1ve

addltlon tofthls sectlon.‘ Ulthout 1t Ifthlnk that

‘11 the tlme comes when an. aggrleved partjhor a leaser
of akvehicle shoﬁld try to get a warrant or 1f at e »
| tlme of trial the court is charglng the Jﬁry, there
may be a subsﬁanu1al,@1:f1cglty 1nideterm1n;ng Wh%tf, 
eieisuch awleﬁgtH ef timéi?5't¢'§§5gﬁiﬁﬁfé;argf555i5

~deviation from the contract.

If the:statutesaWéfé;gdrcbnfinéjthé‘

prov131ons Ior a ten day perlod, or such other

'"?"i thlnk 1t  *’W“"

would be a great step in 1mplement1ng th

s




this Sectioﬁ‘
MR. BARTLETT : T take 1t Mr Eves, uhatkyoa*ére;Speaking -

for the creatlonﬁoz a presumptlonyrather than ouri['

'flatly deflnlng dev1atlon as amountlng to ten days or {gf,

mbre. ; : . S e .
| MR EVES PR ’TeetVle’eonect A I thlnk that the presump—
;’ tlon would beaofkéreat beneflt in thls partlcular
Y seetion of the statute Wlthout 1t there is alwaysg7
| the questlon; waeyit‘or Was 1t not a dev1atlon ,
MR BARTLETT What about the problem I dlscussed w1th i

;Mf} Kennlng about the use of the ten day presumptlong

. in a- monthly cont;a”t,as opposed to an annual f““”

covtract, Iorvexamp i

MR EVES f;ﬁﬁ:T I concede that woqu be Somewhat’f”‘°

;lnCOngruoueetv“Tay~tZ'tkon a dally rental there must‘_

bépé? eﬁouldfpe“apt ;” presgmpt;on? whereas on

TTnot an 1mp0851b111,y pbut ceftalnly an unw1eld1y

statute if an attempt\were made to 1ay out a perlod,pfe




~ of time which wouldconnect with the agreement which

'Was‘beihg7Violaté§;
~ In order to ge
addition of a presumption, I. tnlnk that a. perlod

0§;timéxﬁhiCh ﬁﬁs' yfperhaps be afbltrary

in typékofiécéééi657to ény.p_,tlcular,?ype{Of?.V"

contract would have to be used and':

ties come with

the short tefm IEn;

workable eolution by the

Lo




L EMR BARTLETT 'i

f’MR KENNEDY

”_MR’ EVES Judge Conway, I would not be able to answer ” A

) that. I have not been 1nvolved 1n that aspect

V‘e,dlrectly My partlcular cllent bere, Unlversal

AﬁLeaseway System5“engagesf?rlmarlly'1n*1ea81ng w1tn

"Vw:some dally rentaT of truck équlpmenﬁ In that
,owfrespect I thlnh tnls statute would be of much
'Jﬁmore value to a. dalTY rental such as Nr Kennlng’sez,”:

cllent

Wlll you see 1f you ﬁould flnd out, Mr ,w"f e

. 1n*the trade as to thelr con51der1ng the cars stolen i

, &and aking clalm Ior tnezt loss?-'g{f;"
g f";"MR_; EVESV _I Certalnly WOU.ld be ha,ppy to

TQJUDGE CONWAY " And the companlon questlon about when do

;they"deny llablllty under the grounds 1f 1t

,lSknO 10ngerleffect,vely owned by you on the :

V:TJUDGE CONWAY ’Robert Kennedy lS the A851stant Dlstrlct

Attorney o; our nelghborwng County :

SI°elso have the nonor OTﬁbelng |

the actlng pre31dent:o Vhe{BaroAssoc;at;on,ﬁand;a,TM‘

;Evesgvandfwrlte us 1T you flnd there is any practlcef7ff*




~ Iaw and Criminaifobde cOmmittéé*’d”

Of coufse, thls mornlng I am here speaklng

i *,only for myself : I detest negatlve attltudes, but
‘;ff“I must ad0pt onelthl "mornlng I am agalnSt ﬁhls;

‘%<L,Pena1 Law 1n 1ts entlfety, proposed Penal Law 1n s

Vf'lts entlrety J It 1s completely allen, far—afler
from anythlngHwe bave ever had 1n thlS’State
One of" the worst 1n mj way of thlnklng,’;w
fpgv1ces of 1t is thau 1f this was passed we would be
M‘T throw1ng away’e hundfed end firty; two hundred years

of precedence, andone OL the meetlngs I attended

i in relation tothe propoeed penal law; 1t was said that,
’ the words that we are now- u51ng have no meenihg
It eeems that everytlme T hear adgdry eharge;&l;f
'hear the words that we’afe’u51ng explalned I have
heard no complalnt’that the present penal Tew is not
“punderstood or that’the words culpablllty heﬁe no TT;&:?,;.

b meanlng

MR BARTLETT . What makes you thlnk that those words,f
won't have the same meanlng 1n the future,dunless

they are otherw1se deflned here9~:f

Theytare not used here s

'”'culpabllity are changed. You don't have the




culpablllﬁy 1n th

MR. DEVZER , Do you know xha thevord w1lfully means 1n

MR DEVZER

of appeals and the Unlted States Supreme Court that

1t has so many dlfferent meanlngs that 1t has to

be redeflned w1th spect of virtuall every statute

1t is used 1n

MR KENNEDY We have no dllflculty in: d01ng 1t
MR DENZER
JUDGE CONWAY . I can tell you 1n maklng up a charge you

have dlfflculty 1n d01ng 1t

MR KENNEDY But your charges always sound so well

Judge

As I say, to me it is one of the biggest
vices You are asklng the people of “the State,who
are presumed to know the law, and who obv1ously don’t
but you are asklng the Bench and the Bar to start

out with a brand new trlal of deflnlng these words

of culpablllty, and also i

MR. BARTLFTT What,other words are,you referring to words o




culpablllty

MR. KENNEDY Know1ng1y, w1lfully, c rruptly, all of the worcs
01 cu1pab111ty that We now usef—f—

MR BARTLETT Ybu are suggestlng that the prlor case law

<%

w111 be of no a531s an the courts or. the Bar 1f
this is adopted°
MR. KENNEDY - : .Yes, -because you don't use:ithose words You

don'!t use those words at all You have set up new

JUDGF COVWAY What one spec1flcally? Do you have any

examp1e OI your seeklng, Mr Kennedy, but 1n

the crlmes agalnst andf nvalv1ng property, 1n

theft for 1nsta ce, fall to see that 160 05

contalns a de 1n1t10 f 1arceny that 1s shocklngly

dlfferent Irom what we have used 1n thls State
forva long 1ong tlme I thlnk that we can Ilnd a -
common denomlnator of crlme Larceny may not be

-8, bad one to use

MR KENNEDY I don’* - =

MR BARTLETT I don't see in 160 05 1n deflnlng 1arceny

that we use 1anguage remarkably dlfferent from what




| . BaRTIETT :

| wR. xENNEDY

";,KENNEDY

we employ now in the statute, wrongfully takes,;f

; obtalns, or w1thholds

IR KENNEDY That 1s'all r1ght’, That is about the same |

as 1t 1s now

on WOrds'hefe‘ ut I had planned to,,rather than

go thﬁéﬁgﬁfwer' ,fw have about flve examples

 of what Iwould 1i é;c,ntér*mY;:%re;oniﬁ‘v

’the PenaiiLéW;

batfyou’seekfnowgcﬁﬁdere%éebB‘fQQgi ,fif

bring7inethe'd ‘ence’ of entrapment, whlch

o iis not nowvln,the,faw OL the Stat:

P

. BARTLETTa You know t 1s,the only stat

in the Union thaf

doesn't have 1t‘~

. BARTLETT :  Evidently not.

a game.

-BARTLETT




MR, KENNEDY?yi, If a'man 1s g01ng2to commlt a crlme, he w1llﬁf,T

commltkltf7 1f he is not g01ng to commlt 1t

’ you can seek to entrap a 1aw, you can’t, and he woulqu

not commlt the crw

<% 0T

*f MR, BARTLETT I appre 1ate your 1oyalty “to the State of NewT

éiréjStéfé, sir.  We should

V,Vobaectlon ‘
E ahead Tl | Lo T ” P ’,

d JUDGE CONWAY o I don't qulté knoﬁ’what YOﬁjsald ’but i,ihink
. we better take an exceptlon‘toklt in behali OL’,L?i x

all the JudlClal

E}MR BARTLETL T Go ahead ML Kennedy .

MR KENNEDY 5 Defense Of Justlflcatlon,7that kéﬁﬁe?52ﬁ¢§17T‘

Agawn, gettlng to words, we afef—f-"T‘MT




' ;tffMR 'KENNEDY ’: Well Mr Denzer, w1ll all resoect to your

| MR. BARTLETT : That,bothers ug'edagéﬂf; Kenﬁédyf’°5'"”'V’w
” WR KENNEDY : Certaln amounts of force, phy31cal forceifL’
are authorlzed under certaln 01rcumstances, dlfferent b

c1rcumstances, deadly phy51ca1 force 1s used

author;zed.v~lhdon't know what 1t maans . I don't

knéw’WheféfphySical*force stOps and deadly'phys;cal

,FOrCe COmméﬁceSJ

‘é"fMR DENZER i“YWé7ééfjhe théﬁ7ih’§éé%ioﬁ’16765’definiticn5"

‘ deflnltlons, I stlll donft‘know Where phy31cal iyt

Iorce ceases and deadly phy81cal Iorce commences., -

MR. DENZER Well, prec 51on may not be entlrely p0851ble, 

but thefe 1s a guldepost L

funder,dé_tainlbircumStancesV'

)fyou deflne deadly*phy51calVforce as meanlng phy51ca1 |

- force capable‘of«produc1ng df th or serlous phy51ca1

»‘anury Unde' certaln,c;:cumstancesvany bLOW”cgn,come

'Under thau

'MR'jDENZER That,may be;a gOOd Cthlclsm Maybe the7a

'définitio_wshould be changedwa 11ttle

f’?VSomebody.suggestedfthe usefof»sﬁéh?Words;i'

V such as under normal 01fcumsbances, whlch*w1ll e

under normal c1rcum5uances 1s llkely tofpr duc




| Mr. BamTLETT - Mrg Kennedy,‘,

" mr. kennedy ; No, we must have

MR BARTLETT : Of what?
MR 'BARATTA 'EffB;f Retaln the McNaghten Ruwev’f”"

MR KENNEDY - Retaln the McNaghten Rule

wﬂR' BARTLETL ; Are#youwaware}thatdthe;proposaT

or ph]Slcal serlous 1n3ury Naybe thatacan be

1mproved.

your p01nt here Ai f*bufébhéerhedTWTth7tne

“«3

7f;’1nadequacy,jor“;t*le Sb the vagueness of our deflnltlon

of justification,

T areTyouJSuggestTnggwe<shouldn't

 deal wiﬁﬁfiﬁ;‘V

a justiffcation section,

but’I}aﬁ,¢dﬁééfﬁéag chfﬁhéfdéfihitionéoTTthe;  ”,

;authorizaﬁion forijSﬁifiéatiénTlndef'théféfopéééd'

lawr.

' I am, along,Iassume, w1th the entlre Dlstrlct

Attorneys A35001at10n, I am.agalnst the delen51ve f 

mental dlsease;iOf defect‘as set{but in the' , }ffJVw

,Lproposed law 60 05 i I WouldhLaVOT thé retehtloﬁ’;;;TfT
k T’of the McNaghten Rule w1th the addltlon of the ;jTQJ WT”TV
statement that appears’—‘—vasklt appears on pééé’B?’W»k |

of the Appendlx B

the addltlan of the sectlon on page BT




' MR

. BARTLETT : Well, this

_YtheipropbsedfPenel;L 

mmission and the District

Dlstrlct Attorney

KENNEDY ;heﬁlast I heard that “this

51dered,'or the proposal in

”‘under 60 05 Was to be o

reeon81dered and restud_ed,by the Comm1551on

I am unalterably’opposed to QS lO maklng B
5voluntery 1ntox1catlon a defense to a crlmlnal charge{

- The Waw new is ﬁhat 1ntex1catioﬁ can. be e‘
”Qtakeb 1nto con51defat10n 1n’dea11ng ﬁlth theVQueeflonee 

kof 1ntent

¢ Tentt the*6”fi’l!:f‘'d'"i”f'fe"f:z-*e’ncef.Io'’eﬁcvi'r“esehkthe*f‘“f;‘j

present law and thls 1aw where the empha31s 11es°




‘15

- MR

? ;,MR

Lo Taw says 1t 1s:not a'defen(’,

fik the culpablllty»«

DENZER Well today if 1‘"

Vbluntary 1ntox1cat10n, the proposed law says, 1s a,“"
defense to a crlmlnal,fharge for an offense 1f 1t

negatlves the oulpable mental state Thevpresent~~

unless 1t does negatlve

VKENNEDY : itvsays 1t may;be'taken 1nto con81deratlon

solely w1th the 1ntentwon of the crlme chafged

- BARTLETT j That'skwhat we"are saylng here

. KENNEDY : I don't read 1t tnatiway I read 1t

| as a. blanket defense to the charge

oxlcatlongnegatesytheﬁﬁf
mission of a crime, it

résentmlaw;ffl't~

consider all,cther'dégfeééfcfkéfime Pos51bly, in’
a murder;lst'charge?T: élt were to negate the T:
premeditatioo,'the'jgryoqoulq;fall,dgwn,and~seegif:*

it is’murder Qﬁd"

DENZEﬁ e The same' would be true Isn‘t 1t a matter |

- of sematics?

.'KENNEDY :s'fPossibly. 'But7as51'feaqyly it is just

blanket defense to a crlme =

BARTLETT 5 It doesn't say uhat

<t .




T'ﬂVJZoffensefﬁhere-itfnéga?ivesrtne_specificfintenﬁ required“kf

f,KENNEDY'”:f nght As I say,,I read that as a- defense, ‘f
V*,fand 1t comes under your sectlon on defenses

';BARTJETT nght where 1t belongs ,surely not the'f;‘

. BARATTA 4:.:Yburthlnk”ﬁhéNdidéfﬁéﬁatuté*is a'better one’ij,y"
';' the Jury 1n the element of 1ntoy1catlon, 1t Just

.eKENNEDY V”he 1ntent or whatever tne enarge’rs fﬁoif
”TBARTLETT f‘OKay CEHLEE e

hKENNEDY_, |
i?f whlch 1s also 1nvolved in murder;7;'w'

VVi one degree or'no'degree, Just murder, 130 25, where |

for'theWerime.

g

.sectlon on 1ntox1catlon
KENNEDY*w-' I'am.not*concerned'with~where iﬁ is infyour"

Penal Law, but as I read 1t they would completely w1pe

the slate clean
2 and should be retalned so that when the Judge charges

| afrects the premedltatlon°

Manslaughter lst the wordlng on 130 20

motlonal dlsturbance 1s a defense to murder

1L refer the common law,

ge, heat of

the present statutory‘hanguage in New York/lﬂf

yes,tbut 'f-nevefenyQidegfwhét? 'feméeémaﬁisgglg




oes farther and it

A e says the reagon551é‘” '"bfAsﬁcthxplanatioanfffn,f

jextreme emotlonal dlstu bance or excuse shall be de— o

- ' | termlned from "he "f'v ewp01nt of a person in the actor's

£

"51tuatlon;undef ﬁhe¢c;r umstapcesfasfﬁhe;aoﬁor‘bElleVeS 1
,:them to be
"MR”VBARATTA 7H We are looklngothatfover vefy Caferlly

| JUDGE CONWAY *I~am%sorry»1tw1,,ta

‘in no refereieeito'you,%J“
beeoﬁeallediépyﬁoeeorgeri
'::ﬁR. BARATTAT ; Ybu'éfé;ﬁgﬁfth

degree

ﬁ{MR;eKENNEDY'ﬁj I w111 leave that p01nt

The only thlng in my”next p01nt iﬁ/ ﬁgT

dea11ng with - sentenc:;*l have the expert 1n’frbﬁ%“7

rof&me I w111 say in that I don't agree w1tb

yit.~ My only p01nt concerns multlple felony

Voffenders, that under the proposed law he cannoﬁygeo
1ncreased punlshment Ior a Ielony, unlese%you servek
ftlﬁe for the prev1ously’comm1tted felooies{ﬁ[JTET

iothau, I don't agree w1th - -

"45MR; BARTLETT Of course,fyou know, Mr Kennedypgewu*é~~f




i n plan that for someonenwhokas been 1n trouble before, i

'he could be taken care of w1uh1n the elastlc llmlts

we{arefproposlngefo'ff;rstfoffenders, andgthen3_7T5

‘f”maximum'penaloyoposs'

,not be 1mposed,ord narily;‘unless there was somethlng

1n,the“man1 ecord to_requlre a stlf? sentence
MR.fKENNEDY ,: IL you go;through that and the man comes back
‘ = - he cannot be sentenced as,

be9aase*he”dldn?t¢§¢rve'fV

1 MR, BARTLETT, Well I thlnk'you’mlsunderstood that the‘fi

habltual offendef n”that we now have 1s to

,replace the oldillf,'sentence3¢andn1tfCan beylmposed,

',only after tw0~prev1ous 'oVVictions'foTVWbich4timeﬁug5

was served 1n excess of a year on each of them

*,;As,tona;second; elony;conv1ot1on, we;maken;f

second felony than he can for a flrst felony

MR BARTLETT :' That’s fv‘_('outWouldn“bord::.narl;1

;expect a Judge'to glve hlm'the 1u11 treatmentVonfthe




flrst one, would you”bk'

'beforewné}couidﬁbe7tfeetedfasfa,fonfth:felonytoffender;
Tblrd 1s treated the same as second

I MR. PREISER f{“;'uSpended sentence counts only for the secondf

~ anyhow, LOT sentenc1ng H’Only the fourth lelony

would,needvprlor«tlme Servedﬂ

Under the proposed lawtthe Judge woqu have'

no dlscretlon on_that lfﬂvf

My 1ast p01nt, and it s;enshort'one;?is,vay EE

“to a speclf;c offense,;u dftbatfist'\domy, where you o

seek to leave sodomy between consentlng adults out

of the law'; I dlsagree Wluh that

Under the Comm1351on notes 1t sald lL 1t 1snfﬁ

done prlvately and dlscreetly 1t w111 not be a crlme,te\fy

and I submlt if 1t 1s done prlvately and dlscreet
they wouldn't be caughﬁ V I feel that thew

;prosecutlon*1s5aydeterregt How much I dofdd5;




I havé”nad'bﬁe7"

who wefe 11v1n together as a result OI a love s

; quarrel spat;,one’

w” fO]f' that 5 A ;
VaMR;fKENNED¥.; I understand that ’
rfi_’JUDGE CONWAY f There are those who would’heQeﬂus’dorso
: f%MR; KENNEDY7f}j But in!oor;admlnlstrstloo of’justloe 1n'f
i Ontario County,’we’éave’ “him a choioesof,being
chafgedkw1th sodomj orvassault in the seeond degfee,

'and;hegchose assault 1n,the seoondgdegree5fand I

on the books

JUDGE CONWAY He mlght have been a 11ttle screwy When

start ualklng about Words and phrases, because

55 I‘ anCJ two 1nmates of Attlca meetlng LOT the

's7esoegree,'and5what’are}you pulllng tlme Lor, for e

F7e;custod1a1 1nterferenceV1n the flrst degree % We,do

séy*ﬁﬁére”iéVé“déterrehtifacﬁof in having that crime

£ them knlfed the other one -l—{ea

 iMR BARTLETT : We are not éfemptlng them from any. 11ab111ty S

SR SR &

SSf?rStftlm?’Z%nd'*Aﬁfsay§”t0f33 whatkare_you*lo_;ok?:l7

wiojdﬁ,vBiSayseforﬂoriminalffaoiiioationVin the‘firsffj‘ﬂ; 




MR BARTLETT : Dld you Ilnd anythlng you 11ked Mr

Kennedy°

WR KENVEDY

s

law
MR VBARTLﬁTT Let me as you some questions

What do you Teel about our eliminating the

necessvty for prov1ng breaking in burglary?

MR. - KENNEDY , ,Thau has~bee

law now 1n case l

MR BARTI&TT Not exactly

MR ,KEVNEDY All you got to do 1s walk thfough or open a

MR BARTLETT : We don‘t want to have to open the door. Do

you approve of our taklng 1t out°
It is- all rlght V,has,never~botheredaus
1n a prosecutlon, provvng the break

ONWAY ~ue11 1t would bother you 1f you had all the

arceny that Lollowed the rlots, where nothlng had to

broken 1n the second and thlrd stages o

everybody wa1k1ng 1n and out of smash d plate‘g ass
w1ndows, and we are 1eft DO a1ternatlve except to

charge the Jury that




. s

i-MR;'KENNEDY : There was one thlng I dld hear, it waseﬁhé: k

' suggestlon that:theré would be a:presumptlon of i~; 

gullt 1ntroduced ,,I would be 1nk.avor of the pre~ei(;
sumptlon ef gu'

| MR;'BARTLETTe: .:1d‘a1mostﬁbe11eve that

KENNEDYﬁf:eiITam_locally knewn as the hangman

BARTLETT : Thank you for comtng. e

X KENNEDY

MR, ,BARTILETT .

’”’MAX GOHEN . "Cﬁédif‘m‘a,h:,,“i gentlemen, members of the

”e Comm1551on

o “Myfneﬁe;iseMangEheh;ahd*Ieem‘engaged”iﬁglﬂ_;

'fftﬁelpractieeeofelaﬁ”id7cenandaigua'H“IehaVe been

'engagedyin he'practlce of law LOT approx1mately

'Penal Laweh

'wordlng

The;p :blem w1th wordlng and the problem"'V'

of: sematlcsyl the problem of what does the offlcerf

» do, the defense attorney, the maglstrate, the%’k

‘Iegmﬁfé?Yﬁqiétﬁﬁbgd_about itg“gj/”~




'Lhe dlstrlct attorney, the trlal Jury, the grand

<'Jury and sokon, theée words are put to each of these'

sub 4 says .

Now

a spec1flc'example Let’s,




2 Which he doés;'VHé,goesﬁhomé and*Staysythreeior*”
Afour days and he 1s 1n con31defab1e pain for a few

‘ffdidays and 80 forth

Now,'we ha the problem 1s the man charged '

iyhere gullty OLf se ult 1n the 3rd degree under your

: ,“fproposed sectlons%125 OO and assault 2nd degree 125 05
says that 1t 1s assault 1n the 2nd degree when there;
L'ls an attempt to cause serlous phy81cal 1n3ury

',Now,,I poke a man 1n the kldneys and send hlm to the’

'1d_nhosp1tal and he 1s there for a few days ‘wag mlnd

a*@fyou, you gentlemenkmaybknowthat thls means, but takef;"

/ I am a pollcefofflcer and I have been on the

JOb Por 51x months

TgMR BARTLETT/hﬁ_IsTthabganyfm feVdifficnlf¥ﬁe;definewﬁnan,

8 iwevoaé}’bbdiiy i ham'é |

eSa Wellgjgraevous bodlly harm as 1t has dﬁ

skln; the spllllngﬂof blood and that sort of

resen :y dellned 1s that there 1s a break1ng«d77d'”




Penal Law that deflnes

MR. COHEN ’V: Oh, yes The case off—,— there 1s a deflnltlon;

f  .  31n grlevous bodlly’h m*  
o | e

/fMR DENZER

kheré*are'several Cases‘that L

{° In the. 1nd1v1dua1 cases thls may apply
to the 1nd1v1dua iases, but I don't know ir they:
have an overallrdeflnltlon

MR, COHEN I oam notflnterestedzlanYéfdll definitions.

,'SiXVmonths;”é . to know what to arrest

So 1et's say that

hlts a fellow 1n that

,and the dlstflct attdrney says wellgyl don't thlnk

that is a serlous anUTSkJ;There has been no breaklng ,‘ { 

of skln,“nolbloodfzhg» s onlyb‘n he hospltal a




ecouple of days, thls and that and s0 Forth, or he'fy

'*Wcould take the other v1ew, 1t 1s serlous

a_I appear as the attorney for the
Thfdéféﬁdaﬁﬁt He'calls me up and T go down “the Jall and

"dhe tellspmftwhat he dld Now3 he'says Mr. Cohen,ut

J”iyou tell me, have I commltted assault in the 3rd degree
or have I commltted assault in the 2nd degree9

/?I say well I haven't the sllghtest 1dea, and I haven't

'~the sllghtestfldea what the courts Wlll do w1th thls?

‘,word serlous,; I don’t know what protracted me I

‘:have no standard to go by whatever Now the grand

jjgury mlght take one v1ew or the other. The trial

'aTJury mlght take one’v1ew or the other

i k The 1dea’— —tifJWe’are g01ng to change our
”WWOrdlng and have a better wordlng than grlevous'
frtbodlly harm whlch’ne have now, and as I understandzt,
z;fwe’generaITy solve the probWem in Ontarlo Coanty _,_'

~o1f the man spllls bWOod, or he breake the skln, that

‘tlS grlevous bodlly harm

MR BARTLETT Has the Appellate DlVlSlon ever agreed w1thrw*7' |

You,,Mr Cohen9§i¢y'iix{fiv“” o

MR COHEN Yes, I belleve so I thlnk there are cases‘

that Wndlcated to thls effect The breaklng of ,, ;3




kin- -
MR. DENZFR Down 1n New York.lt 1s completely dlflerent
' Ybu need a great deal more than that in New York

Clty

<%

ZJUDGE CONWAYT:Y Ybn get thatkgettlng on. the subway
' MR. COHEN f;’: Yés, but tne 1dea is thls What are we
,g01ngrto need here° I haven’t the sllghtest 1dea
how we afe g01ng to determlne what we need

At least we got somethlng It may not be good it
‘may not be the best ‘but if we arekgolng to change
'theVlaw, letis cnange!ib bstometninQTSbmebody is
going to,nndefefena;A' ’

| Now,‘we have enongh dlLflCﬁlty; as you

gentlemen know,ﬁw1th eur appellate courts now where,f .
they heve to de01de deflnltlbns and4ﬁhat words mean, 
7and you get three Judges’dec1d1ng 1t means thls,rb
and two judges de01d1ng 1t means. that, and all the ff‘b~~
way up to the Unlted States Supreme Court.
TfMR. BARTLETT : We w111 agree w1th you, Mr Cohen, but you W
e are not g01ng to be ableto:nmrcwe on that 51tuatlon
MR, COHEN T I am not trjlng to 1mprove But‘llbne aféf;fi*e
Tf°nih3g01ngtto~makenleg;slat;on, let's try bo be mOfe7755337

%7eTSP€Cifi¢}¢ }Letie_notntfy‘tO"be.merejgenere;;*ﬁ,




"fiﬂ~1llegal or legal, I have got to stop and th1nk7

o _,’whether the ev11 I am commlttlng is- greater'than

,,;'iiaéﬁrééiafefthAﬁ it'sOundsquryihiceffo"
change these and make beautlful codlficatlons and I
am all in favor’of 1t ’and I/am sure everybody else
fisg but wbenfyou have to practlce’thls every day
and,when you hafe a fellow asklng you what crime. he
has commltted and glVlng you some idea and you havenit
the sllghtest idea what to do or tell hlm, then |
there is g01ng to be some problems,'and I feel that

there 1is here.

NOw,ygolng oh Iurﬁher; I’can aooly s1mllerk
V’and glfeyou actual cases’that Ikhave had on almos»
every sectlon 1n’hefe; where’we take the Justlflcatloh
“section, mov1ngion I Wlll skip the mental diseaser |
and defects, becauserthat 1sﬁa separte thlng 1n ,

itself. | Sl

Justifie"aﬁiojﬁ_ 1snotcrlmma1 when''Such
conduct is necessafysfofefoiafd'publiolof'pfiﬁate;
injury or evil greater than that sought to be pfevented ff;

by the law deflnlng the offense charged "

Now, I have got, when I am hav1ng a flght ors?

:,'d01ng somethlng, or commlttlng somethlng whlch may bef




'onéai amfﬁfﬁing,fé%PTéVent,VandeI,haVefgotjto sit
down ana ‘think -fabcut; "réhis’.

' wa,:suppos1ng”I have got a fellow that comes

:up and he 1s g01ng,towcomm1t 1arceny, and I walk 1n and :

]

;'Thlt hlm over the head” Am I commlttlng an ev11

greater by hlttlng hlmﬁover the head than he is

commlttlng by commlttlng the 1arceny°'

MR BARTLJTT 2 If the present 1aw 1s so clear to you. 1nf]-

contrast to thls, can you*tellume'—[—f{e?f

MR COHEN : I am notfsayln ythe~pre3ent law isﬂclear;a
whatsoever I am not malntalnlng that The present

law is not clear, but 1f the present 1aw is cloudy,, -

I would say this, thls law 1s completely black
There 1sn’t'any way QL seelng through 1t or determlnlng |

these things. There is n0‘standardgwhatsoever~r

And then, accordlng to the ordlnary standards
. of 1nue111gence or. morallty, whatevew that may be,‘ ;’

my standards of: 1nte111gence and mora11ty may be

‘efscons1derably 1ower than you gentlemen Who 1s

;g01ng to pass on what my standards ofllntelllgent

‘morallty areVV Evefybody can have avklfferent 1dea,,ij7’w

and I COUld have flve JllI‘leS a,n"' ;cgan:,says this 1S |

' my Suandard of morallty, anc th_w'tﬁeffeﬁe;eanﬁsay 
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that is not I should have a hlgher standard and I
am not saying we don't have these vaguenesses and

'dlfflcultles ln lnterpfetatlon, and so on in our _”" L

; ' | - ‘present law We;certa"n]yk.y do We have got a 1ot

<

V‘,sof them,,but I can’,,'ee,dfeedifiéation for the purpose

 of maklng 1t worsek,ather than ?or the purpose

of maklng'lt better

MR BARATTA ﬂ:V,DQn t;y'usthinkewefeughtyﬁoﬂleaVe something

fojr the jurors to decide?

MR, COHEV Tf{;'Yesrd There w1ll be plenty LOT the Jurors k

to de01de lL you ,av Teny.klnd¢01,a'deflnltlon, no

: contalns the word substantlally,ln 1t asﬁierun,‘

: through thls th nTﬁ“;NQWGAI;haveﬂnd_ldeaewhat?an,

substantial injury is, whst a substantial distance

is - -

MR BARTLETT :Lfmﬁ;”éohen;;SﬁréTyau;ddﬁ‘TT&@]knoW[whAt”gng7g?esa«




poELIgS L

MR, COHEN - : No.

MR. REIBEN : You know what a substantial fee is, don't

i MR COHEN

you°

s w8

; N I don’t T’Because what my cllent

<5

con51ders substantlal rtainly don’t and

there could be a 1ot“ofwd1Lferences of oplnlon

ﬁ*NbW,VI would‘llkeCLOTJust take one or'two

more SPEClLlC 51tuat;onrgto glve you the 1dea of

my feellngiaboutfl I’could go through every

,sectlon and dlscﬁss 1t5 but I am ‘sure you gentlemen;

~would not want’to téke %he timé“at thls ulme

?or 1ﬁSuance, 1n 65 05, Justlflcatlon of

: physical Iorca, ﬁNaywnotfgsega,dggreezqf phys1cai ,, ~, '
' force£whichjis’éélcﬁlaféa;ﬁ5 ééﬁ$e;‘§f whiCh érééfe§,

a substantial ris§ ¢fféausing“dé;£5", agaiﬁ,;"se;iggs],r

~phy31cal injury or extfemeVpéin i - | ’

Now, when you. get over to 65 10 jdéfifiéa i  

physical Iorce it says that you can use phy81ca1 o

force upon another to the extent tat he reasonabe :
f’belleves necessary to deIend hlmse1” agalnst

such 1mm1nent use of unlawiul phy51ca1 force,;




RISALE

LT thatyyoo;ere‘not reaﬁireojto¥retreat’inﬂanweliiﬁéggif;J
and woerefyou’arerootlrhe;ioifiaiiaggressoreffﬁow;
f/ﬁhisfbrihgs'up~sereral posSiole‘situatiOnS;% |
- | Now; let’s say I emaln’my place of bu51ﬁese
fi amkoot in a dwelllng, and I have got a fellow |
kbreaklng the w1ndow, as you hed here in Rochester  f
:apparently a llttle whlle ago, Just this week, that
| Vapparently kllled thls man. He has got a mask on
'm,’rhls face and he has got a gun rn hrs baﬁd He
breaks uhe window andkherls climbing rnto mj shooy
Now, I can't be the ioitial aggreSSOr. I have got to
walt untll he takes the flret shot at me, apparently,,,

and he hasn't p01ntﬂthevgun at me. He 1s Just

v}mmmgtmm@htmammmm mm,Idmﬂtwmm
'”:~foto be the 1m1t1al aggressor beeause that w111 not

"“5bee Justlllcatlon on my partlor hlutlng this guy -

f;overrohe head and pOSSlbly k1171ng hlm’1 You’; ‘
5gent1emen’say my 1nterpretatlon is wrong5e’

;’JUDGEkCONWAY fNQ* T thwnk, in fact the Chalrman thlnks ’ V1
- ‘“ryou are rlght o L

MR REIBEV It is 1ncorrect on the common law, 1t 1s ,ffy‘

o 1ncorrect on the statute, 1t is 1ncorrect under thls

statute

I thlnk 1t 1s very clear that you don'th




Tr7~2fMR BARTLETT ¢ In defense;offprOperty;!yes;e’

oy haﬁeftorconcernnyourseif“WitnTtnie°felloWTcoﬁing i

through your w1ndow w1th'vtﬁaekfand a,gnn}iiYoufdo

not have to consul'
MR COHEN : The

and was notwthe 1al'aggressor'—,—?/'TNW” -

h'MR BARTLETT P Just a moment “IkJust:want'to make?thisgle

,,observatlonl, T think;wejm@de ’"1n connectlon w1th one of :

| the earlier witnesses. Perhaps it was Mr. Kennedy

'Ifdon'tfremembe,

We are concerned Wlth the 1anguage we have |

'used 1n “our 65 serles on Justlflcatlon, and the staffk,f

is glVlng some attentlon toaa7t1ghter draftlng of those 1

,sectlons I don't mean to klsmlss your cr1t1c1sms

w1th that, but I wanted you to know that we share';xgnfjﬁpf

some of your concern about the appllcatlon of'thls,4

language

'ﬁ{MR COHbN R Now, also, I mlghtnmentlon that in 65 15

that mentions that he may use@deadly force where

he believes it to prevent such person from commlttlngp_

: arson, and arson 1s the only crlme mentloned

ﬁifwMR COHEN fg':‘,Yest I am. speaklng 1n defense o

property Now, what 1f he 1s breakln




to commlt burglary or 1arceny9
MR BARTLETT E Then we are not 1n defense of Leal property
MR COHEN e But he is: st111 breaklng 65 mentlons

”f:breaklng in to commlt kldnapplng, robbery, for01ble

NS

'i,rape and dodomy Nothlng 1s sald about commlttlng
‘larceny w1th1n the dwelllng There are spec1rlc

‘enumerated crimes in 65 10 2 rand yet the onlycre

meatloned in 65 15 is arson -
MR BAR'I‘LETT : ,We,ar}eﬁ,tialk»lng__,a,bouy.t defensem ‘real ;
” Property.' E s | , N , ” .
:f MR.eDENZER ¢ Of course; there are other'ofrenses that apply’;k
" to the person,'seir defehse, whether orVnot equally o
appllcable to the reeW property 81tuatlon L We don't
repeat them here, but if yoh arefassaulted~byve’
Vburglar, for example, obv1ously you have thls
Justlflcaﬁlon,~the Justlrlcatlon to ose deadly’phy51oal'
force. | L | | |
Now, there is a,robbery*being eommittedfohy_;{y
‘ | ’you.’ You don't look to thls sectlon 65 15 Wr'r” '

that you 1ook to the prev1ous one, 65 lO i 65 15,

,1n other words, does not mean- that the only tlme

"[Justlzlcatlon arlses 1n defense of real property

'vvlS when arson is. 1nvolve ,_jf::f"j ‘f7an,assau1t(




r'and’so/fortb tben, you lookVto tberother sectlonV
MR COHEN o Yes, but what concerns me, gentlemen,ils

 pgo1ng back to the overall problem T have to be very J

xfcareful whether I klll thls man for when he comes

Nteon to my property I got to know that he 1s g01ng

Vf»to commlt arson or robbery or rape or somethlng of

the kind.

' MR BARTLETT : You have got to be klnd of careful, now,

orj'M Cohen

MR COHEN :T No, T don't "fIfbe'méﬁribieOming iﬁfofmyibousep;

T,f at nighﬁpand breaks:myVWTﬁdow _aﬁfsbootfhimuunderTﬁb“*

the presenb 1aw and I am perf”“tly Justlfled.ln d01ng

so, and. I should be.Justliled*ln d01ngsso I shouldn’t

. have:uo play games w1th hlmnan let hlm take the Flrst

»shot at me and flnd out what he 1s d01ng 1n my home at

;;ftwo o'clock in the mornlng w1th a mask breaklng 1nto'bb"‘

‘p;my home . It seems rather sportlng to glve thls,T'

”eyfellow the opportunlty of not to get kllled on’

: fmy property, butnr seems hardly the tblng to do 1s ;1,};'
f‘glve the Iellow the flrst shot or 1et hlm commlt the’

'Axrrape or try to, or commlu the robbery before I do =

'bﬂ}anythlng about 1t to make sure I am JustlfIEd

wa,

I dlsagree also w1th Mr 'Kenn dy «TJ




far as the entrapment section is concerned. Where

o you actively encourage and so forth, and where do

you not.igf

,ﬂéiﬁaé%iéﬁ, a fellow g01ng in and

we have

never had he doctrlne, but there is a 1ot

e i

of case,lgwuout51ge of;Nengbrk,*MrV Cohen, 1nclud1ng &

Federal Ca$e 1aW Th'y don't‘have much dlfllculty

"Substantlally,uhe same conduct"‘ and down 1n'2Bk

”Substantlally factual common Lactual denomlnator




KETTTTT‘,f

. L.MR?TCOHEN . ILet's assume we are‘SObeTTTff’

"MR

":;I have had a few drlnk

W'T and then, of course,~ aturalTy

NOW5 in crlmlnal sollc1tatlon I/am wonderlng

Jthere if I am talklng?to some Lellows at a bar and fT,u

7and I say, well let's go :

' over and rob the bank tomorrow mornlng, and there 1s

and they bave been drlnklng

fno overt act, of course

a 11ttle blt I ‘am wonderlng 1f I am not gu11ty
under that 100 OO because I am dlSCUSSlng the
comm1551on of a crlme, encouraglng 1t suggesting{it;‘

and o) Iorth

. BARATTA Did the crime take ‘place? i

COHEN : No, the crlme dldn't take place In facf;;T*5>“'

we really dldn't do anythlng

. BARTLETT : Dld your 1ntox1cated state negatlve the

T culpablllty req01red Ior thls cr1me°'

.fPFEIFFER Waitka minuter- -

BARTLETT You assume yod*aré séber Let's assume Ior
2 the moment Do you thlnk we ought to deal w1th ';177'

tbat in crlmlnal law° j'

COHEN f Vb, I do not'f

BARTﬂETT Thls is an 1mportant p01nt becwuse'thls

an eyten31on oF the present crlmlnal lav"

-

nless there is some overt act s




MR COHEN , :e Now, I Just would llke to takeVone more

As I say, we' could go through them a11

» | Let me take Sectlon llO OO, whlch 1s :
:ek;attempt Now, the present statute says that the person~i
’flS gullty’of attemet or W1th inteht to commlt whenV;eﬁ'

yﬁhe constltutes a substantlal step, agaln, toward the

T commlsslon:of'a3cr1meai;

:‘Q'7N0W, our’present'lawfisetﬁgﬁjhe ngidﬁhave'

g cOmmltted the crlme, except ”Wiﬁtéffefeheeegég

' -,"Qor some cause whlch prevents hlm from carrylng on]ef[

" ;fthe crlme-that he would have 11 he normally wouldfﬂf,

 the,gone,@1“qgiw;tpo9t tp‘e;1nﬁerference[@ak1ngf e

it law is tending to affect

"efMR COHLN  1,*TeeuIt;ef,,ome 1nterven1ng cause whlch

reve ts hlm From commlttlng the crlme whlch 1t dld

ccur, he would have proceeded and commltted 1t

'e;MR}fDENZﬁ ,It 1s statutory, and 1t doesn't say all that

,the statute

‘fUMR COHEN hf ﬂe; but there are case 1aw I,jdeﬁfweﬁt[toV

glve you'an'example of«a case I had last year'

Yeu‘gob a fellow drlves 1nto'a lace that s'
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MR BARATTA When can he stopknm 1n theexample

and used cars. He 1s g01ng to steal a tlre orf one
OI the cars that is parked in the lot So:hefdrlves
hlS car up and he parks 1t and ‘he gets out and he is

walklng over toward the car he is g01ng to take tne tlre

betWeen he and the. car he 15 g01ng for The owner

stops hlm and prevents hlm nrom commltulng the

crlmecﬁ‘steallng t e tlre

Now, under our presant sectlon he would have

oommltted bhe crlme bad not the owner 1nterfered

This is our~ru1e. It s very easy to see he was on hlS

way to do it He would have commlbted 1t - The

owner prevented 1t He, thererore,:has commltted~an

attempt. . -

Now,'under ourxpresent'sectlon I would

like to know when has he tahen a substantlal step
When he got out of the car° When he geus over to the
car he is going to take'the tlre off‘7 When he starts
to'take tne wheel'0rf° Where do we get substantlal
I have no 1dea how we are g01ng to apply that when
we have got a falrly good rule now that everybody

knows what 1tneans, or at 1east has




g

COHEN g Hallway'between where he parked his car
and where the other car was
BARATTA : He never touchedvthe Ouher car?

COHEN : Never uouched the other car, and the cases say

5

attempt
BARTJETT Do the°
COHEV -Yes He does not have EO uouch a car in an-

attempt to take the ulre OLf

BARATTA Must have gotten a good conIe551on

COHEN We11 he confessed~r1ght then and there, and
he held hlm for the pollce, and the pollce came

andarrested uhefman

You see, thﬂs 1s what dlsturbs me about

thls is when I tahe each one of these sectlons and

take a case that I have had where we have used the
present 1aw and I have cheched the cases and had some
1dea what 1t means, and thentry'to take thls same
case 1n my own mlnd as we Just de here, and apply

these words, serlous, substantlal and all these words,

we have no present deLlﬂlblOnS OL as they apply to

spe01Llcn1nstances n\our State It dlsturbs me

very deeply as to wh re we.are g01ng to b




f@jk WR COHEN v}[ May I dlscuss uhat Very p01nt whlch I

'f are maklng 1t oon81derably worse than 1t 1sjr1gh NowW.
MR BARATTA  ;: But you w1ll admit, Mr. COnen, *that/~ bnese

words w111 st111 reoulre a reflnement of deflnltlon

1n case law no mattef how vou draft the statutes

was g01ng to, and I am glad you remlnded me
, Now, thls becomes - now, you say well, when
you get a case, let's say we get a case where ‘this

felellow 1s g01ng to’take the tlre ofI end he comes

to me, Loan hls attornefx and'I say to hlm,

nge11 ‘we have got nothlng“to say substant1a71y

 ] I doa't ohlnk you moved substantlally by g01ng halzway;

oto the”car. Let’sTgo to the Unlted States

?Supreme Court w1th“1'¥”w et them tell us” what e

'“~.substant1al is. e;have got 0 go to the

';VAppellate courts

We have’got to . ;We:have'HO"s'V'
 ~;d?§PWb?t hey<a g01ng toxsay w1th~each 1nolv1dual :
stuat s |
*ﬁlil say to me,ﬁnow, Mr’

N not got any money toef

ﬁsubstanulal is.
thls offlce C l1”?”“

v"*n't want

-




~MR.

MR.

7fask Justwce Warren and spend $5 OOO OO to Flnd out
kwhat substantlal 1s
Ybu take thﬁs 1nsnahce I was able bO tell

hlm under our present law whether he had commltted

”e,fan attempt or whether he had not commltted an attempt

'BARATTA

‘COHEN

LT donxt,know.V k;hvv,_

?I?Cahnetgﬁeilbhimfhﬁdéfiﬁhé“présen%'IaWs,

step

7PFEIFFER :

"h gets ouu of. the ca:

tPFEIbFER :

_QfCOHEN

", MR”PFEIFFhR t

whether hefhésftékehfafsdbsﬁéhtiéi

BARTLETT!fL T am glad you werewto be able to be SO.

- ceftaln 1n adv131ng h1m under the present law S

must confess; Ij ouldﬁit be that certaln

COHEV , There are, g ghtenlng cases under

t I woqu be glad tovglve you thhf01tatlohs; ,

Do you mean,to say that Just because a man :

somebody else thlnks he 1s g01ng to steal°lf' '

cmEN}:

glven

e a wrench 1n hlS hahd =

e;,WaiAa,m;nute»*?Ybaghéve*géﬁf

nd walks towards another car and

s




_190-

R and definitiOhS'geﬁeﬁtfthe wind6W‘eompletely.'VThs%ff7;

doesn't prove your p01nt at all Judge Cohen

MR;'DENZER rf There wouldn't be any dlfflculty at all

’?MR COHEN : - Let's assume :

txdldn't happen Where 1s the

-

substantlaW/g;kﬁ_" assume he has got the 1ntent

you got the confess1on, same thlng When vs he

taklng the substantlal ste" 

MR. DENZER ‘;There wouldnxt;be any difficulty under this

sﬁMR COHEV E

eKJUDGE CONWAY::
” MR COHEN 1;,~;; N Therel
present 1% ‘ YO

that so:dlzflcuth

TZMRQMCOHENj ’e’ Yes, 1t 1s“more dlfflcult than what we

°'“%V/hé?e,sot nOW Whaty,e have”got now 1s leflcult}f;;r"

eﬁ,enbugh uhat somethlng 1nterferes to prevent hlm:sr ,

*,“Thls you coqu make some detefmlnatlon of when 1tsie«;




»MR; DENZER s Ybu mean 1t is only when somebody“lnterferes

'e* w1thyou that you have an attempt under the present

1aw° That 1s the delyiltlonslslr,qu when;he'bas to o

1nterfere or attempt”

MR, COHE\T something. Somebody has to

. 1n’cerfefe

MR. DENZER‘;;k;eSuppose”he de01des to abandon 1t He gets
to a certaln p01nn and he 1s feady to rob a store and

he dec1ded notﬁto do 1t

'MR}fCOHEN {'" How iar,has'he gone 1f he goes to a store and |

'hevls>g01ng toVrob 1t, and then leaves He/hasnftr

pcommltted“any crlme

'l“DENZER T He;lS rlght up to the door and ready to go

He hasn't committed any crime if he leaves
Isn’t the case, Judge Cohen,athat he must havev’ 

 where they - ’f the -

- going tO TOb the payroll; and the poilce Weree"“ 




fﬁhéiéfaﬁd”éhey nabbed 31527“7'e

. M§:7BART£ETT 1? Do you . have any otherVn01nte°

; MR;{CQHEN k Well 1f you gentlemen want’me to keep E
V“eii g01ng, I could go threugh e?efy section substantlallyx;i

A

'rdysubstant1a11y not Ia01tlously = —%ff

and I use the ’
we are talklng about the same thlng

' MR,«PFEIFFER - I thlnk we understand what you mean by

substantlally

MR.'COHEN e I have looked ;n the;dlctlonary under the :

I mlght'mentlon‘—;—ftOWget away from thls

ethlng - = I mlgnt mentlon a ce e, of thlngs that

mlght be of some help; to the comm1551on One

is underiBS” 5;,Sexyoffenees, tIgdognot'notlce eny,

subdlv131on unde'“"“ 'f;trlcklng a woman into.

1ntercourse by pretendlng,,pr‘tyts'or_tnatéfand'then

‘ hav1ng 1ntercourse I mean, She coneenfs; but
_the consent was obtalned:by trlckery

:VMR.‘BARTLETT : Where the woman's consent 1s obtalned by

trlckery9 ,   ;}ef%w
| MR;VDENZER EE That could mean a great many thlngs

MR. COHEN Then, agaln, 1@0 35, protra“ted.cuStOdy and




2 MR COHEN

I am wonderlng, gentlemen, 140 35;.whether
or not some con51deratlon should be glven to referrlng
: that to the" Famlly Court Act. Mr Chalrman,f,fjb

’fi,leO 35, a reference of that sectlon out of ﬁe Penal

: Law to the Fam11y Court Act

MR. DENZER ':’ Well the purpose of thls was to take that

;oase out of the kldnapplng category

'Vklnd{ox

?'Well the Famlly Court Act would take 1t out

lr}gQWe have qulte a problem w1th these custody flghtS'

V dsfwhere they are steallngnch11dren Irom each other,

| ”ﬂand deflnltely, 1t should be out of the kldnapplng,

4but/I wonder 1f 1t should be here,,because thls

ffsectlon oould be nsed asda clawvby the w1fe agalnst
Ttahe husband the husband agalnst the w1fe |

”MR BARTLPTT :, What you are really saylng, you thlnk thls
| qihfp'ought to be dealt w1th by the Famlly Court That

o doesn't mean that perhaps we Stlll need a deflnltlonu

’;MR BARATTA ﬁ You have a Jurlsdlctlov,l7problem5 then,'in/a
the Famlly Court You havead”}rlght of extradltlon f;

f'MR BARTLETT f Perhaps thls ought to be added to the 1lst

f of the crlmes A
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MR COHEN Of course,'they have the Unlform Support -

Act, and those thlngs where that mlght be 1ncluded

':Tlnfthat to take ‘are of the 1nterstate I was o

"-_ ZJust notlng that’cOmment ﬂ[??'“*v

kldna,pp1 ng 81tuatlon, one. thlng

ourred?tofmeggl%Q,lSQuwhetﬂaboutgthe‘51tuatlon'

'waeﬁread,iﬁihe;pabers?ouce“ihfa,whilexwhere‘a WOman dfi;
fﬁbstealsya baby Just because the wants .a baby. She has
4thOught of harmlng the baby, she has no thought of B

I’ii

"*.'could not}flnd where I felt o? course, that was‘f
."NOW, 1t may be covered
‘“fdfw1th some other crlme,;but I am

,b_;wonderlngylr that should not be some degree of

‘,1;$k1dnapp1ng

'MR DEVZERid Yes, we have been cons1der1ng the kldnapplng |

il endftneacasesullke; Lfspe0111cally "Thls, i

"Vstafr has, and w111 probably make some suggestlons,;fdr

to the Comm1551on on 1t

"MR COHEN §f7 Yes, and I mlght also mentlon 1n passwng

'under 140 15, under B ‘”Removes blm a substantlaldf

d1stance from the v101n1ty” ”or a substantlal perldd

I don't know Whydre“coulduit'saymremOVesofromkthe

Cle s




enf'thR. COHEN ,df“- Then let's say flve hundred feet, or 1et'

ddiﬁdffME; COHEN : I was wonderlng 175 OO, and the other

""wdhome Where he 1s or tne bulldlng or: somethlng Of
'dtnat klnd aﬂ@,try“todimake some more deflnTte'

"standard

% B

BARTLETT What 1s_the 1aw"'ow, Mr. cohen?

4.

;cmmN f"

5

hat the exact is.

DENZER : "Weiigjéﬁéffé?$9ﬁ[the;word subst;nﬁiaifiédpﬁt~"
1n there isfﬁedsTdidkeéSes 1ike the CheSsmen case,'
*ror example,dwhere the‘v1cfin waskmoved about seven
'?feet over,or sometnlng OI that’nature, Irom |
'one“caf to/another;; Iu waswreally a robbeTy end a -
‘rape. Unless you beve some stendard there as te'f'

removal a substantlal dlstance, why, you are g01ng to

s 1nclude robberles and;w

'dsay a thousand feet or let's say a m11e, or

‘”fi"Wet’s have some standard by wblch you are g01ng to makej'n

fvlt a crlme i Let’s not makedlt dl?ferent, for

. 1nstance, you could have vae hundred kldnapplngs

rff'all the same dlstance, and one - would be conv1cted andid i
e 'the Ouhers not conv1cted or. any 1ndef1n1ﬁe amounu

MR, BARTLETT Okay

sectlons why the word”81gnature WaS“‘7ﬂf'




dezlnltnns It 1s, 1n the present dezinltlon under~t"

MR :

}i}jMR;

f word‘signatur : 'There may be one in 1t but I dldn't

o notlce 1t g01ngithrough

~:, Well, we dldn’t surely want to Limit forgerj

.to the case of a Lalse 31gnature, but 1t 1s 1nc1uded

1n here

: Q]MR. CoHEN ~-:V; I have a thought about 150 15 where it is

 'éia defense that the empWOye 'orders the clerk or boo&e
e;keeper to commlt a crime. ’ | | |

o , I am wonderlngylx anﬂemployer ordering an ff:; 
'V?efémpWOyee to commlt 5 Cf_me\ls A de;ense by the emplo&ee
W‘ ,';thab he has commltﬁedﬁthe crlme’ I dld not glve 1t -
Vﬂﬂ#eevach eens;deratlon:u, ;hat;gust occqrrea*to meeeef
in reading the section as fo whether or not that should |
V §§2555 éit@g£i5h‘ﬁgéé? fh§S¢;éifCUﬁSfénceé: }k

/“fffféﬁf%héaﬁréééhﬁ;law; of”coursei”

s MRDENZER o

MR. COHEN : I am not aware of that.




MR.

"’éconv1ct10n merely pg?thejstatement o;cthe personf"ffff 

“gDENZERV s YbﬁdeH't ﬁéééﬁi%H;  

VCOHEN s The questlon 1s, 1s,héﬂéhyééédmpliCé?;f 1 i 

COHEN :  You are Sayiﬁg‘under these sééﬁiOns'yoﬁ éré5;7*

. BARTLETT’: The glver and the receiver,

DENZER  : iés; Each 1s gullty and in a trlal of the

I am wonderlng under 185, commerc1al
brwblng, wheuher or not there should be some prov151oni

' IOr corroboratlon, or whether there should be a'

accusing someone of the commercial bribe just on his =
~ say so.alone, where there might be some shenanigans
~_going on and there might be some financial dealings .

going on between them.

Thétfiéf§ cddé5of

crlmlnal procedufe accompllce corroboratlon applylng

to alT the brlbery sectlons

DENZER  : That is Gase 1aw that' in all those correlative

situations the bribe receiver and the bribe giver

are accomplices for testimonial purposes. You don't
need a special provision under each of them in“the

Penal Law.

maklng both gullty of commer01al brlblng?;~

'»other, eachélswan accompllce

BARATTA In other words, the‘rule is stlll  pp




Ybu can get the ev1dence agalnst both of them

5, /MR. COHEN 7:7’ I wasn't clear on Whether you were creatlng

f ,a 51tuatlon of maklng them both gullty, sofhey would
ﬂ, be accompllces

Vow, on 185 45,rent gouglng, under the U>1'

lawxul fental and lawful charges, now the thought occurc
%o me there 11:(01 course, we have no rent control in

s thls area What 1s a lawful charge° Vow, I Can'h

o charge my ten Lt anythlng I want to Suppose I

'fcharge hlmearh red or two hundred and flfty dollars

”> f;a¢w§ekgfor~ lttlelshackfan 'he~come5u1n and‘says,

have
L’This is'takéﬁ  ﬂ1? ,L
Vléﬁful&chargéslay
’have ﬁéaﬁihg;v
“fis‘a”Sttangé,ﬁf




- MR. DENZE -

'Tf MR DENZER - *Weil5 it has been hald that tneooTi;qf?fﬁiroiﬁ
superlnoendent and lessor employees can be’gulltyT

yll”k"ozothls crime. You don't need the landlord underil;

"Q;afrent ceiliﬁg;to have the’offeose;k;Tflale. ff&Tl“

: fsuperlntendent shows a prospectlve tenant an g;fj*'

TT?TTapartment and he eays for fllty dollers I w1ll see
that you get 1t ’that 1s construed as rent gouglog
MR. COHEN : I mlght suggest a oon51defatlon of

TFQT comblolog sectlons 190 lO and l9O l5 in” one sectlon\
The wordlng 1s almost ldentlcal eycept lor one or two

l”words; and thej are both Cless A mlsdemeanors |
- MR BARTLETT The chattel mortgage’andlcondltlonal séles Tfl
ﬁ 51tuatloﬁ9ofa,f e g i =
TTMR; COHEN .‘l’Yes; comblnlng the two and - saylog chattel
’ ,,mortgage and rules shall apply : | 8
'”\Vow, 195 15, 1ssu1ng a bad check I am'u/
'”,i’woodefioglebout,the knowledge of a person that thefeT”
| ;aiefén”loeuffioieﬁey ozkluodsyaS'lt’applys to‘theto"'l'
;. sectlon U! | : G
‘flMﬁ,QDENZER ;I don 't auite understand that
::MB;TCOHEN ;g Tt says he is actlng“ln hlS repreeeotatlveﬁ

i capac1ty and so forth

‘;f Whlch sectlon¢nﬂffgfﬁ

PR o




MR: BARTLETT ;;]i§5fi5,T The‘delense -,; ,fTﬁ;f{?;7i‘fﬁ”"”:”
MR COHEN :‘i Affifmatlve defense.~ What 1f 1t 1s done by
| ',ftne pereon, nevertheWess knoW1ng that there 1s |
"‘~T}%;ﬁ 1nsufflclency of funds in the bank at the tlme 5
:nThe does 1t, even thougb 1n hlS representatlve
vkoapa01ty. Ybu see,'w1th full knowledge that the check
z, 1s not g01ng to be honored he is nevertheless draw1ng

it

Fa151fy1ng, ere agaln we have got that |

',substantlal segmentboiathekpubllc,kand I am also wonder-
fing there about purflng; Where are ﬁe golngkto_;
'neecn —%— draw- the llne as,Tar es 1nterpret1ngb
, the crlmlnel statute between ﬁhetyls‘ pulflng and
v:salesvtalk, rnd wbat ﬁlght be con31dered mlsleadlngT ”
I‘tblnk we neve a vefy dlfflcult 11ne thefe between
?f wnere one would stop and tne Ouner’wonld begln ’
MR BARTLETT : You thlnk we ought to 1eave thls out altogether?é
b,’ MR; COHEN : | I don't kHOW'ltgbas beenreny problem. It -
| certainly'baSn'tbbeenfany_problemfin‘this areaf’Tb!”

I don't knOW'Wbaﬁ the problems'afeoas“farfasf¥'fiI;jjﬁnﬁfif

nave never heard of a case of 1t ‘in our area*”“
MR BARTLETT Ybufmqufappr801atewtheac1r9umstan¢e'““"'"

’ Canandalgua




' ;ffMB BARTLETT s You want us to use substant1al9

o f;MR} COHEN  Yes. 195 25, I am wonderlng how that would

MR COHEW e I‘undefSténd’fhétQm I don’t know what th “f

31tuat10n 1s in the metrop011tan area. ;,,yq*v L

WeWI ~lt wOuldfseem to merlfhﬂ_ is’ leIt 1n thatda7

7  ~pefbaps a 11ttle more dexlnltlon mlght draw thel‘?ﬁf'”“

jﬁ“yllne between:gus ek ’iand sales talK . You mlght
,?put in substantlally mléleadlng,‘and that wOuld ,7},

Wclear it up

V,4effect 1mpersona,_ons on the stage It says

1mpersonat1ng another

; j,MR BARTLETT P Tt 1sww1th 1nteﬁp;t¢]gain,béﬁéfiﬁ!fcr'himsélff

and to 1n3ure others

"VZ,MR COHEN : He lsfgettlngja séi§ry7E6 peff¢rmr¢n,ﬁﬁé;ffﬁ
";¢Stage;, Itgis'cértaiﬁiy a75€néfit~t0‘himsé1f.; i“g iy
If you read the plaln wordlng of 1u,41t wou1d :

beﬂaVcrlme; I doubt that probably anybody would but 13?5 

some’ one mlght use. Lt

I am wonderlng about refu51ng to ald a

.pollce OLflCGT under 200 10 where 1t 1s a crlme

2'$re1use to ald a pollce OTflcer

 Now, supposing - - well, I may be confused




*’;:,MR DENZER

dffehsefovaioIeﬁlonf°,ITWoﬁderaifuydu refuse5te aid°”

a pollce offlcer 1n a trafflc 1nfractlon, Ior;lnstance,

wheuher that could become a CWass B mlsdemeanor,’or fﬁf~5.

o a crlme, but I thlnk ,ou'use thelword of nse,ywhlch

-

ﬁf*yln thﬂs case woqu be above v1olatlon

~,aery crlme,“eVeTY':
‘ﬂ@’vlolatlon
I;MR COHEN ;gje*'” neluding violation. I am wondering if

icer asked you to move this

’fﬁehicléyahdﬁ

ou refﬁéedfto”dé,it;fﬁhéffthenfﬁhefée?eenq

'-f‘lls €Ul7ty of a mlsdemeanor

sn’* 1nclude ‘a traLflc 1nfractlon

order'to be gul tyg £ a cr1me Itkseems;tQ me‘yeh f;?{a

:',pBARATTA

/ ' ,COHEN* e :, V




I am Wonderlng, obstructlng flres,’the next |

Sectwon, whether lﬁ would be a crime under that f45"

”;”,sectlon if a fireman asked you to move and you Jusﬁ

refused to move

igsi ‘;};;Ei}iT?;;;”?;ii:ﬁf:;flf;f;‘1

BARTLETT HE Perhaps 1t mlght

a - degree of v1olatlon for Just d01ng that

MR.:BARTLETT : Mlght be the very thlng fequlred

MR;fCOHEN : Yes, mlght bekvery serlouST/f’the lellow

doesn't move,LI appre01ate that

- MR. BARTLF‘TT MI' Cohen, I,ram' V tohave to ask 1f

*3you == we have tahenfa good eal dL tlme, and I

?:"'don’t mean to sugges 4"'sk:|_ng you to ccmclu.de that ’

V"“we are not 1nterested n ,bat you have;t ‘ﬁ

V,;because I wa_t7tT;t' ~_:fWJ.th the‘greaﬁest.eare.u

MR COHEN ' OV,zMay I‘ Justvsay:one or two Words, Just

tviT¢ene7eentenee nd;I;am“a 1ittle concernedjabout the
, aﬁer oF the sectlons puttlng them 1nto publlc . »
e:admlnlstratlon.V

I'flnd that attorneys‘and pollce onlcersff_f

.fCGHEN'“ T:: I was wonderlng 11 that would be too great .




In fact, I remember some of the boys trying to find

sonmy‘aﬁd}héV¢fﬁQ\ ';;}They'are;iﬁbkiﬁg éllfover

and ¢an}fﬁfiﬁd§sbdb Of,éourse; fﬁéy donjtﬁknqwﬁ

crimes against nature

| JUDGE CONWAY : They hay
MR. BARTLETT : Does it
speaking of sodo

involved that yo

MR. COHEN :

, I“thinK§ﬁha£EfVér ‘

;;,sd:thatfwé*é’uia] 
| MR. BARTLETT : But again,
what title we will.

probably be taken car

a good index?

MR. COHEN

~ Yes, but




é?ii;

MR

| =

' COrIE\T

so on dllrerentiygﬁhanjtney~ere“now.‘ I can’t p0351b1y

'V.,eonCelve neﬁmﬁhet”is,going”fe help ius 1n the admlnls—

tration of law. We now have a crime or'Offense,rand‘I

Vnaveknown offno area’where’there haS'been'anyf»ﬂ

'rfd‘ 1culty in the use. or those words why we now have

”;;_uo suddenly change so that oollce offlcers who ‘have

been in years now’have to 1earn new termlnology,

 7: I can't see’ where 1t galns anythlng

wDENZER ‘ Do you know what an oLrense~153 end when‘it

'fls a mlsdemeanor under the present law°

‘5DENZERf' :‘fouﬁare?very aétute'then. Most Deople can't7”

flnd 1t It requlres qulte a bﬁt of research

;COHEN It would seem to me that the answer 1s not

to change the wordlnb, but Jusc to derlne better What;j'

#3 a mlsdemeanor 1s and what an offenseyls Thank you

’BARTLETT I Want to thank you for tnewgreat care w1tn




s JUDGE CONWAY

JUDGE DAVIDSON

uhe,CMmm1551on a distin ulshedeember 01 heDD[k'*

f:Bench"frtheVC1tnyourt;of RocheSuer, Sldney Z. ﬁ;ffﬂfﬂ.lV'

fﬁfDavidson

’J,;fM37TBARTiETTE!?*Glad~tbfﬁa%é"ybb;’Judgé Daviason'

DJUDGE'DAVIDSON I recognlze uhe Lact that thefe was a
comm1851on whlch 1nvest1gated the changes of the D

',’C1v11 Pract;ce'Act ~and also a comm1551on that

reorganized'the courts That vomm1551on crﬂated a

‘Clty'Court ClVll Branch and Clty7Couft Cilmlnal Branch

and I thlnk 1t was nlnety-lee Judgés app01nted to the

Clv11 and nlnety—lee to thefCrlmln

getting more

to, and immediatglygattack ;the;valldltyfof the
~ Mexican DiﬁofééSg’

7fI ¢an1t fof?ﬁﬁépi fe o

ver, ’s‘eé‘ why a




77f£7hAs a matter of fact I thlnk ﬁhere‘

vlhhACtJand,tthWfitfout'ahd;subsﬁituﬁeffhh

~ those bbeﬁsia?leﬁQef?new?ifems;ichéhgihéethe‘eompleXionfx’h

of the whole biing causing us & lot of concern

'becadse’we have to go back to school*”Alter hav1ngu
h;htrled evgreat number of cases~ln ﬁynéaréerfTQQmé_g,fgi
'hf2863homlcldeshlncluded, T wonder why menehsvehégﬁdb:%

’that. l assuméléVéQleywsum]ofVmbneytls’pfeﬁided'
hfl{havéwihst;giveﬁ“ascursofy examinahlon ﬁoj;:eﬂ
_thiéhthiﬁégbeééugelikwss;dewh'in’cohrf; I:ﬁehldyx’ ;"
" ke éb_study?itlﬁhorQQghiy;'but there are a
couple of items ﬁhaf céﬁe'to'my attention_b,1ff:""7

I had qu1te a concern when I came on’the :

’bench in f6l app01nted there I felt that I‘l;ﬁth

the challenges wblch I had 1h trlal work whlch'the,_
learned John J. Conway knows, but waoundtsome;

challenges 1n thls Court and one was the alc”hdllc

jq”And gentlemen,~we‘had31n our court*lvs'}year:SOmeﬁ"FQ,,’

f5500 hundred:cases olfwhtgx hatloh,p_nd;l know that’sfj ;h

"W;only a scratch 1n thefsurfacefbfVCfonie7aléoh01ies“f»T'f"

'w'ln the'Unlted States They run 1nto mllllons h &f{f”

ebouﬁ#siXQQ

: seveh thousand 1n New York Statesg




vithe bench feeV efyrstrongly’that puutlng a man 1nk

J 'fthe penlt ntiary for ten days or flLteen days 1s

andviﬁ Rdchestér if you don't kndw 1t,‘we havé tbree
' fand four and flve feet of that stufz —’— and whéﬁ

fyou see some’fellows, Qﬁfortunates who are‘called
';drunks,'derelicts, no’home, come in on the flrst,
day - of Decembéf with ébout two feet of snoﬁ on
the'butside;»no place to stay, and society’failing
them complétely withou% an answer, and you giVe thenm
fifteen days 1n the Pen, and he is out in,fen days
‘right 1hlthe snow égain, heylé’g01ng'to bum some'
money comlng out of the Penltentlary and he is back in
there the next day. Itflségﬁstigclnguaround 1ﬁwaj, |
circle. Tbey call 1t a. revolv1ng door

”here was a Taw on our books, an: excerent

law and I went into it.. I uook 1t up w1th the Ford




x ",WaShedftheir’handsyof it”' They dldn't want to get

‘fe;'info’intoxioaﬁion WOfk; They had an excellent setup

Tfreegment 1nebr1ety board Wluh the Iull detalls, and ’

'eo‘before th:obo °

 ?e‘Fouﬁdetion‘endqthefCarnegie eFoundetionj and’theyo

ffiand I thlnk 1t is in the Mun1c1pal Law for the establlsk—7
\:;fhe_court 1f a felTOW came in two or more’ tlmes 1nto
the pollce court or maglstrate's court for 1ntox1catlon

*could be commltted for not more than{three years,

vafnot 1n the penltentlary, under the'dlrectlon of the

. f 1nebr1ety;board* was between the State Hospltal

nfiiand the Penl’entlary o}It wa:'not the stlgma of a

' *5’pen1tent1ary or a state hospltal 5”And he;rema;ned

f71nto some shape and then the board he would go

d and they would flnd hlm some Job he

wouldkllkeiv”' i “trade and send h‘m'out If he

~ came bac& the second tlme, glve hlm another chance,

'¢f11f he came back_the thlrd tlme,kback 1nto the court‘?[V

' ;from Wthh h ,came, and he would be commltted to uhe5lggyi

’7gipen1tent1aryffor not more than thﬁeeayears

bhat e

I flnd

;whichkheé;heene51Venkforfefloog‘goo ;many vea s5fisf




,taMR BARTLLTT

faulty

jMR'EmmETD:
‘TJUDGE DAVIDSOV

law,'

for tnem,

7’JUDGE DAVIDSON

Vaonly;fqurtmonths;whe
’7vfeufymenths5¥?§aébmh'
'ajffafmute5doh30ﬁe>ﬁ6fk there'

_aYbu got to work w1th these‘men to the p01nt where you

get them

in llfe

'?‘erR BARTLETT

| present system°

::1S 1mportant because, theh, you can do somethlng

ﬁ;W1th them
any purpose*g

than three years;
becauseﬂw
?aeterm he has t

>LTTYShou1d be som

They are hot trwed out and the 1ong term 5~ o

Do you thlnk SlX months, Judge, would serve

g

I prezer bh&t you put ln there not more W h

"Of course, you can't 1n our state
n’lt lstbeyond the year penltentlary

iState Prlson There

rovi ioﬁfmade‘sO you;canwoperate;ffa,f

being done in your penitentiary

Nothlng sub w,ntially They are ﬂn‘there' 7

}they get‘s1A,hso they call those
11mes they send them out on the

But it 1sn't WOng enough

to understand where they have got somethlng f;}gi

A short term doesn't work
Is anyone worklng Wlth them under the

Are they belng worked w1th°




V7fare beglnnlng to work
| But they are not in there leﬁg enough ”and
certalnly, Jour ten or flfteen day order, we are  ;_vf1;
7g01ng to have Illteen'uhoﬁsand’drunks 1ﬁ our court if
i' }e you pat thls 1nto effect Megeqltulonger> substaﬁfiazlyf
:1onger 'V e g |
"MR BARATTA R We heve been’g1v1né/that very serloes
R Con51dera£10ﬁ : ’ kN  |  W" | a  ’ §
’jJUDGE DAVIDSON i‘w1li wfite’1eisome£h1ng’te you e M@jbe’

I can glve you somethlng

'.mR BARTLETT How about a ClVll eommlttment for a longer
'fperlod? 'We agree that a penltentlary 1s not the

proper 1nSu1tutlon

- JUDGE DAVIDSON That wasrsetfupfﬁﬁaéfeéiviiflawsfbﬁt‘iﬁ”wa87f7'
VCVCrlmlnal in nature, that 1s, thatlt came 1nto our courtf~ 

g ;;It is llke they have done Wluh uhe ClVll Practlce V' 

“fAeﬁ;f They have putflVilnto several*otherxplaces3.bgfff .

';crlmlnal law, you have one place, not in a dozen,aﬁff"“

V5f¢;soephe man 1ooks 1t up

Q:MR BARTLbTT

Isn't‘the man- we are talklng aboutfa sick




e

R, BARTLETT Then ought not we to haVe7an institution

T and a program approprlate to hlS cond1t10n°'”

JUDGE DAVIDSON I am suagestlng that the 1ntroductlon, agaln” '

: of those prov1310n, tnat one whole artlcle w1th rela—

igtlon to th
find 1t 1s a perfect thlng, but 1t was thrown out
'by the leglslatufe a few years ago.

MR BARTLPTT f From dlsuseg'neveruemployed

f,,JUDGE DAVIDSON' It was thrown out from dlsuse becaase
there were c1t1es who wouldn't envoke 1t They

wouldn't pay the money, yeu, they mlgbt glve

five mllllon dollars over to dlsabled cats in some'lw

foreign land. I will~write you abguﬁfit,g I w;ll do

that, and give you my”eemﬁlefejfnonghﬁfenaitfbeeenseell

I am interested. It is a challenge Itids a fellufen ;

on the part of soc1ety

There is_ene other thing. I-dcfspeek_mafbeffv"xw
three times a Week,fer'groups‘of'peoplegnand I'have '

talked about morallty in this country, and I have]7~;nnx

' Isald that the country 1s rotten, and I 1mag1nD'that'

as learned men you know 1t 1s, and I know that'

nlmmoralltj and 1mmoral conduct has even been toldg@,fﬁfﬂ?f

tthat‘lt nas,Teached,the;Wblte}EQusegx_But ne“ertheless 'fel

N

‘élnebrletyeboard Shake lt and YOu wlll’yﬁ.




'*v.;*;whén/yéu-a;e g01ng to follow England w1th thelr

'tlt Beatles;1and'when you are g01ng to say morallty

‘ vzdoesnftfmeanﬂ" ok 1n“Amer1ca,,and you are g01ng

eliminate sooomy as a crlme, and we got them s1tt1ng

H"}oVei«herefln cars at nlght across our river on the
L"brldgey?' ney%are lnyadlng'onr parks and you are
"‘, going to'pefnfttme‘to say to you fellows sittingA

’upon that bench, "I w1ll meet you tonlght at elgnt

"regardless of what my w1fe says, when you are g01ng

to debase the moral standards 01 tne country and

kcontwnue to do 1t ,andiﬂmﬂyou are. attacklng it by

'tnfow1ng out bhlS Very 1mportant matter IF morallty

means nothlng we are’g01nggthe wa&kof all the great ?V
nefnatlons andsemnlres of the‘world; |
Gentlemen, thlswnust’not‘oe taken out. It
mustxbe thewlawnl We must plead w1tn the people to
lmalntaln moral’standards Ybu take thls out = -
aduluﬂw' of course; I know I had many dlvorce cases - -
MR BARTLETT 3 Werejthereianyiorlmlnal_proSeeutions ’

Iollow1ng tnem° - | o

JUDGE DAVIDSON: I had one adultery case tnat I dezended andftf;j

that woman was a tough looklng gal and sne stole b

all the money from.thls fEllOW3 and she was conv1cted




@ei;iésﬁg;fgffﬂfﬁfﬂ*Jf

TThatdieeabcu%’fnirfy:years'egokh’ | iy
MR. BARTLETT What was she conv1cted for, tne adulteryM .
or the money n’ﬁdk’ | | o
"JUDGE DAVIDSON She’uas cenv1cted‘of the adultery
,JUDGE CONWAY“ :‘ I takeﬂlt uhere wes dlfflculty 1n provingh ®
the grand larceny %V | ’* ' h “’
JUDGE DAVIDSON:: There 1s dlfflculty to prove adultery when
it is establlshed 1n the dlvorce cases ' Maybe those
' who are agalnst diyorce nrgntuhave proeecuted a Iew
of thcse tnat were 1n there LOT adultery s Maybe
the divorce lawsfwould havevbeen'changedek I know |
that seven hundred thousand or eeven hundred Llftyﬁ
thousand dlvcrces’werejin,there in tne UniteddStetesy,
last year wbich strikee'at'the;basis §f5tnéufaﬁiiydf»d
and which is breaklngddown tne moral law, and you ere
helping now to strlke out une crnmes : | |
MR. BARTLETT : Judge, mey T ask a questlon?feﬁ_,;,_
JUDGE DAVIDSON: I suggest that to you,’tnatcycu?dcrncf’euyd
take ifyout. | | . -

fdMRf BARTLETT : May I ask a questlon, please? Now, do you’Tﬁd

belleve that every part of a penal law of the soc1ety

“ought to be equallyend v1gorousWy enforced 1f 1t is -

apprOprlately in the pena1 law° gf’yj'§¢ff




. e

"TTJUDGE DAVIDSOV ”Yes,ksure

f MR BARTLETT ;& Is thefe an& enforeementVOI thls community :
of youre, whlehkis one’oz the Llneet in the State,,'
/ and the Natlon; for thet matter, is there any ’

“_enforcemént of ﬁhisTcomnnnﬁty of either the =

adultery or the‘sodomy sectlons we are talklng about°‘f :,

;JUDGE DAVIDSOW The*adulﬁery’lawfls not enlorced and haS"“

‘never been enforced w1th the exceptlon 01 one case £y

Cin twenty—llve years

V'MR BARTLETT Then whyfshould we make a fraud OI the cr1m1na1¢,

law by 1nc1nd1ngﬁ1t/1n our books as a cwlmeO'gf

in my'practicer 1t IvbellevesSodqu.caSes%have et

brought in.

| MR. BARTIETT : I assume heféémmuﬁity'of!ﬁhis‘sizé;7as'withf=nV‘

ommunlty,,there are men llVlng

w1th men and,women 11v1ng w1th women Are;there‘any




;'T;375143%k{_’7*i=s

1n”tbe1r ﬁofel stendefde that they scoff at 1tk“aud
they laugh at 1t They scoff at 1t and they laugh E
at 1t It 1s a Joke ” | ! |
MR BARTLETT ;’ We don't want any Jekes Tﬁ ouf cfimlual leu,
VV“’ ; Judge’Dav1dson ’ sy | ‘ ”Ttk i
JUDGE DAVIDSON We don 't uant any law. I‘thiukﬁit“shouldu
’ * be prosecuted I thlnk 1t should be brought in, bUb
they Jjust go by,goL course gamollng JOlnts relgn too,
and.they juSt éo*by too 8 We have baby31tters - - tbey
call them baby 81tters, I thlnk —{- but those are
‘,thlngs I thlnk can be brought by educatlon of people
V'and brlng them back to tbelr senses I thlnk the
moral laws\ol tbe Country are. the ones belng efzected
. And I thlnk the reason why a lot of these thlngs which

"are v101atlons are not because the Amerlcan people

have got SO that they scofz at 1t They don't pay

any attentlon VThey don’t do wbat uhey
should do
JUDGE CONWAY Judge DaVston, of course, you are aware that

the Commlss1on lS not 1n any Way lndlcatlng thelr_,tTtu

;Vﬁklappfoval 01 these aCus, but merely is ba31ng thel

5f5act and suggestlng the ex01se OL 1t on the phllosophysglf,

f_ﬁlt 1s not enforce,rlt 1s : t?a publlc crlme, 1t is not




offense to all the people, but rathii

- prlvate 81n that's belng commltted

I agree w1th you that 1t should not befuaken{'

Vo_ﬁoouﬁ but LOT the reason that I Leel thau alW together

-,

i too much is’ belqg heaped upon the Comm1531on and on

- the proposed law, becausevof the Iact“that these*are;
;beingfremoved._

’Peoplefwho'are9ﬁo£5aware'ofﬁtheefaotftbat,

‘ fOr instance3jadultery‘Was déver’a'crimefiof

;'untll 1909, people who were not aware of the;ﬁ)

o‘ﬂofact that ther ihes nevef been a prosecutlon Tor ﬁ

1 is belng~eycluded,fand,‘of‘Course,

V?a lot”oxythe pV:llc”are unaware'wmh thatmwhlch has"

nothlng to do vltb other consentual acts w1tb adults

prlvate,, Ofsoourse,hany;hlngeopenﬂand_notorlous j“*

: J'UDGE DAVIDSON Youhavelnhere, if%nihk":t‘ sew it, Just
"thlnk of that, you and Iare in: Court on pornography[,/i 

"37ngere is somethlng that I can have these dlrty, 1ewdfﬁx”’

'iplctures in my cellaw and I can show them toAmy‘

,~Vne1ghbors and my Trlends and I can 1nv1te uhem 1n theiﬂ‘;7*

f,fe"cellar, accordlng to your —f— I thlnk accordln

““ﬁ”youf statute that you are settlng up here now f




hha,f15Q+"

is perfectly all rlght SO»lohgxasﬁl doﬁiﬁ*seli‘thém

Now,,on the;next nlght I can 1nv1te the people

on the street,'across the street up there The next

nlght around the;back of me. on: thecmher street /
fihaccofdlng to that | | | ’ =
k Judge, I thlnk you’leel as I feel about
pornogfaphy,~and when you have stuff like Fanny
kh H1ll whlch is perfectly all rlgh ,Uohe'of the
'Wfoworsefbooks that'was ever written and now they’ere'
l;f53?lflood1ng newsstends in New York State, Fanny Hill,
the act1v1t1es of one of the worse prostltutes who
e&er llved. of cohrse,>one prostltute is probably as
good as the other,'exceptVShesdoesn't have as much
business.
Those. are ththhlhgs yoh are doing here;,,By
these things I mean,fﬁhether ihiis;personal with me
o or not, I feel there is some concealment of morallty,,
- kV l7 V and even though you say that they do not prosecute
. i  for sodomy - - | et
| MR. BARTLETT : Or adultery

JUDGE DAVIDSON These fellows who are permltted to commlt

sodomy because of adults 1n thelr own prlvate'fh,e

boud01rs, these fellows are merely heaplng more




| cn theiré%iresbébythatiyou%thiﬁkfthéynaréfgdihgftof?""

, 1gnore the youngsters who they can pervert 1f you
say 1t 1s all rlght ror me to fllrt w1th you and
Vk7take you home I am g01ng to want some young stufl

’ffto' That’s what you are d01ng You are openlng .

Vn?“the doors more w1der and w1der to the p01nt where

'Veveryone in the country will be eercted by 1t, and
1our country w1ll be‘so degenerate and demorallzed that
we ,losgteverythlng We‘got, tS7° '

MR. BARTLETT : T don't share ybuffdiféséréaietions to the
effect of this exc1u31on, Judge’ but I do suggest
to you tnat there 1s a moral 1ssne 1nvolved 1n a

crlmlnal code or penal Waw, 1f you w111, part of Wthh

we respect law enforcement;too v1gorously in force

and.the rest oL~wh1ch:wenunanlmously~say w1nn1ng at

'it;t I thlnk thls is a very serlous moral problem too

: _that we are trylng tOj eal w1th

JUDGE DAVIDSON‘”X

Instead;OI them d01ng what you are. d01ng, may-
“ougnt to be a good 1dea to create a comm1551on

thhat w1ll begln o'dlrect our attentlonto the morallty

"bof the people andnthe enforcement of law in the

":varlous communltles I thlnk that mlght be a w1se

'r'suggestlon??fb,,f"




' MR BARATTA’ ?ﬁkVery good sﬁggestleﬁkln/a’dlfferent gphéie‘J

e from awpulplt and educatlonal programs, very goed |

, MR”BARTLETT : Thank you very much Judge If you have

":T 5 somethlng to submlt to us 1n wrltlng, we w111 be happy
W?; to seetlt | e | ;

V '; Isfthereﬁanyene eleé" whoTwiShes to befﬁeerd?

'TMR;’RAY~f ’: I am John N Ray, and I am Treasurer OI’the

a Bowllng Proprletors A38001atlon of Amerlcan, and T

am past treasurer of the Vew Ybrk State Bowllng R

TfPrQPiétOrSTASéQClatlQ#?i‘?}'”‘;5‘
| T have six peges of comments thet T wowla
= 1ike?teksubmitt NOW,}lf you Would prefer tothave meiy
'~read 1t, T cen read 1t, and 1; not I can Just
submlt it and. yeu can ceﬁ81der 1t’
MR BARTLETT f ‘We,are:famlllar'with your problem in
| 'general ,Mr”Ray, and’we are concerned about

‘T;fstralghtenlng out some dlIIlcultles we know exist

tffln connectlon w1th the bowllng 1ane operatlons, and ‘

71f you have your statement w1th you, we prefer that you

frsubmltTlt I thlnk

MR RAY ,ﬁI thlnk alT rlght Iﬂw111 do as you prefer' -

‘fTMR;fBARTLETT 'rfe anyone elseewno:w1shes to be heard° 51

‘kwant to thank all of you who came tox;f4




“wfd;§153f,'}

eipartiolpete 1ﬁ these hearlngs;4both’by glVlng de the V
: ebeneflt ofyour Qlews,~and by llstenlng e

o VWe can be’sure that ube expres51ons we haVe
"f had today w111 be carelulTy con51dered by ‘the
J?dComm1531on in Iormulatlng our final recommendatlooee’ﬂ
’ jto the Leglslature, and’we’hope that our final

‘product w111 be satlsfactory to the magorlty of the

"people concerned whlch 1s everybody 1n New York.

11”hank you

(Whereupon the Hearlng was conoluded at l 35 P M )

FEXRRERRRK




