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: iref arms in the State th&t the SullivanLaw is-

%ends.-to-restrict those •I
" 

ine±fective that it only

people who are iaw abiding citizens. . • "

0: i shouldsay that 
.... 

thissection.should, bY a very i :

i]. 
: 

.... - 
.... 
mmnmmum," " be modified to theeffectthatit provide. 

" "

. - . " that mT a person does not hay any prevmous

..- ..... ,.: con ict.,ons..::,the ones--t a are set forth in oh!s

..... ' --.. S;eCtiar %. and %her .if there is no mental situation, as

: ,i:,:. far as the persons concerned;" :that. heshall be granted

.:; 
" 

a. pistol permit and I would submit fur.ther to the

: :. : Commission that in the revocation of the !icense that
" 

-: 
" 

< I 
' " 

, there be specific provisions.for he revocation, and

_ " on! on that basis the revocation andthat there be

" 
an-attempt to make these !aws uniform both in New York

City and in-Upstate New York.- :Up t 1%his past

. ' year there was a great difficulty-; You doUld hold

•- " a yery Valid permit here go toNew York City and

.... - violate the law; and:somepeople obviously did

:::::.. -., : tmi unintent±onally. .:

] .: : R.- BARTLETT : Hasn't this ....... worked to. our intention Upstate;"

....... 
e g' J .... 

" 
those of uS who favor a less. restri tive !icensin

provision, however, the distinction betweenThe City

....... 
: :< and the rest of the State? 

.... 
;





ii
-i

::.-:
, 

i:-¸ 
:( ..,: 

- . . .....

,il
. -:=.MR.II SULLIVAN:: ,: I ; ouid :.iike to: address the Cormmission :..

.... 
: 

" " on SectiOn 3:01: i0,. "Sefltence 0fimprison nent: foX 
"

: i 
" 

persistent felon):iof-fender;"-with regard tothe :-:

• : i . €onv±ctio o iia:fe!o ±n this State, or-Of a] r e ,,, 

[-:/- : .. : in &nyother jurisdiction; provided that, a:sen.tence -.i

../_ of one year , or

• -. : fff,I a sentence, o,_:- death was mmposed thereafter. - , .

-::: :... , :-
-': 

-' i Now;" th t p e: -rs- tO be a Change- in:the existing<'

- . -- z- ,: .,. ,a$-mni eoupteof regards.- One o. course hat a- : .....

. . j, , possible or,.authorizea! : i

/] /- . no Up0nLa:sec0nd felony conviction, ratheri han 

[

:(; : .::: : Iv[RSULLiVA: ::::-::Yesi an : is::"-:::,: andi don't:haW/any :: : . :[;: 
.".)1 

:: . . that, inasmuch_ as::fft"is-. n he 

1: 

:

: 
• " 

' discregioff:
-a

-?t e sentefidingtcourt whe her:i. this ] -. .......

'::" 
. mandatory effec$ of the ::: 

[

':-.::::?::: 
.: .-' : : .... :::the:::'O2se:o : n: out Of St:ate aodviC ±on whic:ffis-::meaSured: ; -

:': :/ :: : :::::::::;:::- :::: ,,:iS::towhetherOr-not):itiis::a feion: b the:a::!ication : : "

- : . : - .., : -. 
f 

" : . 
- : • . . . - . :.

. :. .- : .. : ..O,: .the:.one year.sentence ru!e mt seems to me to be -".l.



J-ii 
" ,, 

•

tO a!!ow ,an unfair determination under certain

Circumstances although, again, ..it Would be within

the dis:cretion of 'ghe sentencing court Whether or

• those situat±Ons in many States vihere present!y many

crimes for which-there :isa sentence .of over one.,

: • year wou! not be felonies -under the lab, s.Of .the
'i.

.• State o a ri: dicu!ous"

• 
point, -spitting on the sidewalk dovm in Georgia.

• 
wherethey are Very €!ean theymight want to ( "

' •" . • 
]ii._

•'
. : :- penalize-that with ,-a .wo year sentence ,:and i:: . ] ,

• • don't think it fair to authorize a court.to send a . .

, ::• :: ma @o jail :]for iife-bn,what[would rea!ly be a-

- ] ¢ ::il" 
°n e!6nY c°:nv]ictli0 n: that :is, the felony-in the .

- i I .... , State of New York, and take) into regards0mething -

; !: which is not a fel0ny under- our -laws , and:acc@pt:ing ,- 

- what was done in another state.. , " . . . '

)-. 
, ,

.... i - " 
" 

NtiS. BARTLETT ' Mr .: Su!iiv n - if im&gh$ just interrupt

.... J you for asecOnd.. Mr-, Preiser shouid be speaking- 
"

" 
to this but I WiiZ make this Comment.:..

" ]- .-.- 
" 

We:all know the grea -idifficulty hat

the omder doctrSne has given us in: New. Ydrk. inl

" ? 
• 

: 
] t

.... :] - .... ......
" " .... " 

: i " 
.: t

, ) . , • t : • • - " : 2 -L '

• - • o



/; :-L¸ . h °

-J. 7/ , : ....

" 
trying to determine: .what appropriately :may be ::: :.

• 
considered on sentencing.ifor<second and third felonies 

"

for out of state d0Evictions.:-. :.-...

. !"thin ii fai5 to Say it WaS .the Commissi0n'S

" 
, • : ,- view-,÷that where the defendant has been through the

., .... : corrective mill twice before:to the-extent that he

. .... : has served, in: Sis%e: Prison::t gice before, his third

convic%ion here-in New York for whatever the prior

}i 
..... he

...... 
.isn!t so receptive to the rehabilitative process

v :- - "

' and i think it was predicated" on that÷.h ÷. , i , , ÷- ,, ,,an
"

hzs and:not mandatory azger::havmng twzce been through

-a prison s stem 0f this r • 
..... " 

o another state..So relates

more to the fact that he.?has been in .prison- twice •

.. . ahd hasn't beem ! abie to straighten himself 
' 

,-:,i:- 
"

.
" .... 

outthan#to the re!ative seriousness of the.act /.

] 
_ • mrs I for: whzch he was .-sentenced.. -::-:-

•

£R. ULLIVAN-:..--Bu% t...isn,t t ice; it is 0nce.
. , : a

i ,:: : ," 
MR,: BARTLETT:°' Twice,- : . ..... :

] - '

i: 
" " 

" "I' MR., SULLIVAN Thatls right, it is on the econd
-.. I 

BART TT : .On:: the-third It is upon Conviction of :a :

:i

-;. 
" " I ..... felony in• New York with two previous terms of 

..... 
:

• " 
may ge pti0nal .

• .... • 
imprisonment of overa year, he t the o

,,,! .....



life Sentence 
..... 

'

:MR..SULLIVAN ::-My suggestion Would be :I and there is

mer±t to whatlyou-say, eert inly- '-.that to avoid

0
o%

2

' 
the problem which-I have posed, i hat the erm,_ it' :

'be done either o itWoiways; go back to %he older
" 

° d trim and loom imto the fa th 
"

• oc e cts and e law which

• .... can be done-and has been done, in order to assure:

• 
fairness; Or increase, w ere ou are talking about

.... 
• rim n anoth ju iI ction, the arbitrary. a c e i er r sdi

. . - figure from one year to something more than that,

- 
:.

i two or-three Years, oinsure that it .wOuld be a--.

• 
' 

more serious Offehse-,which would probably be a - .... .

. . . . felony under our laws.

. JUDGE CONWAY: Wou!dn, it solve your problem if we used
. • 

". ' 
.

• ' : 
' the arbitrary distimction.of:the.Mason-Dixon Line?

:
- SULLIVANI.: That is a goodidea. • • "

- - .JUDGE CONWAY That's what we are doing right now.

SULLIVAN : The Other- point ! would iike o raise •

I another section.,2 5 .i0 of the

- : proposa! regarding ['Endang@ring the Welfare of a child'

welfare .



phySi al,-. .... " / fnjuri0us:-to%he., c mental Or moral welfare : <.. 
"

:: ::: -. :0 course, usualI-y, he-n you get in o a parent-ch !d -

...... '
.,-situation 

:,i-

" 
' " 

- . -- •

: 0r-in.some m asure6f:correction other than criminal

• 
::::< HoWev r <her{aini we need some criminai6%atute on

: •. : :. the books':and it doesn't seem tO me thatin.A-iS-ituatio

z .

• :
do and can cause, physical, menta!: and mora! prejudice

":
" 

.... . .- and damage to"a Chi dhnder. sixteen, that that-
. 

..

" •,
.....: 

: 
Should be of a greater penalty.tham the misdemeanor

i .... clasS, and I would suggest that thisstatute &s it i

' 
" "" " a o aims< : says "Likely"to .be injurmouS" llowed.... 

" 
• t be rein d 

: 

. : :: :", as a misdemeano#, b t.lwhere actuail .aamage is siown[ •

.... tha6 /it get into the felony Category. 
'-'" .... '

@ :: MR. BARTLETT i You 
:: "

suggest that perhaps there ought to be,. ':

MR. SULLIVAN: Yes : : :::

- MR. BARTLETT : One a misdemeanor, and one a:felony? 
: 

/: : 
- : ]

" • :. MR,•suLLrqAN : Yes. : "



(

- :id< :I¸¸ /

_ < -/
k

/

: • • : i/ i: i

L </: : .....

MR. DENZER : : You <ar :aware Mr, ::: ui!ivan, : %hat: there: are

• : other sections that would" apply which predieate more

:serious erimes.:whieh::wOuld apply: in s ome of the more 
:':: 

•

seri0us::dases;for example the;:Aex:offenses, rape . :
..... 

in 

....... 

oaodomy ivin
:i 

children • and s vo n be very seriOuS

off nses s6 part ofthat T eld s revered by other

sections in the- Pen l Law. : 

MR. SULLIVAN : Yes.
<

i:am not thinki g: Of tha% or the
. , • : : : : :j¢- < ....

- .: :. ......... assault, aCtuaLassauit- ::because: that-is covered too,

• ' butibam thinking"6: he 
:criminal-

act of care, where

" 
there: s:n:O:/ ffirma tivegssault, but the result £s: just-

wb:rse!i,i! rher@:::the: ch{id::is made• so:unhealthy

andso sich:as:not:to]die, perhaps, bu %b be: so

d maged %Hit it becomes, <I {Hink, a fel0nY ca%egory.

As of the present time that's not the case.

JUDGE COm{AY i If the Child diesi there would be great"
÷ -

what. the

/

NR.

i

parent is:guilty: :Of. d [[:

SULLIVAN : /I]agree. : 
" 

- :1- i..

..... :: would like gobriefly/mention

is under section 65.15,ha- ing to-.do w th

justifi-Cation of. phYSica! force::!n defense of 
'real.

property, so-cai.led .:iwhic.h states that a person
. [

, • ),

<



t

o

t

it nece.ssary tglprevent or terminate another person's

in p sses=si6n -and-gon iroi of real property, when

and (to the extent that he. reasonably believes

" 

criminal trespass may use deadly physical force only 

"

• 
(: 

:; 
when he reason h]y____ heT eves_ __ it necessary to .nreve e

: --such other Person from committing arson. Of course,

he could also use deadly physical force to prevent

. ..... the imminent use of unlawful deadly physical force

on himself- to prevent the imminent commission of I

":"J
• : 

g robbery,::f Cakidnappin ; orceable. _ p , sodomy, but I am

• 
'

i. . thinking of-the situation and i think under the presen±

. :- _law the man or the

" 
woman liesin their bedroom and Seethewindow opening

.. , 
.... 

, and the hand reaching in must they wait to determine

" 
. 

- . 
i,__ _-na_G rape or ro' -eDDry or domy,so or : .ct ." napp-ng or' - = : r

]r 

.... 
•

son is the.intent :of the burg!ar before they

" : ' : "i : Aicantake action, will protect them, which action"

..... . -;;- mlght be .grabbing of a lamp or something and hitting

- . " " ..... him onthe head, Which could very we!l-kili the -: 
....

" 
- i " " burg!ar]I Must they Wait;,• - . i , .... " or shou!d We not. a!low and

65 that ad hysi aiion .15 de .lyp c force

:; .';: : 
.... 

-.:...- :can be used not on!y when he re nabl rounds,fOr

g 
..... 

b 
rgla 

y,u 
r

" " " 

comr i ted,
:- 

-tha .arson" - 
" 

- believin t may be but also

¸¸ ......



• i
'

</ / % -< .... " 
-a4 

..... ......

i! i i¸

but there should be some ]imltation on that too.

' . i don't.agree with Ad0iph Hitler when they

):);..i .- - say Himm!er came to him and said '":Fueh .e.r there are -

: too many burglaries going:on now in 
: 

" " Berlzn and he

• said 'b Nat-are yOU-d0ing ¢ith them?"' Andhe said "We
'

arrest them•and.put three in jail." He Says "Shoot
-- " " # • " <5 -'# ": 

I" • :=an' *uo u" them.. Keep shooting them unti!-%hey stop.

. , • agreewithlthat ibU i think that what.sh0uld be done
" °- " , " t• .... 

6.5" < is to use thelanguage of this Section 15 which says

• • . that YOU. may used this deadly physmcal ,_orce tq .
.# ..[

" ;. . 
:/ 

preVentthej!mminen €O ission 0f the.kidnapp£ng, '/

" !, ' .... 
i!obb-ery,-forceaS!e-[rape

or forceab!e Sod my add--

-, -.:[ /- go/that burglary:)Land then-continue with uhe ianguage
"

<: ' " but the use osdeadlyphysical force is not justifiable ii--

if the adtor-knows that he can avoid the necesSity. Of
...... -

- 
.... 

using such _, orce with complete safety. -i think that

...... pr0tec% against thelpersonWho sits in wait

.... . " . assuming that it Can be Shown that he has done that and

:yet !eaSe the door open for the innocent party.- i't"

:-: MR.(BARTLETT: YoA don't think he ought=% int %e 
"

.. - . o erroga 
"

- : the : int ruder-"and find outwhat his intentiOnsire?

• MR-. SULLIVAN : : Mr.. Buetens and,Mr Mastrella are not here.

a . w± •- i would not go into det il We ii send a



!:: • ;:: !:-:i: : i :
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. memorandum tO tNe ]C0 is:si0n]! if we may,

. , :. B RTLE :i That w
'u

a ei:fine. :Thec0mmissidn •wants '

(:@:1/• -;•:.i:- ] ; *. 7],;,tO :thank t e,:Bari :;]&as] ation f0r its l:nterest,- nd !t --::i-:.:"

: . DTu-DGE CQm AY : *. 'T:. ::: ery p oud of our Bar :Association"and : 
"

::- " : .: •<-:. : 
" 

its-:ihteresti;:;:.ti .has been m0re extensive:than any- .ii :.: -

: 
: ,: 5 ::MR:] BARTLETT :: . Henry":tR:: Dutch:er:.: :: ::::]. ::: ::.::::: ::: :: .... . 

•

: -". 
" 

:i!i he}:C0mmission: please, .i -.. appearing on, :

, ' 1].:: . .:: ' -be ai of- ithe Hum& e:-SocietY of the ' State of:New:: . 
'

::." Yor :-for t e"pre:Vent:ion.ofcruelty to animals:, as well

.• ::. -, aS .he:iHumane.::Socie y Of Rochester, andMonro -:i]€ount¥--

(-:.:i - .... 
" 

. the preventibn -0f,. Cruelty-to animals-.-:"- •..

.- . ..-: _. .- ..... :-. I would.-1.-mke o personally get some c6mment w :' 
"

4:-•-:•:,. :..-. .-:: . :.:: ::: . fromyou, Mr. Chairman, and f om the Comm.ission.,as. to•. 
" 

. •

[ :.. :-] 
" 

What isyour ,intem ion in regard to all of'the other-.- 
"

. 
'

:!:*ii
" 

se @ Sns 0f thd article, which Includes sectibn:185il] :

•- :., : 0 :the Penal Law-!" is it your. intentiom, or-haVe, lybd - .

i]::::•:- : • :-:: :<: ] ' in&iuded al!]:of the other provisions : hatiyo ::iT£S ::::: "

{ ] :.::::-: :.::::.:: : : :(: : : ]!-.:•: -::: 
'£:oi!0w. 

:out.::or.nOt?: There-s[r e':ma:ny,-: ec: !i ns o:f t e, :::

-: " - i-:':::!i:/:: 7:: - e a.l: ,Law that :pertaint- say :-i o the-cuiting!,6f,
-] 
horses:,"

_ ( 
" 

::: " taiisI, and cutting of dogs,: earsf:
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BARTLETT : though iwe solved that horses'

ion. .' "

tail at the

" some of these we have movedto Agricul ura! & Ma; ke s] 
" '

- ... andns6me :-tO.ffGenerai Business] :. • Z-- " 
,

" ' 
". 

JUDGE-CO ,IAY' :/] : Mr.Dut6her,

" " 
- and at !east itwas our intent-: O transfer or

deem that it has been included within. 250.35.

" " : - DUTCHER :•.. What WaS't t page)now? - .i

JUDGE CONWAY : Page 216 i Tha$ enumerates each of the
" 

./ - .- i i. . -. . present :sections and what( We,conceive to have been 
..

• • .... .... the di osition o i i /

MR:' PFEIFFER .T! e:;•pagi:ng"is as t he bottom of the f-page:

•-. . , sections 
-there 

-

,• MR, DUTEHER : Yes. -!85] : of course, you have anew sectiOn





_ : . It .would 
" 
seem to me that this:question would have. :;

, to be passed upon by the Court or by the ' ury based :-;-- .

:4 " 
:-".i :-- Upon the action of :-the: alleged wro g-doer. and thatch./ ;i:

" ';l,w0
!dnit find] !:.don,t think, anygreater difficulty

;: 
:- 

. . thirty-±ive:i)ears! in this County, and with the

t.... " pr esent s%a ute; buti e have hadgoodl ck with

-::. i-- - .. :.- .... the-present statute, and I don t-see, particularly,

; 
" " 

!-any :reason.f0r changing it]i-.T e:informati0n is 
•

:; ."!!i :.. - . rather interesting. I might bring it.%0 your 
'

._:.. attention o)! ;t e forms that:are-sold at the lawbook

. i
" 

stores,-and.
, 

so)forth and among the language are
..... " " 

" : 
" "

the words used as foll0ws: "Fe!onious wrong!-: - - Iv.,---- °1 v,' .... : ! 
" 

" ::" 
-pt 

y 
-1 

, 

" 
'ly, 

maliciou- . - : 
" 

wi!fu!ly, cokru false sly, and

" 
" and ÷ s. , 't Aon+ h ÷. - . . . word" ,: kno glngly ,

' 
"Intent2onal " And it Says at the bottom, it says• ,, o , ,

" 
;,..-. to crossout Ose words th t: 3ou don't] think cover

- ..... :, " .: uhe-sltuatlon. - _ . - :• --- . : .

.... 
MR. BARTLETT : ..I think we can all agree that intentionaliy 

"

. somewnere. : ..... is certain!y. Swep up-in that!i long: i st.

" JUDGE CONWAY : - We thinkit:covers a muititude of those sins. -

MR. DUTCHER :- !t Covers all Of them:in some way: Orother. "

•. /

;i

.L
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, : at y about this
] . • •

.... combinEng cruelty section?

- Unjustifiably and intentionally, or recklessly.
.... 

. hat u d meal! right. -NR. : DUTCHER "

...... MR. BARTL Fine.% .....

• / > MR. DUTCHER: : .we have always been reas0nab!e in this 
"i • 

]
'% = • , • i . # "

: - area,• and<:on tb_e prosecutiOn.}0f thes@ migdemeanorfi and

< • -• > as I say, we have<had very Very good:lucl{ with them

i / because we<hate oni}- prosecuted those cases where we

i • L Tee that we have %aVery good Chance of cOnvictiOn, and

./ / / i: .. ]!ire find .tha " -by:quick investigation and.discussi0n
• 

] with the WrongLdoers dand explaining to •them the •

).- i vioiations that they.have c0mmitted] that.:We get .

• further;with them by thezr cooperat_on .than we do.w h

prosecuting:them, and yet, those• that
...... 

find that both the judges and •i we d0prosecute we 
<: ;

• the juries
}in:those

cases% Where juries are asked f0r}

.... " hat the are qUite sensible about these ings and
>

to Come up generally with the rightanswer,:and 

). so the position we take as an organization"is that we i
• 

/ :- would have.no objection if. you

article on animals in.lthe Pena! Law over ]to= the i

i 
• 

Agricultural and HarketsLaw. • 
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...... 
, .. , _ .< /< .... < .

,""% 
..<,.

: ih those a join mg-couDtiesin wh{chthere have been

..' . .... ..... 
" " 

.... incorporated humane societies, iThe HumaneSociety

i i:< 
.... 

<0f Rochester andiM0nr0elC0unty is therefore most 'I

- . an ious to have continued in the penal laws of

New York: State the presentstrong anti-cruelty laws 
• 

•

i. .... " : " . which-haVe eerred so..we!i asia deterrent to acts

. < .... : The Humane Socie y hasbeen. given, to under- 
- 

of t s CommisSion, When they i<

. :. the anti-cruelt iaws bi:.:the Agricui6uze'° and. .. 

]) -i: 
" .... ' 

, i Market]Law. We hon s t -] be ie e hat agery fine idea 
"

" .; i-/ ]]. - and.Whoieheartedlyi eC;6 end that it be done.. i

, • , - < t -

The present lawstates: A person WhoL<- ::/-

" 
overdrives, over!oads] tortures Or crdeiiY, b &ts 0r 

"

<•:-]: : J:: ) ':unjustifiably. injures, maims,- mutilates or-kal !S any .... 
"

i - / al, 9he. @9" wi!d ori tame, and Wheth@r-belonging ,:

!< .. • .- tO himseif.or..to:an0thei , 0r deprives-anyanimal o .

- neceSsary susienance ood or- drink i 5Of: '- :<-

" 
mi anor." 

" 
.... 

.... 
'"' 

i. .... . - -a sdeme - i.

-:-. < " :• -We repeat-<: ;These def flite ' [peci%id:S atemeht • ,,

::, 
< <{



(

/

<,<,,-
"< . .... , ...... j 

......

" " 
- , / ( . <i< " . """ , - " " i . < < i i .. ,"i

do give teetht0 the law. • • 
•• ' "

-Why exdhange:tried antitested, specific laws :

laws that are understand&ble,-workable, and:-enforce-

. ablefor an experimen%) i: The present anti'cruelty law

• 

:<. 
: : :. :< :-The:New:-Y°rk State Humane ASsociation-at its

75th annual meeting .in Poughkeepsie on iOctober 3!,t ,

!964i: ad0pted areso!utidn askihg he Temporary
l

" Commission to ex@mpt:%he :existing Anti'Crueity Laws •

" . from @he proposedre isi0n or a!terDatite!y to-transfer

existing, !aws in.their entirety to the Agriculture

and. Market Law or to other ppropriate laws or tZo

" 
' 
the uncon.solida%ed aws ii

• 
The erican .H ane Associatibn has also

the c onvict ion t at .the
/

expressed proposed: revision .

. wi!l great!y weaken- het Anti-Orue!ty Laws of: New

Yor State. 
?

• ! have,(received many letters from people

• h he Stareasking 
" 

t roughou
-"t' 

to Convey to you, the• me

members o-f the Commis:s ion theirhop@s that you will

• < exempt the exist ing Anti-Cruelty Laws from the '

po ed
1. - - • : o •

• pro S revlslon. : : -

It is our. sincere hope that this most serious,

u $ .

• ....• .....

<

/i: ) ) •

iA•

t t - ]

. /

%



NARAMORE : No you: have not; This iS -t-he: Humane

Society of Rochester and Monroe-CountY
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,' Now . therdfore, be it resolved that the- ' :.

• :. ! Board-of:!DirectorS -Society Of 
•Rochester

-_÷. . a d-Monr.oe County aZ its t:reguiar quarterly meeting

"" 
in, ROchester. ilThu sday November 12, !9 j:0pposes

- 
_.

Temporary;State Cdmm ssiOn on Revis±on. o exempt al!

{.:( those sec ions of the Pen a! Law relating to cruelty
, 

..........

to animals.from the revision, Or to trans-er them
" 

[i btO some 0:ther section. ........... 
.....

.... -: , G nttemen .on.:•beha!± o•fl.the_.. Boar:@:of- : :-

: .... -ar d( 
: 
the memb&rs ::-.0£ the : HUmane

••,!i 
" 

society::6f Rochester and MonroeCounty ii:{ ish to " i:

i-i::i 
.... 

-.%hank sincerely the State commission °n Revision < • 
"

. [: - Law ior its courtesy inlpeiomitting:me•' 
"

tO:make this:piea for animal W, il 'are;
,i:: 

State 
.... " 

" "

t- •



.t. 
more O.ft.en!: i.n.an. {tempt ito save an animai than,&ny

. other human b:eing . X know;he has done so :in=an .

attempt %0 save a human beingS- and that is literally

'
"-: Ra ;•:as:yo maYkao ,:;4 he switch to,

: : 1:2, Agrieal.gura! aria Market Law was :dur ':intent; ? bdt

• . your fellow laborers in the v" • ' '!neyard the .SPCA

!le der} s0 iher 'ho redumur : e we are, .<

i [R. BARTLETT'S: ::i wishJ%O convey e other meraber's of

¢ii the :Humane S0ciety,:.Mr. Naram6re;, Our • flat assurance

• t hat .we': 
"intend 

at all to weaken the law

t O 
' 

.- We?d0n,t think we are doing

-i- 
' 

So by the addition of :
the 

.
Ord

' 
......

.. " nuentmonal and as i

suggested to: Mr DutCher the st fl at least, is
- t l 

" ' .... 
l

". -.: :.,--! 
hons. .... idering - re cormmending -a c ombinat ion "of words,

unjustifiab?yand intentiona! or recklessly which

would rea!!y ex the]present. law.

MR. NAR/MORE : T think that would be a-great help

:, F .:; : And we do have his, jurisdictional dlfficulty.

: b'e%ween he two ma or groups in the State as to



.< . , .

t
<

: 
r .... 

iI :ii:?,

,whet!ier .or:: not it shou!d: be transferred to Agricul ura!

'.
.: . .... and Markets, or,lef% td the Pena2:Law, we wi!! do

r

•.., , MR., BARTLETT : We wii! next hear from Mr.- Smith, Mr.

.. 
• 

-Robert Smith : 
" 

..... • . . 
]#

,MR. SMITH . : Mr. chairman, members of the Commission: .

, i appreciate this opportunity to bring to you

. " 
• 
Some concern We:':have for the aicoho!-.offender, and

• t o. •

" " • .... e errlng to the Section Of the Penal--Law 250.20J -
• .... •

•-i speaking as a-hea!th:educator not

" ..... 
: 

or• the c0ncii On alcoholism, and I-am the Directo r

,.-
" 

o the Coumcil. -I: am alSg:the Consu! ant.to the New

York State<Departme:nt- ofiMentai Hygiene insofar as 
"

• , • < 
....

],< i the problemof a icohOlism is concerne d.

.... The proposed reduction of intoxication from

: :, an offenseto a:iviolat ion,]]t0 my :thinking, seems 
"

• .-< , paradoxiCal. )% :, 

' 

.... 
••

:: .:-:- i 
'

: : , I thiHk::i% s good:to regard @ e•:aicoho! :: ::

: more smch han crmmmna_, and thereby:reduce the:, ,charge. ,-

7
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But I think it is bad for alcoho! offenders

that, need ex ensive and !ong term treatment,

• 
" <training and r a ilitat:" . They shoutd not •

- ..... ......... •

• be returned to the ¢0mmunity while physically
.,

alhd socia:l!y,, i!ll I'

The RQch@ ster s$.udies "The Revolving Do0

" 
.... by D0ctor Doc 0rS:. G6 rdon and Pittman, and the

• more recen% stUdy "Man on. the eriphery" by the

: < Bure:au, o< <Municipai Resea ch clearly indicate

th the oresent procedure that we are now

-usmng by :incarcerating alcoho!".0ffendersZs

< .... • i "

in -ffect ire ,ex mve: and bz and large

e ningfui treatment and reha il itatior

not availablei ia long term incarcerati0n, does

• no thihg f0r :the•ad ict and may" even or

! his becoming institutionalized Institutional

alcoho!ics use the jai!sgand penitentiaries as way
. ,÷

stations be drinking bouts

• 
• 

- We spend $600 000.00 per year to maintain

] the Monroe County Penitentiary The Burea -
• ,< • •

of Munici ! Research found that Seventy..six =

percent were inca rcerated for drinkin g] Now 

sixty-three per ent of these ere there.-from
.... 

r



: i ¸ , .... . .

> .:.:: •-:. • , 
•

> . ., • :i[ :-

707 .out of over liOO inmates studied- The ' 

O• 
i; ;, . : epea.ted incarcersti6n has •been sometim

referred tb as alifetime senSence- on[ She

.... .. ilZt iis therefor@ recommende .that the
? . • ( . - •

: . - .. " .. < ....... .treatment,tralnmng program .set _ o rth. by bhe •

i . - - Bureau]ibe es!tablished, aHd that legislation (

: " • be enacted( t0 permit ho!ding aicoho! 0ffenders

" 
, -t- t 

• 
accomp!ish!<it.i ..... ;i :- : .- . . 

- 
<

-: ; • Oould )ithat :be, acc Omp!ished -/Mr. : S:mi-i eh, 
• :

-: :": ":-- ". " by s6me':m )%•hod: 0f civi!commit ment• , father:than •1

--
5::1.-: ,7 ::<,: :. .- )<):{. , -senltence?.:.>•.. - :7- - . - 

" 
_ 7 :, 

'4 
-- .... .: > ->i.

>-,:},:<- . _ < MRi BARTL£TT: Woul0n't g at.'be-m0re appr0pOiate? <- -..

i] ii-:i" MR': ipr0Ceed and perhaps .this may-be

}•,.!:i b:!> i:#i 7,/:: ?- 51 77-i '-. /i Thei, iegislatio-n,needed]., i::think; is- ;i"-"
- 

7:

.... 
'. /77,::1 

: 
:sire_liar { o:thei-19!3::Huber Saw om:k

: : i 7]( ;: .)/'• ] :5/ ,{::7 a-"nd i'this has <been .emulated bar fourteen othe>': i 
"i"i:(:. 

:" :1

: - "•s{a{es..tha t: i.know, ofl This Permit /i-

•" .u .=:

three t o One h ndred and ten timeS.J: The:se
2

aloohol offenders,iso-ca!led, represent

-% <i-7

. • ,

!



/ /// -

• . i"
" ' ,4

L

a rehabili ation iprogram wit hin fihe

will release

il-

L

prisoners



i
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" <i ....., ,u,

_ _k

they ha, d this diSt rbance in the first part of

the year and we had, i think it was Something

. like thirty-eight, young peop!e in courtI on
- 

:• 
- 

:-
:,- 

. 
, . i.

disorder!y]conduct , an d investigations were< }

ordered on hem, and tb_ j dge :was i-abl e . o<ma.ke
/. ] - ]

an appropriatedisp:o ition ; nd• . . .: • mn each i ividual
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{iv¸ _ ......

<.

}. • .:. 
-. .. 

-
S(u <-

- 
.. , • • i u .-. - .- ., .

• . i mean, .T can agree with-what the
..... 

•

" . previous speaker said abou.t i the.peopl who.a e

brbugh% in for intoxication,. but this may be a •

ymptom 0z a much more serioUS rnub!e which the

...... pers0n has . 

MR. BARTLETT : We.i!' d0. you have anythoughts you want

to convey to Us,as t0 what you think the maximum,

' sentence for a vmolatmon-ought to be as we have

used viola ti:bn? : :4 : }, ,r

• . 
" 

; ,- MR. KEEFE .We!!;:.Li thin :'itha ' .!'wbu-ld ha.ve<the

' " : <: confiddnce :in=the discretion of::the Judgej that

:-: ...... 
he wouid n01t always' :sentence the maximum time.

• • -[

.. i wo.uld think six.- mont-hs. -

• h, ] i

2 "

. :: .? i/ ;

i} "i l J.IX

tlS,- -
. ° • : MR

MR. BARTLiTT : Fgr a viol itinn. Y0U think a year. is

aPgr0priate for a(misdemeanor class A as we?

" 
have .defined-it?i!•'YOu understand our category?

• .--:% .

:¢e: have %wo ClasSes of m_isdemeanor:{n ou ,sc-heme,
< L

amd then 
•

he vmolation as

offe se.. ....

: 

. MR..KEEFEI" < :" " That compares

the !owest. nob=criminal

" • • i j
,.t._ _.z, ,,.¢uo, an of-,ense und'er:the :

<

I

DENZER;.- .... : Some .oz .uhe ozfenses un e .the present





s¸ ¸'¸I¸ •

MR. NAPIER : N-OWj what ! take exception to in your

pr0p0sed Penal Law is ithe}possession of •

gambling records, i: •
: .... 

•

. ] .NoW the history Of gambling laws • 
.., • ....

• ..... ....... 
- 

. ,

wi h. hich i am-quite a bit conversant, inthe

State is.th:at I a!wayS-understood, and in your

Commission.n0te -ygu j- y the. same thing, that "

. - the player-is proposed

penal, law. iThis has always beentrue witX three

exceptions The t.Nree excepti6n.s , as I unders 09d "
,. - • , 

- ....

them to be, etting(ofi i.PriZe f ghts betting

on e ection!]-and pollicy p laying] 
"

UA

v

]ii i
¸

• ,i Ji !,,7i ii•4,i , 5' •, i i! i ! " k: .r 
.

i i. . Now , p01iCy pllayi g,i t was my under .

• 
" 

- .ii ' sta.nding, l.was ma!de an.!:eXCep ion a number of 

!ears. ago becaus6 of iits .evelancy in New York Ciuy,

..... 

j!} i
¸ 

.! •

.... 

i:
¸ . I• i•

i¸ : :, ii :. •

}' 
•. o.

. ....

.. and "it was. thought t01be a grela danger, andv 
i. ! ! /i. • i j}, i!:i!•• . •: i ii-•i .i " •

greau .iont o£ .great crzme..

• / The-.playe i i:horsebet 6ing ise, was 

mn -1960 made he possmble heretofore . -to .......

2 .
• 2 ?
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be a great danger less cuipable :by stating under

975 that possession of ten or more bets of his own,•

that he wo !d not be gui!ty Of the Crime of

possession of policy slips a misdemeanor

Jnder B asit is nowdra m,, possession

of bookmaking::reC6rds mad@ by one engaged in

bookmaking 0r poolgei!:ing as a crmme. Now, obviously

the intent of th÷ Legis!ature was to confine it to the
• , • 

bookmaker. but prospective!y this iS not so,

The possession 0f these boo aking records, i am

we __ vcon ersant : with this because I took a case on

this point to the Court of Appeaisi and I received

a seven to no hi g ruling, and I went on this

exact point that pbsSession must be t e Peopie must

show that it is nade by one engaged in bookmaking

orp0olsell:ing, the record itself.

MR. BARTLETT: That the!ipossess6ro nust be engaged in this?

MR. NAPIER : The rec0rds;iplura], as is set forth in the
" 2

sta%ute must be made by one engagedin bookmaking or
a - " "1 :

poolselling. ThelCourt hat

the People, ]aS partlof their proof, had to prove that
.... i • ]

this record was made by one engaged in bootcmaking or

poo!sel!ing, so being thatas it: may, today, under
j

÷

7 !ik!i i¸
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the law and under your proposedi230 15 you make

the same exce' as to po yplaying, that the

possessmon of ,ten or more slips not a crime, but
<

- < Lt

the horsebetterwou!d have the misfortune:of being

in a Cigar store or:whatever, at the time the

police came in, and had the further misfortune

to say, "Yes, I._just received this Slip from

Frank," he is culpable :under the law as i read it.

He is possessmng records made by one engaged in

bookmaking or poolselling, and I think that it is most

ironic, p&rticular when, as stated at the

<.

beginningof my argument, or
>

tever here, that the

p player has now in effect, if he only Possesses

ten or less is not culpable; the horsebetter,

such
- ]

: When would the better have a record made by
[

ker? .... <.
Y

: He would have a record when he goes into the

place. He nts tO know to have. proof on what he

bet so that there is no argument.that he bet Such and

such a hor'se on such and such a.race that he bet 
"

such a sporting event. The Bookmaker makes
• 

•

. . < .
} : .

prospectively, if he possess one or

culpable for a misdemeanor. 
' ..... 

MR. DENZER

MR. NAPIER



i
¸ 

.: ,'- . 

72,

%'

i%0¸ /.

out a duplicate, an Original and the duplicate.

Possession by this is made bY one ngaged in

bookmaking or pooise!iing. 

%

u

MR..BARTLETT :

the horseplayer..

: Thank you very muchHR. NAPIER

HR. BARTLETT-

% .
and it is pr0p0sed t0 transfer that section,

: - apparent insofar as it,thas£anything tO do with .... "

• • )

contraceptive devi es to: the Pubi$c Health Law..

I wi!! be g!adto see what we wou!d do for

" ' Ithink that it wil! help me in making my

• very brief remarks ifi read the section as it

• i. now Stands So imay comment UpOn it. ..- 
'

MR. :BARTLETT : You are re-r"erring to the indecent article

: / Section? " "

FITCH Yes. "A-person who sells, lends, gives

away; or in any manner exhibits any instrument

artic!e, drug .-or medicine for the prevention of . ....
J%

conception, 
..... 

or for causing unlawful, abortion, or

':
i . t t .

MR. FITCH

Mr. Fitd p Julian Fitch. • 

" iI am a practicing attorney speaking individual[

S •on the ubject oflcontraceptive devices, which are:•
- 

....

.. I found to my surprise Some years ago, a subject of
• • , .......

the Penal-Law, and'they are now under Section Ii 2,

• 
• b i

Y

/ -
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holds out , representations Calculated to lead another

t¸

"d

/

to so use or apply any such article,, drug, recipe,

medicine or instrum-ent, 6r how ites Or gives

information oraily, stating when, whre, how, of

whom, and by wha% means such an ins%rument, article,

drug -etc, dan be obtaified, or who manufactures it

...... a misdemeanor. . 
. 

.

.... And .thensecti0n Ii45 makes an exception

for physicians] saying %hat %hey Can prescribe these

things 0r the cUre o preVention, of d Sease, and •

,. a druggist may Car gy out their prescription or their

orders for these-%hings that don't, require .
• : • 

- .

prescriptions j . • 
"

, ],

• it is my contention that th s law which was

enacted in 1880, When c0ntraceptiVe devices may have 

been a burning ..... .issue, a!thOugh, i doubt %hat even then

they would be deserving to-be linked with abortion, and

no matter what was %he atmosphere at that time, that

out of-the Statutes of :;thel State.of )New' York and not

• transferred to % e PublfC Health Law VThere they may

lie in limbo or another eighty years before anybody

gets around to d61 a.n hing about them i think it.

• 5 , •

• f . , U •• k • = .
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goes without saying that the modern attitude

We know or we think :we know, that ninety
t

percent of married couples use some form of family

p!amning. We, know that a!l religious groups,

inc!uding our own Catholic Church, agree-ontthe

L : ....

. principle of family planning, and the only difference

between them is the means, and, of course, even the

Cathoiic Churdh is:reconsidering their position on
(

_his 
....

2 

.My one; further point is it is really worse

in the ay it is p acticaliy applied, and I am

referring to this those that can afford private

. p ysicians don'thave any rouble with this law. 
"

he priva physidians have no trouble deciding 
•.

in the app opriatelcase :They . i!i prescribe this,

and we-know that the drug companies sell great 
•

quantities of these devices,both those that require 
: ( F

prescriptions and those/-that dO not, but those-

medical s affs associated with the public welfare

agencies have to be a littie more- eareful in their
• 

interpretation of the law, and they look at these

Words and they see that physicians can do these hings
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for the cure or prevention of disease, and some of
]. -" ,

2

them take a rather narrower--- or:feel that

they must take a rather:narrow interpretation of those

words, and so;-:thig!aw real!y iS ::applied in a 

discriminatorylmanner because those people who can't

afford their own physicians must make use-of public '

agencies, find-they are up ag&inst the restrictions

of this a ticle. 

oMR. BARTLETT. iYou can.:im&gine Mr. ' Fitch, that there are peo !e

• 
urging us n $-¢eh t6 tak6 it 6ut of the Penal Law

because they think :it will weaken,itS ]effectiveness.

MR. FITCH : They urge you to keep it in the Penai Law?
I .... "

MR BARTLETT : Yes, indeed. 

MR. FITCH : Wel!:% I urge YOU °ther ise- ......

MR. BARTLETT : i think ! understand your point.

MR. FITCH : To single out his one thing out o all

of the drugs] and devices that are sold as an ind@cent

.... 
article when it is no more indecent than an enema

bag, and i think it is not too7 ridiculous: to require

my timet0cc omedown to ta!k t0 you.

JUDGE CON AY : This is the distinguished, as we used to say

in the Assembly the former President of the Bar

Association, Mr. Ji Boyd Mui!an
.....

0¸
7

,L
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: :Mr .... Chairman, and members of the Commission:

MR. BARTLETT : The Commission will suspend f0r ab0ut

I said i;have but one sentence: to make3 and I

will restrict myselflto that.

Because of the change .!ofithe thinking and the

c rcumstances"
:

and the-convictions andthe opinions

of the Bench and Bar and the community throughout

the state, yes,:-and Certain re!igiouslorders, I

would, for the reasons expressedby the preceding

speaker,.urge::that you give serious consideration the

the exclusion of i!42 and ii45 in order that we might

bring the Penai Law so that it may be administered

properly in !inewiththe thinking, and €onscience

of the various communities of the State] 
"

Thank you ......

five

minutes to give us::all a chance t0 stretch and may

I ask Mr. sanders, is Mr. Sanders here? "

(No response)

MR. BARTLETT : Mr. Eves?

MR. EVES : Yes.

Y . BARTLETT : Are there any hers?

missed some names.-

(whereupon a recess was taken at this:time)• •

h

• , - : "?

J

J

i am sorry, I also
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(Whereupon the Hearing was calledg6: order by the Chairman

at ll:g6 A.M.) i L .

MR. BARTLETT : The Hearing wili proceed now, and if i may,

i will call on Mr. Sanders] i

(No response . .

MR. BARTLETT : i call on the other Witness who wanted to

address himse!f to the CrUelty to animals•

MICHAEL i, QU : Mr.i Chairman, your Honor, gentlemen, I

am President of the Humanitarian League of: R0chester,
t•

New York, Incorporated. I :am spea ing On behalf of

our League, Any law is valid primarily inasmuch as

we have the facility for its effective enforcement,

and this depends again on the precise and detailed •

Of he lawphraseology

• 
At the present time we have anti-cruelty laws

in the State:of New York starting with paragraph
N

185 of the Penal , which is Specifically suffice

to make enfOrCement possibie. We are very strongly

opposed go the generalization of the law It is

even difficult at the present time for humane
..... •

Organizations to implement the law sufficientiyl ..... :

If the lawvas.generalized, it wouid. 0niy- -"

give loopholes to the offenders. :

: ; 
o 

] /
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We feel that particularly, the proposed idea

of introducing ntention in crue!ty is a very
: • ? •

dangerous proposition. There is an awfut !ot of

- erueNy which, theoreticatly at 1east, isunintentiona! 

We havet0 rememberanotherthing, Hitler

zn Germany had aneducation, in cruetty. We want

here aneducation inlhumaneness, and that can only

be possible if we have strong anti-cruelty laws
- 2

standing backof-us. Anti-cruelty laws give us the

facility for humane education which:is so important

for the charactgrof the young, peopleof the-State.

The H anitarian:Leagueof R$ch@ster

strongly urges you to ma±nt ifii:ithe Penal Code c0ncern-

i .

ing the anti-cruelty !aws as they stand eoday, and:

.A-i:
certainly not to modzzy n a.sense of generalization.

MR. BARTLETT : Mr. 
•M

a k ± f, would you agree with the •

statement of Mr. Dutgher that if we combined

unjustifably and intentionally or recklessly that

we would be saitisfactorily stating thelaw? :;i
J

MR, N' tJK' ",FF : No, I feel that primarily 
.... 

that any act of

cruelty should be investigated and pr0seeuted,-

mrrespective!y where it was intentionally or un- !

int ent io na!ly.
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MR. BARTLETT : ,DO you think you should be arrested on the way

home from this hearing if your automobile strikes a

dog you didn't see? ••

MR. MOUNHAFP : Under the present existing lawif I struck a

. dog on th4 way h0meL, i _-supposed ,to stop and. take

necessary, measures and ;lnd the owner, and so on.

Of Course, that is an entirely different

P0int of view from. an intentional crimina! act or

one which is accidental ! thinkthat the courts

will always recognize that. • , 
•

J

MR. BARTLETT : Shouldn'tthe !aw state that, sir?

MR. MOU AFP : That's right 
', 

....

MR. BART.INTT : Shouldn't the la confine itself to those

acts we want- to prescribe which is intentiona! Or:
- j

reckless conduct resulting in 'ruelty to animals?

MR. NOUNHFF : Yes, but if wemodify the way it is proposed

now, i think we wiil provide a loophole.

MR. DENZER : If the word reckless were in there, recklessly
• ÷

as we,!! as intentionally, would you still say there

is a !oophole? 
• 

•

Well, there• s a lot of crueltyf_. .m neglectMR. MOD FF :

-L
Which is not necessarily with an intentional cruelty,

/ •

but neverthe!ess acts and results in cruelty.
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MR. DENZER : The:term reckless!y, as we define it here,

covers broadly speak2ng cases of meglect, that is,

where the person ia aware of the risk that certain

suffering wi!! aecrue-lt0 the:anima!, and so forth.

• .... That is,recklessly.)IfI that kiffd of thing were

included in the statute; intentiona?ly or recklessly,

would that overcome your iobjection?

MOU AFF : ptYes; Exce th at, as I say, the more .

p syit itoenforce it,recise the !a the moreea is:

the more we general2ze the more difficult it becomes

for the agency tO bring-about enforcement. •

That is why:: we feel that the law, as it

stands today, gives a ' better opportunity:for humane

"organizations to enforce it. than. if it was modified

in more general erms.-•

BARTLETT ::/i I take' it you agree with Mr Naramore; that

i' • .- .

i¸ . vI .

JUDGE CONWAY : Members of the Commission i fee! that ! -

should like to have on the record the fact that 

previously it was stated lat another hearing that •
- j

New York County was unique in the arr&ngement they

5 -

i-

ii-.

: i ¸, ,

you Would kath r]have it transferred t0 Agricultural

and MarketS? , : !: i, ,: 5 . ,

MR. 0am F: Yes. : 
•• 

•

and

i:
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' /had with the Humane Society being the prosecutor

rather than the district attorney in violations

,- of cruelty to animals section. Monroe County a!so ' ,

has the same situation: that prevails here as it does'

in New York and our iocal Humane Society has full-

• control of prosecutions for cruelty to animals.
" ' .... • S

The district attorney has been relieved of that

responsibility for Somethong Over thirty years by

specific agreement.between the Countyand the

' Humane Societyi and Mr. Dutcher, who referred to this

in the course of his remarks but i thought it

perhaps ought to be made ciear.i( He has been, in

effect; the<district attorney for these Sections for
] .

over thirty years. ...... •

MR. BARTLETT : Thank you Judge Conway. 

Mr. Eve s.

WALTER C, :E)-ES: Mr. Chairman. members of the Committee, ! :

" appear here today as representative of Universal
t ,

Eastway System of Rochester, of Ha!lman Budget Rent. "

• a .carrof Rochester, and of Rochester T uck Renta!,:to

speak on the proposed Section 170.10, which-I can

at the outset is certain!y considered by myself and

my clients as an improvement over the existing :: i:

o-.

, t¸¸.

<

o
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situation with which they are faced under Sections

1290 and 1293A]

it is proposed

now it would be certainly an improvement" However,

.... : •
we feel thatthere can be'a change in addition to the

language of tlhe proposed statut e which would prevent

what we thin wil! be a great difficulty in implement-

2 :

ing the intent of this:section, :that is, the use of the

phrase '!Gross deviation" in the section without more.

It w0uld Seem that the languageproposed by Mr. :
] •

Kenning earlier this morning would be- - or language

similar to that:- , wou!d be a Substantial instructive

addition to this section, with0ut it, I think that

if the time c0mes when an aggrieved party or a lesser

of. a vehicle should try to get a rarrant or if at a

time of trial the court is charging .the jury, there

may be a substantial difficulty in de' ermining what

is such a length of time as to constitute a gross

deviation from the Contract]:. •

If the statutes were to confine the

provisions for a ten day period or SUCh other.

period of time which would be de inite; q" think: it 
....

would be a great step in imp!ementing the ;intent of

v

i"
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this section, 

• 
MR. BARTLETT : i take its, Mr iEves, that, you are speaking

for the creatipn of a presumption rather than our .

0 
f!atly defining deviation" 

• 
as. amounting to ten days or

÷• 
MR. EVES : That is correct ! think.that the presump- ; :..

tion would be of great benefit in this particular

section of the statute, iWithoat it, there is always

the question was:it, or was it not a deviation. • -'

MR. BARTLETT : What 
'about 

the problem i digcussed with
j

Mr. Kenning about the use of the ten day presumptions!-

in a montH!yccontract as opposed to an annua! 
"

. contract for example. -

MR. EVES .... : I concede that wou!d be somewhat/ -; 
•

-- : incongruous to say that on :daily renta! there must
! 

i-
• 

be or Should be a ten day presumption whereas on....• 
ii 

i:I 
-,: 

:

- " violation of a four year !ease the same ten day

uldapp!Y '
•

presumption wn . !

. O he O her!hand;we wouid have periods

ranging fromthe fo r year !ease back down to the

-, one dayrenta i I think it-would be a!most, perhaps

impossibi!i y, but certainly 
' "

not an t an unwie!d!y
...... i • 

....

statute if an attie pt were made toii:a out a period
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of time which wouldConnect: With the agreement which

was being violated .... ....

addition

In order to get workable.aoluti0n b the " -

.\

of time which must:necessarily perhaps be arbitrary •

in type of occasion to any particular type. of

contract would have tobe used and -

MR. DENZER ,: Do •most of your. diffiCUities come vith-i
. [

the short term rentals?

JUDGE coNqAy : Much more likely.: 
" 

: •

MR. EVES " Most of the:diffic-U!ties would be with the
• # - - 7

rt 
" 

"

short te m ren sis- , >, t :

As.you undoubtedly know, with all:these

contract s i therei ]is 0nly & sh:ort:i :deposit, : a smal! depos-

itof $25.00, and even on a $16,O00.00 unit or

trac or it may not be more than a hundred.do][ors, .

but general!y the difficulties come in where it iS a
- 

" 
:: i • • 

......

daily rental "

JUDGE CONWAY : Wouidy0ur past-experience afford us the answers

to the questions which Mr. Kenning was no able to
.... 

i- 
•

answer?fAt what Point do you make a claim against.

your insurance Carrier'.for a theft loss? "How many

days after the car is no longer accountable?

" ] 
" • 

:, •
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MR. EVES

that. I have not been involved in that aspect

directly. My particular client here, Universal

Leaseway System, engagesprimarily in leasing with

some daily renta ibf truck equipment, in that

respect, i think this statute would be of much

more value to a daily rental such as Mr. Kenning's

Judge Conway, i would not be able to answer.-

i¸

client. "L
] • •

] ] BARTLETT : Will you see if you could find out, Mr.
]

Eves and write us if you find there is any practice

in the trade as to their considering the cars stolen

and m&king claim for theft 10ss?

EVES : • i Certainly would be happy to.

JUDGE CONWAY : And•the compani0n question_ about when do

they ny ". - de iiability under the grounds if it

no longer effectively owned by you on the "

,negligence Claim. , .

nedym. BARTri : Mr ...... ,• Kei i :
y . .

, i's the Assistant District-.-JUDGE CONWAY : Mr Robert Kennedy
/

Attorney of Our neighboring; County.

MR. KENNEDY : I am a!so:--- also have -bhe honor oz" being

theacting president of the Bar Association, and a

member of the New. York s-gate Bar Association Pena!

• /

L
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Law and Criminal Code Committee 

.... 
Of course, this morning i am here speaking

only for myse!f. ! detest negativelattitudes, but
" 

lmust adopt one thism0rning. I am ag&inst this
#

Penal"Law in its entirety, proposed Penal Law in

its entirety :-it is Completely alien far.afield

from anything we have ever had in this State.

One of.the worst., immy:way Of thinking,-

vices of it is that if this Was passed we would be 
"

• • . ]

throwing away a hundred and fifty; :two hundredyears

of precedence andone of the me ings I attended i

in relation tothe proposed-penal law,-it:- Was said that

the words that we are now using haveno meaning

it seems that everytime i hear a jury Charge, I

z

t

s

Z ; y

hear the words that we are using explained. ! have
, c • 

heard no complaint that the present penal law.isnot

understood or that thewords culpability have no

meaning.

MR. BARTLETT : What makes you thiflk that those words

won't have the same meaning in the future, unless

.... they are otherwise defined here? -. -:/-/ : :
g

MR.- KENNEDY : They. are not used here '; -The words of - : .... i
I

culpability are changed. You. den'thave he-same ,- /

- . [ ;

.... .... • .... ; .
- . - . ],
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MR. DENZER : Do you know what the vord wilful!y means in

the present Penal Law Mr. Kennedy?
[,

MR. KENNEDY I think i Couldpr0bably quickly find you

a u c al me ng. ......

MR. DENZER " Youc0u!d. find a statem@nt on the Court

of appeais.[and the United States Supreme Court that

it has S0 many different meanings that it has to
. 

•

be redefined with respect of virtually every statute

i 
it is used in. ....

MR. KENNEDY : We haveno difficulty in doing it .....

I R. DENZER •: i haVei:had a iot 0f di££iculty

JUDGE COi' qAY .- ' I can tel! you in making,up a Charge you

have difficulty in doing it.

MR. KENNEDY . But your charges always SoUnd So well,

Judge.

As i say, to me it is one of the biggest

vices. You are asking the people of the State who

are presumed to know the law, and who obviously don't,

but you are asking he[ Bench and the Bar:to start

out with a brand new triai of defining these words

of cu!pabi!ity, and aiso - .

il . BARTLETT : What other words are you referring to words of

.. f :
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culpabili%y. 
<

t

of culpability that we now usec-
• - 

MR. BARTLETT : You are suggesting that the prior case law

wil! be, of: no assistande to %he courts or the Bar if

this is adopted?]:<

MTt' KENNEDY : Yes because you don't useJthose words.

don;-t 
7
use %hose w0rds at all. You have set up new

s amdards of culpability 
....

MR. KENNEDY:

particular one in mind?

I¢ . BARTLETT : We ant to address ourselves t° the same

example of your seeking, Mr, Kennedy, but in

the crimes against,:and inv6 ving prOperty; in

JUDGE CO 4AY :

theft for instance, i fail to see that 160.051(

€ontains a definitioni0f larceny that is shockingly

i i different from what-,we have used in this State

for a long 10ng time. I think that we can find a

You

Knowingly] wilfuliy, corruptiy, all of the. wor,,s

common denominator Of crime

a bad one to use.

MR, - ! don,t --

Larceny may not be

¸¸/¸%¸ <

MR. BARTLETT : ! don't see in 160,05 in defining !arceny

that/we use language remarkably different from-what

1¸ 
- •

Do you have any

]



we employ now in the statute wrongfully takes,

0brains, or withholds. • -

MR. NNEDY . That is ail right. That is about the same

as is now

• Intent ionakly, knowingly, th0se words are all

thrown out of this !aw • and i don't want to pack

on words here% but i had planned• to, rather than

go through wor byword, I have about five examples

of what iwould like to Center my fire on.

MR BARTLETT. All right"

] •

MR. KEIhrNEDY : As Judge Conway: says i am a prosecutor

and i am prosecution oriented. •
• ]

We all agree we are not playing a game with

the. Penal Law, but you Seek now, under 79.05 to

bring in the defende of entrapment, which .
...... - 

_[ ...... <

now t law the St 
'

is not in he of ate jq i] W York. '

MR. BARTLETT : You:know it is:the only State in:the Union thal
]

doesn,$ have it. • •

MR. KNNNEDY : That co uldn 't .c_onc ar jme !e ss.
• 

j. : . ,

MR. BARTLETT : Evidently not. :; ::: , ' : •

MR. KENNEDY I see no reason for it. We are not playing

O
L "

,÷

f

#1
' < fi • •

J

a game. •
-- , ......... •u _ i,

' '] " 
• :1

• " < •i [
" 

Ji

MR. BARTLETT 
•: 

Right . .... :
> " : t ;

I

t

=:[ .
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MR, KENNEDY : If a man is going to commit a crime, he wi!l

com nit it, If he is not going to commit it

you can seek to entrap a !aw you can't, and he would

not commit the Crime
] -

MR. BARTLETT : i appreciate your loyalty 'to the State of New

./

York,

MR.KENNEDY : Wel!, the Empire State, sir. We should

lead not =ol!ow ....... • /

MR. REIBEN : It appears to me that what essentially

Mr. Kennedy is stating is not so much that we are

blazing such a new trail, but the present judiciary •

will not be able go understand the !anguage we

have wr±tten and Xiam not t0o sare that he might be
• /

right in that, but I don't think that it is a valid

# •
- objection• ....... .

- ]' j" •• 
Yi . BARTLETT : Well, I guessmaybe we better et you go

ahe ad : ....

S COKgAY : i don't quite know what you said, but ! think

we bettertake an exception: t it in behalf of 
' 

.

all the judicial. 

MR. BARTLETT : Go ahead, Mr. Kennedy. •

MR. KENNEDY : Defense of justification] that b0thers me.
• - - .t

Again, getting to words, we are - '

• 
• t

• 
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• 
force commences.: .:

}£R. DENZER : W
" 

...... 
" 
..... •

defmne, them in Section !0 of definitions
: -

:'MR, KENNEDY : Wel!' Mr; Denzer, wil! al! respect to your

definitions, I still don't know where physics!

force ceases and deadly physical force commences.

MR. DENZER "- We!l precision may not be entirely possible,
2 - .... :;

but there •is a guidepost there at any rate.

. . •MR. KENNEDY -: i :ghink.that under certain circumstances

you define deadly physical force as meaning physical
. . . • • .. •

force capable 0f producing death or serious physica!

Umd rta! 
"

injury';.:.: et}ce n circumstances any b!ow can come

under that. 

= .

Y . DENZER : Thatmaybe a good criticism. Maybe the

definition Sh0 !d be changed a iittle

mebOdy s gge'steSo d the use of such words
?

• such as under. normal circumstances, which will
: 

] J

under normal Circumstances is like!y to producedeath,
.... " •

MR. BARTLETT :

HR. KENNEDY :

t

That bothers us to0,::Mr. Kennedy.

Certain amounts of force, physical force

( • •

are authorized under certain circumstances, different

Circumstances, deadly physics! force is used, is

authorized. ! don.t kno what it m ans, i don,t

know where physica! force stops and deadly physical
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or physical serious injury. Maybe that ican be

-mproveo.. .... .

MR. BARTLETT : Mr. Kennedy, i am not sure I understand
. 

• 
, 

•

your point here. A e yo Concerned with the

inadequacy, or at ieast the vagueness 0f Our definition
• .... 

....

of justificatidn;' 0r. are you suggesting we shouldn't 
:

deal with it.

. mr. :kennedy ; No, we must have a justlfmcatzon section,

but i-am Concerned with the definition or the

: ' authorization for justification under the pr°posed

, law. . ,

I am, a!ong iassume, with the entire District

Attorn yg Association, I am against the defensive

mental disease, or defect as set out in the 
••

: . . < . .

proposed law60.05. I would favor the retention

of the McNaghten Rule with the addition of the

statement % that appears- -as it appears on page B7

of 9he Appendix B.
i

MR. BARTLETT : Of what?
J'- •-I

MR, BAP &TTA : B. Retain the McNagh%en Ru!e? -
.... " 

"
,I

• • : K

Y . KENNEDY : Retain the MCNaghten Rule. Br0aden i !with

" the additian of :the.section on: age B7.

m sa made by the -
• 

pro poRTLETT : Are you.aware that. the 1

<: .. :
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ict ttorneyS As 0clarion, Ken dy;.... • the Distr A 
: 

s Mr. n e

" 
that we adopt the stgnd rd proposed in OUr revision,,

• • 
] 

-

absent the second cZause, clause B? ,

last heardMR. KENNEDY : weil3 the

this whole insanit)Tdefense was to be reconsidered•

t

and the new S Udy. made on it.

-,.. 14R. BARTLETT : wel!, this2 i- 
• ,) • . •

MR. KENNEDY 
"

.• Both by the C mmiss2on and the District

" 
Attorne.vs_ Association. 

MAR. BARTLETT : We have been Workingwith them during, the

past That pr0posa! was madeto us by. the

DiStrict Attorneys.

MR, KENNEDY :We!!, as I say, the last i heard thatthis

proposa! was to:be 'rec0nsidered :or the proposa! in
Y f

the, proposed Penal Law- under 60.05 ras :to be

i • : reconsidered and restud±ed by the Commission..

2• .... 
i alterably opposed 45.io, m ki..... , • am un to a ng

voluntary intoxication a defense to a criminal charge.

: The haw_ now is that intoxication can be

' 
taken into consideration in dealing with the question

int• of ent
• i

DENZER : isn't the 6nZy difference between the

present law and this law where the emphasis lies?

)

\

. J

f
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Voluntary intoxication, the proposed law says, is a

defense to a criminal Charge for an offense if it

negatives the culpable mental state. The present

law says it is not a •defense; unless it does negative

the ouipa il ty.
\

I . KENNEDY: T says it may be taken intoconsideration

ole!y with t e intent!0nof ghe crime charged.

MR. BARTLETT : That ,s what we are saying here.
i

MR. KENNEDY : i don't read it that way. ! read it

as a b!anketdefense t0 the Charge 

MR. : Wel!, today if intoxication• negates the-

intent required for the c0mmission of a Crime, it
] • •

is. a defense That's the present law. .....

MR. KENNEDY : Right. Then YOUr jury can comedown and

consider al! other degrees of Crime. Possibly, in

a murder !st charge, f ,it were tQ negate the

premeditations, the jury could .fall do -n and see if

it is murder 2nd. ,

MR. DENZER • The same- would be true Isnit it a matter

of sematics? •

MR. KENNEDY : Possibly. But as ! read it, it is just a

blanket defense to a crime.. i • .....

J

It doesn't say]that. : it says it is only ,an

• ? /

O



MR. KENNEDY : Right. As I say, i read that as a defense,
]

and it comes under your section on defenses.

MR. BARTr,V, TT : Right where itbelongs; surely not the 

int atio •section on oxic n.

' MR. tCENI DY : I am. not concerned with where it is in your- . o

Penal Law, but as I read it, they would completely wipe

the sla e clean 
' 

:

MR. BARATTA : i You thihk thelo!der Statute is a better one i

and should:be retained So that when the judge charges

the jury in the element of intoxication it just•

affects the premeditation?

MR barge. KENNEDY : • The intent or whatever the c is. •

MR. BARTLETT : Okay.

KENNEDY :Manslaughter ist, the wording on 130.20

which is also involved in murder is now only in the

one degree or no degree just murder !30.25, here
i-

' extreme emotional disturbance is a defense to murder
• ....

: MR. BARTLETT" Yo prefer the common 
•law:!angUage, 

heat of

passion, and thepresent statutory anguage in New York
N

MR. KE DY: : We2!;: no. The present S atutory language,

" 
y idea :yes, but I don't have 

'an 
what extreme emotiona! :

5

Z"
/

"u • .

i

• 
" i

"/- 
.,
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offense where it negatives the specific intent required

for the crime, i
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disturbance is, and then it goes farther and it-
• 

Z - •

says the. reasonableness of such exp!anation of
Z- :

extreme emotions! disturbance or excuse shall be de-

MR. BARATTA : We are 10oking-that 0?er very carefully.

JUDGE CO,gAY: I am sorry it is taking So !ong. This is
• 

.. .... . • •

• 
in no reference to you-, Mr. Kennedy. !t just hasn't

. 
.... .. 

. •

been called in he order;i promised it Would.
• 

. .... ....

MR. BARATTA : You are not-the f rStto est bii hi -
• 

: . .. ....

disS&tiB &ction with manslaughter in the first

• degree.

in the actor's

situationunder the circumStanCes as the actor believes

them to be. •

.MR. KENNEDY: t

MR. BARTLETT

-that

dealing with ,sentence i have ;the expert in front

of me i will say in that, I don,t agree with• 

. ." .

it. My only point concerns multiple felony •

offenders, that Under the proposed iaw he cannot get
. 

2

increasedpunishment for afelony, unless.you serve '

time for the previous!y committed felonies.

i don'tagree with.

: Of course, you know, Mr Kennedy, it was our:

z

- • •
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plan that for. someone whoh s been in trouble before,

he could be taken care of within the elastic iJ_mitg

we are proposing for-first offenders, and the

nai' y p s ibie f a stated"maximum pe o s or,' crime would

not be imposed ord!narily, ugless there was something

in the man's record to require a stiff sentence.

MR. KENNEDY .: If you go through that and the man comes back
2

again on a second fe!ony; he cannot be sentenced as

a second Telonyoffender; because he didn'tserve
_

time on the firstl felony
• - 2

MR, BARTLETT : Wel!, ! think you misunderstood that the

habitual 0ffender provision that we now have"is to

repiaee the old life sentence; and it can be imPOSed

only after two previous convictions for which time •

was served in excess of a year on each of them.

As to a secorld felony conviction, we make

no prov _Slon ior any increased penalts), but we think -

the outside limits set fo %the penalty gives
#

• 
sufficient Scope tO a: jud ge that he can rap him good]

MR] KENNEDY : Hegets no more, and-can get no more for .a

i y "second fe!ony than he can for a first fe on ::

MR. BARTLETT : That's right, You wouldn't ordinarily 
....

. %
• 

expect a judge to give him the fuii treatment off the
F
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first one, would: you? •

MR. KENNEDY : No3 but it gives the judge the leeway, if

he wishes Under our present law, as i understan

it, it is onlywhen you come to a fourth fel6ny

offender that there must be time served on a previous

before he could be treated as a fourth felony offender.

Third is treated the same as second.

MR. PREISER : Suspended sentence counts only for the second

and it doesn't coun €"for the third,and fourth ....

MR. mNNEDY 
" 

The th!rd you treat he:same as a second

anyhow, for sentencing. Only the fourth felony

• 
• 

......

f

would needprior-time

under the proposed lavr the judge would have

no discret!on oh that - 

My last point and it is a short one, is

to a Speclific offense afld thatis sodomy, where you
. • 

. •

seek to leave sodomy between consenting adults out

of the law. i disagree with that. -.- 

Under the Commission notes it said if it is

done privately and discreetly it will not be a crime,

and i submit if it is done privateiy and discreetlY

i i•¸

r¸

/

• • //

they wouldn't be ea gh$ feel that the threat of " :

prosecution is a deterrent. How much, i don't know. /
• _ • •

/
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i have had one personal experience where two men

v ng 

....

who were i i togeth as a result of a !over's

quarrel, spat 9ne O them knifed the other One "

MR. BARTLETT .: .: We. are,not exempting them from any liability

, fo that ....

HR. NNEDY : i understand that. •

JUDGE CONWAY : There are those who would have us do so.

- NR. KENNEDY : But mn our administration of justice in

ontario. County, we gave ::hJam a choice of being

charged with •sodomy or assault in the second degree,

]%

and he dho e assault in the second degree, and I

say there is a deterrent factor in having that crime
) -

on the books.
/ :

JUDGE CON,'_Y" .He. might have been a little screwy. When
% ,t • -

. you) start talking about words and phrases, because
( • - 

•

-i .fancy two inmates of Attica meeting for the

• ],

first time, and ,. A- says to B, what are _ou in for?

and B says for. Criminal facilication in the first• 
"

. degree, and what are you pulling time. for, for .

custodial interference in. the first degree, we do

have trouble with-words, but we have done :whatlwe "

] 

•

, 4....... 
I• think-is •the best under the circumstances.

I . i DY Wel! ' 
"
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MR' BARTLETT : Didyou find anything you liked, Mr.

Kennedy? , " -

g R. KENNEDY Well , I liked,a21 the work you men put on it

That's about the extent 0f my favoring theproposed

• law. . 
• 

.

MR. BARTLETT: Let me ask you some0uestions.

What do yOU feel about our eliminating the

necessity for proving a breaking in burglary?

= 
':: 

KENNEDY - That has been-almost taken out a the " 
' 

:

' law now in case law,. -; .

MR. BARTLETT : Not exactly.

MR. KENNEDY :

door - -

MR. BARTLETT

Ail you got to do is walk through or open a

: We -don't rant to have to open the doorV Do

:.:,,you approve of our taking it out?

MR, KENNEDY : It is al! right. It hasnever bothered us
• 

- 

, 
]

in a prosecut'±Om prov , the break..... • ........ _ g>,

JUDGE C0 ,IAY : Well, it would bother<you if •you had all the

• .... larceny that followed the riots where nothing hadto

, - be broken fn the' Second and t ird stages of them, with

.... everybody w iking in and out• of smashed plate glassl ,

windows and we are ief -n0 aiternative except to< i 
'

7

U .t. • . .-

charge the jury thai unlawful entry is all they get.

i ....

L
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MR. KENNEDY : There waS one thing I did hear, it was the

suggestion that ther would be a presumpti0n of

guilt introduced., i would be in favor of the pre-

sumption of guil .
,[ '

MR. BARTLETT : ! could almost believe that.

MR. KENNEDY • Iam local!y kn0wnas the hangman.

MR. BARTLETT : Thank you for coming.

MR I EN DY : Thank you, gentlemen.

t
J

Commis s ion :

• My name is Max Cohsn and i am engaged in

the practice of law in Canandaigua. have been

engaged i n he practice of !aw f0r approximately
.... ......

twenty years and: during a!l that time I have been

emgaged in: he practice of criminal !aw. I have

been a city Judge inthe city of Canamdaigua since

i948, and I am very disturbed about your proposed

Pena! Law here, and I am very disturbed about its :-:

wording ;:•i i :
..... z

• 
The problem with wordingand the problem

of sematics is the prob!em of what does the officer

do the defense attorney the magistrate he 

MR. BARTLETT : UMr Cob eni?

MAX COHEN : gentiemen, members of the

. "4
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He istrict attorney, the tria! jury the grand

put to 
•

jury and so on, these Words are each of these

e .
, - 

" ....

peopl

" I would rather like to confine mYseif t0

speciflcs rather than genera!ities I because I am

sure generalities will n0t help Very much in

approaching' the .problem. 

0ne,:.let 'stake a definition in Section I0

of serious physical injury, for instance, or

physica! injury IO sub 3 and 4. Now,• sub 4 says

seriousphyslCa! in ury 
:if ' 

i1 €reatesa substantial
-,:

risk of d Ath<!orlseri6us and pr trac. o ted disfigurement
• .. • j •

Or prOtracted( impairmemt of health fand so forth.

Now, i haVeno ide what this means, and i am

wondering what a p0!ice 0fficer Would think of it

' Let me give you a speci£ic example. Let's

say that first o all we have a: situation where"a

fellow is out on the street and he.has a fight and

po es another re!low in the Midneys,. and they take

the fellow to the hospital and he is intthe hospital

and the doctor takesa Iook at h m and he is bruised 

in the abdomeh ahd he figures, well , maybe he better.... • 
• 

• . •

stay in there for a couple of days and take x-rays,

t
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which he does.
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He goes home andstays three or

four days and he is in considerable pain for a few

days and so forth ....... ..... , 

Now, we have,the problem is the man charged

here guilty of assaulg in the 3 d degree under your

proposed sect onsL125.00;andassaU!t 2nd degree 125 05

says that it is assau!t in the 2nd degree when there

: you, you gentlemen may know.what this means but take
-" .2.

me, 1 am a police:officer and-I have been on the

job for, sixmonths- 
.,

:
:

• Nit:. BARTLETT ::!s- hat any more :difficultto define than

' : diiy ha m?..... ..... grievous bo r

MR. COHEN " Yes; Well,: gr& vous bodily harm as it hase

beenpresently defined.is that ther6 is a breaking,:

spilling of and:that sort o'f

.... thing make your griev6us bodily harm,,:and'makesyour .

rd to 2nd degree. I am arguing ,

:i 
that.:that:is a.good stand rd]) ; .... .......

l .

MR. ;DENZER. : :i: never :saw a :definition 0f?:grievous bodily;:i: :))}

ha_m nthe case .: C ly there ms n thing ii s ertain o n the

is an attempt to cause serious physical injury.

Now, i poke. a man-±n the kidneys and send himto he

hospi a!, and he is there for a few days. How, mind



t

/,

t

o

/

/ t - .

t

• 
Penal Law that defines it.

MR. COHEN : Oh yes. The case of there is a definitiot

in grievous bodily harm. There are severa! cases that

define - - 
i

• i 
i 

/ _.

MR. DENZER : in the individual Cases,this may apply

to the individual cases, but;i don!t know if they

have an ove£ail definition.

MR. COHEN : I am not interested in overall definitions.

i am a police officer that has been on tthe job
• ..... .... • # 

.......

six months, and I want to know what to arrest

this man for. That.s what i want to know right now.

Is he guilty of third or second?

lvm. BARTLETT" I hatdO• you tei!) the cop now?

MR. COHEN: I am g0ing al0ng further 's say that

I decide that anybody who hits a fellow in that

particular area of the body and puts him in the hospita

and lays him up for a number of days thatis a

sermousmn3ury under this section. Soi, as the

officer, arrest the man for assault in the 2nd degree.

Now, you bring in the district attorney, .....

and the district att0rney says, well, i don't think
• .... . ]

that is a serious injury. There has been no breaking

of skin, no blood, he is on!y in;the hospital a

?



i

i!i;! 7
,%05-

Couple of days:, this and that and so forth, or he
;

c0uld take the other view, it is serious.

• Now Z appear as the attorney for the

defendant. He calls me up and i go down the jail and

he tells me Whatlhe did. NOW, he says, Mr. Cohen .

you tell me,' have I committed assault in the rd degree

or have i committed assauNt in th 2nd degree :
A 

I say well, I haven't the s!ightest idea, and i haven't

the slightest idea what the courts wil! do with this

word serious:, i don't know what protracted me. i

have no s andard to go by whatever Now the grand
L

jury might take one View or the other The trial

jury mightltake one view or the other.

The idea - - if we are going to change our

wording and have a better wording than grievous

bodily harm which we:have now, and as I understand it,

welgeneral!y sol ie the prob!em in 0 tario County- -

±f.the man spills blood, or he breakB the skin, that

isgrievousb0di!yharm.

MR. BARTLETT : Has he appellate Division ever agreed with

you, Mr. cohen? ....

MR. COHEN : Yes, i believe so.

that indicated to this effect.

5¸

The breaking of

i think there are cases
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MR. DENZER :

City.

JUDGE CO AY :

MR. COHEN :

7

Downin New York it is completely different.

You need a great deal more than that in New York

YOU get that getting on the subway.

Yes; but theidea is this. What are we

going to need here? i haven't the slightest idea

how we are going to determine what we need.

At least we got something, it may not be good, it

may not be the best, but if we are going to change

the law, let's change it to something somebody is

going to understand.

Now, w have enough difficulty, as you

gentlemen know, with our appellate courts now where

they have to decide definitions 
:and 

what words mean,

and you get three judges deciding it means this,

and two judges deciding it means that, and all the

way up to the United States Supreme:Court.

t

. BARTLETT : We will agree with you, Mr. Cohen, but you

are not going to be ab!etloimprove on that situation.

MR. COHEN :I am not trying to improve Butif We are 
"7

going to make legislation, <!et's try to be more

<
Let's not try to-be more general.specific.

t

<-

--- '1

b
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i appreciate that it sounds very nice to

change these and make beautif l codifications, and i

am all in favor of i1, and i am sure everybody else

is, but when you have to practice this every day

and when ou have fellow asking you what crime he

has committed andgiving, you some idea and you haven't

the s!ightest idea what to do or tel! him, then

there is going to' besomeproblems and t feel that

there is here•
i

Now, going on further, I can apply similar

and giveyou actual cases that,! have had on almost

every section in here, where we takelthe justification

section, moving on. i Wi!! skiP the mental disease

and defects,-because that-is a separte thing in w

itself

Justification is not crimina! when"Such

conduct is necessary to avoida public or private

injury or evil greater than that sought to be prevented

by the law defining the offense charged "

Now, i have got, when i am having.a fight.or

doing something, or committing something which may be.

illegal or lega!, I have got to stop and think . .... < 

whether the evi! I am committing is greaterthan the 
....

. " .:-]-
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one I am trying to prevent, and i have:got to sit

t

i

down and think about this

Now, supposing i have got a fellow that comes 1

Up and he is going to commit larceny, and i Walk in and '
]" 

. • 55

hit him over the head? Am i committing an evil

greater by hitting him over the head than he is

committing by committing the larceny?

MR. BARTLETT : if the present law is so C!ear to yQu in

contrast to this, can you tell me --

: MR. COHEN : I am not saying the present law is clear
[-

whatsoever, i am not maintaining that. The present

law is not clear, but if the present law is c!oudy,

I would say this, this !aw is completely b!ack.i

There isn't any way ofseeing through it or determining

these things. There is no: standard whatsoever.

And then, according to he ordinary standards

of intelligence or morality, whatever that may be,

my standards of intelligence and mora!ity may be

considerably lower than you gentlemen. Who is

going to pass on what my standards of intel!igent

morality are? Everybody can have adifferent idea,

and i could have five juries and one can say this is

my standard of mora!i y, and the Other one. can SaY
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that is not, i should have a higher standard, and!

am not saying we don't have these vaguenesses and

difficulties in interpretation, and so on in our

present la ¢. We certainly d01 We have got a lot

of them, but i can't see a codification for the purpose
] " • .

of making it worse ather than for the p'urpose

of making it better. 

iCfR. BARATTA : Don!it you think we ought to !eave something

for the jurors to decide?

MR. COHEN . Yes. There will be plenty or the jurors
] •

to decide if you have any kind of a definition, no

matter how perfect it is, you are still going to

leave plenty for the jury to decide, but now the

one word that is used in al! the way through these

word that seems to appeal

the greatest to,he drafters is the word substantially.

Now, a!most there again almost every section

contains the word Substantia!ly in it, as I run

through this thing. Nog.r I have no idea what a
.... 

• •

substantial injury is, what a Substantial distance

is - - .... ....

MR. BARTLETT : Mr. Cohen, Sure you do You know what

]substantial is.

• • i IL¸ !/
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MR. COHEN : No.•

'm. REIBEN : You know what a substantial fee is, don't

• you?

MR. COHEN : NO, I donit Because .Jhat my client

considers su.bstantia!; i certainly don't, and

there c0uld be a lot of differences of 0pinion.

- -Now, i would like to just take one or two

more specific situations to give you the idea of

my feeling about it. i could go through every

section and disCuss it but i am sure you gentlemen
Y

would not want to take the t ne at this time

For instance, .in 65.05, justification of

physical force, ,May not use a degree of physical

force which is calculated to C&use or which Creates

a substantial risk of causing death", again, "serious

physical injury or extreme pain." 

Now, when you get over to 65 !0. stified

t

physical force it says that you can use physical

force upon another to the extent fiat he reasonabTy

believes necessary to defend himself against

such imminent use of unlawful physical force, :and ',

so forth, and kidnapping, robbery, forcible rape and

sodomy, and wel! that:you have to :
..... . |
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that you are not required to'retreat in a dwelling
.< •

and where you are not theinitia! aggressor;., Now,
b¸

this brings up several Possible situations.

Now, let's say I am in my place of business.

I am not in a dwelling, and i have got a fellow

breaking the window, as you had here in Rochester

apparently a little while ago, just this week, that

apparently ki!!ed this man. He has got a mask on

his face and he has got a gun in his hand. He
_ ; : }

breaks the window and he is climbing into my shop.

Now i can't be the initial aggressor, i have got%to

./

over the head and possibly killing• hi£ :. You

gentlemen say my interpretation is wrong?

JIYDGE CONWAY : No•,, i think, in fact, the Chairman thinks

wait unti! he takes the first shot:at me, apparently,

and he hasn't poin dthe gun at me. He is just

coming through the window. Now, I don t want

to be the initial aggressor because that will not

be justification on my part!er hitting this guy

t•¸¸
] 

•• , 
- • •

you are right.

MR] REiBEN : It is incorrect onlthe common law; i is
] •

incorrect on the statute; it is incorrect under this

statute, i think ±t is very clear that you d0n't

}

w k
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have to concernnyourself with this fellow coming

through your window with a mask and a gun. You do
f

not have to consu!t: Counsel first.

: MR. COHEN : The st::atute:says if he is in his dwelling

and aS not he Initia! aggressor-- •

MR. BARTLETT : Just:a moment] just want to make this
" 

,

observation. I think e made it in C0nnection with one of

the ear!ier witnesses. Perhaps it was Mr] Kennedy.

• " 
I don't remember "... • .; :

- % :,

" t

c

..... :0

We are €oncerned'with the language we have

used in our 65 series on justification, and the staff

is giving some attention to a tighter drafting of those
• t - ' L

sections I don't mean to dismiss your Criticisms

. MRi BARTLETT :

MR, COHEN :
• 

prop ty
" 

' : e r .

with that, but !.wanted you to know that we share

some of your concern about the app!ieation ofttimes. ,

n ,, ans ase. . • ,

MR. COHEN • Now, also, i might mention that in 65.15- .'

ere"that mentions that he may use deadly force wh

he believes it to prevent such person from committing
i - Y " " ,

• .. ÷ . , .

" the 0nly crime mentionedarson, and arson ms

In defense of property; yeS

L

• 
, 

<

Yes. I am speaking in defense of real
i i "

Now, what if he is breaking into /a : dWe!ling

" 
t

+
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o commit burglary or !arceny?

MR, BARTT. .TT : Then-we are not in defense of real property.

MR. COHEN : But he is stil! breaking. 65 mentions

::. 
.... 

breaking in to commit kidnapping, robbery forcible

rape and dodomy. Nothing is said:about committing

larceny within the dwelling. There are specific

en nerated crimes in 65.10, 2, and yet the only one

mentioned in 65.15 is arson. " 

MR. BARTLETT : We are talking about defense in rea!

property.

MR. DENZER : Of course there are other offenses that apply

.,, • .

J

to the person; self-defense, whether or not equally

applicable to the real property situation..- We don't

repeat them here, but if you are-assaulted by a

burglar, for example, obviously you have this

justification, tthe justification to use deadly physical

force.

Now, the.re is a robbery being committed on
" " 

7 -" J • •

U

you. You don't look to this section 65.i5. For

that you look to the previous one, 65 i0. 65.!5,

in other words does not mean that the Only time

justification "arlses in defense of real property

is When arson is involved If there is an assa It

• .....

- £¸¸ I.
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and so forth,then/ you iook to the!0ther section

MR. COHEN : Yes, but what concerns me, gentlemen, is

going back to the overall problem I fhave to be very

careful whether i kililthis man for when he comes

On tO my property. I got to know thatlhe is going

to comrait arson or obbery or rape or something of

#

L

I

• i -

the kind.

You have got to be kind of careful now,

Mr. Cohen. :

MR. COHEN : No, I don't. If a man is coming into my house

at night and breaks my wifidow i can shootlhim under •

the present law and Iam perfectiy jus mf ed in doing

so, and I should be justified in doing so. I shouldn't

have o play games Withhim and le£ him take the first

shot at me and find:out!what.he<is doing in my home at
2 ..

two o'c!ock in the morning with a mask breaking

my home. It seems rather s ortingto give this

fellow the opportunity .of not to get killed on

my property, but it seems-•hard!y the thing to do is ii :

give-the fellow the first Shot or lethim commit the

.... rape or try to, or commit the robbery before i do:: ,..

anything about Lit to make

! : Now, i disagree also with Mr. Kennedy, as

MR, BARTLETT :

L¸

t

w

' -

• o o i
'

t
i

<
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far as the entrapment section is concerned. Where

do you actively encourage and so forth .and where do

you not.

A-it icai Situation, i a fellow going in and
i

making a bet with a g b!er inorder to get him to find
j

out whether he-is in the business or not; is that
. i •

actively enc0uraging the fe!iow to conmnit the crime

..°f 
[ambling? ;)::-- .: 

"

MR. BARTLETT There is no case)law in New York, . because
] ....

]
we have never had the doctrine, but there is a lot

of case law outside of New York Mr. Cohen, including

Federal case law< They. don!t h&ve much difficulty

in considering the customer situati0n which is what

we want to include" here with :the entrapment provision;

MR. COHEN : I don't know Whether there has been any
' • ....

problem wi h entrapment,lparticularly in this state

without seem [o me.it ou!d

give us defense lawyers an opportunity to ramse some

questions about entrapment in various situations such"

as extortion and gambling;and thihgs of that kind.

Now, again, in 75.!0 the word substantial,

"Substantially the same Conduct", and down in 2B .. -.

"Substantially factual common factual denominator" ]

/;#
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. Now, in crimin l solicitation Iam wondering

there if I am talking:to some fellows at a bar and

I have had a few drinks, land I say, wel!, leZ's go

over and r0b the bank tomorrow morning, and %here is

no overt act, of course,land they have been drinking

a iittle bit, i am wondering if i am not guilty

f

and so forth.

under that !00.00 because I am discussing the

commission of a crmme, encouraging it, suggesting it,

MR. PFEiFFER : Wait a minute, - - • . -
• l

MR. BARTLETT : You assume you are sober Let's assume for
<

the moment. Do you think we ought to deal with

that. in criminal law?

MR COHEN : No, i do not, unless there is some overt act,
....... , ,' > - 

,

and then, of course, n tural!y.

MR. BARTLETT : This is an important point, because this is

: Did the crime take place? -.MR. BARATTA
. - ...

MR. CDHEN : No, the crime didn't take place. In fact,

we really didn't do anythin

MR. BARTLETT: Did your intoxicated state negative the

- culpability required for this crime?

]"

Let's assume we are sober.

. 7=".,

an extension of the present crimina! law.

• • J

L 

- < .
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MR. COHEN : Now, I just would like to take one more.

As ! say, we could go.through them all

Let me take Section i!0.00, which is

attempt Now, the present:statUte says that the person

is guilty of attempt or with intent to commit when

he constitutes a substantial step, ,again, toward the

commission of a crime

Now, our present law is that he would have

committed the.crime, except for some iriterference -

• or some Cause which prevents him from carryingon

the crime=that he would have if he normally would

ave.gone along .without this interference taking

• 
MR. DENZER " The I; 

" 
law is tending to affect

or isn't i ? .....

- As a result of.some intervening cause which

.... prevents him from committing the crime which it did

nOt"0ccur, he would have proceeded committed it.

MR. DENZER ::" It is statutory, and it:doesn't say al! that

• n he statute. 
"

.MR. cOHEN : No, but there arecase laW. I just want to

give you an example of a case I had last year] 

Yougot a fellow drives into a place thatse!is
9v
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and used cars. He is going to steal a tire off one
w

Of the cars that is parked in the lot. So he drives

his car up and he parks it and he gets out and,he' is

walking over:toward the car he is going to take the tire

off is ihiding in a car "
2 ' • r 

• 
" between he, andeS;he Carhe is going for. The owner

! .i •

stops him and prevents him from committing the

crime of stealing the tire. 

Now under our present section he would have

• committed the crime had not the owner interfered.
]"

This is our rule. it is-very easy tosee he was on his

way to do it. He viould have committed it. The

• , 
" 

owner prevented it. He %herefore has Committed an

a++em-÷ . •

Now under our present section I would

like to know when has he taken a substanti l step.
] •

' When he got out of the car? When b_e gets over to the

car he is going to take the tire off? When he starts

to take the whee! off? 1,mere do we get substantia2

i have no idea how we are going to apply that- when

we have got a fairly good rule now that everybody

knows what it means, or at least has some idea. •
" .... 

Amin e ampe1 R, BARATTA : When can he stop th ex i ? ..... ,,

, - : j • .

• o : - ?
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idea what it means, and then"tryto take this same
o

case in my own mind, as We just did here, and apply

these words, serious, substantial and all •these words,

we have no present definitions of as they apply to
2

specific instances;in:oak State: Zt disturbs me

very deepl y• as to where We are g ing o be and •
i

• :whether"w are impr6ving our situation' or ;fl ether-we

0

H{. COHEN
] ,

and where the other.car {gas.

MR. BARATTA : H never touched the other car?

MR. COHEN : Never touched the other car, and the cases say

R. BARTLETT : Do the?

MR. COHEN : Yes. He does not have to touch a car in an

attempt to take the tire off.

MR. BARATTA : Maser:have g0tten a good confession.

MR. COHEN : We!i, he confessed right then and there, and

he he!d him for the police, and the police came

:andsrrested 
the man. 

•

] •

You See, this is what disturbs me about

this is when I take each one of these sections and

take a case tha' i have had where we have used the 

present law and i Have checked the eases and had some

: Halfway between Where he parked his car



l

o

are making it considerab!y worse than itlis right now.

MR. BARATTA : But you will-admit, Mr; Cohen, Chat hese

words will still require a refinemeng Of definition

in case law no matter how you draft the statutes.

. COHEN : May I discuss that very point which I

was going to, and i am glad you reminded me. "

- 2o-

/

t

J

Appellate courts. We have got to . We have no

idea what they are goingt0 say with each individual
2"

situatio what substantiai is.

: : .Now, the::fe!Z0w wi!l say to me , now, Mr.

cohen, thalg eosts m sney. I have, not got-any money to

take an appeal :tO find out what substantiai is.

I have been paying you $5 O0 for th s Office cai!.

Iwant you to teli me 'ight now; i dori,t want to.

. .:.. -.....i.i . . .... . • : 
-

i

Now, this becomes now, you say wel!, when

you get a case, let's say we get a case where this

fel!ow is going to take heltire off and he comes

to me :i a his attorney andli say to him i

we!!, we have got:nothing i:to say Substantially.

i don't think.you moved substantially by g0ing halfway

to t e ear. Let's:go to:theUnited States

SupremelC0urt wish it[and!]:let them tell us what

substantia! is. itlimeans [wehd)e got to go to the

t
• 

• 

ii••

"¸•
•

i i
w
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ask JustiCe Warren and spend $5,000.00 to find out
2

what substantial is;

You take this instance, i was able to tell

him under our present !a J whether he had Committed

an attempt or whether, he had not committed an attempt.

: i don't know.

I R. COHEN : X Cannot tell him under the present law

whether he has taken a Subgtantial< step.
. ]

MI . BARTLETT .: ! am glad you wer9 to be able to be so: :

certain in advising him Under the present law. i

must confess, i dou.ldn,t be that certain.

N . COHEN : There ares0me frightening Cases under

it. I would be glad t0 give you the citations

MR.PFE!FPER : Do you meam t0 say that just because aman 
4

gets out of the cari nd walks towards another Car and
T

somebody else thinks he is.going to steai?

F R. COHEN : No. • ....

WaR. PFEIF_mER : That is %he factual situation you have
• <

MR. COHEN : I left One/out. The intent to take the tire '

.... 2:which the man admitted he was doing, and he has got -

a wrench in his 
•hand 

-. - 
" .... 

•

MR.PFEIFFER : I, la .a minute You have got
.... •

..... . : . t / 

"•: 

) : .... :

t
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and definitions go out the window completely. That

doesn't prove your point at a!! Judge Cohen;

MR. DENZER " There wouldn,t be any difficulty at all.

MR.CDHEN : Let's assume it didn't happen. Where is the

substantiaT] Let's assume he has got the intent. 
"

you got the:confess±on same thing. When is he

taking the substantial step? 

JR. DENZER : There wouldn't be any difficulty under this

k±ormu!ation in my opinion. Tha would be an

attempt under any f0rmulation.

MR. COHEN : How w0u!d it be? : :

UDGE CO AY: He has trespassed on the ictim's property.

MR. COHEN - There is no !aw against that under our

present law. You say he tooka substantial s bep - ,

. ;i 2 •

, ,,,: ;-. Z say he didn't take a substantial Step

OVer t the car;•until he got o

JUDGE CON4AY : Obviously :a jury has to decide it. Is:

that so dmzfmcult?

MR. COHEN : / Yes, it is more difficult than what we

have got no r.. What we have. got now is dl_flcult

enough, that something interferes to prevent him.

This you could make some determination of when it. 

becomes Substantial. 
•

.

J
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MR. DENZER : You. mean it is only when somebody interferes

withyou that you have an attempt under the present

law? That is the definition, sir of when he has to

e atte ptinterfer or m ,.-

.... 

S hing. 

"

MR. COHEN : No, not 0met Somebody has to

rfere, " : 
"

MR. D ER " Supp0se he decides to abandon it He gets

t0 a certain Point and he is ready to rob a store and

he decided not to do it.

MR. COHEN " HOw far has he gone if he goes to a store and

he is going to rob it, and then leaves. He hasn,t

J• 
- - - comm e any crmme.

MR. DENZER : He;•is right up to the door and ready to go

• 
tn. ....

/

MR, COHEN : 
•He 

hasn't committed any crime if he leaves

• •

MR. BARTLETT !sn't the:case ,.Jidge cohen, that he must have
•

taken substantial steps towards the c0mpleti0n of

€ ....the rime ..... -

£R. COHEN : Nd, it is not, and there is some Cases

where they took no steps to the completion of the

cr _e. They just go out of the car and was

going to rob the payro!l-i andthe police were right 
"

: 
.... 

:• 
: : :- < <<:[:]< : : 

:

: 
..... i : \ < . 

"

j - 
: 

"
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there and t.ey nabbed him. 

MR, BARTLETT : Do you :have any other points? 
.....

MR, CDHEN : Well, if you gent!emen want me to keep!i

• going, i could go through every section-substantia!!y _ ._

and l use the! 0rd subs antial!y no% facitious!y - - .

Weare talking about the same thing.

MR. PFEIFFER i think we und@rstand what you mean by

substantially. • ..... 
"

g{R. COHEN : :I have lo0ked inithed t£dnary Under the

• word substantiaily t0Jtry to-determine whaZit

.is, and'I

7

i might mention to get away from this

thing - - i mig timention a coupie of things that

might be of some-help% t0 the cbmmissi6n. 0he

isunder 5.OS sex offenses, ldo not notice any

subdivisionunder trickery, tricking a woman into

intercoursebypretending, or this or that, and then

having intercourse. !- I:.mean, she consents, but

the consent was obtained by trickery.

MR. BARTLETT : Where he woman's consent is obtained by

trickery? ......

MR. DENZER : That could mean a great many things
• 2 . . 5""

MR. CDHEN : Then, aga{n, i40 35, pr0tracted custody and
"= [ .

¢
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LR. DENZER :

i

.... Ji

I amwondering gentlemen, 140.35,-whether

or not some cdnsideration should be given to referring

that to the Family' Court ACt. Mr Chairman,

I 0.35, a reference of that section out of fie Pena!

Law to the Family Court Act.

Well, the purpose of this was to take that

• - kind of case out of the:Midnapping category.

NR. COtiEN : -Well, the FamilYCourt Act would take it out.

, We:have quite a problem with these custody fights

where they are stealing dhildrenlfrom each 6ther

and definitely, it shQuid bei u •30f the kidnapping,

• but:i wonder if it should be here, because this

.... Secti0n could be used.as a claw by the wife against
• ],

the husband; the husband against the wife.

MR. BARTLETT : What
•

you are really saying, you think this

0Ught to be dealt with by the Family Court] That
t

doesn't mean that perhaps we• stil! need a definition
t Z

• "of this. ,

MR. BARATTA. You have a jurisdicti0nal problem, then, in
' • t -

the Family Court. You have no right of extradition.

YAR. BARTLETT : Perhaps this ough to be added to the list

• 
of the]crimes.

• ]

! ii )
•,

/ kl-¸// ii•
- • j

t
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MR. COHEN : Of course, they have the Uniform Support

Act, and those things where that might be included

in that to take care of the. interstate. -I was

u 
• 

ring t at tj st no i€ommen i :

0n the kidnapplng situation •one thing

<.occurred to me, IA0.15; what about the situation/

.,'/ #

.:we read:inlhe .papers once in a while where a woman

steals a baby just because ghe wants a baby. She has

ofharming the baby, shehas n0 thought of

rans0m and takes the baby home.and keeps it. !
.... 

: 
;€ou!d 

not find Where I felt of :couzse that was

:covered 
under:i$o.15, Now, it may becovered.

She may:be!eharged with some other crime, but I am

_ !wondering ifthat should not be some degree of

kidnapping.
• , . %

MR. DENZER ;: Yes, we have been considering the kidnapping

area,I and ithe caSes iike hat specifically. This

Staff.has -and: wii!.probably make some suggestions.

• to ithe :Commission:on it. .....

MR. COHEN :" Yes; and I might aisomention in passing

under 1 !5 under B • "Removes him a substantial ' 
::

distance fr0m the vicinity" for a substantial period

I don't know why we couldn,t say removes from the -,.

• -, 7- .
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feet over,or something of that nature, from -

one car to another., It was really-a::robber and a

rape. Unlessyou have some standard there as to
2 ; - ,

F• 
removal a substantial distance, why, you are going to

include robberies and- 2:" / 

COHEN : Then let's say five hundred feet, or let's

say a thousand feet, or let's say a mile, or ::

let's have some standard b which you are going to make

it a crime. Let's not make:it different, for

instance, you could have T_ve" hundred ki, na ings -';'
t

all the same distance, and one would be convicted and
÷

ghe others not convicted, or any indefini-ge suhouflt;,
• 

.. .... i

MR.: BARTLETT. : Okay. : :

COHEN : I was wondering 175.00, and #the other

• sections why the word signature was not in the ....

¢.v•¸ ,

• • i

. home where he is or the building or.something of

that kindi and try to make some moredefinite

standard.

FaR. BARTLETT:

MR. COHEN :

MR. DENZER :

What is the law now, Mr. Cohen?

Can!t tell what the e aot is.

Well, the reason the word substantial is put

wL

in there is to avoid cases like the Chessman case,

for examp!e where the victim was moved about seven

. t :

J

. : 
° •



iondefinit ns. It is, ,in the present definit under

the old Penal Law Section 3.

MR. BARTLETT : in the forgery section? --

' MR. COHEN -Yes; did not find a definition for the

. Word signature. There may be one in it but I didn't

hot'ice it going through.

. BARTLETT : gel i3:we didn't surely want to limit forgery

. " ' _'hr', the c e__ 
" ....

• ..... of a :±a!se signature, but i is included

MR. COHEN : i have a thought about 100.15 where it is

a defense that the employer orders the clerk or bo0k-

keeper to commit a crime.

" 
• 

I am wondering if an emp!oyer ordering an

• 
employee to commit a cri_me is adefense by,the employee

- that he has committed the crime. I did not give it "

" 
too much consideration] That just occurred to me

in reading the section as to whether or not that sh0uld
j

• 
' 

be the situation under those Circumstances, 
"

R That is taken fr m th present !aw, of course

MR. COHEN : There iS& justification mnder the present

• < i 1 t 
"

MR. DENZER. • Yes. ? :
I [

N 
....

MR. COHE " I am n t-:aware 0fthat

.•
i

.¸" 
- 

, - ••
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.... I am w0nderingunder"i85, commercia! •

bribing; whether or not there should be some provision

for corroboration, or whether there should be a

• • t

conviction merely on the statement of the person

accusing someone of the 
'€o

ercial bribe just on:his "

saylso alone, where there':might be Some shenanigans

going on and there might be some financial dealings

going• On between them.

MR. DENZER : You don't need i . That iS a code of

criminal procedure accomplice corroboration applying

to a!l the bribery eet20ns.

MR. COHEN : The question is, is he an accompl.&ce?

M!:t. DENZER : That is ease law that::ifl all those Correlative

situations the bribe receiver and the bribe giver •
- ; J• .

are accomplices for test monia! purposes. You don't

need a special provision under each of them in-'.the

Pena! Law.

MR. COHEN : You are saymng under these sections you are .

making both gui!ty of commercial bribing?

MR. BARTLETT : The g±ve r and the receiver.

MR. DENZER : Yes 
: 

" " .........

" Each is guilty and in a tria! of the

other, each is an accomp&ice. ,T

:IVJi
;:BARAT.TA : in other ords, the :ru! is sti!l appl±cab!e

• g r 
• : : • .... "
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You can get the evidence against both, of them.

MR. COHEN : i wasn't clear on whether you were creating
f

a situation of making them both guilty, sothey would

This is a rather 0bscUre crime] It is a str ange

crime an aray but it hasa case law backlog, and

so we didn't change 
....

MR.' COHEN :: iHOWWouidtt at:'apply to situation where
, • -,..

"i

• 
i don'tfee! th S law !

• 
well, at;:i fu . . Are we going to

• mean lawful by that, Or if ig is just prevented by

" law? ; 
• 

•

MR' DENZER : i This isilone place where we have

be accomplices ........

Now on !85.45,rent gouging, Under the
• , 

(

l wful rental and lawful dhargeS, now the thought occur

to me there is,. 0z course,.we have no rent control in

this area. What is a lawful, charge? Now, I can

charge mytenant anything i Wanc to. Suppose I
2

- 2 • 

charge him a hundred or two.hundred and fifty dollars

a,week for a iittZe shack and he comes in and says,

suggestion mhis is taken

statu e, mhe word lawfu! charges

because they do have meaning.

-• -. , you had no rentl €ont-rol?
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MR.: DENZER

"i

r •

Well,. it has been h id

superintendent and lessor employees can be guilty

that the :

of this crime. You don't need the landlord under

a rent ceiling to have the offense. If a

superintendent shows a prospective enan% an -
t - .

apartment and.he Says for fiftydollars I wil! see

L
that you get it, that is construed as rent gouging.

MR. COHEN : i might suggest a consideration of

combining sections 90.10 and 190.15 in•one section.

.2

. The wording is almost identica! except for one or two

words, and:they are both class A misdemeanors.

)

I R. BARTI TT : The chatt l mortgage andconditional sales

situation?

MR. COHEN Yes; Combining the two and saying chatt 1

mortgage and rules shall app!y.i

sectionl

MR. DENZER :

MR, COHEN :

Now, !95.15, issuing a bad check, I am

wondering about the knowledge of a person that there

ms an insufficiency of funds as it applys to that

it says he ms
2

capacity and so forth.

MR. DENZER : Which Section?

I don't quite understand that.

acting in his representative

-2 :

f ]
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-- - t • BARTLETT : The defense - -

YA. COHEN : Affirmative defense. What if it is done by
w

the person, nevertheless knowing that there is

,-, an insufficiency of funds in the bank at thet:kme

he does it, even though in his representative

• ,]

w

, x

7. -- , . ,

io

,i

capacity. You see, with full knowledge that the check

is notgoing to be honored, he is nevertheless drawing

. i
it "

Falsifying, there again we have got that

substantial segment of the pub!it, and i am also wonder-

ing there about puffing; where are we going to

reach- - draw the line•as ! ar as interpreting

the criminal st atute between wha 'is puffing and 

sa!es ta!k ,o and what might be €onsidered misleading" 

i think we: have a :very difficu!t line ,there between

where one would stop andthe Other=:would begin.

MR. BARTLETT : YOu think we ought to leave this out a!togethez

MR, COHEN : I don t know it has been any problem. It

Canandaigua.

• ]..

, o-.

BARTLETT : YOu must appreciate :the Circumstances in
, j,

L .

certainly hasn't been any problem in this area.

I don't know what the problems are as far as - -i .

have never heard of a case of it in our are .

" 2

L "
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• 
situation is in the metropoiitan area ......

> ::i:i' , We!l, it ou!d seem to me teft in th ± 

perhaps a little more def•inition might draw the 
" 

:,
,i

line between just puffing and sales talk. You might

put in substantially misleading, and that wou!d

clear it up • < " 
" 

" •

HR. BARTLETT,;: You want S to,uselsubstantiai?

: YaP. COHEN: Yes. 195;25, X am wondering how that would.

effect irapersonations on the stage. It says •

"
another] -- -

• 
,;,. erson _no ,

MR, BARTLETT : It is with intent:to gain benefit for himsel :

: and to injurelothers. * : , ; .

MR. COHEN : He is getting a salary to perform On the ::

stage. !t is certainly a benefit to himseif.

IfKoutread theplain:wordingof it, it ouZd

be a crime. 
'i 

doubt that probably anybody would, .but.

some one might use it. •

I am wondering about refusing to aid•a
% 

. • •

:. ) .police officer under 200.10, Where it is a crime, o u'

-refuse to aid a police officer. 
" 

•

• 
: 

..... 
, Now, supposing - - we!!, i may be confused. !

: 
': i

k2 . .... .
•

there - you see, you.are changing the.words:on the)il :

: ) .... 
'2; 

" 
"

t

L

. k

% %. .

% ?/- "

L. :7

I understand that.
%•

! don't know what the

z .
[ -
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i wonder if you refuse o aid
]

a police officer in a traffic infraction,

whether that could become a Class B misdemeanor, or

a crime but I think you use the Word offense, which

in this case WOU!d be above Violation.

MR. DENZER, : No, offense ,includes every crime every

: violation. 
"

s

MR. COHEN : I am. wondering if

a po!ice 0 f sked youicera to move this

Vehicle and.you refused to do its- that then the personl

is guilty of a misdemeanor.

Iv[RPREISER • Offense doesn't include a traffic infraction.

i1 includes everything else :

MR. :BARTLETT :: Wel!, traffic infractions aren't under this

"" 
act..i

.... ]
" 

; . 
•

@ •

{R. PRE!SER :< Traffic infraction is specif{ca!ly:included.

MR. COHENI : But the questioh is how far whethe you ,-":

.-,: , have to aid the officer or not aid him in

order to be gui ty0f a:crime, it seems to me you •

o c it ff. 
" 

.... 
• 

ought t t

MR. BARATTA : It ought to be commensurate-.:i Jib the crime

MR, € 
• 

ri yin id h{m with.OHEN• : To the c me you are tr g "go a

o• 1
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• i am wondering, obstructing fires, the next

section, whether 1 would be a crime under that
, "]

• - . ([. .

section if a fireman asked you to move and you just
-j

refused uv move. ....

MR. BARTLETT :Perhaps it might.

Y ' COHEN .: I was wondering if that would be too great .-

a degree of vio!ation for just doing that. •

Iv'fit..BARTLETT : Might be the •very thing requ re .i d

m
°. OOHEN ..... 

.....

: Yes, might be very serious if the fellow

doesn'tmove, ilappreciate that. 
"

MR. BARTLETT : Mr. Cohen, 
"r 

am going to have to ask if •
i ;* 22 

a go0 of mddeal tie, _you - - we have taken 
" 

and "r

don't mean to suggest by asking you to-co,nciude that

we are not. interested in what yOU h ve to SaY, .

because I Want "Go t:ha k Y0U with the greatest care

I R COHEN . May: I: just say one or two words, just

one sentence, and I am a little concernedabout the

der ofthe sections putting them into public

adhninistration. _.

find•that attorneys .-and police o?ficers
...... ........ . .... 

gnow generally, are eryfaVorable to having everythin 
':

j 
---

alphabetical?y, where if we want burg!ar ,iwe-just
• j

• look underB ahd we. could find it Very easi!y .-:

i'L

• 
• •

L
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< .....

JUDGE CONWAY : They have been Spoi!ed.

MR. BARTLETT : Does it m&ke good sense non,r, Mr. Cohen,

speaking of SOdbmy vhen you ha -e an infant case

involved tha% don!t find it ilunder sodomy at all?

You don't find it under carnai abuse, iyOu find it

under children?: .... • :
•

NUR. COHEN : As i say, I am not in favor Of that: either.•

I think that everyth ing if you anted the best,

in my opinion for the &tt ney and the olice officer

ave ever %hing: alphabet c¢ou!d. be to h y gil- i al

so that we Could run %hrOugh:and know.

MR. BARTLETT : But again; we:have hedifficalty of knowing

what titie Vie wiii &saign to it. Wou d that -

robabl be taken Care of if we are w i!2n to rovideP Y . - g P ....

i 

.....

a good index? :i":! i : :

MR. COHEN : Yes, but i is easier! tO do it.

You don't have to:idok in the index:an ayl

1
business of usingthe•words Vio!ation and offense and ,

..... - 
. 

I

In fact, i remember some of the boys trying to find

sodomy and have nolldea. They are looking all over

and can't:find sodomy. Of €ourse, they don,t know

crimes against natureJ i.
-

7

/
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so on differentlythan they are now. I Can't possibly

conceive how that is going to help us in the adminis-

tration of law. We now have a crime or offense, and I

have known of no area where there has been any

difficulty in the use of th0sewords why we now have

to suddenly change so that police officers who have

been in years now have to learn new terminology.

}-

. < ,

find it. It requires quite a bit of rdsearch.

€0HEN :: ?It Would seem to me that the answer is not

to change the wording but just to define better what
-- \

a misdemeanor is and what an offense is. Thanklyou.
" , 

" L

MRs: BARTLETT : ! ant to thank you for the ea care with

.... which you have gonethroughlthis3- and if you want to

submissionon anyportion of your,exara-

L

k
<

I can't see where it gains anything.

MR. DENZER

is a misdemeanor under the present law?

MR. COEEN : Yes,

MR. DENZER

• Do you kn0w what an offense is and when it

YoU are very astute then. Most people can't

• G

" 
MR. SULLIVAN :: He has left. He had ,tO leave.

MR.:BARTLETT : We are very, sorry we couldn,t get to him : .... '
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Are there any others wh0 wish to be heard?

JUDGE DAViDSON: I wou!d !ike to say a few ords.

JUDGE C0 ' AY : i would like to introduce to he members

2

of the Commission a distinguished member of the

0 di BenC f the City Court of Rochester, si ney Z.

a - son, . - •

MR. BARTLETT : Glad to have you, Judge Davidson.

JUDGE DAVIDSON: i recognize the fact that there was a

commission which investigated the changes of the

Civil Practice Act and also a Commission that

,' I'L

• • 
i•¸

2

f

called the Penal Law,-

. - -1

reorganized the courts. That Commission created a
"- 

]

City Court Civil Branch, and City Court:Criminai Branch

and I think'it was ninety-five judgles app0inted to the

Civil and ninety-five to the Criminai!igettinglmore

money than we do here<in 0ur Court :and one of those

judges was immediate!y sen$ up: wiZbin a:month or

so up in the Supreme Cour because the Judicia!: 
•

Conference has aright tg i]place]y0u<there if they wantS:

t0 and immediately attacked:the Vaiidity of the

Mexican Divorces i

I can't for the life 0fli:me iever see why a

commission of:verylinte!ligent men have tOitake a book

did the civil PractiCe 
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couple of items that come to my attention.

I had quite a concern when I came on the

bench in '6! appointed• there. I felt that I!0sg :

the challenges which I had in trial work which the
[

learned John J. Conway knows but ! found some

challenges in this Court' and One as the alcoholic.

And gentiemen we had in our COurt !as year some•

5500 hundred cases of ntoxication, and I know that's

only a scratch in the surface of cronic alcoholics
- ' ,#

- • i

in the Dn!kt .distates. They run ingo millions.

As a matter offact, i th±nk,ther is aboutsix or

seven thousand in New York State.. .And i for one on

. • # , .

i' •

Act and throw it out and substitute for that book or •
• ] •

those b0oks- i iot 0f' new, item , :changing the comp!e ion

of the whole thifigcaus ng us a iot of conCerm:

because we :have to go:back to schoo! : fter having]

tried a great number of casesin-my career, some ..

256 homicides:included i wonder why men have ,to do

that. i assume a goodly sum of money is provided

:and they have to show some results. _,

I have just given a Cursory examination to

this thing because i was down in court. ! ou!d

like to study it thoro ghly but there are a

.t¸

, , : : .- . ] J
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the a man in

for ten days or fzxteen day isthe penitentiary . . 
"

s 
• 17 ....

maximum is-

ghat the

short,termerS, fifteen days means ten-days. - 

Now, fe!!o s., if you sit in my court -" 
; . , • . ?] + • 2

and:whenll as:a kid:l !ived down: on :Front ,Street,
• .... .: -; -. 

j

whichlis .igkid rOw:- - i<have:a very strong i feeling for
3 - t . .

these feiiowS, and you see this snowoutsideltoday - -

and in<Rochester if you don't know it, we have three

.... a d four and five feet of that stuff - - and when

you see some-fel!ows, unfortunates who are called

drunks, derelicts, no home, come in on the first

day of December with about two feet of snow on

the outside' no place to stay, and society failing

them completely without an answer, and you give them

fifteen days in the Pen, and he is out in ten days

right in the snoN again, he is going to bum some

money coming Out of the penitentSary and he is back in

there the next day. It is: just' going around in.a

circle. They call it a revolving door.

There was a law on our books, an,excellent

law and I went into it. i took it Up with the Ford
$
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washedtheir hands of it. They didn't want to get

• into intoxication work. They had an excellent setup

• andi think itis in the Municipa! Law for the estab!ist-

• 
• ment £nebriety board with thefull details; and

.the court, if a fellow came in two or more times into

the police court or magistrate's court for intoxication

could be committ for not more than three years,

t
• .... not in the penitentiary, under the direction of the

inebriety board; Jrwas between the State Hospital
," ]

, , '. and the Penitentiary. It was not the stigma of a

" penitentiary 
'or 

a state hospita!i- And he remained

• i - " • • ] 1

, . there, andthey used every type of thera e tic

. treatment-they-dould, including trades, to get him

into some s-hape, and then the board he would go

before the board and they would find him Some job he -

: would !ike-in his trade and send him'out. If he

" 
Came back the second time, give him. another chance;

...., 
:. if. he came back the third time; back into the court

from which he came, and he would be committed- to the

U 
" " "" J )" ' :• 

* 
i 

"• 
n e for h...... 

pe it ntiary, not.more 0t an three.years.i.:. :•_ :•. 
"

• I find that the short term the thirty days

-which has been given for a long good many'years, is

2" ) : 

i 
: .....

.t- • / Foundation and the Carnegie Foundation,.and they
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• 
: heyfau!ty T are not tried Out, and the long term

' is important because, then, you can do Something

• 

- with them. " 
......

MR BARTLETT : Do you- think six months, Judge, would servew
:

" 
: any p ?.. , "' uroose " :- .... : ' " -

DAviDsoN: i prefer that you put in there notmore
4

s 
....

than three years 0f course, you can't in our state' •

law, because when it is beyond the year penitentiary

:: 
term he has to goto the State-prison. There 

....

• should be some::; rovision made so you Can:operate. "

- IViq. BARTLETT What is'being done in your penitentiary

for them " "
[

J.UDGE DAViDSON: Nothing substantially They are in there

only four months when they ge six, so%they call those

" four months - - sometimes they sand them out on the.

• .... - farm to do some work there. But it isn't Jong enough.

' You got to work with these'inert to thepoint where you• 

• 
....

. get them to understand where they have got something
," ]

in life. A shortterm doesn't work.

: .,, MR. BARTLETT : • Is anyone working with them underthe

. present system? Are they being worked with?

f

k¸¸

JUDGE DAViDSON: We have a couple of psychiatrists there;

They are begznnlng tO understand the problem. Theyi: •

]
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certainly, your ten or fifteen day order, vTe are
/

going to have fifteen thousand drunks in our court if

i • you put this into effect Make it longer, substantiall ,

•± 
o er 

- 
....

/

MR. BARATTA : We have been giving that very serious

2 - :

• J

• JUDGE DAVIDSON: i will_ write in something to. you. Maybe

: " i camgive you something. "

MR. BARTL-P, TT :How about a e-iVi! committment..for a longer

period? We agree that a penitentiary is not the

prop ti n .... 
.... 

er institu o . "

JUDGE DAViDSON: That was setup Under Civil law, but it was

criminal in nature, that is thatit came into our court

, It is like they have d0ne rith the,Civil Practice

Act . They have put. it into severa! other places, but

. criminal law, you. have one place, not in a dozen,

• 
• 

so the man looks it up. He can find it in ane P!ace.

Iv' . BARTLETT - !sn't -ghe man we are talking about a sick 
• 

• person 

!uther 

than a.criminal?L ,,:
....

JUDGE DAVIDSON. True, i am going to say that. I/am going ,,
• .... 

t0 say he is sick. •

) •

J* . -

I,

.are beginning to work,

But they are not in there !ong enough, and
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MR. BARTLETT : Thenlought#inot we to thave an institution

and a program appropriate to his Condition? 
•

JUDGE DAViDSON: Z-am suggesting that the introduction, again

of those provision; that one whole article with rela-

" 
; ti0n to the inebrlety b0ard Shake it, and you will:-

j -

find it is a perfect thing, but it was thrown out

MR. BARTLETT :

JUDGE DAVIDSON:

by the legislature a few years ago.

From disuse, never employed.

it was thrown 0ut from disuse because

there were cities who wou!dn [t envoke it. They

wouldn't pay the money; :yet, they. might give

five mi!lion d0!!ars 6ver to<disabled cats in some

] •

foreign land. I will write you about it. I will do

that, and give you my complete thought: on it because

i am interested, it is a challenge, it: is a failure

on the part of SOciety.

There is one other thing I do speak maybe

three times a week for groups of people, and I have
o

talked about morality in this country, and I have

said that the country is rotten, and i imagine that "

as learned men you know it is, and I know thati - 
'
::

immorality and immoral conduct haseven beentold , 

that it has reached the White House But neVerthe!essi
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when you are going to foll0w England with their

Beatles, and w en you are going to say morality

doesn't mean anything in America, and you are going

:t6 e!J_minate sodomy as a crime, and we got them sitting

,over here.in cars at night across our river on the

bridge, and the are nvading our parks and you are

going to permJ£t me to say to you fellows sitting

upon that bench, "! will meet you ton±ght at eight

regardless of what my wife says " .when you are going

to debase the moral standards of the country and .... .i. !

continue to do it, and you are attacking it by

throwing out ". uhms very mmportant matter. If morality

means nothing-we are :going the: way of all the great

nations and empires of the worid..

Gent!emeni-this must not be taken out. It

must be the law; We must plead with the people to

maintain moral standards. You take this out ....

adultery of course, I know I had many divorce cases- -

MR. BARTLETT : Were there any criminal prosecutions

following them? ....

JUDGE DAVIDSON: I had one adu!tery case that I defended, and

that woman was a tough• looking gal, and she stole
j - , .

all the money from this fe!low, and she was convicted.

;o

2
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That is about thirty years agoL

MR. BARTLETT : What was she convicted for, the adultery

or the money.

.... V

JUDGE DAVIDSON:

JUDGE CONWAY :

the grand larceny.

She was convicted of the adultery.

I take it there was difficulty in proving
w 

JUDGE DAVlDSON: There is difficulty tO prove adultery when

it is established in the divorce cases. Maybe those

who are against divorce might have, prosecuted a few

of those that were i " "n there or adultery. Maybe

the divorce laws would have been Changed. I know

that seven hundred thousand Or seven hundred fifty

thousand divorces were in there in the United States

last year which strikes at the basis of the family

and which is breakingdown the moral law, and you are

helping now to strike out the crimes.

MR. BARTLETT : Judge, may I ask a question?

JO-DGE DAVIDSON: I suggest that to you, that you do not

take it out.

MR. BARTLETT :

<

appropriately in the penal law?

<

- t

May i ask a question, p!ease? Now, do yOu 

believe that every part of a pena! law of th society

ought to be equally md vigorously enforced if it is
....

v

/</ . .
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JUDGE DAVIDSON: :Yes, sure. :.

MR. BARTLETT : Is there any enforcement of this community

of yourS whi ch is one of the finest in the State,

• and the Nation; for thatmatter, is there any
/

enforcement of this community of either the

adu!tery or the Sodomy sections we are talking about?

JUDGE DAVIDSON: The aduitery!iaw is not enforced and has

never been enforced, with the: exception of one case

• in twenty-five years, ii 
'

MR. BARTLETT : Then why shouid we make a fraud of the crimina3 

law by inc!uding t in our books as a cr£me?

JUDGE DAV!DSON: Sodomy,: i would say, i have never had a

sodomy ease. ::I hink I:would turn it down-forthwith
,. i/,- •-- - .... - ,-

in my practlice. But i:believe s0d0my caseShave been
i:i : 

! ......

brought in. : 
....

MR. BARTLETT : i assume the communmty of uhzs smze, as zth

the size of every community there are men living

with men and women!iving with women. Are there any
{

pro-e utionus c s - 

JUDGE DAVIDSON: No. -

MR. BARTLETT : We .are only (dealing - -'

JUDGE DAVIDSON : Will you let me give- ou the answer?

Because the merican people ave gotten down so tlow o

f

A
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in the{rmoral standards that they scoff at it, and

.... they laugh at it. They scoff at it andwtheyilaugh

at it. It is a joke .....

MR. BARTLETT : We don't want any jokes in our Criminal law,

}

i

,. should do; . : 
"

JUDGE CO,WAY. Judge Da ;dson, of Course, you are aware that

the Commission is nOtin any way indicating their

,, approval of these acts, but merely is basing their:

• act and suggesting the excise of it 0n the phi!osophy

it is not enforce, it is n0t:.a public crime it-is not

- ) •
• - °

Judge Davidson.

• JUDGE DAVIDSON: We don't want any law. I think it should

be prosecuted. ! think it should be brought in, but

they just go byi:.of course gambling joints reign too

and they just go by too. We have babysitters,- - they
t

• } j

call them baby Sitters, i think -. but those are

thingsiI think can be br0ught by education of people

and bringlthem back to their senses. :: i think the
/

morallaws of:the Country are the ones being effected.

And I think the reason why a !or of these things which

are violations are not because the American people

:': <: 
€O'::

.
have got so that they's ff at it They don't pay

any attention.. They don't do what uhey
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• being removed.

People who are. not aware of the fact that,:

for instance,-adultery was never a crime in Ne York

• unti! 1909 people who were not aware of the 

act that there has never been a prosecution for . "

s0d0my,._ the kind%ha t
" 

is being exc !uded and of course

• lo of the i:p b!ic are u]maware. Kth that which has

nothing to do With other consentual acts with aduit s

mn private. Of course anything openand notorious 

is not. • .... 
• : 2

DGE DAViDSONj You: have i{n here, T-think i Saw; it, just

' 
think of that yOu and Is re in Court on pornography.

' Here is something-that I can have these dirty, !ewd..

pictures in my ceiiar ahd I can •show them to my
" 

:

neighbors and my friends and-! caninvite them in the

t

i ¸

c

i :ian_offense to all thepeople, but

' 
] private Sin that' S being Committed. 

" 
......

./
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out but for the reason that-i fee! that al! together

t0o much is beirg heaped upon the Commission.and on

•/i]
the proposed !aw because of the fact that these-are

I agree with you that •it should not be taken

• your statute:that you.are setting up here now, and it 

cellar according to your - I think acc0rding to -

]
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according to that. ....

Judge, i think you feel as ! ee_l about

pornograPhY, and when you have stuff like Fanny

Hil!, which is perfectly al! right, one of the

is perfect!yia!Iright, so long as i don't sel! them.

Now, on the next night I can invite the people

on the Street, across the street up there. The next

night around theilback 0f me on theiether street,

worse books that was ever wr.itten and now they are

flooding newsstands in New York State, Fanny Hill,

the activitieS Of one of the worse prostitutes who

ever lived. Of course, one prostitute is probably as

good as the other, except she doesn't have as much

business.

Those are the things you are doing here. By

these things i mean, whether it is personal with me

or not, I feel there is some concealment of mora!ity,

and even though you say that they do not prosecute

for sodomy - -

M . BARTLETT : Or adultery.

UDGE DAViDSON: These fellows who are permitted to commit ....

sodomy because of adults in their ovm private

boudoirs these fellows are merely heaping more
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on their fires so that you think they are going to

ignore _the youngsters who. they can pervert, if you

say it is all ghtfor me toI flirt with you and

take you home. i am going to want some young stuff

too. That's what you are doing. You are opening

the doors more widerand wider to the point where

everyone in the country will be effected by it and

our country will be so degenerate and demoralized that

!

O

4

we iQse everything we got.

MR. BARTLETT : i don't share your dire predictions to the

effect of this exclusion, Judge but i do suggest

to you that there is a moral issue involved in a

criminal code or pena!!aw, if:you will, part of which
)

we respect law enforcememt.too:vigorously in force

and the rest of which we unanimously say winning at

it. I think this is a very serious moral problem too

that we are i t tying t o des! with

JUDGE DAViDSON i instead 0f:the doing: iwhat you are doing may-

be-it .ought to bea good idea to create,a commission

thatwi!lbegin itO directourattentiontothe morality-
...,.

Of the:people and the enf0rcement of law in the

various communities, i think that might be a wise

suggestion? 
•

i
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MR. BARATTA : Verygood suggestion in a:different sphere

from a pulpit and educations! programs, very good•

MR BARTLETT : Thank you very much, Judge. If you have

something o submit to us in writing,lwe will be happy

-]. •

to see it.

is there anyone els who wishes to be heard?

MR. RAY : i am John N. Ray and ! am Treasurer of the

Bowling Proprietors Association of American, and i

am past treasurer of the New York State Bow!ing

Pfopietors AsSo6iationl i 
"

i _a e slx pageso± co ents that i would

like to submit.: Now if youwould prefer to have me

read it, i can read it, and if not, i can just

submit it and you can consider it.
J

MR. BARTLETT : We are familiar with your problem in

general, Mr. Ray, and we are concerned about

straightening out some difficulties we know exist
J

: in connectioni: with the bowling lane operations, and

if you have your Statement with you, we prefer that you

• s bmi it, i th nk.

MR. RAY. I think all right l will do as you prefer.

MR' BARTLETT: is there anyone else who wishes tO be heard?
("

Well, i want to thank al! of you who came to

w i i
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people concerned which is everybody in New York.

• 
Thank you. • ....

(Whereupon the Hearing was Concluded at 1:35 P,M])

\

participate in these hearings, both by giving us the

benefit of ur views, and by !istening.

..... We can be sure'that the expressions we have

hadtodayiwill.
" 

J lbe care!u!_y.€onsidered by the

Commission in formulating our final recommendations

to the Legislature, and we hope that our final

productwil! be satisfactory to the majority of the

f
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