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Nahoney And-our b a ,Chief

c6 hsel, Richard Go Denzer and
x- . ,

• the Senate mnance uom mssmon- •

Chairm_an and Nr 0" ' ". 
. 

• , ,Br].en and ' ro

Strong seated with the audienc.e.

/ Would the Erie County Bar 

Committee representative like- to
5 • 

•' "
: " '£• . 2"

be hear no ;.J? . : •

Le:onard waientynoWicz; the're are
/ • •



,w ,,

:iL :I i¸"3
___. ,., ............

?& o

'. . -./= ]-Yi
¸ 

. .• /. 
- - /

. ......•
,2

like to address a ,. !e%,; comments

first before , e oon(;ludeJo-cnr rema

Fine. " : :- "

Both myself ;-ho, is Leonard• F o

- .t.

ley inlthis area, "
• - . f

Paul Birzon, also a praeti

attorney, appear on beh if of the

" ' '5 ".7" 
' "

Er-ie uounto Bar::Associat±on, and
• / ." L

I would iike to begin my, eommengs
• i

Wl u,. :,com _imenting une ommlsSlon

tne!r approach to the revisi

Of,.the Penal Law.. !$e think, -



1

2t [j

i!:: : ,

I :IL' : ?: :,

: 8

..... . f. 12¸

:14:

¸9¸i¸

. " Thereare a. good :many,new conce

• " .... - : that are..intrbduced in. ¢his Penal

..... Law, and noton!y are there ne

":. 
concepts introduCed, but there

.... • , : are some Old,• you mig] say,

: • :i::: ./ : :, • 
eliminated,':: 

..... 

There 

" 
"

_ e also upon

examlna of Such law the • •- :.: my 
" " '

17: .....
" ...... 

- - , - ....... ..C6 mission has
t . • [ [ -7: .... • ":. " ' " .'.

.... .... nize one-new Concept. which-we

.... .: thln.,,, per..',aps should be zn some

20 - • " • -: .... 
• ..... - 

: 
....... :" - 

.... " way:recognized in any uo to datei

reviszon, of the,- enal Law0. nu i 
'

for these reasons:!L ,oU!d like to

18

• . . -:_-: 
22•

./ | .

:has be. n ::orglanized with an idea.

. ?

_acm_muaumng

j rat on oz the:i " '

5:

a proper admini :

Penal Law° "" : '- . OW--

ever, as You: probably wmll always

.- 
.. 

•:": 
tb.ereis an area here. "

• 
:•-- 

....... :. ..... :-.-which we would: like to save jUdg-

.7 .... -.., .. - on:bec:ause of the €omplicate

- , • nature of the proposed revision°•

GORDON H. KUNKEL, OFFICIAL SUPREME



!0

Company, and i understand While

:it:was Origina ther ecommenda

tion Of this Commission to submit

• both the Penal-.[law and the .Code

to ther, and for reasons appar

entls- of administration .only. the

• Penal .Law was uomm ed to L e

Legislature at t} is time°



i i, ¸ : ,

. w 2¸ -

wiZh a sed Code ni( _ w.



:4/': " - "

THE u TO ,

3

4

.... 
..... 

,5 
THEP. AT

'T' ' i

MR,, ;TA] '-

...... ' Okay2: ,,, ::: ::

Is that:the psychiatrist. s: ,eo , -

Yes° But let ,me :illustrate a ....

• pomn !:observeao

.. •- 
.... 

6. / o WA NTYN. .iICZ :

7

::: (:-. 8

9

7.!:¸:¸ , • .: 
•

" .... " 
14

" .... "" 
16

t¸

.,..t( .....

• This goes not for,,the tes
'Of'

-/

L ,u' " * ....

: : ...... 
....... 

, ,- 
'mental 

disease or de ct .' but
• ) .

: : ais6 for identiflication ....nd in

areas, because =J " " '

10., i in moSti:inSta '.es What has
• . - , t t t - •

s t]ie a . " "_ -of uh!s

Co ss t:h..... mini ion- o fomulate s ?ena!
.... ,• .-. : : : . : • ...... J.......... - L

........ Law and it:.is.a c!osed statement

.... 
:, 

.... 
of what _s or.-is notto be con

.... 
crimi pon ig: - "- ...... .. - sid nal .res sibii

" :' .- anl I o this b_oad s are..

• ' 
:, se-¢e,, al exceptionso Yetl at,

.... • , " ::::1, /::: " : 5§J O the Penal Law: re( :

" 
. . ' provisions, e. tabiishing "' -u•., ^ -_., -:,

• a : e defense is-one wn_,.cn,•

.... ' :' •/: 
must(be raised bv .the::di

::. <. / (k 
-22 

L

' 
::• (: :by .either,: "A": "-bY the',: ;: enta ioi

.... A :



i 'ii:i
J ¸ 

vl .

,% ,

• 7..

..... :. ' I0

. 

4

' 
3"(

.

/. . , ,%..

26

the people's- evidenceitself rais

the issue involved,°° " in ,mos'G

instances abie crimina! attorneys

wil! be abie bY memns of efxect,_ ,

cross examination introduce

, ,J 2
reasonable doubt during , ne c ours

-t, • • ] ?

of trial a s to many , exceptSon s

now under our present system of 
•

ob aiuing evidence° nd. remember

thl 
"! -

s,wno e Penal Law w.:as basra..

upon truth n -criminal resoonsi

• ility as you must conc!ude Is,ou

...... a,'^] doubt; bus in••

our present-day, en±lgh ened con-

ce •; of obtaining evzeence o.• :

determine truth t is a2¢

' .- • , 
.... ) ' T,ra very 

....... 
die, f JouSt problems -:..-:go•

.-.-.. - • 18 
• 

an 
:look 

. 

"

• ..... . d ht, rougn this laY; and<

. . w ...... zzna a good• many exceotions

• 
criminal re sponsibil it?i ar



.i¸' ' - i

.

i . :,: i
¸¸

: :2' : . : < ?

ii , . o 
- 

ca-n :"eo q l (z -ue s--one" ' 
" 

"• unde_ , oroper, ,

• . ,safeguar so T_lls- to-do

....... . ...... DrOcedure andi -
: " 

'

un .er uand t ls •

•
law is not desired :to t 'a<e care

.... , oi" procedure,.but, whether or not

• . We to t} iS dei ends on-a

' 
...... 

':- ..... " large part on whether we can

. , £ ,

" this demonstration; and- that doe

• 
.. depend upon us .so i am• not sugge. -( ,t L • ..

.......

5 " i 7::i- :. • 9 •

• . " <:i : ' i :

ff we cannot question him or

in the alternatii e if there-isn'It

awt uestion ng aa-such, " . -oa. - ,: e_ he

::-18 : • ' 
..... " 

-., :-- ng• that .we Should .. n s arl

14 
•" ....

: ,. ..... 
.... 

devise a covering indices •,but

•. -:; :.-i
• 

- • :: 
" 

.... -.. :/-:, ±.:a a, only a!s ng: the .p,_ ooi .....

: can be carefully:Considered
f

" i. f

i ,0 : : 
'

! 18

19

i.

oe ore we decide if theseiare -i-

• - .:-. u- .,.; want live

.- o PFEiF, ER, ..... . :,, •..-,, ._.y:ha_ this caused you

/

4. . -.-ALmN NO ?iCZ .... For -th s reason r zn a

....... 
ti, '.,, a,,. you 

...... 

..... 

":. 

• ] 

" 
" : 

7:• 
- "" ' ualt. a laws 4t

-.•-

You present your: :case, there::is .

. - ' ef±ecolve cross .ex mlnatlon b -

GORDON H. KUNKEL, OFFICIAL SUPREME couRT REPORTER" " ] ..... 
.... "

• ...... L, •



1

. 2

.- > .

3
t

: 4ii

:

' S

) ' 6
i

7

: " 
•6

19

[/

16

9
/:

• lO

........ 
12

i"

. 13
1

i , . Presents the evi-

MR. 
" • .... 

' 
.... 

"
, xght Presents. %he evidence,• a

• [
.... [

...... h i at orney xs effec

• : 
:' 

t ve a nd. the p :o ecuu n- n cross
/ =[ " .

examines• as to h,. validity o. th

• < - ::: '-</:
• .... 

ev± enceo For examp!e that

• crxmanaz r .... .! __:__t, as a

• of ment&l de£ects, the seconct
• 

. 
<. 

- 
.

" 
........ section says this: Th÷ terms

.... 
" ...... • 

- -mental d or defeet do not/ -

2 /

.: . _ncluae -&n abno nalxt¥ manmz es e;'

MRo PFEIFFER:

< defense counsei --- . 
"

/ /(> < , : -
s a t. " ,L'aita minute: -!'ou say you

a awsuit? You mean, the -p .o e--
•

cuti0n?- i : . j . .

: o y peated criminal Or

....... - • w se anti=s cial •conduct". Our

" 
..... .... 

" :present 
rules proVide t i .in

• : o

/ 
proof 

of, 
...... 

'dee naant s • antl,
h

:: socx l conauct, ..... l th a

GO DON H. KUNKI:'L, OFFICIAL SUPREMK COURT R 'PORTER

<

/
J



j,.-

2

13

16

&u

L

23

-L

L

- T . "j 
/

would get to it The o.ez enaanu
/

T fal] take my n-• could say . _ mLo,, .ce

: on the people's case,o To.take

<
:. ..... • the 

" " 
where youDos u_on could get

:" to it f you w, n.: - to, nd the

• . .. ::' ; . . people may never be able to t

.... . oecaus oz thezact -' that

L

you will.never have mn o

/ • to orOve re criminal or

; social conduct For example

29

j,

l!y :

is expertus enough he can produce

a reasonable doubt in the people

affirmative case so as to create

that. reasonabledoubt through fac

paramount to m:, to the question

whether: this "is something repeate

° 
i you neverdone by an znc _v aual

i 21 .I

" 
< <. ;. an ooportunity? )It is an

......... - .... affirmative defense and the. de-

:an raise;it?

. ,. w ¥ wT 7...,..=,,, . . ,. . . . v es, b t.'• .... :r .our lan , a .e- . at 55, O0

: 
Gel:DON H;'KUNKEL. OFFICIAL SUPREME €oURT REPC3Ri£R " , .... ;. • < 

""



/4 • 1

• ° ?] 2

8

L . •

-' f -

[. :>

7

u

h

14

u "

i

PFEIFFER:
,u

9 THE HATR AN- 
"

The prosecut!on s rlgnto On ques

tion ofiseniority the !aw now is

" ydU must- give hoticeo

Notice
-, '

ans..other informatJono

" 
And it is-noued " that 5o00 takes

• t ,

• • j •

• .. says this : An - ' ----- '-a1 -x .a Ive

defense is one which must be rais

by the defendant in the " -.... pre sen u

tion of evidence o [' That is fine

but peopie s evidenc

itself raises the issue, involved

Tha doesn,t mean that he c n't

present it, mnless the oeople

CH IR4AN:
Li•: 

" 

/i • 
'[- 

I' :¸- "

........ : that into account° it is raised

by b" on a.hotice

30

i6 
';m - ; How about this language, "unless

.... 
.... : .; " '/ 

-peopie"s.evidence. 
itself

19

20

• .21

22: ..... (

L , "

. • ... - . [ -

• t [ l

. h n - theremay,,:be a Izttle

" " o f ........ a What we in- •- ..... C n US!O .On•, Z t •

..... 
t0: Say is if the 0eoole's

evidence apparently raise s the

s su e, say, •: sel e
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If that inference !s n e ent in
J

the peoole"s proof then the de-

£. ndant sna!_ be deemed to have

- raised it and he doe. in t have to

affir etive!y ais it in order t

get it before the jury° The
.... " z

oebole_ . s case may'or!ng" up an

as to whether a killin or as

was committed in self-defense,

20 H

14.

• 12

• / < ///';:

21

0
•

i ¸I i
. 

" 
: i • 22

- 
, ::;23

/-

otherwise. •

That is precisely the point, but

.-in.- our ma, y, suppose that

killing to seek out the truth,

this is-an issue that may be

permitted to be raised either by

notice in advance of trial, or

. . t .,e -meansbv the very faeb, by

whichther people obtained evidenc

then - i think it is critical to

ample means

so that

: .... . to make a

" ..... aete_m na on under tn se rules
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" inhere in the people's evidence

: .yet: the 
: 

never raises it i.

. 'firmatively and therefore
[

• 
4 - 

- 
•- ...... thence is adoubt as to whether

5 " • - is 
' 

" i• =n . to rely on t

• : .... _no. 'bhe pe(,p!e-does noZ.bring in

7 
....

: " 
• 

-/all their.evidence on the issue,
Z-i L,

"° ,,,T I, ,...,T , 0, 'if the question is

+ • 
. . .

.... .. ,.,o -,hether .... ornot I am!concerned

. ' - that he prosecution aI ter they

- •. 
I! - ..... have found an !ndlc ,.. ent° " has

• . . 2 = •
. i2• 

...... ' ' . notice of, noo My pri-

- 
13 

" " ....

....... ...... mary concern Is a er I have al-
...... : 

- 
)

.- ready given proof, raise 

..... 15 .
- : ghich does they have by

16 - ......... 
to give their evidence and• ........ v ,hieh.

"
. . to obviously ec _ e -Zuether or.. 

. .

not , .he e exceptions to -the Pena

• . Law ___u- criminal -esuonsibi!ity .....

: 20
Gaily 

" "" 
• " r should be apolied in-the

: 
21 .-

".: .- ....... particular, instance?

.... • " 

22

Th .... CII J. {. AN- : You understand the purpose o_

• 
- . . exce ' is reqll7 a
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cation, the second Dart of tha

nxs conducto We are simply ° g

4
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14 -

15

16

17

18

19

th s is why the people would !.be

......... 
' " '' • 

blishing" interested in esta it.

h" 

' • 
.....

.L Is part of the thin I am

- 
perhaps if ....

would be so xn er maybe the. -- , 
[ j • ,: ." f.

: . " trOuble 7 am concerned about

would ..... not exist, b I den vt ",', ....

.... that Section with the same thou
<

--,, as you do And the Section

...... .... • .

as fol!ows "A person is not

crlmlnally responsible for

if at %he time of conduct "
+

as a resu! of mental disease
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- 5hat by reason of this oroo by

the defense of any repeated anti
i
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socia! act shall not be s ffi
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•basis uoonwhich to predicate a

....... : efense, :i That all we are
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defect he lacks substantia!

,s

" "4 "

2O

9

caoacity: .(a) TO khow or to

appreciate the iTongfulness of nJ
/

contact 't2¢ s used in this
[

e on the terms 'men al di.

o .de±eco,T does not include

n:an xes .d only byabnormalitv - -

repeated criminal or otherwise

anti-social conduct "

Now, in other words, as part

'Of 
this t .,rm "menoa_- ] disease or

-,3 : - • , ....

• 
defect", we would- have, the peop[

it would seem to me, based upon

• . , .... 55 the !an age of 55, to show

that once this element of mental

disease or defect is introduced

to the court by any de_,ense coun,,

properlySo, in cross examination
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even demonstrate it to the court
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by stating in the opening ju
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with res to how the defendanl

.acted; The people have to read
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5 .0 it is my feeiing here

because<in 55°00 it also ne at=

- the second section; .in other

. . 4aybe t]:at is notne Tte that..,

s6 re_at.5@ that was not in ended
• < 1:.. ": . • " 

: 
::. : . • "

...... .... D.ne. i robe the case, but this is "'

- 7 • -. -

.- 
. . probiem_we are conoerned about

. " " 2"

::.:,:< :' : .... > :. .practicei:iu your ooinion as an
,, .... iI ..,. 

-

.... 
" " - .... attorney ,ianytime remarks of

::. > 
II. 

:-:; defense .counsel maintain:

{:;:: i: ;.:< .... ?:: ti ro gh cross e:<am:
• 

'•::{:isi' 
........ ':'doesn:,t " "

-:•::':: 
: 

- ...... -. .,e? D-: Attorney

-:- :.. ...... ..:.:- 
:::-. 

:- 
.... 

,b:at withe ss •back oV

• : < /

:...- re,z: ect :,examzn at: on :and

-:;-: ; :uaue %-;: or:gznal• vers,.on, : an8

• : iS 
....

. ....... ...... .... au e,.,:,pted to elli.'.[it through a

20.. 
.... 

. , • ...... .

- 
.... " 

.lay witness the. ,ctthat the
<. •.. 

<

. " . iad abnormal character'.

: .... '[ X:

" 
.... '• : : . .to t}:e

: 
" . , .<</ : .-. .... . - . 

. -. _- . . 
: 

-. ;. _ .,
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istics should essentially be

characterized as •anti.socia!?
:f

:That :is the + i tl ink our
....... Z O n

.cons!derea-law now s that it is
J

part of the peoDle s, case that

• ,- . C 0 
a-

'

. ney can't .into u e defendant

.... . characteri anti,social, criminal

otherw se 

But you pointed out he can,t .do
" 

hethat until• raises the ", ssue

himself, bU yOu pointed out tha

it-is proper. It is ,done every

day it isdone b," mostly every

body at trial, YoU find, that th

. ae en c ounsei opens the door

L

redirect examination, and so .that

sven if there.were abnormal "

characteristics those character-

S

or

<
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opened that door, and thisis

.what happens all the time°

I have ar ed that position most

strongly several times and ! am

: "0

' afraid T d dn v.t d z . very
jj 

' 
•

,... :: . _ .. successfully because the other

: -:. " 
? 7 , •

.... - 
...... " 

side obj ,.cteo.o They said that

• .... ,< /. ...... even though tnas opened the door

..... , :::fOr,him-, even to .an extent by

.• : ,_. evmden e, ex!sg!ng o the exuent

[, A

<.•:;i¸/.. " V>:':

i!) if(<-: :-:• 
•• 

•• 
.....

11
i-

-. -<

'12

• " " = ' , brings in tlo fendant'U: %Ib _u

........... -Dast record and crimina! activi-

-.. . . . .... -:: - ties, this wontt be tolerated°

: . ; : : 22' ", :: . .

.: n T N ' = ......... :That is not what we are soeakinZ

v;

• .. ,.,HaIm. :;aN'. • : ..... eu _ nto th S
..... . <i < 

< 
• .....

IV 
-:: : : •-" :-- : " 

"

: ' " " " ': " .... " : " " "* ....... 
" ' " 

he 
'

• p. esen5.• , . -- .. qo.e ,:,, u ?.on, tinder t .

" 
.18-. 

" ...... 
' " ' law:notice must be given to the.

L

" -21

?L

• : 2a
o ,: -

ig

: 20

• :.- - defense-of insanity right?

. .." _ :,: as oart. of tJ e people's

• .. 
..... 

.. . " 
'

..-. a. sume they are go!ng to out

.... 
........ " 

:- :-..-: .: 
on.:a osychiatri

.... " 
i ): :" i::i•:::we are-gegtin: , to? "
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paru of .the peopleVs.caseo i

• don, t '" - -tsmnk then:the.peoole 
:

, . When you say the "people ,, in

.... 
rebuttal o ....

That "- "_ the answer exactly,:tomy

>

• 2:" : - "2

2

destion.i::H,, do you propose:

this issue will come up during

the direct portion of the people

case?

Well, this:is the part that i

: concerned about when you had thi

l mguage in 55.u . it is not

going o come up in the people's

case, then i - w y sir does

55 raise the lan aage unless
16

, ,: ...... 18
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THE CHAIR!A

%J

• ,: i¸¸¸ 
: 

-5 
i

,

• 10

12

• .. 13

tesZimony would .come up rela, ing

_ • no to the sanity test in the
T

i' 
• ...... . ..... •

: direct portion of the people!s

• 
" 

case? 
..... :,

-The .defenselcounsel can examine

" ., . the witness as to how did the - ,q,< ./ ....

' . defendant, 5ehave before he was

a ested Or at the time he

? :•

- 
1

"
"rou offer t, zs affirmative defen e

to mental disease or defec o

Yes. - •

But as a Prac ica_ matter can , ,

suggest to us just how in the •

curse of tria! this sort-of , 
•

18

2, "

=/ : 
" 

23

• 
"

:: 
: 

. : :,: ; .... a i. gedly comm d the .crimeo

i%:,. ..... A NTfN ° ,Z. :: ......... .es . ............ : -...

- ..... , • _ her s.,urce raised .n-:th :t .... - .

' • - fas 7 on or s )me other fashion
- i
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Fmight na e evidence in the recor{

of prior anti,social conduct ,on

i¸,

..... the.part of the defendant. Now,

" in summation the- dei enaan s

....... attorney Jbuld argue "chat

6 " / • <
>.: .: 

•

-,= 7

/ ; "> , .

and ,or evidence made out the

defense of insanity o In the

..... 12

. 13

. .,.. 
1.5¸

• 18

' "- !7

18

.... 19
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9
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<
court,S charge he would say that

:

that alone was not s LPficient

that they must have other eviden(

<

_' , WALENTYNOWiCZ..

v.

in other words,!you may never
....

• . ...... asking him about
> , - • v

- ........ oa gOnduct Ig may never geg to
o

ta t 

.....

- -'GOR[O H. OHFIClAL sU PREME COUt T REPORTER" - ..... , "

in addition to this prior anti-

social conduct and so forth

and that would go tothe-jury

in that form don't see any

difficulty ti re

That is if it is handled that

?4V o - i,s C q it. be

handled in .a:iiefinite fashion?
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. _,ouare mls!nterDret!ng, uha .whol

Section° On'the antl-socl_l it

..... absolutely inadmissible om either
1 " ,t i •

side There are those that feel

< ....

in. psychiaSr%J that this is evide .

of insanity, and if this occurs

zrom conversations they can't be

guilty of may of it, but this

is in there for the se!e

of g thedefen

from bringing in proofthat the

de_endant:in:the past has been

he must• be

subdivision :

l: m. But it is an hone..

interpretation.based upon the

e
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Let' s direct Our attention for a

minute to"60 06, %he standard

of insanitya At-the moment this

. Commlss on: s engaged in discuss:

that we eliminate "(b)" and it

our position if we eliminate "(b)

. "2"-is no longer needed because

nat only<qualifies "(b) 

Thatl would be correct.

16
• J

:19-

ended, of: his

haps couid .be an ac{

standard.

THE CHAI bMAN{ .... -.:" If you gentleme 
...... 

notenforce

i WALENTYNOWIOZ* Well, our Committee tse! has t

@
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.... .: .... < : :< : .- : made 
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PU
h !l ....... C -state:m.en u what - we; •
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feel it ought to be i-Ve have

• had that communication to•the

.... 
: Commission a cou of years:agoo

.... ::we:didn% have the second sub

• : :: :: • :::divil 
• 

.: Our Committee never

• u e seo suo--(1!V!SlO .o

"--::'- :::-::i::6hink woU will find they did

This is almost .at

@
• : :.:::we did no% recommend the AIL

. :standard. Our Committee did not

, ::include the ",-s con sub=division,
, ....

becauseof this° I think this
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• In the " _..tOtal Jas and .T was
:a

- ...... . wondering what phase this would.

: :. • , h ve in your statutory, scheme

. ..... • 
" 

because this .is similar to the

" 
neXg idea, ;oecause some of our

' " 
Co. mittee members have been

:.:/ : 11 w i 14

15

16
:5¸" .

?
<. .17
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i:•i / 20

21

: 22

• 28
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X
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.;J

. 0 12

..... 4

j

.... ing aboutit thatthis is

..... different "' -,. have now changed

_ • . om be ,. m=no ory to nexng

•P 

...... 
.... "" " for whaterm!ssaDle senbences,

...... 
" 

: .you .call:persons who are Der-

: fe!ow Offenders which
f

...... . .- .... • we think 
" "

.good but however,

• •-
: 

/.... 
does nouhxng !: . .°P!nxons,.

" 
- - in the-sentence to allow for tho

" " 
pe0D!e who-per? aos were convi,,

. i 
"

. 
.... 

many years ago and ma , not

• youthfu! offenders, but may. have

.... f!yer, e emplary !xves . for25 or

30 years, .or some such per .od o:r
.... • ..... 
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• 
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.
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. I Vtime, then perhaps the) should be

a egiven consideration for zvzng

..-.- ............ .-exe,mp!ary- li es ;

:-!(- y some proceeding by which the

- v
¸ ,.

:P o . ALENTYN0 J!C : .

judgment of Conviction. is '&P.ed.

, That S right, exactly° We think

that this ought to beconsidered

. . Now, there can be many• rammf_ca-

.. xons of this In other ords "

• " 
"i

could be for suc h purposes

..... 
- ,: ...... :the. amnesty iB iven and if the

i

.: :: s .so.he--zest that some number, of

_eputab_e criminals are

• .... ". records are going to be wiped

....: 
• 

- ...... oerna 
'

n.°re"" should be some

..... ox-. a central filing place in;?

.... ...... some area to keep this record,

: 
" : 

but at least the public would

• .... know that ,this man has lived an

• exemplary life" 
• 

• xor.a certain

'. 
period-of }-ears and 

-the

- ..... - benefit of that type of
-. j.

- : - 
- 
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.T..e: -- weh only reason bring this

..... 
-Up s because-you do bringup

..... . .. newconce o criminal respons

cl u ..._on °bll ty sucn as - -

" " : ÷ ' ÷ regalarlv everyLet ,me?-say ,

tWO :years ;e :n ve suc a statute

......... :. presen- ea to us in the Codes

......... ..... . Comx ittee of "u , e Commitl;ee of

' 
: 

" 
LegislatiOn and if this Co .m.. i, ss

: . doesnt)t: do . ometn n about it

the Legislature will be faced

IS

' 14

12:¸

16

. :: ' • 17

18

?.

- : 2, " 22..

: ; ....
2 , .

.... 
" "' : .... 

'. 
what..i predicted last year

•' - again° There are many egzs!ato:

: ov1 •,.. .... w,_o eel as$.ou, do apparent!v,

. 
.. 

that there should... be some mach-

" : .... ...... -inery for ,zping outtlie "I'.. cora8

; : :;: ; ,::: acrime::cOimitted many. years

...... 
" 

.......... ' .J: 
.... 

' ago, - 
posszb±y. 

20. 
years, 

duration,

-.,., .... :... . .,.ere the cenvic edl person has

° " : > t ' w-"
• 

'; "";" .... 
'; '• .... " 

ledan , .-,:,,. ,mola,. 
y 

l!l'"e,. . 
"

THE.-CH'A±R. AN: •.: . ..... .

t 
" 

: . . 
": L ....

.. ;qe areJgiving-£t our attention.
.... .... i. ,

: have 
....... " ..... 

" " .... "• n mand the ho±der-oz a

Fedora!" oo-sm on- who. tooL some,:
? , i •
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. .} e.:_e!onv.- is not to b÷, but

• : S-

CZ:

] • :L - .
: uu :ere cou].d be sonqe =I ,, -

as to the, kind of crime° aybe

L i

¸¸.49

th:ng, and has' been * rj: 'mns.? to

-:live it d0 ,: ever since ?

.... , t,- is: precisely the. point.°

.? e are talking about perhaps

misdemeanors or minor offenses

but we do think- "a ent!on should

be given to this area, As a

' " un:ln:, theco :e!:.ry tO this we .... -

a,, ,ent on should be. given o

records being wiped out. In

...... ..... Instances :nd:v duals are arre

..... s

' ::i" . andthey:are later found to be

. - -. ..... . ' -, . - :nnoc= nt and uitted and charge

• 
'-" " 

are dismi-ssedo And! t! ink that

.... "- is constantly before us in, vario'

,4X " . x.... .... forms in .oubl - C servic e 1. .- e ano-

., : : : 
...... 

-: there is always referenceto the

. , , . arrest recdPds. ,I under., ',and.

.... : ..... - and the ,,CommAttee

or po!ice D Sth ou
!
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t .be some sor Of record of b"t _!S

conviction, but should not be to

the !public extent-t _at it is. no

-for almost, any individual throu

...... some local po!-ice' agency can

up u hls arrest record and we

that this is something this

Com_mis ion ought to direct its

.- Again as:a correlate/to the

• 
. : - . .arrest problem, ,,'e find in. the

.... area of youthful oT_ender .there
• i

' 
::

(:: 
" " 

.... are many " n tances-' even though

a youth .has been granted youth-

ful offender status and supposed

doesnTt have to report the

ence of such arrest,

• • • .... under the oresent system of keep:

records there iS some record mad

:
^. his arrest " ' ",= - !s-• 

......
• 

' ..... ; that statusand tills ])resents 

..... :, , ; of that particu!ar dams e;
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BIRL, ON :

statutes of the Penal Law with

its judicial inter retat!ons ant

plugging gaps° ?ie Subscribe to

.... that general approach°

..... 
. .

;hermore; .'-,-Je approve and

...... commend the Commission for the

tural appreach which it has

z

13

given to newly proposed Penal

La, in ar as it has eliminated

"L

• occasion,

• .. : 
.

. Speaking .qu!te•generally . we

approve of the aporoach of the

Commission insofar as it endeavor

to revise ghe Pena! Law as oopose

to merely reciting the present

group in favor

o more sensib! •and, more !o£ica:

? agroupingSo • t e approve of tln.e fa(

• • • " that the newly proposed enal

" 
" . does not purport to embrace a

• 
•":;: 

' 
" 

total 
.... ' 

.... 
al!, 

penalLlat!on of

• legislation, particu?ar!y in a
s

....• regulatory .. fie!d e. re cogniz-

' " " GORDON H. OFFICIAL SUPREME COURT REPORTER •
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2

3

. 4

that there are literally thou

of: vlolatlons rzslnN with res

• to whzcn there are penal conse-

. uences in many. areas of the

and it wouid be if not a near

:-: , zmoossible, cho e perhaos

8

less of a sensible cnor to

' 14

' 
9I 

- 
, :., , _

.... : 10:

attemi to incorporate it ina

single volume° But this approva3

is based rily u o_ the fact

that it intends as I underst

it, to !ncorDora e wlthin its

indexa reference to the many

" 
..... . o hez penal statutes tna we, fi

' " : in-our book . "
..... 

16 " , , :: ....

• THE• ;---,-That is correct; We do . an

"1 4,,,

• 
• 

19 '

.... ,,; , T ] . That is the....... ,_,., . , ,,. a I to_a it

• " . . 
- 

20 • : < i. .......

,' and for that reas

i" .... ': : - " • A
we aoorove o. . he approach o

• 
28

•.- : , ,.. :. ,. alentTnow&cz .ha. &nuicaued :

" ;'" ' 
GORDON H. 

"KUNREL 
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3

:i0.

11

13

:: . L ¸ -.

" 
" •,.!5'-/ 

.- . 
/:

16¸

17qlkg

L . :
• :19

..... 20

:? 
• 

, :i ,21

...... 
..... 

may depe- "'pon a 
proper 

_ ";'-";' ,

.... ; : . gib!e solutionin their c unter-

• ;, .....u r o c' , _ mxtso,• i..... ....... - .... a t, _ro..eduraz

" 
• <:! wOU .d ju•st.like "eo remark .

-D

k.

<

3' 
/;.

conduct one• could better;svalua

that if one knew of the pr6cedur

im of !e is!ati were
i ..... .

-to €omej <. Sti!l-YOU agree do yo

..not, there are large areas Of th

Penal Law ,, .th respect to respon

sib ility and justification and

that sort of thing that do

not de on any kind of .,od o.

.al Procedure and- qe have

• Come to a conclusion in consider

those thingso t. xnk it } II

.make many areas that may be iso-

" 
lated for the our.Doses of examins

tion, but i suggest to you that

there arecerua n .a eas, however,

.. . W-eliminated•that be eie .ted that

• ,: further in/addition •t o } r. "

,; .... .: " 
" 

alentynowicz com_ments,., that oux

: 
o ooN oFficiAL SuPreME couRT: , o

' 
....

L

/-

,/

.%
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3

o

Committee is very pleased.

subscribe- their signature, along
F

with that oft e" Commiss!on" to tf

¸:¸¸¸4

:L "

, - . 7
¸

>

12

-- So
• /

...... , .... .... 
• " 

Now, just one other area -if

w may and I mi indzcate .to th'/ 
%:- ' k > : • 

. " " o assion that we would yew imuc

. like to and"! am sure you 
-
qi!l

death.ruleo ! think more than

that at " _• ,nzs point I neednot

because 
" 

Mr o Finkelstein
L " :

has covered the Committee's
. 2

position relative to the particul

i ii tO submit a memorandum rela$ive
[" /[" ' < .: •' • " : T

-, :'• ::: i :- •, ; ;:tO many of the areas whlch'" time

. _ .(. ( ,••"does notpemit Lttee to•:

[- .... o , ,
.... 

• 
i•ispeczfacally examine. There is;I

- ...... one area, however, We should like

sCuss very

f

...... : .... may s nd that is section

" 5,00 subd!vzs on :7, '-izth .respec .

- 
GORDON OFFICIAL SUPREME COURT REPORT£R • " -
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14

16

% [ , :

accord, us this privilege of re-

..... " 
serving our rights, as it were,

r



• b!lzty$ inducement, knowingly,

:/ recklessly and cr!m nal::ne e.

Nowi with res , { i the first

OFFICIAL SUPREME COURT REPORTER
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/

.-

..... %')iii: / ! '- • !

!v "i":. .,.
..... 

-: ii .,T i¸ . . w 

• .....

of .those concepts im

.... 
58

three entlemen insofar as each

s What,

has been- y considered

a crimina! intention° V'e have .n(

qu;irrel ¢ith respect"to the sub-

division 7° However; it e m

mt this-imports a rather

concept into our body o:t.• criminal

. juris: prudence° NOW, it is true

,that there are certain isolated

statutes-presently in our Penal

Law,under 1052 whic h

criminal conduct vhich stems

igmorance but " "- , ese i u , st to

YOu are-carried out to the areas

Where " "the.' publ c, is obviously

effected i I0: is the mansiau
..... . !,

in the second tee sect, ion- .

andu. h under sub:-section 3 the



" :<i:!!!! i!i L <:i gently ' .with resl eet t 0 persons

..aving charge of 
.... 

iboatso We

talk about condhct 4uich stems

from ignorance reokl ssness or

gross negligence; rith _ t

persons in charge of steam engine
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60

-i am sorry; that is correct°

.1030'i0 and 125 subdivision 3

. 
" 

this is a-gross departure from

. ..... what certainly hasb.een the trend

or notion of criminal responsi

" bility, or a prerequisite o£

criminal reswonsloz!ity and that

is some type of compreben ion of

the section setting up a. standard

" 
: 

•that 
in(,.iudes unawareness,"

gross, that unawareness may be



:•i, •i . 1 individual who may be insensitiw

,/ 3

-:• . : :. , ...... ;/:i /' ;, •i

L

/

. .. 
, . z¸ . .

- one genersZ!y looks to its statut

8 -"' 
" .... 

that seek to regulate conduct

..... social conduct°

10

11

12

• k > . 
" i,/ / " - " • L¸¸ • - .,

o!t ,O,] ....... ..... - {0, I dOn_ t think so, sir. The

s

/ •

to aparticu!ar risk give the fa,

that the insensitivity is perhap

. somewhat more than ordinary neg-

...... ] 
" 

Ce;that t is"!acks the 
,

or irmmora! .quality that

ice,



2

3
!/: ;i -ql-¸

. • 4

as a matter of probability but

he knows nevertheless° There iS

a con2;cious disregard by your o .Jm

definition° With regard,

tocrimlnal negligence,by

hypothesis and because Of your 

definitionth£re is no a areness

62
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.... I!

i@: : i: -
'
: , .

/

: .... 
14

• :,-

17

18:

19

• • 2o:

9

• 10:

7

is heredity to be:.taken into con-

" 
..... sideration in this type with

i

.... resoect to this tyoe of c. rge.

: ] • . •

a material e:
.o

" ..... would this be admissible with:

-i

conduct, i think there is Some-.

thing to besaid for that, cer-

tainly, but one wonders this,-,
" • ,- L

• wy -is-the ,ion with re ard

to i on of low intelligence,

• 63

g eir ex,oerience in: gaging the

..... .potentialities ' " "• O- . don uempl ted

• ,L /

" L

respect to a prosecution under t

charge. There has been some

academic controversy _aunched

>• 
Professor Wexler has taken the

one stand that i have just . iven

you, and Professor all an :eaua!

e 11nent scholar has taken a

. ....

o position :: His

basically is thag: conscious:actic

is the .scienter monomania O
"

oenal 3ust ce,,:and uhere _ms so
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t hart
• thing Unappealing to-- ,es:s/conscio

.... risk Creation •
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t .

then accident tells him ths this

individual s conduct, or careless

hess was gross in s judgient'

:.e e can be an arrest° Interesl
/

ingly the purport of i&5 O0 ms" to

reduce the areas of culpabi!ity

• in the sense of using just a few

8

II

• 15

17

19

'ords, as o posed to, as i indi

cared o _ore proliferous of word.,

that-existed before, but we see

~

here the word "gross". it 'is ha _

to dete ine ..Jhether ,-, have in

st a outeffect a gross negligence 

or a -oss ignorant statute° In

either a .... 
" 

, 
. ,.. . ., m suggest to ou h^

as a value jud ent in ",' ", m_ ch ther

is a le z zmate area of dispute

! grant that something less t!]an
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jr

12 ,

; / : <. "

I

2

3

4

5

L ,L

7, o BIRZON

driver? .

.w ' -

We!li i think that as ! Under

it: there is a provision with
i

6

7

8

1
9

/

THE H ±R JUN,

-
o BiRZON: ....

regard to intoxication as not

i
providing a defense, if i am-not

i L

mistaken . ,

You are right°

And i t,:ank the same reasoning

U ,would hold the justification

10 
THE gA'r T. 

.... ...... 
' 

•
........ .... . : Do y0u approve of :that section?

i /.

11:. -IR o, [RZON: ...... ' 
' 

' •• eorlsc!om ,

area?

i t

<

k..

f
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11 
" 

• 'e into a:broad area. Of

: u12 
: " !/ assau!t in, the third degree, !

<. 13 • . < tEink we may have quite a serious

statu%e that imposes absolute in

, • , • .] ]

the-form -....... oz a fine for shooting

) ,: .... . at a, h man being by mistake :

Perhaps there ms some area in "
i ,

• nLnt!n x!ela where absolute iia,

( <-, • .... far as imposing a fine but where

, :-if:,:: : : ::

f

t

< < 6

% . .

7

'"unau previous we endoraed and

per.' }', t, ne Legislature_ s bou!d

• conside • absolute ' 'liab m ,_ lty

> -[,: • .i>¸

16

• . < 17 .....

• 19

7j, 20

=3
/ . ] ,

. prob!em particularly in vi ew

• .t.u..e : of automobile

• • • -. s e,
u;

,::: ::: :: 

, 

:: ,,,::::.. •:-: :: :< •::-:: ::,,Thankyou: very::much; gentiemen. :

:THE ::CHAIRMAN : l(want to tho nk the

• ::. :• .-.: .. : , County a-e.xor their co

-: sition: tha the
" 

, 
" 

: : :J ..... 
:

tandardwe.use $n de ibing- "

..... • < .:reck!essn: is the law of .the

<,

L .

• ., GORDON H: KUNK:h OFF]CIAtuSUp M " COURT R£PORTKR " :i 
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A
,7.R-.- o B!RZON: 7es, it is i would say so. In

the Peo

enaed at nat

! think it

>r_,. ..,.
/

L:
2<

v;e wou_a u-e e the , ommlt ee

J?
you ?lave a submission to

make, that you:do it as quickly

as pos .mole o T know "

°n m rs oi the ..omm!5 ee, but we

are under pressure at the present

a great deal of pr ssu_ e on uhe

15

Dime : " 
•

<

' appreciate it.

, I r, Gridiey;
. - <

gentlemen i am

Certainly --
7

as soon as we can have it we Wil!

-- L i¸•¸ '

" beaore you as the counsel 1o the

Center of "

Buffalo, :?4y remarks are directed

,- , , v specL cally to .Sect on l142

. . : --• :.-under the present Penal Law, 
'

" 
. :: and.Sect on !lAS i and iI 2 is en=

GORDON H; KUNKEL OFF C AL SUPREME COURT REPORTER : :" i
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you may recall, and -section 11/+5

has to do:with"° . 'hysxcxans Instr

ments' , which allows certain exce

tions to the application o£ 1142o

! am no student of the PEnal LaW,

did a very fine job in handling

a difficulh matter in the matter

of the- Obscenity section,, and

i think you::gentlemen, although



7

k

believe, and they are certainly

i in this day and age;andare an'
<

expression of, I '. nK' 0 e some 
• "

extent,, minority e- ng-f ell . .That

:-:••/at any --ate,: the, valad
" 

ty they;• ,

may t.v .had at that time I t xn:k

wP 

is no• longez applicable, and

these should not be found in our

i• -
• ?

?l

?-

>

) ublic Health Law.

i have formed a very simple

premise that these are not obscen

and indecent articles, and we are

speaking of contraceotive device

to which this section directs us

to. The best available e idence

we have. is,that about o;0 of

fertile American couples utilize

< •

in one way or a_uothe some form -

.o-, _-mxoat!on of family size.

• V_-n this Igure ! am

obviously including the oman

' datgoiics There is no question
. 

. •

that a great many of them are

' 
GORDON H. KUNKEL, OFFICIAL SUPREME COURT REPORTER
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L /i 
" 

r%,.. Li '

1

responsible enough• that they are.,

4

@

13

: u¸¸ 
-

: '.bot it. . u to per-somethzng ° ,
•

petuste in our state laws a 

statute which labels the most

effe re means of contraception

indecent articles.is to cate _oriz

in a most unfortunate manner:prac

-tices wRich have come to be adopt

.... . bythe .vast majority of our peop!

The various n ' ds Of.,: . c.n birth con

tro!develoL in the last ten

years even, If youwill, have ex-

.... . - . 
", 

:panded re _y. xhere are many

- 
new thods wnzc,.! in this country

we people can-aoprovetmerely from

.serzcusly concerted ooutthe siz

o their-zam. l e and the welfare

of their families, and wish to do

a Socia! point o£ view, and on

a national scale t? e

a!mosv and death O some of

cOuntriesJ-And it-

s

d
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5

8

9

' 3

4

: % . •

iii 
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:
,• 

.....•,r ....

,. • . .

: .j(• l

1

73

doctorsband medica! groups in thi

countrythat'these devices have

been developed in the fa e of

Buo we are a world

leader and it is-up to us" to

apoarently tO not only develop

these nmngs" , but to help the wor

use them. So I submit to you

gentlemen, that ti e pre

for -a .contraceOtive device throu

a statute W .IC-,'. in ct -
L

is :not honored in an way," • , which

of course, isno answer. But the

law unavailed of is certainly no

law at all. That this is not

...... 
serving the .....ben .zm : of the-people

of this state, and it does not

!': (ii• I

2

S

%

i•



<

k

w.
L.

o "_ hid" your l gh s under the

bushe! basket

But : are a!l aware of the

zacu that tnere is a vast religio

difference of the application .

of these articl .s What the

' - churposition is of the Catnol_c
' ] .

- • _ . • ,£

or wil! be in the future is not

for certainly me or any of us to

• !3

2O

....... -;:23

say. But at the same $ime we ar

in a sense practicing a kind of d:

' 
": crimination when.we say "co a

large-D. erc nta .... of our. Deopl

• [

',you may not use these devices



[J

:: 75 :

religious beliefs and even ' '. ond
-

o,

the pc- int Of socialwelfareo _'2n

this country it is getting: to be



/ • " //•.i¸.

hl¸ •
L

° ?
. w¸ -xv¸ ¸¸

4¸ 

one tan!slaus ae Lestapes,

" ,. a-., Pgofessor Of FamilySocio

- loo j at the institut Catho!yne

' .. - mn rares, who is the [{oly o0 .,e

3

!

tl s out to you and L-have, never

heard of him. frankly, but i s

a man who, does re oresent Cat!-oiic

he .Catholmbn nk ng. And as yet "

:.urcn. tea(:hes that is a

principal r gh+ of a party today

to practice a form of birth !imi©

tation prO-v-ideal that th,_s regu- •

l= ao , zs anspar so!ely by

motivation .of genuine ",- ?-; f and

that it represents the order of

values in the sexual ÷ "
]

i I. no labor furth r w

theology• 
•

........ becau se........... ...... the 
question"of:

:- . ::: ..... I don t th it.is completely ;: :: .
• -- " S

.-} ,

. : "appropriate, and i 
'd;on

t think

GOF DON H. KUNKEL OFFICIAL SUPREME coURT REPORTER •
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16

23

I

2

4

5

6

7

. • ;k¸. .. ,

!ssue, ! think of.whetker or

, y 
"

not on .a private basisp. -
'lv-"'

,: e 

using bed various birth 

control " .....• me 5nOGS a good many.

, ..... . .- ar, , and trr, ,s done, i think,

7 all-,r , under 1145 wm_c
[. • - . • 

- • ] •

:}. -:':.": < - :as the exception for physicians,

- <- . At the ssane time you are also

" ' 
- that. some of .tn{ r'b cies

18. 
,i-meast are ava!.Lao e on general

19 ..... -..... " 
ale at drug. Stores, Whetherthi

.- " ..... is good or bad from a moral point

. .o1 vzew [, am. not prepared to

• 
- 

.say, ........ 
i l

" 
" < ..... : ::::: ...... we::have some problems in our

• " 
" 

OFFICIAL SUP, REME COURT REPORTER



- 3

I

tna i sure anysociety " 

will expect never to solve but a

the same time the m( st-effective



i!i /i : ii

' @ "
2

L

is supposed tobe in the Public

L

aln I say I realize it is •

not in the new Pena! Law but it

Itwil! be re( ; its

• ". 
' 

Present-decisi( to relocate it.
• 

18 .
....

.... ,
- 

, . , .';,: ,',p,T,',r mY.. , :' 
" 

T,. an ,, you very 
"" "-

; .: : : ,/:::" i• ::• and i re' 
't

,e" '-' r e" " Count.)-

" Societ.v. . ' ' I; , e Prevention of 
....

" 
-5 i ..... :: . :J- =- : C n Tt: :to , nlmals.- . :.z: {

," 
" " 

.... .. is the second oldest !mmane eocie

/

,Y

,y

GORDON H. KUNKEL, OPFICIAh suPREM COURT REPORTER ,
:] .
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! in the United States which was

0 . 2 , founded in I 67, .andsince its. :.

a founding it has been taking as

4 .... 
' 

of its duty the promotion

5 . 
' 

of humane treatme..v oz animals in

6 

• 
L •

....... .... many : areas ; education to the pub-

7 •/ .... :!ic, and , Jorking with :the legl-

8 slators in enacting legislation

•.-..- - ........ . and. promoting such hmmane treat2

.... ment of ;mnimalso • There was n

II .... - 
. . 

....

.... . ;: done until President A_!lard-

. 12 , more when he was a State Senator

...... .... : .... •0f New York c taue , and in" 1 .73

• •14 .... : ; •

...... , ' " urged the of an

15 : law in the Legislature°
#

• 
• 

IB 
.... .... ' - ....

.... 
"" 

The Society firmly believes

17 ..
': that the present animal laws

-
- 

,. Article 16 of the Penal Law are-
.... 

• o .......

• •"
• • 

• " doing a terrlfic" " job for

• . . 
: " 

of umane treat Lent of-animals, :

.... :' : : 
" 

that 
.... 

: "

.... . " and feels..... y e simo!e

22 -:, .....

. . : ........ 
. ,. , 

,: e puu_.,±c

: 2S
: them, that the. law :enforcement

GORDON H. KIJNKEL, OFFICIAL SUPREIIK COURT REPORTER (

i .



, , 21.

• : i:¸¸

• enforcement a cies.

. }oorklnglk,i th them .great man

a 
" 

that they are::: uCcess-years, rid.

?

o

,1

fully- doing the job. ha t.. ey e_

intended to do o..The

12
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2

3

< 

18

- . w.
..i_ +

by sectaon ,,h -athought tb2at " " "
• -% :77) •

is a serious ---
• : t

HE HAI, - N : am not su esting that it ,isn't

i . a good "- an approorlate oroDosal

but they do suggestthat sort of

g belongs in the Penal Law<

7 to m u _ -o " This is also our thought in cenn

tion with this section is that we
+ • : ,

" . are now urging to make .one law a

• legal Jud ent agency of the Dis-

trict Atto ey in connectlon with

this section° We have eliminated
il

13 a number of people to work th.• - -

14 and when w.. are faced with the

15 , • 4:"1 "" 
1 

" " "poss oz_l y of a mu_t!plzcmty of
M

• enfor :ement agencies to deal with

17 

: .... " :

at s our task• -..... this ure end
" ..... 

c ou l? . feel nat tne e sectio:

: 
....t}e:e•

:are: :that ase: of
i

•, + ? ...... ,...... " 
enforcing them will:be maintained .

-. if-they rema_n r gnt where they..

are, And.we are aea!in with:

' ..... no incze sedenforCe n agencies

" GORDON H. KUNKEL, OFFICIAL SUPREME COURT REPORTER'. 
" 
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23

on our parto e ould like to
J" / - ;

TF

see them stay right where they ar

,ec !on 250 35 T am .not a

..... scolar of the" Law but the

.7

word intentional ' raises some.

. thing on our •part. it appears tc

us that this

of these cases°

ht require proof

in other words,

having as we, do a wel! defined: 
"

act ---

Don t you have to prove znoen61o
A p

of
(e!l, it is my underStanding/the-

law now that t,hes.. acts are ;ell

- defined acts of cruelty

any law toback them up and ---

The Jury or Jud, (e hearinE a case

has find intenti0nal conduct,

does he not? You surely aren't



- i(/ . :/,- -

12

13

in that regard, but I think by..

• 
accenting the use of this word

and-term andusing it in the

.... • 
Statute may-xer well afford vio.

. iators of these acts an Opportun

escaoe - helr Dust punishment o

; • .

May I ask a question.? ould vour

people prefer to tI e use of . in-

tentionally" by itself, language

like this; unjustifiable, inten-

tiena!!y or recklessly?

As ! understand, this has been

proposed as an amendment?

.hau is correct.

To the Code?

How does that ple?su_t your peo

3 yMy p ,op s position is that we

want the Code, the new Code, to

re ain t.hese provisions of the

Animal Law.

GO:

7 understood that, but---

That is all they want, and that i

what they are striving _or. The

H. KUNKEL, OFFICIAL SUPREME COURT REPORTER
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1

2

6

do not .want the e :chs ngeso They

say these !a',4s are .effective and

" just and are fair and t ey want

...... 
..........-oo 

"--
qm l-e

- 
o'

21
JUDGE CONVJAY: i uake it your organiz

,tion ' ch roeso s not prosecute" ^

Lder. these sections in Erie Coun

Onlythra the. office: of the

Dls _ c Attorney.

In:Monroe.CountY our,., Humane oczeS 
....

-doesthe prosecuting itself, and

...... L

heard yesterday, from thea otornev

-- ,,,hr has actually been: the O tri(

14

.... !5 : :. ,

16

• .... _ 
• 

17

: t8.

....... 20

.1

: 
" 

22

23

• i•: / : .'-

4

-/
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18 THE U,,T . ,: .,,,, _: , , , •

14 ; :: •

I5 
-• .........

18 . .......

17 :"

than .it is now° And-this man has
-L Y

thirtv vears done all the. orosecu"

........ ing in onree. County°

r"

Mro oullxvan has been with us at

leash as long as that and he has

been with the D strict Attorney i:

orosecut ng these lawS, and he

has been well ualxfmed" " "N_th the

:: District. Attorney in connection
i -

. .... with it , and he has raised no

comp!aint the way the . law

a e.•

One of our diffxcu_ xes is ......

e feei one of the mandates that

we have is to have the Statute

j$ aclue as ecise under all the

circumstances what is _ ".,.. orohib ited

J

% .

for

S

-<
" 18

i

19
" < •

: 20

• <

' and what is required for conv!cti
l L ,

:: ....... ' ;"<: : under that ..... ., atute. We are tryin

:-::.:•.: to fill the 
' 
gap that Over.tn_vea

courts have had to _.xll by

: 
" 

that iai ,, and one of these is

• 
...... 

- 
: ; "i ............ • for. examole,- what we are talking-

.... . GOF{DON H. KUNKEL. OFFICIAL SUPREME COURT REPORTER
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!:

....- 

4

.nowo We think-the Statute ought

to say if the courts the

proof of intE conduct°

....... .... " The Statute ought to say and

5 . .. that is why we a_e hoplng- that

perhaps we would be ..... .. a _. stiu

.... •

i 19
( 

".

- .... 20

21
0/

....... 22

• . 
. 

ii
¸ 

/ . ,

.... 
• 

:/ . 12

i(i 7 •: 15

? 
• 

:9
?

9

• t0

• 1!

. : -i ¸ : • 7

.... - It is our judgment that reckless

- Conduct might be covered bT the
. ..... •

pr se.... nt Statute°

.... • All l can say to you gentlemen fo

- " " ):t! e sOcietyts benefit is that the e

.. ' (laws they want them maintained i: i

• 
........ .:.: their oresentd t_ n" 

"
con_m__=n.

' -DENZER: May I asksone question? We are
•

• ? 4
confronted 

....... 
w th" a number of :

.... 
<" 

.... " 

humane:
: " 

." 
aPC

.......... - -oc euies zncludln= ..... - .

• and i 
-ro 

.... 

and 

...... "
" 

, f others, 
. 

. 
.

i (/:. .a; up o • they 
•

- :--,: : '; /" :) ite!-l,.us continuously how diff!cul : -

•t 
conv c z on• -it is for hem to get 

....

. .÷ •

...... " " 
' t ......... l. id om ..... t.. an!ma s,...... " - .

,in. 
h e' . " • " h i ,-,1 v 

to 
" 

.... 
'

.... " . : ] ] -

those that protect the =n_m is,

and I assure you we kn,.)w u, =o, by

adding : intentiona!ly or reckless Lvi'

GORDON H. : -OFFICI'AL SUPREM couRT R-PORTER :; 
•
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• I0¸
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• 11

@

. 
••,9

how hard it is to .prosecute a cas,

And in the same breat1%thev speak

of !aws or for !aws and so •forth

.... i. • that wou a help themo It seems t

me oome nin istent of the

. posl lon of the collective so,

,- ) 

'hen they say on the one hand. how

diffic ult it is to prosecute and

how the other hand they want t.

...... retain the present legislation

v,ithout a change of a conm a.

.... " 
" 

..... .. haps some of the dLziculuy that

18
- 

'
'

...... 
the humane society.has over the

....... ,A ....

years is perha: the }n

" 
" " " , - on the books is inadequate, and

• 
• ' 

" 
we aretr ing to make it all more

• ...... :,. 20

1.17 : ../ .:

18¸¸ •

. • ..... inclusive. We are just trying

• uo:-oo nt ot.o tO you there is an

• 
.... inherent contradi :tion in these

• ] .i
statements, tha .....nave been made,

21 "

!.

....... 
, apparently, or :just here in the

Society herein this County,

. a as the Erie County

GORDON H. KUNKEL, OFFICIAL SUPREME COURT REPORTER
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14

15
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TH CHAIRIZ :
. ...,], •

-.. . < /"

<

¸ 

6

• ; "'7

.... ..... - :89

is :concerned 
....
is that we are satis

fied with the Statutes of the)

present law,, " We are satisfied •
: 

" 
.

th the imD!ements of;the enf0rc

ment. of the Oresent section and
• , f

want them reu !ned

Dne last question; ?.'r. Orobe, do

.>-.

," what the position ofyOU . ;n o .
i

Buffalo Society would be if it

/
• , , i¸were faced with thls cho!ce

either ---

Just a minute Mro Chairm. , I

thin maybe Mro Sullivan could

TH CHA] 
.... .........

answer this°

This is very simple° ould the

• a transfer of all the present
2<:;-"

" secgions to the Code w thout

%

Society, if this were the choice

you have, would the q ,oC uy favor

the language in the Code by

"unjustifiable, intentionally or

recklessly",: and leaving it in

the Penal Law, or wouldthey



¸¸¸ 
.
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L¸

16

17

18

THE OHAiRT'<AN :
u

':L " o ..

. 
f .

i 2

.: i truly believe that the Code-

........ -:-< Th Othe r organizations

• the s me att_ u .
.... 

de

Thank you° This was no b .

the , om xss on as we heard repre.

.: sentatives across the- state and

we wanted to know what your view

have

,/ -Thvxe-_s-a little difference in

Are. you people member

of bhe sta e Humane Society?

Nr , Su!livan s the fom. _er presio

.... - a nt of the 8ociety

• .N CH I - AN. ,..e had a l ttle d .f culty sortin

• out . he A and the. %SPCAo
.... 19

; ,: " ,20: 
•: " 

; ..... .....
• - " • " u " .... .

I , ROB ,. Gentlemeni-:? ro Sullivan has re

-" ceived - '•" "' " eYwnlc are
. . . - [ . ....

i:•' ' -.. letter ,,h.are directed

.(
.....-"-.[et ersbe- suomItte(1 to- --- - -

. GORDON H..KUNKED, OFFICIAL SUPREME COURT REPORTER" 
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14

18

20

21

22

. • j .

..... /i¸ 7 r>> i ill

,- !gh ,

/

.Nrs0 Cieien, do y0u. wish to be

5

10 

" 
•, ..... "

and Concern to tha portion of

.... 
the Commi. sion,s 1964 Study Bill

to make. a statement of ' "po !tlono
L

..... 
.... 

The 
" ' ....- ..stern NewYork C, apter

..... O£ the National-Association of

Social Workers directs its remark

.. : which deals with the insanity
A -

We wi to '"CO ITm

. .... the stand of NASW as su g

the bills which have been intro-

- duced make these changeso It

" ' is our opinion that e .

•
'

the laws dealingwith. ., the

• nsanity defense are outdated:

• 
that it is in the interest

GORDON H.

"6he" people of t -.e ° - -:, oo uu O New Y
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- 16
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':- 18

.... 
19 

'

2o<

• 21

B
...... 

22
12 •

23

• 
.....

to:!brir g heae laws up to date

. .... as h ,been proposed by the

- current bills 5eirN consid eredo

• -e belleve...Zhat th!s is nec

...... ...... . . . essar
:

to 
:conform 

to the oresent

Z o 
• .

.... • 
' 

- know!edge in"hhe fleld of. ,psy-.,

"[

. . .... chlatrF and human behav!oro

THE CHAIRMAN: ...... Thankyou verymuch, We

• 
:• that2 .is there anyone else here

.... 
" 

heard? (nowho ;zsh s, to be _

;. : : i• i,:!- Veponse) .... ?re declare the n aring

c±ose o

.o

o o ,

.... - ...... ,, c-?:2

" 
o .

. r o

• : 2" - . , --

:i, 2,° "

GORDON H. KUNKEL, OFFICIAL SUPREME coURT REPORTER ; : - - 
; 

2

.11

.L 'L / } •

i:J'

; • 71

8

2


