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MR. BARTLETT:

I will begin the hearing now°
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Ladies and gentlemen,

't

!'m Richard Bartlett, Chairman of the

Temporary Commission on the Revision of the Penal

Law and Criminal Code. The Co ission is holding

a hearing here in Buffalo this morning on the pro-

posed Crimina! Procedure La -;.

Here with me are members of the Commis-

sion and Ig!l introduce them: On my right, Senator

John Dunne; if I can find him for a minute, on my

far right, Assemblyman Benjamin A!tman; Edward

Panzare!la, Assistant District Attorney of Kings

County, member of the Commission; Archibald Hurray,

Counsel to the Crime Council, who is also a member

of the Commission; Robert Bentley, rep_esentzng

Senator Anderson, Chairman of Senate Finance; and

introducing my staff, Peter McQuillan, Counsel to

the Commission, and Mrs. Gordon, Executive Secretary

to the Commission.

Our purpose here this morning is to so-

licit comment on the proposed Criminal Procedure

Law which the Commission has tentatively promu atedo

We completed work on our first draft which, during
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the summer of 1967, was then circulated throughout

the State, was printed for us by McKinney, the

Thompson Company, and some 20,000-odd copies have

been distributed throughout the State.

We've had a number of requests directl

to the Commission for copies of the proposal and

v e've endeavored, of course, to provide them when

asked for.

It's important, if the Commission is

to succeed in its task of providing a modern pro-

cedural statute for the processes of criminal justice

in New York State, that we have the comments, criti-

cal or otherwise, of the bench, the bar, law enforce-

tent agencies private citizens, as to whether or

not this proposed code provides an efficient and,

more important of course, fair procedure for the

-
h ndling of cr_mznal charges from arrest through

trial and appeal and post=appea! remedies

We do not claim any special virtue as

draftsmen. We think -- we know we have an excellent

staff. We know we've tried hard to produce a code

which is an improvement over the present=

May ! suggest to you before i cal! e
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the first witness that the report of the Field Com-

mission a hundred years ago when it submitted its

code to the Legislature contains a sentence which I

think is most appropriate to the work of our Com-

mission and the point at which we are today. The

Field Commission said:

"In submitting the result of their

labors to the Legislature, the Commissioners wil! not

pretend to assert that it is free from omissions and

defects, for no human work can be ithout them. They

have spared no effort to render it perfect and, in

return they ask for it the candid consideration of

• Ithe Legls_ature and the people."

That's precisely our appeal.

We propose, after concluding our hear-

ings this winter -- and as a matter of fact, , e i!l

conclude them on the 17th of February because we'll

be holding them a couple a vJeek from now to then --

the Commission will again consider the proposal make

such changes as appear to be appropriate fol!owing

receipt of comments at the hearings. We will then

submit the proposal to the Legislature as a study

bill for !968. Hearings will be held again next
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Fall on the study bill and before the beginning or

at the beginning of the 1969 session of the Legis-

\

lature, we will submit and recommend for passage a

new Criminal Procedure Law for the State of New York.

i

We would hope, through that process of

writing and rewriting, soi_citlng opinion, consider-

ing opinion, considering change in view of recommen-

dations, to have a distillation of the best thought

available and in turn, we hope produce the best

possible procedural statute for Ne York.

We wil! now call on our zz_st witness,

representing the New York Civil Liberties Union

a longtime colleague and an old friend, Professor : !

Herman Schwartz from the Buffalo Law Schoo!.

Mr. Bartlett. Since you identified me, lWm Pro essorI

!
of Criminal Law here at the law school at the State i

!
University L .; Schoo!, and i appear here day= O

1
of the New York Civil Liberties 

s 
I

behalf ........... Union. ....

This procedural law, obviou ly, has a 
I
I

very large number of extremely important, extremely 
I
!

interesting proposals. Because of the time problems

!
that some of us have had in connection with when we I
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got it and how the comprehensiveness in scope of this

procedura! law applies, which really seems which is

really an attempt to create an entire procedura!

system for what is the most advanced state in the

union, most advanced industrially and every other

w y_, thzs kiDd of effort will obviously take time

/ and requires a lot of study and in my prepared state-
!

merit, i said ! hope that the Commission and the

Legislature would take due time, sufficient time, to

consider it and i was very pleased to hear about the

procedure that you have outlined which, as with the

Penal Law, should enable sufficient time to consider

it, and I just want to depart a moment from my state-

ment to commend the Commission on the Pena! Law, live

just spent a semester teaching it at the law school

and I must say that we fomld in analyzing it in very,

very close detail, putting it through the crucible of

cross-examination between student and teacher, that

it holds up quite well, holds up very well indeed,

and so i would commend the Commission on the Penal

Law and I'm sure that as we live with it for a while,

a lot of the complaints about it, a lot of the con-

cern about it which ! notice some of my friends here
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on my right have expressed from time to time, i m

sure that even without amendment, although !'m told

there will be some, that it will be found to be base-

less and so again, I would like to commend the Com-

mission for that and I hope or I would hope that

would have a similar reaction to the procedural law

when !'ve had a chance to go through it all.

My comments this morning, however Jill

not be entirely in that vein. The one area I have

had a chance to study, and thatls in part because of

some background, is the area of Article 370-375 on

wiretapping, on eavesdropping and on the motion to

suppress, and, first of all, I'd !ike to reiterate

again the total opposition of the Civil Liberties

Union to virtually all forms of electronic eaves-

dropping, an opposition confirmed and made even

stronger by the recent Supreme Court decisions in

Katz an4 in Berger.

Both of these cases stressed the same

great danger of such eavesdropping that the Union has

pointed to from the start its dragnet quality, as a

result of which, as the court in Berger put it -- and

i quote here, "The conversations of any and all

PAULINE E. WILLIMAN
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persons coming into the area will be seized indis-

criminately and without regard to their connection to

the crime under investigation."

Ands as we pointed out at other times,

the phone taps for examples catches usually the

normal conventiona! phone tap catches the calls of

everyone who calls the phone tapped, every one z)ho

uses the phone to make a call, and that all the calls

of the person whose phone is tapped and under

suspicion, no matter how irrelevant those calls may

ben and that eavesdropping -- the bug that's put into

a room or an office-- is even .more pernicious for

that can reach not only phone conversations but all

of the conversations in other instances in the most

intimate parts of the home or business. And I 9ould

remind you of the bug in the Irvine case which was

put in the bedroom of a married couple in order to

catch a gambler and the numerous cases including some

here in Ne York of bugs put in lawyers' offices and

the like.
I

Recent hearings show that FBI agents,

police officers, Interna! Revenue officers and other

agencies and some of the court cases show that the

PAULINE E. WILLIMAN
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Ne York police and others as ell have not hesitated

to try to overhear such conversations in every part

of the home.

Now in detai!, our position has been

set forth many times. There's not much need to set

it out at length but hat I'd really like to do here

is rather than discuss it and put you to sleep at

this early part of the morning more than you are

! kely to be after a trip from out of town. I'd just

like to set it out in a series of propositions and

if at any point or any one of these strikes you as

particularly outrageous wel! i take it you"l! sort

of let me knm; about it o

The first of these propositions --

I . BARTLETT: You wontt accept a

blanket demurrer at this point?

PROFESSOR SCHWARTZ: ! have a feeling

that that's what !Ill get.

The first thing -- and I have here a

series of about five or six propositions -- the first,

and lea not sure that this wil! be disputed; I doubt

that it -sil!, is that privacy is essential to liberty.

A free society can't do without it and a totalitarian

PAULINE E. WILLIMAN
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state, a police state, cannot tolerate it.

Second, electronic eavesdropping,

whether of the telephone or of the home or office

poses one of the greatest of al! threats to privacy

and free thought. The mere awareness of the possi-

bility that someone may be listening in on a conver-

sation is enough, i think, to send shivers up the

spine and to chill free discourse.

And three, with very rare exceptions

as in the Katz case -- and i'!i discuss that in a few

minutes -- conventional electronic eavesdropping is

inherently unlimitable and uncontrollable.

Four, on the basis of both experience

and reason and logic, court ordered systems can't be

relied upon.

Five, there is a great deal of dis-

agreement among law forcement officers and per-

sonne! on the value of electronic eavesdropping. In

a free society, those ho ould invade and curtai!

freedom bear a heavy burden of justification. Since

the harm to liberty posed by e!ectron_c eavesdropping

is clear and the benefits are indispute among those

ordinarily expected to favor it, that burden has not

PAULINE E. WILLIMAN
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been borne, and among those ! would include, of

course, the Attorney-General of the United States,

Mr. Ramsey Clark; i . Thomas Minehart, former

Attorney=G nera! of Pennsylvania; m° Thomas Eag!eton,

former Attorney-General of Missouri; Stanley Mosk;

former Attorney-Genera! of California; the Chief

States Attorney in Cook County, Illinois and a few

others.

Now this is not to say that these

devices are valueless, as to which we make no suppo-

sition. Other practices, however, in violation of

the Fourth and Fifth Amendments are probably useful

a!so. Our point is rather a more limited one. The

case for the great need of electronic eavesdropping

is so much in dispute that the choice between liberty

and effective law enforcement is not as acutely

difficult as some have made out. That fs the general

background on the basis of which we make our specific

comments. Those are my background remarks.

Now, in terms of the specific propos=

als in the Crimina! Procedure Law -- and I ould say,

by the way, that the staff from what I can tel! has

done a very, very good job of drafting; it's as good
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a job of drafting a wiretapping law or eavesdropping

laws barring for the moment the policy considerations

as i have seen them, and i may say that ! have looked

at a !ot of legislation for the last six or seven

)ears both in Congress and in N York,

MR. BARTLETT: In fairness and candor

I think I should say that Assistant District Attorney

Richard UvZll&r of Mr. Hogan s office New York County

District Attorney played a major role in the draft-

ing of this section.

PROFESSOR SCHWARTZ: Yes I know that.

I detected his fine hand.

F£R. BARTLETT: He has intimate

familiarity with Berger, as you know.

PROFESSOR SChTARTZ : Yes, yes. For

those who may not be familiar with it, he argued and

lost Berger to those people in the audience°

I,£ . BARTLETT: Yes.

PROFESSOR SCH-WARTZ: Now, the bill

purports to comply with and indeed to go beyond the

court:s requirements in Berger and I would assume

l( tz as wel!. It does not and in several crucial

respects it falls short.

PAULINE E. WILLIMAN
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First, the most significant aspect I

think in question is specificity. The staff notes

several times refer to the ' " "p=r. lcularity of

description consonant with the Fourth Amendment

demand". But although this bill is obviously pref-

erable to its predecessor -- no question about that

-- its provision allowing continuous eavesdropping on

premises for 15 or more days -- and this can be 15,

30, 45, depending on the number of renewals -- this

kind of eavesdropping al!ows pzecisely the kind of

"indiscriminate seizure of the innocent conversations

of numerous innocent people' that Berger condemned.

Under this provision, a district

attorney can obtain authority to place a bug in a

private home and to leave it continuously in operation

24 hours a day € 15 days,_or catching the conversa-

tions of every occupant or visitor whots there,

including lawyers and others, if necessary, the

order may be renewed. There is no limitation on the

number of renewals and each renewa! is for 15 days.

Although the application is required to designate the

relevant hours of the day or night, this appears in

subsection (e) of 370.15, there is no provision for

PAULINE E. WlLLIMAN
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any limitation of the tap to such times in 370o--35

which sets out the warrant and the order.

Now although the particular conversa-

tions sought to be overheard may not be legally

privileged -- and by that, this isn't, I just

realized that this isn't that artfully drafted a

sentence -- by that I mean that in asking for the

application, in applying for the order, the district

attorney has to say that "Tj'm not asking for any

iegal!y privileged conversations".

true, how can one filter these out2

Although that's

Although the

provision may eliminate the deliberate breach of

lawyer-c!ient confidentiality that as involved in

Berger -- and I will remind you that a bug was put

in Berger for four months in a lawyer's office -- what

of the rmrhouse case recently decided by the Court of

Appeals where the bug on MmrhouseUs office caught

"
lawyer-c!.%en_ conferences. The district attorney

blithely told the court that, "The police officers

monitoring this conversation were instructed not to

and did not listen to or record attorney'client con-

versations". Rather a plausible assertion, to put it

mildly, since in the very same investigation police

PAULINE E. WILLIMAN
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deliberately put a bug in Lawyer Nyer's office for

four months. I guess that kind of argument calls for

what we lawyers call a lega! fiction, something that

we know isn't so but which we act upon as if it ere.

Now, this kind of very limited eaves-

drop that is acceptable can be seen from Katz here

the Court approved a bug on the public phone booth

and in Berger where the Court carefully described the

limited kinds of eavesdropping it permitted, putting

particular stress on the Osborn case where, as you

pr_obably know, James Hoffals lawyer was convicted of

attempted jury tampering. In each of these, the

eavesdropping was limited in time, place and more

importantly -- most importantly perhaps -- in people°

in Kmtz FB! agents had reasonable

cause to De_!eve that l<atm would use certain phones

at certain times. This was in connection with gamb-

ling. A bug as placed on the booth activated only

hen Katz arrived to use it and turned off when he

!eft. in apparently approving this kind of eaves-

dropping because it's not entirely clear because the

Court did this in passing, the Court emphasized that

no one elsefs conversation was overheard. It noted

PAULINE E. WILLIMAN
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and i quo e here, "0 the single occasion where the

statements o£ another per o ere inadverteDtly

intercepted, the gents redra =d from listening to

them" a d his i thi k is highly plausible i this

contezt since here is no reason to think that the

agents in th%s case ere par icuiar!y i terested in

that other person s conversation°

Although holding that the fdlure to

obtain prior judicial approval made this eaves4ropplnl

illegal -- a d i qmote = %ceep£iDg this aceo t of

the government's actions as accurate"-- and that's

what l ve just des rlbed -- is clear hat this

surveillance was so narro !y ei scribed that a

4uly a thorized magistrate clearly apprised of the

precise intrusion could constz£u£ or !_y have auth-

orized with appropriate safeguards the very llmited

sesrch and seizure that the govermmeot asserts in

fact took place .

Katz thus pemm ts eavesdropping in one

of the rare situations where it c n be llmi c ; A

conversat/o s hich take place inbug on one side of

a used place £ha amnot be easily be

used by more than one person aod where the bug is

PAULINE E. WILLIMAN
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• limited to the occasions that the suspect actually

us es the bugged premises.

ASS ISL-fMAN AL N: Do you approve

that limitation, Professor?

PROFESSOR SC qARTZ: Yeah, yes. As a

matter of fact, just by coincidence, I was in Michigan

in September at an A CU Convention and a member came

up to me and he was with the State's Attorney-General

in ichigan and after telling me h .J much he dis-

agreed ;ith what I had to say in general, he said

t qhat would you think of this kind of situation?" --

and this is just sheer coincidence -- and it was

almost e act!y the same as Katz. He said they knew

because of an informer that somebody was going to use

-- the suspect was going to use a pay phone at a

certain time to make an appointment to meet somebody

else and they said could e, do you t i k we could put

a bug on that phone for that one conversation and

then remove it and i said yes and, oddly enough, this

was exactly the same as Katz and this was before Katz

and after Berger.

SSF/ LIq, N ALT N: How do you !ine

that up %ith the Union position that it's against all
PAULINE E. WILLIMAN
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• eavesdropping and wiretapping?

PROFESSOR SC iARTZ: Well, essentially

it's because i think . e haven't thought of this case.

What , e ere thinking of primarily was the case of

the conventional bug and tap which I'm talking about

the kind that this statute . ou!d authorize, i may

say i don t kn -hether the Board ould entirely --

i assume they would go a!ong :.,ith ,hat i have said --

the Board of the Union would. We haven't had the

t me, and this is part of the time pressure, but cer-

tainly insofar as ! have been their spokesman on

severa! occasions, this strikes me as the kind of

situation T.hich just, i would endorse, ! would allow.

Now, as i have said too, I think to

• Ass emb!yman A!tman ! think, is it ?

AS S E%[BLY!LAN AL : N:

PROFESS OR SCHEARTZ:

Yes.

Approval of that

type of situation does not imply approval of a con-

tinuing iS-or 30=day bug on a house or an office

where people congregate to talk of many things. It

, may not even authorize bugging of a home or office for

sporadic periods because of the large number of in-

nocent people in conversations which may take place

PAULINE E. WILLIMAN
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then as el!° ,. telephone booth, because of its

small and .limited size is, therefore, a rather

special situation and in this respect i tz is quite

languag and thrust of Bergerconsistent _th the e

which condemned the indiscriminate seizure of the

conversations of innocent persons when "a bug" -- and

! quote here -- "is in operation in an area during

such a long and continuous (24 hours a day)* * *"

Indeed, in both situations the Court

pointed to other types of electronic eavesdropping

• hich it approved almost a!l of which involved very

narrow circumstances where only one suspect pretty muc[

could be overheard. Osborn. I've mentioned. That

was a case where an FB! informer went in to Osborn

ho 9Jas suspected of attempted jury tampering ith a

recorder on him and he recorded just that conversa-

tion.

The other three cases are, interesting-

ly en.ough the same kind of thing. Lopez is the same

thing wherean interna! revenue agent went in ith a

recorder just the one conversation. In a third case

:cniy, the authority- which may be kind of shaky for

other reasons, an informer ent in with a radio trans-

PAULINE E. WILLIMAN
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mitter but again one conversation one suspect, and

even in the Oimstead case hich ! don't know why the

Court cited it it may have cited it because of the

lack of trespass at that point but in checking the

record in Oimstead, found out that there too all of

the conversations which were overheard -- there ere

four of them -- involved an informer who told the FBi

that he was going to talk with people who were trying

to perpetrate a bankruptcy fraud and the only comver-

sations that were overheard were those that the FBI

told this fellow to set up and hich they ent to

overhear,

l,R . BARTLE :

never been viewed as eavesdropping really, has it?

PROF SOR SC ARTZ: That ' s right,

Traditionally, that's

that's right.

MR. BARTLETT: Because one of the

participants in the conversations understands --

• &.PROFESSOR SCPqARTZ : That ' s rlghL,

being made.

MR° B RTLETT :

PROFESSOR Ci dA RTm.
PAULINE E. WlLLIMAN
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these are the cases hich the Court said are appropri-

ate and --

_i . . P RTLETT : Until Katz.

PROFESSOR SC $ARTZ: And in Osborn --

Oh, no, no. in Osborn, the Court -- in Katz, the

Court quoted from Osborn saying this is the kind of

thing we approve.

P£R. BARTLETT: i understand, but Katz,

if you take that to be approva! --

PROFESSOR SCII ARTZ : Oh, yes.

[Ro BARTLE : -- of the tap --

PROFESSOR S BZ, IARTZ: Would allow one

additional situation.

b . BARTLETT: -- involves --

PROFESSOR SCI qARTZ: With non-

participant eavesdropping,

F . BARTLETT: Right.

PROFESSOR SC qARTZ: That's right.

No , as I said, in contrast ith this and Berger, the

Court repeatedly condemned continuous surveillance

oJer a prolonged and extended period in Berger, the

very kind of surveillance ! think that Article 370

ou id permit.

PAULINE E. WILLIMAN
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No , the second part -- again, these

i think are fundamenta! policy issues rather than

questions of drafting -- notice and suppression. The

heart of any court order system is and it must be in

the notice to suppress, in the motion to suppress and

the requisite notice° In the first place -- and this

may be just a minor thing and ! don t want to make

much of this -- ! found no exclusionary rule expressly

set forth. Section 375.20, subparagraph 2, excludes

evidence obtained by unlae ful eavesdropping "obtained

under circumstances precluding admissibility". ,But

these circumstances are not set forth. If Article

370 does indeed go beyond federa! requirements as

it's claimed and the violation is solely of these

extra requirements --

, o B RTLETT_: i y ! interrupt?

PROFESSOR SCFTFJARTZ : Yeah.

, . PARTLETT: We do propose, and

it's not in here an amendment to C.P.L.R° --

PROFESSOR SCB3JARTZ : i s eeo

!_2,. BARTLETT: -- hich is where it

belongs.

PROFESSOR SCiI3ARTZ :
PAULINE E. WILLIMAN
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. BARTLETT: Because we intend to

apply it to civil or crimina! matters.

PROFESSOR SC P$ARTZ: General evidence.

I o BARTLETT" in the general evidence

rules of C.P.L.R., to have a section dealing pre-

cisely , ith that problem.

PF.OFESSOR SCi ARTZ : Yes, fine. Well,

that takes care of the problem then.

ASSEI LYIAN ALT N: 4506.

. BARTJETT: In the 4500's°

PROFESSOR SC RTZ: That's here some

of it is no , i kno .

i o P4RTLETT: Right° We intend an

amendment of the present 4506 simply to cot;form.

PROFESSOR SC-BqARTZ: I take it that

the Criminal Procedure Law would have a reference --

a cross-ref= rence to something about under circum-

stances as set forth in Section 4506.

R. BARTLETT: Permanent or othe 0yise.

PROFESSOR SC TARTZ: Otherwise, itWs

kind of hard to think that you should check the civi!

rules for that kind of thing in a criminal case.

2 ° BAk f, TT. greed. If we are to
PAULINE E. WlLLIMAN
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have a Criminal Procedure Law zhich should handle all

aspects of criminal procedure it should be cross-

referenced.

PROFESSOR SC 77. RTZ : Now, secondly,

hy is it enough if notice is given to "the owner,

occupant or lessee of the premises or the subscriber

to the telephone" ghy should not it also be given to

-- and neze I not mentioning the time but the

person -- hy should not it a!so be given to the

person . hose calls are intercepted. There seems to

be no reason why the person whose conversations are

the target should not be notified for hels the one

Jho 9ilI often have the most interest in challenging

the eavesdropping. Such notice is particularly

important %hen e turn to 375.30, paragraph ! -- sub-

paragraph I -- hich is the motion to suppress. Who

makes the judgment as indicated in the procedural

law whether the evidence from the eavesdrop is being

used as.Dart of the pros ' e ?_ ,o The statute says

I think, only that he never it i!l be used as part

of the prosecution either directly or indirect!y the

must be notified. , o makes that judgment?

Federa! prosecutors for a !ong time, had an invariab!

PAULINE E. WlLLIMAN
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ans Jer whenever the claim of iretapping or eaves-

dropping was made° None of the evidence to be used

against the defendant came from the tap. This served

effectively to block any inquiry to the existence of

such wiretapping or eavesdropping. Just this eek, i

think, the federal prosecutors ill not be able to do

that ny more because there 0il! be a Supreme Court

decision or there was a Supreme Court decision on

nday hich said that if there is wiretapping it's

assumed, ! think, unless sho m otherwise or something

=- and i don't kno the exact details because !

haven't read the decision but this won't be possible

any more on the federal leve!. It might be not

possible, i dontt kn , by constitutional carry-over.

IfR. BARTLETT: Wel!, the requirement

of the statute is clear enough is it not that it

Ln!st give notice if he intends to use wiretap or

evidence derived from wiretap?

_ROF SSOR SC TARTZ: That's right, but

there is a question of challenging his judgment be-

cause the ho!e question of th= = :. u,_t of the poison-

ous tree is itself a very comp!icate4 legal question

.hich the Supreme Court hasn't done much to clear up

PAULINE E. WILLIMAN
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outside of immediat_ _y just sort of setting out in

the Robinson case the guidelines.

! o In terms of statute

though hat more can you do than say the prosecutor

must give notice under these circumstances?

= " the prosecu-PROFESSOR uL AR_ . Oh,

tot must " no_ _ e hene iez a ireta involvedglve 
'

" . p was

in the " " ' "!nve ulna u _on.

o BARTLRTT: I see what you mean.

PROFESSOR SC Z,:AKTZ: Yes, rather than

regard to l hether it produced anything that is used.

SS : 93L ,iAN ALTM N: irrespective of

i hether he intends to subm!L this as evidence.

PROFESSOR SCB'$ RTZ : That ' s right

thatls right° That ay you can check on whether or

not it did in fact come. The interesting thing, by

the way is that a lot of the reve_atmons recently of

eavesdropping on the federal leve! by internal revenu

and FBI agents has been that very often the United

States - " _.utorney purporteoly T take it bona fide, has

had no idea of whether or not the evidence he used

came from , iretapping or eavesdropping. It turned

out that a lot of it did. The FB! just didn't tel!
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him° He said, here is our nforma mon and he just

sort of, ! guess h a no ev .!, s_ no evil arid that

was it, and so it seems to me that that, you can't

rely solely on the prosecutor's statement either

itting!y or --'" " Iun z ng_y. He may not be accurate in

that - = "s a e ._nc and it appears that the rule should

be, as ! mentioned here and judge Learned Hand set it

do n in the Goldstein case, that where the existence

of electronic e vesdropping is sho n -- and here is

here your notice comes in -- the prosecution must

show that its evidence %ss Dot derived therefrom.

No , finally, =n this is a more con-

troversialmau e , hy the automatic exclusion of

"secret recording of conversations .. ith the conE ent

°- = The staff notes say that thisof o of uh parties''°

is not eavesdropping, the point that Chairman Bart!ett

mentioned a minute ago. The Court, however, in both

9Katz and Osborn, po n_ed up o Katz and Berger

rather =- pointed to the judicial authorization in

Osborn' , . ',,'-,i - 
"

, h ..... ._n _ved prec_se,_y such a recording as

vital to +s _,. a=gality and I give this citation to

Katz there and to T think,• = _ so _ to be on the

safe side even . here consent is involve4 there ought

PAULINE E. WILLIMAN
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to be judicial approval.

Three, wiretapping : ! have left for

!l st the most troublesome aspect of this proposal, an

aspect which continues the tradition of lawlessness

that Ne , York has followed at least since Benanti in

1957 and earlier since Sch , artz, Z think, in Te xas in

1952.

i .. BARTLETT: i take it this is the

matter about Jhich you and i talked at greatest

length this = .... = _ o ?.

PROFESSOR SC $ARTZ : Yes, yes.

I . , nd without trying to

cut you short do you fee! nat the Katz case forti-

fies your point of vie on tap?

PROFESSOR SC.%A TZ: Wiretap? i don't

think Katz really affects that at all.

h . On the question of emer-

gency eav sdroppimg ?

P .OFESSOR SC! qARTZ : Yeah. Oh, on

emergency eavesdropping; i actusliy-- that's one

thing I'm not taking a position here at allo

_q. 4 PCTLETT : O.K.

PAULINE E. WILLIMAN
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troubled about that but since ! haven't had a chance

really to think about that problem and since there

will be more time this is sort of what I meant at

the beginning about the need for more time, I'd like

to think more about that.

i' .. B E : But in fairness, i thinl

that you should hnow and everyone here who's inter-

ested should kno that the administration plans to

submit a iretap proposal to the Legislature this

year apart from the enactment of the Code, the

Criminal Procedure La and so as to this portion of

our proposal it may ei! be that it is dealt with

by the Legislature some time prior to dealing with

the whole procedure.

PROFESSOR SC $ARTZ: Wel!, my position

as ! said, is that regardless of Katz and Berger which

deal only -- - -'" *--' - -v _ _ _ =. u _onal limitations, Section

605 effectively b!ocks Nev York State from author-

izing any kind of wiretapping and this is wiretapping,

not eaves dropping o

This statute and any J!sgislation that

is proposed along the same lines -- and I take it it

;mouid be along the same lines =- d liberately violates
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Section 605 of the Federal Communications Act, hich

bans the " °- °-°inuer,epLzo and divulge nce of wiretapping

conversations or any use of these conversations.

Katz and do not in any way relax the force of

Section 605. Tney merely add a constitutional ban on

non-trespass or on eavesdropping and imp!ied!y bring

iretapping under the ^",_ uu_ me dment.

in 1961, Attorney Hogan ad-

mitted .....na -o= =..... of iretap evidence in Court

, as a crzminaz act. Inls admission was made in dir-

ect response to +e ac ly the same conclusion by United

States ' °i .cu_ judge Sperry Waterman concurring

in the Pugach case and judges in Ne York Jno have

refused to issue Tiretap orders have concurred and

of course, the Supreme Court made the same decision

in many

ich Pugach case?

PROVSSOR SC} 97RTZ: In the Second

zrcui_ Cou t, = = Doi!inger.

liR. BENT-.EY: There are a million

Pugach cases.

PROFESSOR Su_ P.TZ. i'm aware of that.

l' w, anere can be no doubt, i hmn'<, that this

PAUL;N£ £. W|LL|MAN
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article expressly prohibits the use of wiretap,

divulgence in Court, and surely contemplates that

such conduct is purely a violation of federal law.

MR. BARTLETT: Of course, if we are

wrong then so are six out of seven members of the

Court of Appeals, don't you agree?

PROFESSOR SC ARTZ: Exactly.

MR. BARTLETT: Kaiser decision ?

PROFESSOR SCHWARTZ • Exact ly. i quite

agree, and I think this is part of New York's deci-

s ion o

MR. BARTLETT: We prefer to think that

we and the six members of the Court of Appeals are

right.

PROFESSOR SCHWARTZ: Wel!, wait a

minute, let me backtrack just a minute, l'm not sure

that the six members of the Court of Appeals deny

that this gas a federal crime° What they Said was

that they ,Jould not exclude wiretap evidence. I

think thatls all the issue is°

MRo BARTLETT: Didn't they sag:im ef-

feet that in their view it didn't apply to State law

enforcement ?

PAULINE E. WILLIMAN
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PROFESSOR SCHWARTZ: If they did, then

they were very wrong because it was flatly said in

Benanti, which created the great outcry in 1957, that

it did and it %ms sort of intimated in 1952 as such

in Schwartz against Texas that it did. I don't think

there"s much doubt about that.

The fact, as I said, this conduct is

as crimima! as any other violation of federa! law and

the fact that itgs done for a public purpose or bene-

fit makes no difference, as Brandeis reminded us in

his dissent in Olmsteado if this is enacted and ire-

tap evidence is introduced in court or otherwise used

and perhaps if merely an interception takes place,

although this is up in the air, but certainly if it's

introduced in court, everyone involved in preparing

and prom timg such enabling legislation is guilty of

aiding and abetting a federa! crime. Obviously, no

prosecution wil! take place despite Judge Waterman's

demsnd for those prosecutions seven years ago. The

United States Department of Justice will not prose-

cute a New York law enforcement official, I think

less likely a New York State assemblyman, and very

unlikely Governor Rockefeller, although that depends

PAULINE'E. WILLIMAN
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on political considerations in the future,

MR. BARTLETT:

PROFESSOR SCHWARTZ:

thauo

MR,, BAKTLETT:

anyway,,

Not Mr. M rgenthau

Not Mr. Morgen-

! say that seriously.

PROFESSOR SCh /ARTZ : i know, I know.

Especially since the FBI has be n caught itself in

so much illegal eavesdropping with no prosecution so

far, but the act is no less crimina!.

As Chief Judge Fuld said in a differ-

ent context just a few weeks ago, courts do not

preserve justice by allowing further criminal acti-

vity to take place. New York has flouted federal law
[

for a long time now and this is another reason for

our opposition to the wiretapping aspects of this

Article. As Brandeis said, the government is the

omnipresent teacher and this matter in New York

despite its good intentions is teaching lawless law

enforcement.

Thank you.

MR° BARTLETT: I have one --yes?

ASSEMBLYMAN ALTMIN: I would just like
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to re-emphasize Chairman Bartlett ts comment that we

wil! be having legislation this year that the

Governor"s office is going to sponsor and if you have

any other comments, you can be ready for him°

PROFESSOR SCHWARTZ: Wel! --

MR. BARTLETT: I think you can

probably -- I don't know how soon the bill ;ill be

introduced but within a month some time.

PROFESSOR SCkTARTZ: Yeah. Wel!, the

Union, of course, has the legislative representative

up there, Nell Fabricant, and I take it he will see

it as soon as most people ill.

MR. BAR ETT: One point IWd like to

make: You did note of course that our proposed

statute does preclude the eavesdropping, eavesdropping

upon privileged conversations.

PROFESSOR SCHWARTZ: The deliberate

eavesdropping on privileged conversations.

MR. BARTLETT: Right.

PROFESSOR S gARTZ: Yes, yes, and I

made that point.

MR. BARTLETT: So I think it's fair to

say that an application which was based on an eaves-
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drop of a lawyer-client conversation ought to be

denied at the outset under the statute.

PROFESSOR SCHWARTZ: That ' s right,

thatVs right, and which was based on an attempt to

eavesdrop.

MR. BARTLETT: On an attempt.

PROFESSOR SCP ARTZ: Thatgs correct,

and IWm sure IWve been struck and IVm sure there has

been by normal methods, sociological methodology, one

can dra from this the fact, Itm sure, that a huge

number or a huge proportion of the cases that ach

the Court involve client-lawyer eavesdropping. IVm

shocked at this, by the way. Itns just come to my

mind recently but if you look at the New York cases,

if you look at the federal cases, the cases that the

Supreme Court has been throwing out recently over and

over again, they involve taps on lawyers or on lawye!-

client conversations, the Katz case the Berger case,

the Morhouse case. i'm not familiar with Nyerp

Kaiser, the Roberts case a few weeks ago where the

Courts threw something out, the Coplon case in 1951--

i mean over and over again you know, and it strikes

me that this must be more than accident but, on the
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other hand, that's not a situation, one doesn't know

how representative a sample that is, but I'm really

amazed and surprised by this. IWm sorry to have

taken so much time. I didn't realize it would take

that long,

MR, BARTLETT: Any other questions?

(No response. )

We will now hear from Sheriff John

Tutuska, Sheriff of Erie County. You can speak from

there if you would like or use the mike over here I

think.

I. JO. q TUTUSKA: IWm sure everyone

can hear.

Mmo Chairman, members of the Commission :

_ e problems hich face each and every law enforce-

ment officer today are manifold and complex. The

instances of crime is our nation are becoming more

numerous each day. It is, therefore, incumbent upon

all persons connected with !eTs enforcement to use

every effort to streamline enforcement procedures and

make them practical and efficient.

When the revised Pena! Law took effect,

there were many who felt and still feel that mistakes
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ere made. This has led to considerable confusion

among la enforcement personnel as . ell as legislators

who are now beset with the complicated task of

sifting out and attempting to reconcile these alleged

mistakes,

No , Te are faced with a revised

Crimina! Procedure Law. We want no mistakes to

plague and cripple law enforcement this time. It is,

therefore, incumbent upon el! of us to see that this

la when it is enacted is effective and in decreasing

the rate of crime and thereby protecting thehonest

citizen in his home and on the street as well as the

law enforcememt officer in his duties°

To this end, my staff and I have been

and sti!l are conducting a thorough study of the pro-

posed revisits of the new la and will be tasking

specific suggestions for changes in various areas°

A comprehensive list of proposed changes and the

reasons therefor is being prepared right now and wi!!

be submitted to the Commission within the next t Jo

weeks.

It is my fervent hope that these sug-

gestions will be thoroughly digested by this COrn--
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mission and that the people of this State and particu-

larly the people in Erie County will derive comfort

and peace of mind when this new law takes effect.

I do want to point out that the Com-

mission has performed an outstanding job in revising

this Code, simplifying it and making it more practical

and workable for all of those that are involved in

the criminal justice process. We think that you did

a rea! fine job on revising it but we do find areas

where e are mot in agreement with it but it Is such

a big job and you spent a considerable amount of tame

on it, that the few short weeks wetve been working on

it we find we can't come here to you today and give

you not on!y the changes that e request but the

reasons for it. We want to be absolutely sure of our

ground and we will present it to you in writte form

so that you may have am opportunity to digest as well

Thank you very much.

MR. BARTLETT: Thank you very much,

Sheriff. If we have these by the 19th of February

we'll have them together with the comments we"re

getting at the hearings and the Commission would be

able to consider them when we go back over the pro-
PAULINE E. WILLIMAN
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By the 19th would be right, wouldn't it?posals.

Yes, by the 19th.

MR. TUTUSKA: Mr. Chairman, you'll

have it in your hands within two weeks.

MR. BARTLETT: Thank you very much.

Good to see you, John.

Next we have speaking for the N ,

York State .Magistrates° Association, Judge Eugene

Salsbury o

(No response, )

Apparently he is not here.

For the Buffalo Police DepartmeDt

Deputy Commissioner Thomas Blair,

MR, BLAIR: Al! zight Mr. Chairman.

MR. BARTLETT: Good morning, Mr. Blair

_wi{. BLAIR: Good morning, Mr. Chairman,

R. BARTLETT: Do you want to speak

right from there? I think if you want to tilt the

mike over Mr. Altman is mastering the switchboard

over here and I think he"s got it figured out.

MR. BLAIR: All right.

MR, BARTLETT: Fine.

MR. BLAIR: Mr. Chairmsn and members of
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the Commission here present: The Buffalo Police

Department thanks you for your courteous and gracious

invitation for an appearance here.

in going through the proposed revision

of the Criminal Code we had a little difficulty

through a lack of a distributiom or rather a deriva-

tion and distribution table so that if we omit some

things that are obvious to others we had no intentlo

tO do so,

In listening to Professor Schwartz, i

l ow that I myself became somewhat more humble. I

trust that the 5ommlss_on ill understand that police-

men cannot make the erudite presentation that the

Professor made and that perhaps --

ASSEMBLYMAN ALTMAN: You seem to have

done very , eil at our last meeting in New York.

MR. BLAIR: Thank you, sir.

MR. BARTLETT : Sincerely.

MRo BLAIR: No thank you. -- and

that perhaps some of the suggestions that they make

may seem ridiculous to you but I assure you that they

are mot so to policemen, We have just decided to

begin at the first section and go through in other
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words, follow through in numerical order.

MR. BARTLETT: All right.

MR. BLAIR: The first section that e

ould like to make comment on is found in the definio

finns, Sectio 1.20, subdivision 15. It has to deal

ith the definitien of a police officer and in your

comments, it mentions that there re two advantages

to the term "Peace officer ', these being that a

peace officer may arrest on reasonable grounds and

also that they have an exemption on the use of fire-

arms, that is carrying of firearms under 265-21A of

the Penal Law°

We feel that there is a very great

advantage to the public safety, that the real advan-

tage of Section 154 which defines -- of the current

Code which defines peace officers is the stateside

protection afforded the citizens of the sovereignty

by well-trained and duly appointed policemen in our

cities, to,ms and villages who, by virtue of said

Section 154 are also peace officers of the State of

Ne J York and we fee!. it would be to the detriment of

the safety of the citizens of the state if the pro-

posed elimination of the term "peace officer" is

PAULINE E. WlLLIMAN
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carried out.

As the comments indicate on Page 28,

paragraph i, the proposed change from the present law

lies not so much in the new definition of the term

"police officer" as in the elimination of the term

"peace officer".

. BARTLETT: We intended, Com-

missioner, if we failed to do so -- I'm glad you made

the point -- but we intended to give all the power to

the defined category police officer under the pro-

posed Code as is given the peace officer under the

present Code.

BLAIR: Wel!, iI!! make some refer-

ence to where the term "peace officer" is used throug[

out the .m you mean through amendment or proposed

amendment ?

MR. RTLETT: No, we intend -- T e

intended here to use the term "police officer" to

connote, one the same function and, two, the same

po er that the peace officer now has under the

present law plus -- plus -- the powers given the

police officer as he's defined in 154-a of the presenl

Code.
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MR. BLAIR: Well, ! know that in its

comments, the Commission seemed disturbed by the fact

that so ,many public personne! were included within

the definition of "peace officers" under 153.

MR. BARTLETT: at is true.

MR. LA!R: Or !54. And we feel that

I "the so_utzon is not to delete that section but rather

to scan closely those persons therein who are _ncludec

within the definition of peace officer and then to

amend the section to include in the subject definitio

sly those public servants performing police officer

functions,

MR, BARTL fT. That's precisely what

we intended to do precisely,

MR. LAIR: All right. Now, many of

the Etatutes the sections in the recently enacted and

effective Pena! Law are couched in the term "peace

officer".

MR, BARTLETT: And we require an amend.

ment throughout the Penal Law to conform to the

terminology of this.

MR, BLAIR: Al! right O,K, Then in

that respect that this amendment following so soon on
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its enactment, it does give the impression of what

the Commission has referred to as a patchwork ap-

proach to us.

, BARTLETT: Weil you'll agree that

the use of the ord "peace officer" in the present

Penal Law has to be geared to the present Code?

MR. BLAIR" !ndeed indeed.

MR. BARTLETT: And if we have a new

Code we !!! have to mesh those together as we have

the present Penal Law and the present Code, and we

wil!.

FiR, BLAIR: And these are some of the

difficulties that weWre in because apparently the

Commission %as unable to carry through with the

Legislature's original Commission and that as to have

both the Code and the Pena! Law presented together.

MR. BARTLE_f: Right, that ' s right.

MR. BLAIR: By what was it, February

!st, 1963?

MRo BARTLETT_: Well, don tt -- I

assure you that nobody e pected that we would finish

this by February Ist 1963, that ever met.

MR. BLAIR: i'm merely quoting I

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

/



45

think it was Chapter 36! of the Session Laws of 1961o

MR, BARTLETT: Yes o If you ' re famil-

iar with commissions Commissioner, they al! have a

termina! date within a year or two of their enactment

and then theygre extended year by year.

_MR, B;_ IR: And for the record, this

Commission had a most difficult task and in good

faith has done gPnerally speaking, on the overall

picture a good job, very good°

_MR, BARTLETT: Thank you,

. I AiR: Now in Section 30.80,

you get into the definition of hat a statement i -

voluntarily made is. We fee! that subdivision 2 of

that section could be eliminated.

ASSEIBLYiIN ALTM_AN: Pleas e, S ec finn

38?

! R. BLAIR: 30.80 subdivision 2.

it has about six examples of presentations of what is

meant by an involuntary statement. We fee! that the

courts are wel! able to detect and decide whether or

not a statement is voluntarily made and that there is

enough case law on the subject to adequately cover it

F I, BARTLETT: You would prefer that it
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not be a defined term then?

I . BLAIR:

MR. BARTLETT:

be defined.

We would prefer that it not

And ho would you--

how would you xpress the constitutionality question

hich is contained in Subdivision (f) of that defini-

tion? Would you leave that unstated too? That's a

catch-all admittedly.

_, ° BLAIR: Well, it is not stated in

the current Code of Criminal Procedure.

FiR. BARTLETT: No.

_, BLAIR: And yet policemen know

that ghen you have a, let's call it a custodial sus-

pect that you had better give the advices set forth

by the United States Supreme Court in Miranda or any-

thing that the subject may say goes out the window.

O.K,?

MR. B- RTLETT: You don ' t have any

quarrel ith the definition; you just think it ould

be better left unsaid, is that it?

i ,. BLAIR: I think it ould be better

left unsaid because hen you say it, it may open p

the av ue to further restrictions and I feel myself
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that a confession is good evidence.

,. BARTLETT: We do too. Our purpose

in defining - .las just the opposite, as a matter of

fact.. It was to be hoped that in defining it statu-

tori!y, we might put an end to n J kinds of involun-

° htariness whlc., has been the unhappy trend of the

COUrtS,

R. BIIIR: Now Section 60.20, Sub-

division 2, says or it deals with warrants of arrest

and says, ' Even though an information * * * is suf-

ficient on its face the court may refuse to issue a

warrant of arrest * * * unti! it hes further saris"

fled _tsei by inquiry or examisation of witnesses,

that there is reasonable cause to believe that the

defendant committed the crime charged." And we have

no quarrel with that but we do fee! that as Article

35 of the Penal La? is presently 7orded that a magis-

trate has Or a court cannot when a prisoner makes a

allegation of a wrongful use of force on the part of

a police ozflce_ that the magistrate doesn't have

the discretion to examine into whether or not a sum-

mons or warrant of arrest should be issued, that

prima facie when the prisoner makes the allegation of
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a wrongful use of force the magistrate must issue at

least a summons and, for that reason, we believe that

n we're getting into the force provisions of the

4

revised Penal La o

ASS BLXAN ALTIN:

about 60°

He's talking

M!!. McQU!LLAN. ommiss loner, wou Id

wouldn't, no° But what I mean or what I am trying to

convey is that policemen feel that Section 35.00 in

connection with 35.30 mandates a justice to issue a

9 arrant for the arrest of a police officer or a sum-

mons for him, that's al!, that what Section 35°00

says -- !ook at It, the whole a_tlcle -- in relation

to a police officer using force, it says that you can

only ramie thzs as a defense to a charge, let's say,

of assault levied against you by the prisoner whom

you fee! you found it necessary to use force in order

to apprehend°

MLR° B .RTLETT: Well, but Commissioner--

MR. BLAIR: Yes.

PAULINE E. WILLIMAN
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: . BARTLETT: The vast majority, the

overwhelming majority, of warrants of arrest are is-

sued upon charges made by police officers.

MR. BLAIR: Indeed.

b . BARTLETT: And don't you want the

Court to be responsive to a valid information filed

Jith that Court?

. BLAIR: indeed ! doo

MR. BARTLETT: That's valid on its

y.acE.

MR. BLAIR: indeed ! do.

I,'£R. BARTLETT: !snWt that the area in

which this question really arises most often?

MR. BLAIR: Certainly. But if, ho J-

ever, if the Court can avoid the use of a warrant by

doing what this section indicates, that is, further

examine e itnesses, fine. Then the warrant shou!dnWt

issue but " w a ! am saying is that there is inequa!

treatment there as e view it, and an unequa! standarc

as between the private person and the police officer.

FAR. BARTLETT: Will you spel! that out,

please, because i missed that point entirely? What's

the differ e ce?
PAULINE E. WILLIMAN
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. BLAIR: All right° Under 246 of

the expire Penal Law, the statute read that the use

of force as not unlawfu! hen committed by, I believ

it said, a public officer in the performance of a

legal duty. Accordingly, if a person went to get a

warrant for a police officer, there was nothing wrong

ith the court examining whether or not the officer

had exceeded, let's say, a rational or the rationa!

bounds in the degree of xo_ce he used.

£R. RTLET_T: Weli if under the old

law an information was filed lKh the Court charging

the police ofx_cez ith assault --

fR. BLAIR: Yes, sir.

MR. BARTLEIT: -= with assault, and

on its face it alleged a crime, a ,Jarrant would have

to issue, 0ouldn't it ?

MR.F iR: !f on its face, it

alleged a crime but the officer, as I understand it--

and ! may be wrong; ! have been through a f --

the magistrate had the opportunity to cal! in a few

persons, examine a few witnesses, somewhat like you

might do on a summons, and then make a judgment as

to whether or not the , .arrant should issue. We feel
PAULINE E. WILLIMAN
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he no longer has that discretion.

P . FARTLETT: Will you look at 60.20,

Subdivision 2, Co missioner?

. LAiR: natWs what ! was reading.

. BARTLETT: May refuse to issue it

unless he further satisfies himself by inquiry or

examination of witnesses. That's exactly what y re

asking for, isn't it?

= • but when you get overi' . BLAIR. Yes •

into Article 35 of the Penal Law, the Section 35.00

says that we raise justification as a defense in a

criminal proceeding and I believe, that, in e-==,_ect,

they are-saying that when the person makes the allega-

tion of an assault let's say, the crime of assault

against a police officer the magistrate does not

have the discretion under this 60.20.

, BARTLETT: Oh well, we defi litely

disagree that that ls the rule at al!.

MRo BLAIR: lwm only presenting the

I opo lcemangs view and as I say it may appear cumber-

some and wholly unreasonable to yourself or the Com-

mzs=iono Please understands, as ! say, that we are

iice officers and that we cannot make the type of
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presentation that was made for the representative of

the Civil Liberties Union°

. BENTLEY: Wel! Tom, the point

you"re getting at is that you don"t want the magis-

trate to be bound by having to issue a warrant just

because somebody brings in an information. You ant

him to have the right to inquire.

! ,. BLAIR:

police officer, right.

.. BENTL :

qo B !N:

_n ormatzon against a

Fight.

w= v ould like that c e r-

tainty,

B NfLEY. i see your point._£R, 

. BLAIR: Any arrest that e make

now we feel even though there was -- wel!, just take

a fel!o by the arm because he won't get in the wagon

and move himzn o the wagon, we feel --

ili. BENTLEY: You appreciate a lot of

these in formations don "t come from police officers,

they come from supposedly aggrieved citizens.

i!R. BLAIR: Oh, yes, I'm for this

discretion, i am for Section 60.20°

! ,. B-AR_ EfT: Let me say that my
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understanding of 60.20 is that an information filed

I -ith a magistrate, the _ower criminal court judge as

our nomenclature goes, which alleges the use of force

against a private citizen by a policeman, here it

appears on its face from the c!_cumstances that

c_e=r!yl it as justified, he ouid be derelict if he

issued a zs -- not just rong, he'd be derelict

if he did.

MR. BLAIR: I hope that youWre correct

and i hope that the courts }it. Chai aan, see it as

such, you see° i read " le wt In attic -- i don know

believe in regard to Rap Bro . had a little differ-

Ceowith apo1 c__ e officer outside the United Nations

Building and while the magistrate dismissed a summons

it was obtained, it was obtained., he indicated that

the sub3ec matter ,aou!fl be brought up at the trial

as to whether or not the officer had engaged in a

wrongfu! use of force.

Now, under Section 60.40 in the

z st paragraph, arecomments on Page 93 the second n

we to imply from that that there are areas other than

the arrest area where the term "peace officer" il!

be used? if so, and the term "peace officer" is to b
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eliminated as , e indicated before, where are we to

look then for the defln_c _on of peace officer or is

this one of those cases where you're going to change

the , ord peace officer" into 'poiice officer"?

I , gRTLETT: Let me just deal . ith

that try to sum up our position simply.

I gather from %hat you said that you r

as unhappy as e are with the laundry list of people

that are included in i54 now, and e thought that the

word "police officer" as a more meaningful denomi-

nation for the group we think ought to have full

arrest powers and a!l of the other authority ,;e

associate ,Jith the regular policeman than was the

term ' peace officer 'o

{e could just as easily have defined

the word peace officer'v in Article lO and come up

Jith exactly the same result. We did not intend any

change in hat the now peace ozf_cer may do by chang-

ing his name to pc!ice office_r. We've already done

that as to part of his =uthor-.ty as to 154 and,

frankly, as you see our definition o[ police officer

hich is intended to replace peace officer is about

that !54-a, approximately the same categories, and so
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we simply intend by this that the category police

officer "una=r the new Code have =actly the same

authority, no less than the peace officer now. We

could have left it at peace officer just as wello

P , BLaiR: You'l! reassure an awful

!ot of policemen if you do. i mean it may be

psychological, . Cn zrm n.

l, . BARTLETT: We got a psychological

problem on the other side, all these people who are

not policemen ho are n , peace officers, you see.

MR. BLAIR: Under 60.60, Subdivision

in order to effect the arrest, it says the police

ozz_cer may use stlch physica! force as is authorized

by Subdivisions ! and 2 of Section 35.30. We donWt

feel that Section 35.30 authorizes it.

iin, o BARTLETT: Well, if e say so here

it will he!p on't it?

,_ : What

MR. BAR ETT: if we say so here, that

? Isn't that yotrcomplaint now?ill help, on t _u.

i .. BLAIR: it -muid be better if you

said so in Article 35, } ir. Chairman for us and I am

presenting, as I say, our vi gs.
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Under Section 60.70, it says that the

defendant -- this has to deal with a warrant of

arrest issued by a Court served by a police officer

outside either the county of issuance or an adjoining

COUnty.

It says that if the defendant refuses

to endorse the wazrant of arrest -- in other words

make an e dorsement thereon that he wants to go back

to the county the Court of issuance -- it says the

police officer must state the refusal as a request to

be taken to the local court, the county of arrest.

• No , e can conceive that a defendant

ouid want to be taken to a court in the county of

issuance but for some reason refuses to so endorse

the warrant st=ring that he wants to voluntarily

return to the county of issuance but he is not

signing anything and further that he will resist if

effort is made to take him to the loca! court. Now

in such a case would it not be more reasonable to

take the defendant to the county of issuance and then

if the issue is raised, take up the issue in court at

that time as to whether or not he ould want to returr

MP.. PAR_ E T: We thought we were doin
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the policeman a favor here, frankly.

iil . BLAIR: We appreciate your good=-

MR. BAKTLETT: Bemaus e whenever this

question is litigated it's a difficult one° What's

the rule now, Commissioner?

. BLAIR: Pardon ?

l . BARTLETT: at is the rule nce ?

i . BLAIR: i can't hear you.

. BARTLETT : at s the rule n ?

v TI . B _R: Un!e s he requests to be

taken, I believe, to the county of arrest, let's say

then you bring him back.

MR. BARTLETT:

to give the policeman protection here that if he

really wants to be taken to the -= after al!, !et s

:ssume an arrest maae in my county, the extreme

eastern end of the state from here --

FiR. BLAIR: Yes, sir°

!£ . RTLEYf: -- on an Erie County

"Nowarrant. If the defendant upon arrest says, ,

take me right through to affaio, we might as e!l

have the arraignment there",._in=" e, just indicate on

here, "I "Tw=_-ge appearance before the local judge".

PAULINE E. WILLIMAN
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it seems to me that's a proration to the police

officer so the question won't be litigated because if

the fello ¢ says, "No, i won't sign", itWs no big deal

to take him to the loca! judge, is it, while he's

there ?

ER. BLAIR : Oh, then you may get

involved into having _4 you may be compelled to use

force to take him to a local court of arrest. In-

voluntarily, he wouldn't involuntarily go there be-

cause voluntarily he would return to Buffalo.

.. i RTLETT: Isn't that pretty far-

fetched, as a matter of fact, that he would physicall

resist going to the local court but ouid willingly

go back 400 miles to another court ?

. BLAIR: l r. Chairman, you think

of it and the poz..ceman in the performance of the

functions of his office runs into it and this is only

a suggestion, giving you the benefit of what exper-

ience we have.

io BARTLETT: Wel!, we thought we

ere doing you a favor.

it out.

BLAIR:

if not, we'll probably take

At no time, P . Chairman,
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have we ever questioned the good intent of this

Commissio and , = kno ' ,_ naL you are trymng to do and

doing very ÷!! a most amfz!cu!u job

ec zmon 60.70, SuSdivisionNo ,7, under 
"

4, it's a requirement to take the person or in other

ords, he must be fingerprinted and mugged. There

are situations where the nearest mugging and printing

facilities . ou!d be not in the loca! court but in the

court in the " v letWs say . in theterr. tor embraced

court of issuance In other ords you may only have

to go 200 feet to cross county line that would take

you into the court of issuance but there you would

be able to print and mug him whereas if you were

to stick resolutely to this provision of the section

you might have to drive 30m_ =.1 s . th him in order to

get to facilities here he could he printed and

mugged.

isnlt that the present

practice to print him and mug him before arraignment?

Mil. n AT ._,. We print him and mug him

before arra _gnmenc but under the present practice,

_ t_me --the on!y that you mug and print and we'l!

.get into this are too -- you have opened up an
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entire ne area of printing and mugging here hich

we il! have some comments on, you see. We do in

felonies and in certain misdemeanors and offenses

specified in, ! think it %as, 552 or thereabouts of

the current Code.

_ARTLETT: That's the present law,

is it not the present practice, that you do finger-

print and mug before arraignment?

BII/R: indeed.

i BARTLETT: And the purpose of

Subdivision 4 gas again for the benefit of the

policeman that if that took a little time, it was not

to be constzued to be an unreasonable delay. That ts

the only reason that's in there°

o BLAIR:

i _ .

fine, fine.Al! r_ght,

Yes,

Under 65o!0 relating to

fl

the issuance of summonses in lieu of a warrant, it

o °seems to provide that if the Court Is satlsf_ed that

the der_endan _ ill respond thereto, the Court must

issue a summons instead of a warrant 'since the

summons may be served by a police officer, by the

complainant or by any other person designated by the
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Court, Nm¢, if the offense charged is a misdemeanor,

how does the person get fingerprinted and mugged

pursusnt to Section 80,107 Or are we not to mug and

print them in cases of summonses? In other words,

this is he ne t question. If a summons is served on

the person is that an arrest? 

.R . BARTLETT: No iris not.

MR, BLAIR: Teen apparently we do not

mug or print them in cases where summonses are issued

MR. BARTLETT: You make a good point

here though.

MR, BLAIR: What?

MRo BARTLETT: You make a good point.

If the purpose of 80.10 is to get more complete

fingerprinting and mugging of those persons charged

with misdemeanors or felonies andwe at the same time

want to encourage the use of summons where it's ap=

propriate in lieu of arrest --

MR. BLAIR: We're all for the use of

summons, use of the summons more.

MR° BARTLETT: i know you are an4 your

point is well-taken. That probably isn't an intelli-

gent method of sorting out those misdemeanor cases
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that ought to be fingerprinted and mugged and those

that ought not to be.

MR. BLAIR: In other ords, the law

frequently refers to arrest. Now, apparentiy you

aren't going to include in this Code of Criminal

Procedure a formal declaration of the definition of

arrest as appears in the Current Code. Or are we to

here rely on Case law, which is a!! right so long as

we understand.

M/ . BARTLETT- Your point is that you

think that maybe 65.10 ought to say a summons is not

an arrest but we have arrest as defSned here too and

it's clear we did not intend the issuance of a sum-

mons to be an arrest,

MR. BLAIR: All right, and if you

don t, do you ;ant such a person ho receives a:

summons to be fingerprinted and mugged ?

MR. BARTLETT: Commissioner, I think

youWve pointed to a gap here hat has to be filled.

I believe and again I speak for myself, I hel_eve it

was our intention that all misdemeanors as set forth

in 80.10, I guess it is, be fingerprinted and mugged

and itls obv_ous from the language that e use in
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80.10 that it , ould only, as it is mow drafted,

include hose .;ho have be arrested, right. It is a

good point a d as a matter of fact, Mr. McQui!lan ha€

already said that he will d aft someth!og to cure

that.

M . I AIR: Well, you say there is a

gap and it has to be filled. We haven Wt said that it

o o --oshould be filled by m!moerprzm=Ing persons ;ho are

summoned or perhaps givem am appearance ticket.

MR. BARTLETT, Well at least you have

pointed out to us a gap im our scheme because ! feel

quite certain that the Commission intended that al!

misdemeanor charges, defemdants be mugged and finger-

printed, hank you Commissioner.

MR. BLAIR: Because an arrest is no

more a conviction than the issuamce of a warrant.

MR. BARTLETT: Of course not.

MR. I A!R: I! right.

Now, Sectiom 70.20 dealing with ar-

rests by private persons.

Now, a Buffalo police officer st dimg

on the Buffalo side of a street co-termlr as ith a

suburban commumity, hearing a gunshot, turns around
PAULINE E. WILLIMAN
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and sees a . oman slump to the ground. A man is

running from her presence and caz'nies a oman's hand-

bag in one hand and a revolver in the other, On-

lookers point to the running man and shout, "Stop thal

man, he just shot and robbed that woman"° The police

officer realizes he cannot ove.rtake the fleeing hold-

up suspect so he fires his ervzce revolver at the

suspect ounding and stopping him and thereupon

places him under arrest,

In this circumstance, the police of-

ficer has made an arrest as a police officer under

Section 70°30, We are discussing Section 70.20, The

use of his firearm is justifiable under Section 35°30

but, of course, he may have to raise that justifi-

cation as a defense in a criminal proceeding against

him,

MR° BARTLETT- Just the way he did

under 1055,

MR. BLAIR: at was that, sir?

MR. BARTLETT: just the way he did

ruder 1055 of the old Code, of the old P ai Law.

MR. BLAIR: Oh, you have eliminated

from the old -- it is not quite the same, Mr. Chair-
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• Mar},

MR. BAR LET : No, no.

HR. BLAIR: Under the o!d one, you

also had 1054 here . e got into the area too of

excusable homicide but that's- a part we're discussing

further here. The firearm ms justifiable under 35o301

lqo , the firearm use is justifiable because he is a

peace officer and a peace officer may use deadly

physica! force under Subdivision 2 of Section 35°30

of the Pena! La He such a. _s peace officer under

35.30 because he is a duly appointed policeman of the

City of Buffalo and Section 154 of the Code as it

presently reads defines such a duly appointed police-

of Buffalo to be a peace officer, but the proposec

elimination of the definition of the term "peace

officer" -- no , weirs getting into this because you

say yougre going to change it -- but it may raise

questions as to whether or not the officer's use of

force would be justifiable under Section 35.30.

MR= BARTLETT: Well, obviously, Com-

missioner we're going to have to use the same term

in both cases,

MR. BLAIR: O.K. Fine, you've indi--
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cared you're going to make the change there. Assume_

though the same fact situation with two exceptions.

First, the incident occurs directly across the co-

terminus street from where the Buffalo policeman is

standing. That is, it occurs on the suburban com-

munity side of the street The officer sees the man

shoot the woman, sees him take a run a ay, sees him

take he handbag and sees the man start to run. He

starts across the street in pursuit of the offender.

The instant he crosses the center line of the street,

Section 70,20 operates to denude him of his status

as a policenmn and converts him immediately to a

private person.

MR. BARTLETT: What is he now?

MR. BLAIR: nat ?

MR. BARTLETT: What is he under the

present law ?

MR° BLAIR: He is a peace officer of

the state.

MR. BARTLETT: Well, hat' s his power

of arrest outside of his bailiwick?

MR. BLAIR: Oh, peace officers can

make an arrest outside their own bailiwick. !s it
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your understanding -- itls our understanding that

they can, you see.

MR. BARTLETT: Of course they c so

can a citize too. Go aheads make your point°

MR. BLAIR: A!l right, O.K. As a

private person, he is still able to make lawful

arrest under Section 70.20 which says a private

person can arrest for a felony anywhere in the states

but he cannot make the arrest as a police officer

now under Section 70°30° The offender is out-

distancing him° He could apprehend him with the aid

of the firearm but the moment he crossed the center

line of the street, the statute operated to make him

impotent to use it as a police officer and if he

tried to effect the arrest of the offender by using

the firearm as a pzivate person he ould himself be

guilty of a crime for there is no provision in

Section 35.30 Tzhich makes use of the firearm justifi-

able by the private person even though it be the

means to capture a brutal murders. The murdereris

free to act again.

Now it gs difficult for a policeman

to comprehend the underlying philosophy here which
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says to the police officer who is required by state

law to have several weeks of training, including many

hours of firearm training hich he must successfully

pass as a condition of becoming a policeman, that

hen you cross the center line of that street you wer

stripped of your firearm and all the training you

have in its use and with that crossing also went your

only chance to immediately apprehend that fleeing

felon and to take him from among the company of la . -

abiding citizens.

I have heard it explained --

MR. BARTLETT: Do you agree that the

present law limits a Buffalo city policeman to the

position of a peace officer in his bailiwick?

MR. BLAIR: No, i don't. No, ! dontt.

_M_. BARTLETT: You think he's making a

peace officer arrest outside of Buffalo an ,here in

the state?

HR. HLAIR: indeed I do. Section 177

authorizes the arrest by a peace officer for a crime.

limit it and proceeds to include withimIt does not

the definition by 154 duly appoimted policemen of

cities, towns and villages, deputy sheriffs. The
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• only ones that aren't in it, i believe, are state

policemen and they're covered under the Executive

Law.

MR. BARTLETT:

this is a problem with which

Well, Commissioner,

the Commission is now

interest _ng itself, but suffice it to say that it's

been the subject of discussion by a committee includ-

ing representatives of the State Chiefs, Office of

Local Government, Professor Curtis at Cornell, for

years, try!ng to resolve the bailiwick question.

The very reason they're in existence

is because therets a very serious question as to what

the po er of a Buffalo city policeman is while hers

in New York City, for xamp!e you know. And we had

a case just recently of the Troy policeman who got a

lot of publicity which raised again the question of

the authority.

MR. BLAIR: I don t know what the

Michigan statutes : are on the powers of policemen

and police officers up therej but this apparently --

this to us means a new philosophy.

MR. BARTLETT- We didn't intend it --

but let me make -- may I just make this comment?
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MR. BLAIR: Yes.

MR. BARTLETT: We are very much con-

cerned ourselves about the qu-estl n of bailiwick,

i.e., hat are the geographic limitations of a peace

officerBs authority, and I think you may well find a

proposa! coming before this session of the Legisla-

ture to enlarge what we believe -- you apparently

donat -- are the present .estrlctlons

I . BLAIR: We!l, I -- they haven't

been incorporated in your proposals here.

MR. BAR ETT: } , they have not, no

nO•

MR. BLAIR: Your proposals here, the

CommissionWs -- Z donlt mean yours b t the Commission

-- and I know you act in good faith.

I R BARTLETT: We think we state the

present !aw here as to bailiwick.

MR. BLAIR: A!! right.

Now, in this same case, if a peace

officer from the suburban side of the center line

were in the vicinity and directed thel ffalo police

officer to assist him to effect the arrest and dir-

ected or authorized him to use the firearmp then his
PAULINE E. WILLIMAN
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use of the firearm to wound and apprehend the offende

ou!d be justifiable.

Now, e have a report here that o

January 10th, 1968 -- and this account appeared in a

'loca! n spaper -- that Governor Rockefeller, speak-

ing before the Women Ws Legislative Forum, conceded

that the State is losing the war against crime, It

is heartening to hear that the Governor in his budget

is asking the addition of 50 Troopers to the comple-

ment of the State Division of Police. There have

been statements to the effect also that perhaps as

many as 5,000 more policemen are needed to be added

to the New York City police force,

Now, policemen are trained, Mr. Bart-

lett, to protect life and property and statutes such

as 70.30 which restrict their power to arrest only

to those offenses committed or be!ievedby them to

have been committed within the geographica! area of

their emp!oyme t, and accordingly their justifica-

tion to use a firearm, only to offenses committed or

believed committed within that area, we believe that

deprives the law-abiding people of this State of the

benefits of the training and the police officer's
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experience.

MR. BE} !LEY: Of course, Commissioner,

you realime there's another field of this that

involves municipa! tort liability. The Genera!

v nicipa! Law, the authority or the extent of lia-

bility of the City of Buffalo for the acts of a

policeman outside of the city is set out, and your

Corporation Counsel has often taken the position that

he doesnlt want the liability of the city increased

on this matter, so there are two sides to this.

MR. BLAIR: Well yes, yes, there is

There is two sides. We're only present-two sides.

ing our side.

_Ro BEVerLEY: We'd have to relieve

ourselves of that position, .hich would be easier.

MR° BARTLETT: Let me say that the

Combined Law Enforcement Council and the N York

State Association of Chiefs have obviously believed a;

we do that there are geographic limitations now on

" °
peace o_flcers in New York State because just the

nether day at their meeting in Albany, they voted to

support !egislation which would give them statewide

bailiwick which they do not believe they now have.
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MR. BLAIR: You mentioned the combined

what, law enforcement agencies?

MRs I£ I6fLETT: Yes, Combined Council

of Law Enforcement Agencies.

MR. BLAIR: Yes. !s there any repre-

sentation, r. Bartlett, on that group among the

representatives of, let's say, the Policemen's

Association of N ; "fork State?

£ . BARTLE : Yes, Police Conference

and PBA.

MR. BLAIR: Police Conference. Do

they have representation on that council?

MR. BARTLETT: They sure do. They

were there on Tuesday and had a great deal to say.

MR. BLAIR: Fine. Then that news is

heartening.

MRQ BARTLETT:And the chiefs too

Commission er,

F£R. BLAIR: Yes sir.

. BARTLETT: Chief Murphy, former

chief of N "fork City, is the chairman of that group

MR. BLAIR: And a most able person.

MR. BARTLETT: Yes,
PAULINE E. WILLIMAN
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£R. BLAIR: Yes, sir. Again and" under

Section 70°30, we get into the question of a defini-

tion of an arrest. Does it apply, does the same

ezznzEzo apply to %,;arrants without arrests arrests

without garrants, su nary arrests, issuance of

summonses and_ssuance of appearance tickets? in

other T.ords, we are not ab!e to, we csnnot understand

whether or not it does.

FiR i BARTLETT: You mean you' re not

clear as to whether the term "arrest" includes the

issuance of a summons or the issuance of an appear-

ance ticket ?

, BLAIR: We don't understand that

thatgs right. In other words, does the same defini-

tion apply to al! four actions that are designed to

bring a person before or within the jurisdiction of

the Court?

MR. BARTLETt: Wel!, if it is not, e

did intend it, If the statute is not clear, weIll

take a look at it,

T •MR. A_R. Al! right. Now, under

Section 70.70 Subdivision i, tbmtWs the stop and

frisk° It refers, as does Section 70.30 dealing with
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the officer's arrest, that a public place locat

,;ithin the geographical area of such officer's era-

i ploymen t.

Now, apparently then if this is

enacted, if i am out in the suburban community of

Amherst and I see a notorious burglar, safe man, in

the vicinity of a building out there hom I also kno

to be one ho usua1!y " =_ carrze a dangerous firearm,

cannot stop and frisk him.

MiR. BARTLETT: We th k that's the

present la , .

ASSEMBLYMAN AL IN: It is the present

£Ro BARTLETT: Very clearly.

MR, BLAIR: Again it goes back to what

a peace officer's powers are, Mr. Bartlett, you see,

and that's wh e ! think our difference is from the

vi of the Commission's, hat the powers of a peace

officer are, and your position may be the correct

one.

MR. BARTLETT: We think the case l w

clearly limits, i personally have to tell you that I

quarrel with the present ! v and I'm going to support
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efforts to expand it at this present session of the

Legislature. F wever I think in all candor, I have

to say that this draft we're discussing now does

express the present law of Ne York State on baili-

wick and may I suggest to your Counsel an excellent

discussion of this is to be found in the Corne!! Law

Revi v , Fall of n64 in a lengthy article on the

question of extra-territoria! law enforcement in New

York ghich analyzes the problem, analyzes the ease

law on it.

MR. BLAIR: That s the Fai! of 19647

I£R. BARTLETT: Right. Professor David

Curtis 9 rote it. HeSs also chairman of that com-

mittee I mentioned to you.

MR. BLAIR: Well, 70.70-2 has a

slightly different definition of hat articles that

you could take and arrest for than does the current

section involved here. It does appear to lessen the

total number of contraband weapons that you could

take from the person.

MR. BARTLETt: You think it limits it?

PfR. BLAIR: Yes, , e doe from the sus-

pect. We believe it somewhat limits the current, the
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• present Section 180-a°

FiR. BARTLETT: We hope after we hear

from the Supreme Court, which we expect , Jill be very

shortly, that 0je have still got something to talk

about, i . Co issioner.

sure,

MR° BLAIR:

We donat know about that fo

problem.

this point.

MRS. BARTLETT:

£Ro BLAIR:

Well, yougve raised

Surely.

MR o BARTLETT: And it has to go one

way or the other. It's my personal view that we

intended to enlarge the area of mugging and printing.

We think it's soLuqd public policy. There are others

who disagree, of course.

PAULINE E. WILLIMAN
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ticket, the first question we had -- and it's just a

repeat -- is, is this an arrest?

MR. BARTLETT: We say not°

MR. BLAIR: A!! right. Is not the

purpose of the appearance ticket defeated by the

requirement of mugging and printing for misdemeanors?

Well, i understand that
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MR. BLAIR: Wel!, e have a further

question, it is on c!ose pursuit, after close and

continuous pursuit, where the officer pursues an

offender into another county and gives him an appear-

ance ticket there, does he not have to return him to

his own 3url aictzon anyway for printing and mugging?

And we don't know, we cannot tel!.

. BENTLEY: Tom, what do you think

of the whole concept of this appearance ticket?

P£R. BLAIR: The concept -- let me read

you from the note. That's Section 75.20. itts a new

idea. !t looks good to us, Any time when you can ge

a person who is alleged to have violated the law be-

fore the court without resort to an arrest is to us a

much better way of doing it than by resorting to the

arrest process,

• No ;, under Section 80. lO dealing with

the fingerprinting, it says the arresting officer

must have the fingerprint - must have the finger-

prints and the photograph of the defendant following

an arrest "for a misdemeanor defined in the Penal

Law".

MR. BARTLETT: Xes right.

PAULINE E. WILLIMAN
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T •MR. BLA_R. You have that?

MR, BARTLETT: Yes, Sub. (b). That

greatly enlarges the list of crimes that's now in

552, I think.

I . BLAIR: Right. Now, we were %onde tm

ing if you had some comments on the plan of the

appearance ticket which said in effect, that its use

will eliminate use of the oftentimes humiliating aod

frequently expensive arrest procedures. Now, a most

humiliating experience for any person is to be in-

voluntarily printed and mugged, For example --

MR, BARTLETT: i don't think my point

of view is a very popular one but ! resolve this by

requiring that everybody be mugged and fingerprinted

for identification purposes, everybody,

You would agree that it would greatly

facilitate not just police work but a great many

her legitimate pursuits of society.

, BLAIR: Well, I certainly hope--

! certainly hope - if your vi on it ever becomes

law that you put it perhaps in the Civil Service

Department or some place to keep it out of the

police department. For example, here are some of the

PAULINE E. WILLIMAN
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misdemeanors off-street --

MR. BARTLETT : Well, let me just ask

this, uomm ss,_oner e are running short on time --

because I want to get a couple others In. May I just

ask this point on fingerprinting, as a matter of

policy= are you opposed to our enlarging the area of

printable and muggab!e crimes?

MR. BLAIR: Not per Seo

£R. BARTLE_T: O K.

[R° BLAIR: I believe that the State

Temporary Commission of Investigation= I believe it

was in its sixth or eighth interim report -- Igm not

quite sure -- said that for purposes of pure ide nti-

fication, for example, e get an individual whom we

know has only committed a misdemeanor and we feel

that he may be mixed up, letls say, , ith the rackets

and e are unable to ascertain his identity even

though 9 e have only arrested him for a misdemeanor

and we see wisdom to mugging and printing him in

order to learn his identity. We don't see the

isdom let m s say, in mugging or printing a 16-year

old for the possession of a sparkler on the 4th of

July which could happen under this particular section

PAULINE E. WILLIMAN
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[ . BA RTLEI-A: O.K.

MR. BLAIR: Fine.

NoT , _Mr. Sch mrtz in his presentation

said that privacy is essential to freedom. Nobody

However, laws are essentia! to freedomcan argue "

tOO.

And as regards the proposal for 9 ire-

tap, we feel that the l randa majority of the United

States Supreme Court certainly isn't going to let any

law enforcement officer go beyond Berger and Katz

and i believe that this proposa! further restricts

som hat Berger and Katz.

MR. BARTLmIT_: You do ?

MR. BLAIR: As in your comments, you

indicate that you must m ke every other effort to get

the evidence. There's no other -- well, no other

means to get the particular evidence that yo re

looking for or words to that effect.

.. BARTLETT: Yes.

I I. BLAIR: Al! right. Now --

MP, BARTLETT: We think that's implicil

in Berger.

MR. BLAIR: Fine.
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MR. BARTLETT: As a matter of fact, i

think there's some language in Katz hich suggests

that too.

MR. BLAIR: Incidentally, e believe

that the Governor has taken a forthright position in

the area and it may not be too popular with some

people but we believe in his position that wiretap,

some form of wiretap, should be available to law

en6rcement officers and is in the best interests of

the safety and protection of the commumityo

No , Under your proposal -- this is my

last item and lWm sorry llve spoken as long as i h ve0

5 . BARTLETT: Itas all right.

_R. BLAIR: Under your proposal, we

see no reference made to currant Section l17-a of the

Code of Criminal Procedure.

!qo , this section mandates police

officers to take enforcement action and bring before

a court or magistrate having jurisdiction, any per-

son offending against any of the provisions of

Articles 26 of the Agriculture and ! mrkets Law. Now,

Article 26 proscribes cruelty to animals.

o BARXLETT: We intend -- we intend
PAULINE E. WILLIMAN
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to transfer that.

. BLAIR: You do in tend?

i,£R, BAR ETT: Yes°

. BLAIR: Because we not only must

have concern for human beings but for animals.

R. RTLEYT: We intend to transfer

that, You probably know that a!! the penal provi-

sions relating to cruelty have been transferred to

the Agriculture and P rkets Law.

appropriately there too.

Xhis will be

. BLAIR: l y i just ask this one

last one?

MR. BARTLETT : Sure.

!v . BLAIR: Under Section 13, 315.20,

Subdivision !--

R, BARTLETT: Yes ?

! iRo BLAIR_: -- r erence is made--

and this is the third line of Subdivision I -- as

authorized by Paragraph (c) of Subdivision 2 of

Section 60°50"° We can't find it.

I . BARtlETT: It's a typo, ItWs a

typo and thank you for catching it, We had caught it,

F£%, BLAIR: Wel!, thank you°
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VOICE: l: at should it have been?

I R. } QUILLAN: I don't have the markec

copy here but it will be changed somewhat.

I ,, BARTLETT: The reference is wrong,

no question about it. There is none.

£ . BL%IR: P_° Chairman again i want

to thank the Commission for its graciousness in

inviting policemen and for taking the time to be

present here and listen to e hat e have to say on

this proposal.

1 .° BARTLETT: We!!, weUre very grate-

ful for your comments° i am particularly apprecia-

tive of your pointing out the present gap on the

question of appearance tickets and mugging and finger-

printing Therels a serious policy question there as

to which direction the state ought to go in but ge do

appreciate your pointing that out in particular.

We wil! no take a short break for

about five minutes. We'll then resume and may i ask

any of you who have not given your names who Wish to

speak during the recess to speak ith Mrs. Gordon

over here so that we may call you in some kind of

order.
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The next speaker after our short

intermission will be judge rshall and we will

resume in just a couple of minutes.

(Whereupon, short recess Jas taken.)

o BARTLETT: Ladies and gentlemen,

may we come to order again please?

The next speaker , i!i be a very dis°

tinguished judge and s old f iend, Judge Fred

iv rshali, Erie Cot nty Judge.

HON, FREDERICK M. M RSHALL: Thank you

l!t. Bartlett.

y ! take this opportunity to welcome

you and the members of your Commission to the City of-.

BARTLETT_:

pretty well here.

JUDGE I£ARSNLL:

Our technician is doing

Probably %asn't paid,

! , ant to , e!come you to the City of

Good Neighbors, and we appreciate the time that

t=X:you're taking to z o d us the opportunity to present

some vie s.

This may be a disjointed presentation

because I've attempted to read your work during the

course of some criminal trials and have stuffed notes
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here and there and underlined certain passages and I

hope you'l! forgive me for that.

MRo BARTLETT: Happy to hsve your corn-

ments, Judge,

JDGE IIARSPALL : ! want to endorse,

first of all, the very fine work of your committee

and to reiterate that I feel that not only the re-

vised Penal La but also your new procedure la are

significant advances in the field of criminal law and

criminal justice. Certainly we all recognize that

changes are needed in some areas on both of these

works, but on the whole think thst they meet the

needs of our times and meet the needs of the people.

i think al! of us will agree -- and by

the way, ! want to emphasize that I speak as a tria!

judges -- trial judges do not legis!ate. Trial

judges do not fix the philosophy or the socia! struc-

ture of the law and our function and purpose is to

place ourselves in s position where we can protect

and enforce the rights of both sides to a controversy.

It's an oversimplification to say that

there is no simple solution nor answer to this prob-

lem of the proper administration of justice, and i
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know that you seek and we all seek a system which

affords the accused a speedy trial, a fair trial, of

the issues and at the same time protects the rights

of the community and those who victims of criminal

acts.

I've heard it said and you have, of

course that a tria! is no longer a search for the

truth but rather an expedition to uncover misstate-

ments errors in police procedures, to uncover minor

technical loopholes, and some have said that delay in

reaching the trial stage of a case seems to be more

important than a search for justice.

I want to endorse the simplification

cf the cri .nai procedures , hich you have incorporated

in your ne , 9ork. i've got some suggestions to make

and I recognize that some of these are already in-

corporated, in some measure in your work but ! make

them because I want to re-emphasize the importance of

t hem.

I recognize also that the first though|

would require a constitutional am dment or consti-

tutional implementation but it would seem to me that

we ought to be thinking in the area of eliminating
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the necessity of presenting every case to a grand

jury. i know you've thought about it and I know it's

been part of your discussion. We might wel! think of

the possibility of securing some sort of a waiver

from a defendant° We might be thinking of the area

of presenting a certified copy of a transcript in

those cases where we have had a preliminary hearing

before a magistrate and we have had the witnesses

paraded in before a magistrate, it seems to me that

if we could work in that area that we could save a

great deal of time not only for prosecutors but for

m 2police of_Tlc als, we could save countless police

hhours and we could save arid conserve the time of the

citizens who are the victims of crime.

MR. BARTLEYT: Judge l rsha!l, I just

spoke with Mr. Aitman, inquiring whether such a con-

stitutional amendment had been introduced at this

session. He s not sure hether it has been or not

but i have the feeling it may well be. it as part

as you know of the proposed new constitution which,

for other reasons did not succeed, but I do feel

quite s ron=ly that that's one possible amendment

that was included in the proposed m constitution
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that the Legislature might rather readily sdopto

There w s no e pressed opposition to that proposa!

that i kno about in connection with the new consti-

tution by defense people, prosecutors, judges, ACLU,

i know of no opposition including the Grand Jury

Association. They ere al! for it.

j uRDGE M_ARSHLL: ! have read with ap-

prova! your provisions with respect to discovery.

think that these have been sorely needed, i %ouid,

h ever, hope that the discovery authorized to the

people might be broade ned in some measure. How that

might be done, i'm not prepared to ay, but it 9 ou!d

seem to me that if s trial is truly a search for the

• truth that discovery of tangible persona! items in

the hands of defense counsel ought to be made 8vail-

able in some measure to a prosecutor.

7 long the same lines, we're aware of

the Rosario decision and this l'm sure is going to

upset some people but e're , are of the Rosario

decision which requires that the prosecutor turn over

to defense counsel statements in his hands, grand jur

testimony which may have been made by the witness who

is then testifying, and l'm ondering, this may
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present constitutional questions but I'm wondering

why we cannot, if again we're looking for the truth,

why we cannot require defense counsel to turn over to

the prosecutor the sworn statements of any witness

that he might have called to testify on behalf of the

defendant.

Now, of course i realize that the

sworn statements of a defendant given to his counsel

cannot be turned over to the prosecution, but my

thought is that we might require and authorize the

prosecution to have the s , orn statements of any wit-

hess hich migh be in the hands of defense counsel

and these might be turned over to the prosecutor for

the purposes of cross=e =amination.

of the Rosario rule.

. PANZARELz :

Thatts a reverse

judge, would you

limit that solely to s orn statements in the hands of

the defense or any statements that the prosecution

must turn over?

J-UDGE RSH LL: The prosecution must

turn over reports, yes. Well, i haven't given that

any thought but right now I would limit it to affi-

davits, sworn statements in the hands of defense

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

\



91

.couns el.

i . PANZARELLA : Thank you.

j-UDGE M RSbIALL: We have got a case,

a Court of Appeals case, hich now is the law in the

State of New York which says that a prior plea of a

defendant in a criminal case to a charge in satisfac-

tion of an indictment that may have been brouoh

against him, that that prior plea once withdrawn can

no longer be used against him as an admission.

i disagree with the majority. There

was a dissent in that case of course. I disagree

with the majority and i m wondering whether or not

the Commission has given any thought to legislation

which would permit the people to introduce in evident,

a prior plea of guilty given in open court with

counsel present, voluntarily and knowingly, by a

defendant as an admission against interest in the

prosecution of a case.

i would endorse such legislation.

ASSEMBLYiAN ALT N: You d have a

rough time passing it.

JUDGE MARSHALL: T know it.

We have had a number of cases in Erie
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County here the defense ms a plea of Dot guilty by

reason of insanity. It seems to me that asking 12

lay people to sit and to make a determination after

hearing all of the est.mony, the highly technica!

psychiatric proof, asking these people to make a

determination of guilty or not guilty by reason of

insanity is a burdensome and an un arranted responsi-

bility.

don't know hether you've thought in

this area or not but it ould seem to me that this

decision im some way, in some manner, ought to be

left to the trial judge or to a panel of psychiatristE

ASSF dBLY .N #,LTM N: Well, ..ouldn ' t

the trial judge be a lay person in this respect too,

Ju dg e ?

JUDGE MARSHALL: Yes, but I think he

" " withhas more familiarity with the psy hlatrlc proof,

the =cientiz_c proof that comes in. i think he's

more kno ledgeabie in how this proof is presented,

why it's presented, and i think that you would have a

fair determination if it was left in the hands of the

trial judge rather than 12 individuals.

MA. BARTLETT: judge, , ould it make
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any difference to you, assuming that the question of

assigning responsibility to decide that question to

the judge could not be resolved permanently, 9 ould it

be helpful from your point of view if the Oregon rule

ere adopted here, requiring proof of insanity beyond

a reasonable doubt by the defendant?

JUDGE MIRS} LL:

a step in the right direction.

i thirkthat would be

the number of

! elcome and endorse the changes in

peremptory challenges. I think that

tPLis is going to speed up the disposition of cases.

It seems to me, however, that e have not properly

spelled out in Section 140.30 the power of the sub-

stitution of alternate jurors. ! 1 ow you discussed

this question and we have a very serious question as

to whether or not a judge may substitute an alternate

juror for one of the regular panel who has become

disabled during the course of deliberations, and I

would hope that in some measure this might be more

clearly spelled out.

I turn to Section !30.20 in which you

have again incorporated the notice of alibi but, in

y experience, the sanctions imposed are meabingless.
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Many times these alibi witnesses come in at the iast

minute and the most severe sancho_on is a delay in

the trial and again we're right back to this question

of moving along promptly and speedily in the admini-

stration of justice. ! don't kno hat sanctions

could be imposed but I would think that ,Je might be

able to find a more suitable sanction for a delay in

the proper notification of alibi witnesses to the

pros ecution.

ASS__4_BLYMN AL £AN : Well the court,

of course-- h_s section or proposed section says

that the court may exclude the testimony. ] at

could be a greater sanction than that, judge?

FJUDG i _RSN_ALL: I'd !ike to see the

case that gas affirmed on appea! here the trial

judge excluded the testimony, sir. You'd be reversed

as quick as you could turn your head.

,Article 60. i note that it reads that

a Warrant of arrest is a ritten Order issued and sub-

scribed by a loca! criminal court. Does this mean

" T.that Supreme Court a., no longer issue a arrant of

arrest ?

I . BARTLETT: A Supreme Court judge
PAULINE E. WILLIMAN
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or a County Judge may, sitting as a loca! criminal

court. There are a number of areas, are there not,

here they can sit as a local criminal court just as

no a Supreme Court judge does not issue a wattant

as a Supreme Court judge but he does it as an tra

magistrate, does he not?

IJDGE !vARSHALL:

. BARTL T:

JUDGE ! _RSPA .LL:

Yes o

l%e same way o

There is no question

in the Commissioner's mind that if a police officer

comes in to me gith proof which indicates probable

cause that ! no have the authority, as i do, to

issue a warrant of rrest. ! m wondering whether or

not this provision here limited it to a local criminal

COUrt.

Coming back to 140°15 Subdivision 3,

the last sentence= the juror whose name was first

dragon and called must be designated by the court as

the foreman which i think is ei! and no special

oath need to be administered to him. We!l= that

isn't , hat T %anted to talk about. I wanted to get

down to 4. No that isn't what ! want either.

£R BARTL-=TT: This is in !40 is it?
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JUDGE MARSHALL: Oh, yes, this is the

area that ! wanted to talk about, 140.15, Subdivision

3. It reads as follows: "The juror whose name was

first dra m and called must be designated by the
¸¸¸,i¸

court as the foreman". Shouldn q t the word "accepted"

be in there?

ASSEMBLYMAN ALTMAN: You mean that the

individuals accept the responsibility of --

MR. BARTLETT: I see.

ASSEMBLYMAN ALTMAN: -- as being the

foreman?

you as something to consider.

PAULINE E. WILLIMAN
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VOICE: No, should be accepted as a

D . BARTLETT: I see the point.

JUDGE MARSHALL: Well, I !e ve it to

MR. BARTLETT: I think it w s this

though. The line just above that says "* * * until

12 persons are selected and sworn* * *".

JUDGE MARSHALL: Yes, I know.

MR. BARTLETT: And it would be the

first dragon among that 12.

JUDGE D ZHALL: All right.
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MR. BARTLETT: I agree with you,

however, that that might eed to be clarified.

JUDGE MARSHALL : Now, what has hap-

pened to the was ard minor provisions of the Code of

Criminal Procedure and what are we doing about it?

MRo BARTLETT: We were not --

JUDGE MARSHALL: They havenlt been

dealt with at all in the new proposed criminal law.

MR. BARTLETT: Pight. We did not pla[

to deal with them in the new Code in the belief that

the machinery provided here coupled with Family Court

machinery was adequate. If there is strong feeling t¢

the contrary, we certainly, you know, would consider

continuing it.

JUDGE MARSHALL:

wayward minor proceeding?

Well, will there be a

MR. BARTLETT: No.

JUDGE MARSHALL: And where will it be

held ?

MR. BABTLETT: No.

JUDGE MARSHALL: There will not be?

MRo BARTLETT: No, it was our plan to

eliminate it Judge. If there is strong feeling that
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that is imprudent, we would certainly reconsider it.

JUDGE MAZHALL: And lastly -- and

I'm finished -- it would seem to me, and I endorse

the proposals of Judge Conab!e, that it should be

left in the discretion of a trial court to determine

whether a child under the age of 12 should or should

rDt be sworn=

Thank you, gentlemen.

MR. BARTLETT: Thank you very much,

judge. We appreciate it a lot.

Incidentally, on the question of the

issuance of a arrant of arrest in 5.10 Definitions,

local crimina! court includes a Supreme Court

Justice or a County Judge sitting as a local criminal

Court and I had to search for it myself, Judge. I

dldnUt have it right at my fingertips either hut 9 e

<intended that you retain what you traditionally have

had as magistrate s powers in connection with the

issuance of war ants and that sort of thing.

Thank you very, very much, Judge

Marshall. We appreciate your taking the time to come

and speak to us.

We ill n 9 try to take one more wz_-
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ness before lunch and I am pleased to have with us

the district attorney of this county, Michael Dillon,

who was just elected last week as President of the

District Attorneysg Association of New York State.

Very pleased to have you with us this morning, r.

Dillon.

HON. HICFIEL DILLON: Thank you, Dick.

Well, _Hr. Bartlett and members of the

Commission: I think that today lwm here more for the

purpose of making a report to you than I am to engage

at this moment in a critica! analysis of the proposed

Criminal Procedure Law,

I think as we all look back upon the

history of the Penal Law and the criticisms that were

heaped upon so many as a result of the pronouncements

that ultimately were made by the Legislature, we in

• 
" 

4 mthe District Attorneys' Assoelat_on, as I sure

other representatives of la ,y enforcement, have learnec

a lesson and for that reason e do not want a repe-

tition of that type of public reaction to the

Criminal Procedure Law about hich so much studious

work and effort has been done by the members of this

Commission to ghom the public is deeply indebted for
PAULINE E. WILLIMAN
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• your labors °

We in the District Attorneys' Associa-

tion -- and i n speak primarily as president of

that Association -- have, therefore, taken an

approach with respect to the Criminal Procedure Law

that we did not t ke with respect to the proposed

Penal Law and assignments have been made to various

district attorneys' offices throughout the State of

New York breaking down the provisions of the Criminal

Procedure Law and asking for a cr_tical analysis from

these various offices of these proposed provisions.

We will meet next week in New York, the Executive and

Legislative Committees of the Association, to bring

togeth the fruits of our labors and we propose then

at your hearing in New York City Go appear as an

Association to give to you our critical and we hope

constructive analysis of the Criminal Procedure Law.

!'m sure from our preliminary studies

that we will have many recommendations to make to

you, some we believe of meaningful proportion and

others that suppose are comparatively insignifi-

cant but will aid us in the administration of

criminal justice.

PAULINE E. WlLLIMAN
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few comments today, I think that the major problem

confronting prosecutors, judges and, yes, members of

the Bar in today's complexities, is the administra-

tion of criminal justice and how we can speed up the

administration of criminal justice. The continuous

delays, the multiplicity of proceedings in which we

find ourselves involved3 are having tremendous

drastic effects upon prosecutors and courts. T

think that the manner of procedure now in criminal

justice -- and Judge Marshall touched upon it -- is

causing us many probiems some of which are insur-

mountable and the major one of hich, or which con-

cerns me for a number of reasons, is the fact that

we're obliged as a result of this to engage in plea

bargaining to an unusual and it seems to me sometimes

an unnecessary extent with the criminal element of

our community. That ls not necessarily an activity

which I as prosecutor or anyother district attorney

of the State of New York enjoys but we find ourselves

as a matter of expediency being obliged to do it;

otherwise, the entire system of crimina! justice

would bog down.
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So on that broad basis, I think we

have to look to the Criminal Procedure Law to change

some of the problems with which we're presently beset

I spoke less than a week ago in Ne York City about

one of the problems that Judge Marshall touched upon

today and thatls the obligation to present all felony

cases to grand juries° Today, in trying a criminal

case, we're confronted with so many prior statements

of the peopleSs witnesses.

MR. BARTLETT: This would be a con-

stitutional change, incidental!y, to which the

Commission would give its fu!l support.

MR. DILLON: Well, i think that itls

an area of legitimate concern, Dick, for the Com-

mission and, of course, for prosecutors and for the

courts.

MR, BARTLETT:

;prQposal air ady in, i suspect there will be very

PAULINE E. WILLIMAN
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IdRo DILLON: Fine.

I then also just want to touch upon

this problem. Today when we walk into a courtroom

the defense lawyer sometimes has as many as three or

If there isn't a

I
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four or five transcripts of prior testimony of the

peoplees witnesses. Over the course of the multi-

plicity of proceedings that a witness is engaged in,

he testifies about hundreds of facts over and over

again. Because of the continuous harassment of wit-

4 tDesses in this connection w_tnesses words become

confused, their memories are jumbled and I thi k

their faith in the administration of criminal justice

is destroyed, and I ould like to see the good minds

of this Commission devise a plan hereby the multi-

plicity of hearings could be consolidated into one

prior to trial, where we could decide the questions

of the admissibi!%ty of evider e, the question of the

admissibility of the confession or admission, and now

it seems the question of the propriety of the in

court identification and whether it was tainted by an

earlier identification or procedure.

I would like to see some attention dir.

acted to the rule of unanimity in criminal jury

verdicts o Many a conviction and, yes, many an

acquittal has been thwarted because of the unreason-

able attitude of one juror, one juror who takes a

position that is not based in any way whatsoever
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upon the facts or evidence be_fore him. As you kno ,

historically, we've had a rule of unanimity in

criminal jury verdicts. For the last four years,

England has operated under a verdict system of agree-

ment of ten. As best i can determine up to this

point the system is working satisfactorily. Our

system, in my judgment, is not working satisfactorily

and i see no reason why we cannot provide for crimi-

nal jury verdicts of agreement of ten or certainly at

the very least agreement of Ii.

ASS vBLYMAN ALT MN: On the question

of hung juries, how much percent=gewzse have you had

in Erie County ?

MR° DILLON: I could not-- i could not

answer that sir, but I can tell you that we have

had very, very s erious cases that took five or six

weeks duration to try where ll jurors were agreed as

to a verdict ithin 20 minutes after beginning their

deliberations and have then deliberated for more than

a day or a day and a half and have had to report in

disagreement and we have had a number of such cases

in Erie County and in my conversations with fellow

prosecutors they have a number of such cases in

PAULINE E. WILLIMAN
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their own jurisdictions.

MR. BARTLETf: Mike, if i might sug-

4

gest it, perhaps it would be useful for the District

Attorneys Association itself to attempt to put some

statistics together on the question of jury disagree-

ment. This question was raised at the Constitutional

Convention because it ould require a constitutional

amendment, just as waiver of indictment would.

MR. D!LLON: Yes.

N . BARTLETT: I must say it didnSt

get very far, but we had the same difficulty then.

Nobody was able to point to any statistical data on

the question of hung juries and it would be useful if

we could get it,

ivy. DILLON: Fine. i think, Mr.

tion.

Bartlett, and I say this respectfully, i think weave

heard the same criticism about the proposed Penal Law

and the lack of statistica! data to justify some of

the changes there.

MRo BARTLETT: Oh, yes yes. lem

simply suggesting that i m interested in the proposi-

MR. DILLON: Yes.
PAULINE E. WILLIMAN
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Mr. Bartlett, that during my term as president of the

District Attorneys Association that we are going to

pursue this and that we're going to show great inter-

est in it and that welre going to have affirmative

recommendations with respect thereto and I'm confi-

dent that that will include or the basis for those

recommendations will include statistical data showing

the number of cases in which this has occurred.

MR. BARTLETT: Very good.

MR. DILLON: As Judge Marshall also

pointed out gentlemen, we are more and more con-

fronted with the defense of insanity. In that con-

nection, I have a recollection as a result of a meet-

g of the Combined Council of Law Enforcement Ag

the other day in Albany, of reading a bill that is

now pending before the Legislature that would make or

place the burden of affirmative proof upon the

defendant to prove insanity as a defense.

I wholeheartedly subscribe to that

bill and wholeheartedly subscribe to that theory be-

cause the defendant is in a position in 811 of these

crimina! cases wherein insanity is imposed as a

defense to almost completely thwart the prosecution
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in that he can avoid our examinations, he can avoid

our tests for determining those facts which we must

determine to prove his sanity and i think that that's

an area of great concern to district attorneys

throughout the State of N York and we do subscribe

at least, as Judge Marshal! says, it takes us part

of the way and he would agree Jith going that far if

not further in placing the burden upon the defendant

to prove insanity affirmatively.

ASSEMBLYMAN ALT N: How 8bout Judge

Marsha!l"s suggestion about panels of psychiatrists?

Would you take that as conclusive evidence to be

offered by a defendant?

MR. DILLON: In my experience -- in my

experience, first of al!, ! must agree with Judge

Marshall that in my experience I don Wt believe I've

ever seen a jury any more than a district attorney,

incidentally, competent to determine the sanity of a

criminal defendant.

ASSE BLY MN ALTMAN: You would accept--

MR. DILLON: And certainly it must go

to another area and I think that the only place that

it can go, I would not necessarily agree with judger
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Marshall that it should be determined by a judge when

he thro s that up as a possible proposition but it

should go to an area, it seems to me, of expertise

-.in the field.

. BARTLETT: Isn't there a diffi-

culty there?

MR= DILLON: That's the field of

psychiatry= Well, Dick, e all agree that therets

difficulty there= I don't want to be in a position

today of criticizing that art or science, whatever it

is=

o BARTLETT: Yes.

a comment o

MR. DILLON: Yes.

MR, BARTLETT: i would be more inter-

ested in the panel who selected the panel than I

would be in who the panel T#as, if you willo

Well, let me make

MR. DILLON:

MR. BARTLETT:

Yes, I think so.

The difficulty is that

we have within the psychiatric discipline varying

points of view as to the =elationship of moral or

legal responsibility to m ntal condition and I donor

believe, in your experience, you have ever found a
PAULINE I='. WlLLIMAN
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case in which the issue of insanity was raised where

there were not two psychiatrists testifying on oppo-

site sides of the question, i've never found or

never heard of a case, have you Judge Marshal!?

JUDGE MARSBILL: No, but can I get

L nto this?

MRo BARTLE!T:

MRo DILLON:

keep you out of anything yet.

inter est ing o

body.

Sure, it's a public

Sure, I never tried to

JUDGE MARSHALL: You know, it's very

How does a prosecut get ,)o psychia

PAULINE E. WlLLIMAN
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said to him !'You're not going to examine him."

MR. DILLON: Thatgs what i mean, egre

thwarted b ause they have the right now to thwart us.

JUDGE MARSHALL: How are you going to

get them?

MR° BARTLETT: Very good°

MR° DILLON: So here is the type of

proof now, Dick, that we have to put before a jury in

many cases° We have to take a psychiatrist and place

him in the courtroom and have him observe the defend-
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ant, listen to the testimony, listen to the testimony

of the defense psychiatrists sometimes.

MR. BARTLETT: i think this is one

area --

P o DILLON: This is in order to give

MR. DILLON:

insanity is in vogue today.

MR. BARTLETT:

popular for a long time.

any meaningful opinion and we just, you know, our

evidence is becoming more and more worthless as a

result of the procedures wetre bound to fol!o .

MR. BARTLETT: Well, of course, this

has ah ays been a problem with the insanity rule, you

ow. The one point, however --

Yes, but the defense of

It wash ' t always.

Well, it's been pretty

Let me say that one point considered

by the Commission -- and itls not part of this

oposal but we are going to cons_tier it again --

is that ;hen the defense of insanity is raised that

an examination be required even perhaps by a panel

picked by the court. That is one possibility named,

a panel of three psychiatrists, for example, and the

testimony, or the opinion of all three to be avail-
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able to both sides°

! understand some,. hat the hurdle

youUre trying to get by. It's a very tough one.

ASSEMBLYN ALTMN: I'd just like to

get back fo a moment to your comment about pleas.

Are you indicating that if the situation in the

courts was not as it is that you would have more

>pleas to the indictments rather than lesser pleas Is

that what you meant to say?

MR. DILLON: Wel!, I think thatts a

fair conclusion of my intent° The point is that it's

about eight or nine years ago in Erie County, I'd

have to have the figures before me, the average tria!

time per crimina! case was, ! believe, 1.7 days and

in less than a decade the average trial time per

criminal case in Erie County is now almost five days.

I believe it averages out to about 4.9 days, so that

e are taking up more and more of the time of our

courts in the trial of crimina! cases.

Defense lawyers know that, Defendants

know that. Is the solution to our problem adding

more and more judges and more and more plant facili-

ties and more and more oepuc_es and clerks and
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stenographers and assistant district attorneys and

how far are the people goi Ig to go in supporting that

type of program?

The point I tried to make is that we

must expedite the administration of criminal justice.

en i say that it takes now almost five full days

for the trial of each case, that does not include the

two days it nc: takes us on preliminary hearings tbmt

used to take less than an hour. it does not include

the hearings on admissibility of evidence.

ASS dBLIqVIN ALTMIN: You have to look

at the other side of the coin.

o DILLON: It does not include the

hearings on admissibility of admissions or confession

It will not include the hearings, if they're prior to

court trial of in court identification and its

propriety. This is all to be added to that disposi-

tion time.

ASSEMBLYMAN ALT MN: Isn't this part

and parcel of a defendant's rights, however?

£ . DILLON: So I say we hand down 800

indictments a year and holding these court facilities

to a maximum e can try 185 cases. Somebody has to
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tel! me hat T• _ am to do with the other 600 cases or

more that are indicted as felonies and district

attorneys throughout the State of N 9 York are being

criticized for reduced pleas and we have all read

ach of felony conviction rares --

MR. BARTLETT: Not by this group, not

by this group.

\

MR. DILLON: -= which are a source of

great disturbance to me personally for personal

reasons and a source of great disturbance to district

attorneys throughout the State of N York because it

is not their problem; it is not their responsibility,

and the responsibility is in the great minds of the

State of New York to expedite this system of criminal

justice so thst when a man is indicted for a felony,

unless there are unusual circumstances which justify

a reduction he should be tried for that felony.

Now, thatts what we would do, thatWs

what we want, thatts our ideal situation.

ASSEBLYMIN ALTMAN: But haven I t we

also taken pleas for years on end?

MR. DILLON: Yes, but we've never seen

wetve never seen a joint legislative committee report
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that comforts and talks about felony conviction rates

MR. BARTLETT: i think your problem

here is publicity given to a long-standing and inte-

gral part of the administration of criminal justice

iD this and every other state, it isn't the reduc-

tion that is not always simply because you cangt brin

them to trial.

MRo DILLON: Well, aside from my own,

l r. Bartlett, that's the first public pronouncement

that i've ever heard that itts a long-standing and

accepted procedure.

MR. PA RTLRT T:

MR. DILLON:

i say so,

I say it's the first I've

heard except for my own statements along those lines.

MR. BARTLETT: I'd be pleased to join

with you in that and, as a matter of fact, I think

you and i can agree that there are a number of cases

where the punishment which is appropriate for the

offense and for the defendant may well be within the

limits of a lesser included offense.

MR, DILLON: Well, that's proved in

case after ease by the fact that where there has been

reduction of the charge the court finds it, in its
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proper discretion, to suspend sentence and place on

probation, et cetera.

fi . BARTLETT: Exactly.

Well, e recognize the problem, it's

a tough o e. Thanks very much, . Dillon.

MR, DILLON: Thank you,

MR. BARTLETT: And we look forward to

hearing the report of the Association in Ne York.

If I may suggest it, think it ws the 15th that we

are having most of the co,art officers and the present

eace ofzlcer list on the !Sth. We want to give you

all the time that we possibly can. !t might be

better if you arrange to come on the 16th so that we

could accommodate you then,

Mi. DILLON: Well, we certainly will

_ir. Bartlett and gentlemen, and thank you very, very

muc h.

MR. BARTLETT: i know someone else has

indicated he wants to testify this morning° I m

going to have to ask him to come back. I did agree

because several people had things they wanted to do

at noon that I would adjourn for lunch at noon. x.

Birzon ?
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. BIRZON: Yes, vm, Bartlett.

That's perfectly al! right.

b£R. BARtlETT: Can I get you to come

back this afternoon, i'd appreciate it because 9 e

are 20 minutes behind no .

We will convene again at two oeclock

and we ill run until we've heard everyone who wishes

to be heard° Thank you very much.

(Whereupon, at 12:20 P. Mo a

luncheon recess as taken unti! 2:00 P. M.)
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AFTERNOON SESS ION

MR° BARTLETT: The witness is the

City Judge, William Ostrowski. Judge Ostrowski has

submitted a written statement and is implementing the

statement ith oral comments.

He raised a point first as to the use

of deadly physical force by a police officer execut-

ing a search warrant where the resistance offered

amounts to the use or threatened use of deadly

phys ie a i fore e.

The chairmen agreed that this probably

needed clarification because we apparently ere in

agreement as to the circumstances under which the

officers should be able to use deadly physical force

and he is now addressing his comments to the eorrobor

tion rule contained in Article 30, I believe of the

proposed statute.

J-uqDGE WILLIAM OSTRCSI(I: I was just

about to say that the pres qt uie that a conviction

cannot be had upon the testimonyof an accomplice

unless he can corroborate it which is in 399 of the

Code is changed by the CPL and the provision of

corroboration is eliminated, in its place the n v;
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law requires that the court instruct the jury that

accomplice testimony in general is inherently suspect

on the ground of possible motives of self-interest on

the part of such witnesses and that the jury must

scrutinize and weigh such testimony with care and

caution and the staff comment refers to the rigidity

of the present rule and characterizes accomplice

testimony as polluted and self-interest. The comment

continues, "In many instances, however, the indicated

credibility defects are not present and the

accomplice testimony may be highly reliable and ut-

terly convincing. Yet such testimony -- indeed the

testimony of 20 such witnesses -- is arbitrarily

stamped insufficient as a matter of law."

No , ! agree that this rule should be

changed for the reasons given by the Commission.

However, it is puzzling that hile the Commission is

advocating a relaxation of the accomplice corroboratic

rule, they have advocated and the Legislature has

passed a statute, 130.15 of the Pena! Law, which is

more rigid than its predecessor, 20.13 of the Pena!

La hich required corroboration in rape cases. The

ne -J now requires corroboration for all sex offen-
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sea with one minor unexplained exception.

In People vs. Friedman, the reason for

this corroboration rule as stated by the court in a

1910 decision, "This provision of the statute is

derived from the common la 9 and has been applied for

centuries° As has been said frequently, it has its

igin in the fact that crimes of this nature are

eas y charged and very difficult to disprove, in view

of the in tlnct!ve horror 9 th which manldnd regards

them."

The first part of this statement re-

calls the oft-quoted quip of Oliver Wendell m!mes,

"It is revolting to have no better reason for a rule

of law than that it was laid down at the time of

Henry !Vo"

The second pert of the statement can

be applied with equal vigor to a considerable number

of other czimes but se_x offenses are the only crimes

for which corroboration is required. Other corrobora-

tion rules are concerned with the nature and quality

of the evidence rather than with the type of crime

involved.

In People v. Downs, 1923 the Court of
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-Appeals held that the required corroboratory evidence

must tend to establish g'fir t, that the crime of rape

was committed by somebody and second, that the

defendant was the one who committed the crime." This

means that the testimony of the victim and of the

ysician who examined her is not enough and there

must be additional evidence which tends to connect

the defendaDt ith the crime. Without the iatterj

usually unavailable evidenced a oman walking along

the sidewalk of any city in New York State who is

dragged into an alley or automobile and raped by one

or more men wil! never see a conviction for the crime

MR. BARTLETT: Judge, may I ask in

that connection if you are advocating a relaxation

of the strict corroboration rule?

JUDGE OSTROWS!II: Yes, sir.

MR. BARTLETT: !n the sex crime area?

jUDGE OSTR , SII! : Yes, sir,

MRo BARTLETT: Would you require at

least as strong a charge on that kind of submission

as being proposed in the accomplice rule?

JUDGE OSTROWSKI: The same kind of

proposition as the accomplice, yes= This is the only
PAULINE E. WILLIMAN
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crime on the streets that is burdened by such a

difficult burden of proof.

Perhaps the time has come to re-

evaluate the reasons for such a rule.

Now, the only additiona! thing that I

want to comment on and it as something that came to my

attention since the preparation of the memo that I

have submitted to your honorable body, and that is a

recent decision of the New York Court of Appeals five

weeks ago, four to three decision, three cases,

People vs, Radunovic, People vs. Sigismondi and

People vs, Roccaforte. Radunovic and Roccaforte had

their convictions for assault in the 3rd degree

reversed because they had raped their victims and the

Court held that the 3rd degree assault must be cor-

roborated, an element lacking in both cases.

The Court affirmed the dismissal of an

• .Q •indictment against Slgl.mondi for possessing a dam-

gerous weapon because his knife was used to aid him

to rape his victim and there was no corroboration.

T" "No , Judge Breitel in his concu.rlng

opinion said this: "There is a serious difficulty in

this area from the law. It is an immature jurispru-
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dence that places reliance on corroboration, however

unreliable the corroboration itself is, and rejects

ove . helming eliable proof because it lacks corrobor-

ation, ho-wever slight, and however technical, even to

the point of token satisfaction with the rule."

After revisiting the al! but overwhelm-

ing evidence in the Radunovic case, Judge Breite!

'tit is difficult =said, ._or a isyman to understand

such a result and it is just about as difficult for

a lawyer."

P . BARTLETT: So at the very least,

Judge, an amendment would be appropriate to make it

crystal clear that the corroboration in the sex Crime

area relates only precisely to those crimes, not to

cGther crimes ?

jUDGE OSTR , SK!: At a minimum, cer-

tainly at a minimum.

!v = BARTLETT: Right, right.

jUDGE OSTROWSK!: Because the court

here was dealing not only with the judicial problem

but with also ; legislative ru!e that they felt bound

by.

Now, i'd just like to quote briefly
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from two dissents and then !t!l be finished. In his

dissent, Judge Bergan said "Sigismondi and Rocca-

forte present merely issues of credibility as to

assault im which the assaulted person was believed on

the trial, if a man had been assaulted, this would

be sufficient. It ought to be sufficient too if a

woman is assaulted".

Now, I personally agree wholehearted!y

Tith the views expressed by judge Scileppi in his

dissenting opinion• He said, "The result re ched by

the majority is truly strange and astounding and

carries extremely mischievous if not dangerous conse-

quences. T_L is now necessary to prove m rape case

inorder to convict for assault with a dangerous

weapon or to convict for simple assault committed on

a female who has been defiled."

This, in my opinion, is m iicense to

• . 
•commit rape. This is an intolerable sLtua,zon The

decent la J-abiding citizen is no longer safe in his

home or on the streets. ! cannot gree_with the

growing judicial attitude hich continually favors

the criminal defendant at the expense of the rest of

society° This is wrong and our courts must become
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conscious of the need for the protection of society

as eii as tho=_ charged ith the crime.

Thank you very much.

I; . BARTLETT_ :

(No response.)

MR. BARTLETT_ :

Any questions ?

Judge.

Thank you very much,

ing sex crime.

Let me say as to your last point, it

strikes me that doing anything with the history, the

historic corroboration rule in the sex crime area,

you and ! would agree, even if we agreed it was desir-

able is a difficult undertaking. However, it does

rot seem to me to be so impossible of accomplishment

!egislative ise that e strictly limit the corrobora-

tion rule to the sex crimes themselves and not to

crimes . hich may have been committed at the same time

or in relation to or in connection with the under-

i agree with you it makes no sense

hatever and I don't know . hether the Commission will

be in a position to sponsor such legislation but !'i!

certainly recommend it to individual legis!ators.

JUDGE OSTROWSKi :
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};£R o BARTLETT : Good o

Appreciate your coming.
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Thank you very

COgI NTS ON E PROPOSED
CRLMINAL PROd]EDURE LAW

"This memorandum has been prepared for

the primary purpose of evaluating selected provisions
f

of the pro sed Ne York Crimina! Procedure Law

(CPL), as prepared by the Temporary Commission on

Revision of the Pena! La and Criminal Code, for the

purpose of determining whether or not these provis-

ions should be enacted in their present form by the

New York State Legislature. It is based upon a care-

fu! study of the proposed !aw in the light of the

existing Code of Crimina! P ocedure (CCP), the pres-

ent and immediate past Penal Law (PL), judicial pre-

cedents and seven years of experience as a judge of

the City Court of Buffalo hich handles thousands of

criminal and quasi-crimina! cases annually.

"With respect to criticism, I empha-

size, and it ill be apparent, that it relates to

less th8n % of the draft _he vast majority of the

CriminaliProcedure Law is a momentous achievement and
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a great credit to the Commission and its staff.

"The enactment of the Crimina! Procedu

Law is solely a legislative func mon. I hope that

9hat follo s is usefu! in the performance of that

task. it has been p ep red in the spirit of Canon 23

of the Canons of Judicial Ethics of the American Bar

Association which says, "A judge has exceptional

opportunity to observe the operation of statutes,

especially those relating to practice, and to ascer-

tain whether they tend to impede the just disposition

of controversies; and he may eil contribute to the

pabiic interest by aav!sing cno e having author_ty to

remedy defects of procedure of the result of his

observation and xperience."

One of the giant steps forward is the

liberalization and clarification of bail procedures

which undergo radica! surgey in Title V of Part

Three. For example, for the first time in New York,

provision is made for a 'partially secured bail bondw

which is defined (380.10,13.) as a 'bond secured in

part by a deposit of a sum of money not exceeding

ten percent of the total amount of the undertaking.'

- - $500.00 the defendant could, ifIf bail is f_xed at
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.approved by the judge, secure his release by deposit

of $50,00 and filing a promise to.forfeit $500,00 if

he fails to appear in court when required°

"Pre-arraignment cash bai! may.be

deposited with police at any time and is limited to

$500.00 for a class A misdemeanor $250.00 for a

class B misdemeanor and $I00.00 for a petty offense
f

(395°10 395.20). This procedure is intertwined with

another innovation, the lappearance ticket' (7,0.50,2;

Art.75), hich police may use instead of arrest in

non-felony cases and which is similar to the present

traffic ticket. !t should be noted that present

maximum bail of $500.00 on a non fe!ony charge in a

court of special sessions, such as the City Court of

Buffalo, (737 CCP), does not appear in the CPL.

A hearing upon a felony complaint

cannot be adjourned for more than one day without the

defendantgs consent (90.50.9.1). However the People

no longer ouid be required to establish a 'prima

facie case' and instead must sho greasonable cause

to believe that the defendan committed a felony -

a less stringent level of proof (90.60,1.). Moreover

the ordinary exclusionary rules of evidence would not
PAULINE E. WILLIMAN
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apply to a felony hearing and hearsay and other ise

incompetent evidence might be used (90.50,7.). ,

person charged ,, ith a felony and in custody more than

48 hours without commencement of a hearing must be

released on his o n recogmizance unless the People

show good cause for the delay consisting of some

compelling fact or circumstance (90.70)° While the

People re required to proceed more quickly, they are

allowed to establish their case with greater ease.

• - ° unnecessary delay is avoided in theHence, ord!n=rz!y

preliminary phases of a _ezony prosecution.

"A defendant held for grand jury actio

and confined more than 45 days without grand jury

action must be released on his own recognizance un-

less the People show good cause for the delay con-

sisting of some compelling fact or circumstance

(95.8o).

"'After a criminal action is commenced

the = "- "de end=L= is entitled to a speedy tria!' (15.20).

(Should the GPL deal ith the subJeCt of deliberate

or unexplained delay i commencement of a crimina!

action ?)

"Al! of the orego _ng rovisions -
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bail, appearance tickets, accelerated felony hearings

and grand jury proceedings and speedy trial - form

part of a common plan designed to materially reduce

the number of peraons detained in custody Jithout

having been convicted of any offense and must result

in reduced jail populations. Defendants, district

attorneys and taxpayers have everything to gain and

little, if anything, to lose from these new pro-

cedures for ; hicD. the Con mission deserves no hmng but

pra is e o

.o changes b :ought about by the CPL

are particularly note , orthy to judges of local crimi-

nal courts_. Section 58, CCP, requires the arraign-

ing judge to inform every defendant charged with a

misdemeanor of his right to have his case presented

to the grand jury and of his right to have his case

adjourned =• ._o= that purpose°

luse!,- reversib_e error

Failure to so inform is,

P__eople v. Haskei_!!, 9

tN.Y. 2d 729, 214 N.YoS. 2d 344 ±96!). in practice,

the vast majority of defendants do not have the

slightest idea of hat the judge is talking about and

the right of grand jury presentation is rarely exer-

cised. Such right is preserved in 85.55, CPL, but
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the court is no longer required to tell the defendant

about it. This is a elcome change which substantial,

ly reduces the verbiage required on arraignment - at

time when the defendant is quite often confused and

upset - without infringing on the rights of the accus

ed in any materia! respect.

"The second change m a time-

saver for courts ? ith a xaro volume of traffic cases

such as the City Court of Buffa!o - is brought ab at

• - m85o10(4), CPU, Section 669, CCP requires that, upon

arrai nment, the court must inform the defendant of h

right to an adjournment o obta q counsel and of his

right to communicate, free of charge, by letter or

telephone, in order to obtain counsel and in order

to info m a relative or friend of his arrest. Furthe

more, when a simplified traffic information is used,

the court must also advise the defendant of his right

to a hi!! of particulars <!47=f,CCP). Under the C2L,

all of this infO nation may be printed on the traffic

ticket and need not be repeated by the judge.

Again, this is a considerable improvement without

infringing on the rights of the accused in any

respect. %is change ould have to be

_ le ented b a cf the unife _ +- ; =
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ticket authorized by Section 207 of the Vehicle and

Traffic Law and prescribed in Title 15, Chapter I,

Subchapter G, of the Codes, Rules and Regulations of

the State of New York.

tgConsideration might be given to

adapting the provisions of 85.10(4), CPL, regarding

a printed statement of instructions, to all appear-

ance tickets (Art. 75, CPL), regardless of the nature

of the offense for which they are issued.
÷

"Section 90.50 CPL, makes many ex-

cellent changes in archaic provisions of the CCP

governing felony hearings. At present, a defendant

is limited to a statement not under oath and can be

asked only the five questions in 198, CCP, which must

be asked by the court. Neither the district attorney

nor the defeudantWs own counsel may ask him any ques-

tions. All witnesses in the case must be excluded

while thedefendant makes his statement (202, CUP).

All of this is eliminated by the CPL. In view of

these changes, consideration might be given to

eliminating the provision for an unsworn statement by

a prospective witness at a material witness hearing

33o. 5o, i. (b)).
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"An excellent improvement in the admin-

istration of justice is made by Sections 85.05,

85.10, 90oi0 and 105.30, CPL, which require the court

upon arraignment, to furnish the defendant with a

duplicate copy of the charges against him regardless

hether he has been indicted for a felony or is simply

charged with a minor traffic infraction.

"Section 20!3 of the Uniform City Court

Act (UCCA) requires that juries in criminal cases be

placed in charge of a peace officer while deliberat-

ing. In Buffalo City Court this means a member of th

Buffalo Police Department. Sections 160oi0 and

185.55 CPL provide that the jury may be placed

'under the supervision of an appropriate public

servant or sez-jants.' If Section 20!3, UCCA, 9 ere

to be amended to conform with the CPL, court clerks

could be substituted for policemen and the latter

thereby made available for duty more directly related

to law enforcement,

"Another excellent change is the elimi

nation of the term n peace officer' (with one exceptio

noted hereafter) ,lhich has been the occasion for both

confusion and double talk (i.20 15. and extensive
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staff comment). All law enforcement officers will

be known as police officers, The only criticism I

would make is that deputy sheriffs would continue

to be excepted from the provisions of Section 426 of

the Election Law which makes it a crime for police

officers to engage in certain political activities.

Hence, under the present language of the CPL, deputy

sheriffs would be the only law enforcement officers

in the state .ho would be permitted to use their

official power or authority in aid or against any

political party, or to contro! or influence the

political affiliation, expression or opinion of any

citizen. They would also be the only law enforce-

ment officers whose appointment and promotion is

specifically allowed to be based on party adherence

or affiliation, Other definitions of 'police officer

are found in Section 132 of the Vehicle and Traffic

Law, Section 480(7) of the Executive Law, Section

209-q(2) of the General Municipal Law and Section

58(3) of the Civil Service Law. gPeace officer' is

now defined in Section 154, CCP= for all purposes.

Consideration might be given to defining 'police

officer" in the CPL for all purposes and eliminating
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the definitions found in the other statutes cited

above.

"However, 'peace officer' remains as

part of the close pursuit law, 315.10, CPL. The

staff commit states that this is a uniform act

adopted by numerous states and that, Therefore, no

substantive changes are made therein.' Nevertheless

apolice officer' is used in the very next section9

315.20, which together with 315o10, "COnS itUteS

Art!cle 315.

"Some sections of the CPL make certain

provisions mandatory which might better be left to

the discretion of the court. Examples are:

"i. A defendant has an absolute right

to a bi!! of particulars when a uniform traffic

ticket is used (50.25(3)). With respect to infrac-

I.°tions, my expe_lence is that the ticket usually tells

all there is to tel!.

I'2. The uniform traffic ticket cannot

be used for misdemeanors (50.25(!)). I practice

the ticket is quite adequate for such charges as

driving without a license (501, Vehicle & Traffic

Law) or without insurance (319 V&TL) or operating
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information described in 50.15, CPL, should be dis-

cretionary or at least limited to offenses with

possible multiple details such as leaving the scene

of an accident (600, V&TL) or reckless driving (I190,

V&TL).

"3. Under certain circumstances, the

court must issue a summons instead of a warrant of

arrest (60.20 (3)), This should remain discretionary

as it is now.

"4. A warrant of arrest may be

executed on any day and at any hour (60.60(1)). Thi

authorizes an arrest on a no left turn charge (lllO

(a), V&TL) at 3:00 A.M. or on Sunday. Section 170,

CCP, makes Sunday or night arrest, in non-felony

cases, discretionary with the judge and so it should

remain. By cemparison 801 CCP, and 365.30 (2),

Cl , both require search rrants to be executed

between 6:00 A.M. and 9:00 P.M. unless a judge auth-

orizes othez is e.

"5. A motion to suppress evidence

made in a local criminal court (such as the City

Court of Buffalo) must, upon request of the Peop!e

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



136.

5e determined during trial (375.40(3)).

' o An e ioiDle youth (400.05 2°) wh(

is not ==- =^== ith a felony and who has not previ=

ously been adjudged a youthful offender, mus__t be a¢

corded youthful offender treatment (400o 20,2.).

"Section 65.40 (i), CPL, allo s servi=

of a summons by a complainant. This has the poten-

tia! of creating infla etory situations and the

occasion for more offenses.

Section 2011, UCCA provides that a

jury tria! is aived unless demanded on arraignment

or within five days if counse! is not pre-

sent. This is a requlrement much criticized by

la yers and judges. 175o50 6°, CPL, provides that

the time Tithin hich to request a ju f trial shall

be governed by appellate division ru!e. In order

for such rule to apply to city courts, See. 2011,

UCCA would have to be amended.

"Section 200.30 2o, CPL authorizes

commitment of a defendant convicted of a felony or

class A misdemeanor for a pe _!OG of 30 days for a

thorough physical or mental examination' ° However,

no guidelines or standards are provided and this

e

a
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confinement may be made without any factual or other

showing of the need or necessity therefor.

"Section 205.10, 2., CPL, provides for

a pre-sente nce conference which 'may be held with

defense counsel in the absence of the defendant.'

Perhaps this section should be re-evaluated in the

flight of People v. Anderson, 16 N.Y. 2d 282, 266

N.Y.S. 2d Ii0 (1965), in w h the court said, ' hat

is of primary importance after all is the strong

social policy in favor of requiring the presence of

the defendant,"

"SectiOn 305,10, l.(c), CFL, provides

that in an actionpending in a city court, such court

may order production therein of a defendant confined

in a county jail of such county. Only a judge of a

superior court can order the production of a defend-

ant confided in any other institution. 335.20, 3 o,

CPL, has similar provisions relating to production

of witnesses. Consideration should be given to

expanding the powers of city courts in this area, as

a matter of convenience to include production from

any institution in the county or, at least, from the

county penitentiary.
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"Article 310, CPL, is the Uniform

Extradition Act which the Commission says has been

adopted by about 857o of the states. 'Because of its

character as a auniform law' no effort has been made

to effect any substantive changes therein.' Never-

theless, consideration should be given to clarifying

the procedure to be fol!owed in conducting the exami-

nation bezo_e the local criminal court This is

vague now (844, CCP) and - ill continue to be vague

(310.36, CPL).

"Diametrically opposed legal philoso-

phies seem to have prevailed in two different areas

of the CPL. Mterial witness orders will be avai!-

able in felony cases only, 330.20, 2., CPL. On the

her hand, the securing of testimony outside the

state for use in a proceeding within the state is

provided for in a prosecution for any crime. 360.10,

I., CPL.

"Section 375.30, I,, CPL, requires not-

ice by the People to the defendant of intent to use

evidence consisting of conversations overheard by un-

lawfu! eavesdropping or statements of a defendant ob-

tained by a public servant engaged in law enforcement
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activity° No notice is required of intent to use

tangible persoLnal property obtained by search and

seizure. The Commission comments, IThe requirements

of notice predicated in this section are prompted by

the fact that, while a defendant ordinarily knows

before trial that property constituting potential

evidence against him has been seized from his

premises or possession .. he may we!! be unaware that

.. the people plan to introduce evidence of o. state-

ments which he may have made to po!ice.." I suggest

that a defendant might be totally unaware of a

seizure of evidence from his premises in his absence.

On the other hand, he is fu!ly aware of statements

which he has made to police although he may not re-

call details. Consideration should be given to ex-

tending the notice requirement of 375.30 to include

all &f the subdivisions of 375.20. 375.60,6., CPL.

provides that upon the hearing of a motion to sup-

press evidence, 'the people have the burden of

proving by a preponderance of the evidence that the

evidence sought to be excluded was not obtained in

an unlawful or improper manner.' This is a change

in the present rule that the burden of proof is on
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the person attacldng the manner in which evidence is

obtained. People v. Alfinitq, 16 N.Y. 2d 181, 264

N.Y.S. 2d 243 (1965).

"Section 405.10(9), CPL concerning the

mental fitness of the defendant to proceed, says,

IWhere an order of examination has been issued by a

superior court, the psychiatric examiner must a!so

set forth• his opinion as to whether the defendant is

or is not a dangerous incapacitated person.'

Shouldnlt this opinion be _ncluded regardless of

hich court ordered the examination?

"Both under existing law (9!3-e, CCP)

and under the proposed law (400.20,1, CPL) youthful

offender treatment is limited to defendants charged

with a crime. I suggest that this treatment be ex-

tended to offenses other than crimes. The n . Penal

Law contains 12 offenses hich are violations and

d . onot cr!mes. L!kewzse, most offenses under city

ordinances are violations and not crimes. A youth

charged with robbery, burglary or larceDy, if other-

wise eligihle can be given youthful offender treat-

ment, but one charged ith public intoxication or

some other petty offense, cannot. What is good for
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petty effesder.

"Section+400.35 +CFL provides that a

+'4
" ""

youthfu! offender trial gm st be =endueeed, )her e

+pursuant 1o the rules of evidence appll-

table to =_x ina! preceed ngs° The phrase Iwhe e

app_ opziate" is undefined e d makes the Statute vague

Unde mt 
+ei

um tances [ oul4 s court he authorized

to d ylete from the ordima y e!usionary rules of

evzden ..?

+Upo a youthful offender cenvic£ioD

the couzt may Impose a re-- ezsmtozy sentence of im

isonme t i h a maximum of feur years (400.50 CPL

75.!0 I. PL}. A defendant charged ith a class B

I misd•emeano whlch carries a maximum penalty of

three s£hs imprisonment, mu t expose himself to the

risk of sezvi g four yesrs in order to obtain the

bene_xts oz youthful offender treatment. This se

to be an unconscionable disparity in potential

sente es. ! suggest that } thful offender s enee

maximums should vary in proportion to the ser! asness

of the erl=znaa charge.

fhe sectio dealing++ ith the exe -
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tion of search mrrants contains an unfortunate limi-

tation on police officers who encounter resistance to

their authorlty (365.50, z.,3.). They may use "as

much physica! • _orce, other than deadly physical force

as is necessary to execute the ;;arrant." At least

in the Penal La (35.30(2)) we al!ow police officers

to use deadly physical force to effect the arrest of

a person ho is attempting to escape by the use of a

deadly weapon° Under the CI , the policeman is

legally immobilized if a person resists a search

warrant ith a deadly weapon. Might should be on the

side of la and order.

"In a comment v hich introduces Article

30 - rules of evidence- the Commission says, 'Upon

the theory that the various types of crimina! pro-

ceedings .. are all subject to a basic evidentiary

pattern, the proposed Criminal Procedure Law pre-

scribes its rules of evidence in the Genera!

Provisions t thus according them across-the-board

application °." If this is a good theory, and it is,

then Sec. 130. 15, PL, which contains the corrobora-

tion ru!e for sex offenses, loglca_ly belongs in

Article 30, CPL. It would then join the corroboratiol
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rule for unsworn evidence of a child less than 12

years old (30.20,3°) and the corroboration rule for

confessions (30.90).

"The present ru!e that a conviction

cannot be had upon the testimony of an accomplice

unless he be corroborated (399 CCP) is changed by th

CPL (30,70) and the requirement of corroboration is

eliminated, in its place the n , law requires that

'That accomplice testi -the court instruct the jury;

mony in general is inherently suspect o ing to possi-

ble motives of self interest on the part of such

witnesses and that the jury must scrutinize and

weigh such testimony %ith care and caution. ' In a

staff comment, the Commission refers to the Wrigidity

of the present rule and characterizes accomplice

testimony as poi!uted =nd self-interested. ' The

'in many instances, how every?thecomment continues 

indicated credibility defects are not present and the

accomplice testimony may be highly reliable and ut-

terly convincing. Yet; such testimony - indeed the

testimony of twenty such itnesses - is arbitrarily

stamped insufficient as a matter of law. I I agree

that this law should be changed for the reasons given
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by the Commission.

W'However, it is puzzling that , hile

the Commission is advocating a relaxation of the

accomplice corroboration rule, they have advocated

and the legislature has passed a statute (130.15, -VL)

hich is more rigid than its predecessor (2013, PL)

which required corroboration in rape cases. The n

!aw now requires corroboration for a!__l sex offenses

with one minor, unexplained exception. Both 130.15,

PL, and 20i3 PL, were derived from Sec. 283 of the

former Penal Code. In People v, Fr 139 A.D.

795, 124 N.Y.S. 521 (2nd Dept , 1910) the court said

'This provision of the statute is derived from the

common law and has been epplied for centuries. As

has been said frequently, it has its origin in the

fact that crimes of this nature are easily charged

and very a zzi u_c to disprove, in view of the

instinctive bmrror with which mankind regards them."

The first part of this statement recalls the oft-

quoted quip of Oliver Wendell Hoimes "It is revoltin

to have no better reason for a rule of lae tha that

it was laid down at the time of Henry IV.' The

second part of the statement can be applied %ith equ
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vigor to a conside_ abie number of other crimes, but

sex offenses are the crimes for which corrobora-

tion is required. Other corroboration rules (30.20,3

and 30.90, CPL) are concerned with the nature and

quality of the evidence rather than with the type of

crime involved.

"In People Vo Do ns, 236 N.Y. 306,

140 N.E. 706 (1923), the court held that the requ_red

corroboratory evidence must tend to establish w first,

that the crime of rape was committed by somebody and,

second, that the defendant was the one who committed

the crime.' *-his means that the testimony of the

victim and of the physic an who examined her is not

enough and theze must be addmtlona_ evidence which

tends to connect the defendant with the crime.

Without the latter, usually u available, evidence a

woman walking along the side% a!k of any city in N 9

York State gho is dragged into an alley or automobile

and raped by one or more men wil! never see a convic-

tion for the crime. This is the only crime of vio!ent

on the streets the prosecution of which is burdened

by such a dm_ lcu!L rule of proof

"Perhaps the time has come to re-
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evaluate the reasons for such a rule.

"Signed) WiLLiI£ J. OSTROWSK!
Judge, City Court of Buffalo
42 Delaware Avenue
Buffalo, N.Y. 14202

' ebruary !, 1968."

M%. BARTLETT: No , Mr. Paul Birzon.

i have the feeling, Mr. Birzon, that we heard from

you at another hearing some time go, am I correct?

MR. PAUL I. BIP ON: It was some time

ago, Mr. Bartlett.

o BARTLETT: 1964 ?

MR. BiF ON: About that time in con-

nectlon with the RPL hearings and, unfortunately, if

! can begin oD this note, similar to our experience--

when ! say "our" !'m referring to the Bar in general

in this period -- we have encountered somewhat of a

difficulty with the relatively short notice with

which this community as provided as to the date of

your hearing. I assume you've had some scheduling

problems yourself but we run into this one difficulty

in this county which may not be unique here and that

is that any s tement or presentation to be msde by a

committee of the local bar association must receive,
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and properly so, clearance and approval by the Board

of Directors hich meets periodically and because of

the time . ithin which weWve had on it, the Criminal

Law Committee of the Erie County Bar Association,

the time to alert ourselves to your coming and to

make preparation for the presentation, unfortunately

there wasn't time to present somethirg to the Board oI

Directors for their approva!, so i speak today as a

member of the bar on!y and not in any representative

capacity.

MR° BA! LETT: ir. Birzon, let me say

that the committee the Commission, would still

welcome a subsequent expression from the bar associ-

ationby way of brief. We %9i!! conclude our hearings

on the 17th of February but hardly our deliberations

then. We !! be working on this throughout 1968 and

no submission for passage ill be made, as you heard

me say this morning until January 1969 so we surely

would hope that e ould hear from the Erie County

Bar in the meantime hen you have concluded your

deliberation.

MR. BIRZON: Yes. Well, we welcome

that opportunity, l!t° Bartlett.
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As the vice chairman of the Criminal

Law Committee of the Bar i'm sure that some kind of

submission will be made to you.

R. BARTLETT: Right,

Y ° BiRZON: !'ll try not to abuse the

courtesy that you've extended to me. I think my

remarks can be rather short. sny of them involve

the attitude and opinions i suppose, of one who has

been on the defense side of the bar and as such they

ill, i think reveal some value judgments which

conflict in many instances :,Jith those expressed in

your proposed legislation.

Now, ! noted the passage of the RPL,

that 2444 of the Penal Law related to the use of

criminal conviction records for impeachment of

credibility purposes on trial was omitted, was re-

pealed, and in the disposition table there was no

indication and it was not in fact; translated into

any portion of the RPLo i was hopeful that perhaps

it wouldn't find its way in any other legislation but

I see that although it doesnlt appear in the same

language, it would appear that 30.70 -- I beg your

pardon ---
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i . BARTLETT: Not 70, it's --

I . ° BiRZON: 30. --

. BARTLETT:

i .o B!RZON:

30.80, ou!d it be?

30.50, 30. i0 and 30.60

PAULINE E. WILLIMAN
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appeared to allow, and I think clearly ould allow,

on cross-examination of a defendant or any other wit-

ness the revelation of a past criminal record and it

would appear on 30;i0 that this would incorporate

4513 of the CPLR . hich contains language almost

identical to that which had been Contained in 2444

of the old Penal La .

Now, ! think this is an unfortunate

judgment myself, i think itRs an archaic rule and i

think it's a rule that tends to defeat some of the

more sound aspects of the administration of criminal

j Us rice.

As you al! l ow, perhaps as much as

90 percent of all crimina! cases are disposed of by

• ay of plea prior to trial, for many reasons. There

hss been some comment earlier today relative to plea

bargaining and this has become the subject of a great

deal of Study by various bodies throughout the

country sod ! think it is a very serious subject of
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legitimate concern and one of the great problems, as

anyone Tho has tried end defended a criminal case

ili tell you that one of the great problems in the

preparation of a proper defense is the fact that

onegs client may have a crimina! record which, by and

large, effectively prevents the use of very valuable

testimony, testimony that a jury should hear.

No , the =eason it prevents it is one

of a practical n ture, not of a legal nature and it

seems to be somewhat !ess than logical to allow a

jury to hear evidence of a manWs conviction of a

felony or misdemeanor perhaps 20 years ago and e pect

that jury to confine their deliberations as to that

conviction on the question of credibility. It simply

isn't so. They don't do that. They characterize

the defendant on the basis of the kind of record he

has. He's a bad man, he's a good man, and on that

ind of basis their deliberations as to the question

be._oreof guilt or innocence on the particular charge =

them is clearly effective.

Now, many times, to be sure, a juror

can consider and I think clearly in a clear fashion

consider a prior conviction on the question as to
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whether this man should be believed now, but ! suggest

to you that without quaiz yzng this procedure in any

wsy by limiting the right of e prosecutor to crossa

examine 8nd bring out this type of information and

present it to jury, by allowing him to bring out

aged information is simply not sensible because it

doesn't go to the purpose of the rule.

in our experience, I don't think we

can defend the proposition that a man has been con

victed or Aho has been convicted of a crime 20 years

ago is not a believable person.

MRs RTLETT: if it w ere perjury, it

might be relevant, might it not?

I . B!RZON: if it , ere perjury?

oMR. BA £L !T. Yes.

MR. B!F ZON: i don't !nk so, .

Bartlett. i still think that there'S a large measure

of irrelevancy to the fact that a man has been con-

victed of a crime in the past as related to his

ability to tell the truth today. Now --

! o ARTLETT : It ' s not his 8bility

e!re talking about; it's his propensity.

I R. BiRZON. Well, I think one can

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

\



152

.quarrel with that but i think the important thing

h re and, of course; the rule doesn't make him incom-

petent as was the case in the old common law, but the

oblem is that in, i think, al! of. our experiences,

those ho have been involved in criminal cases,

juries tend to look upon these criminal convictions

conviction records of defendants , ho testify, in a

very prejudicial light and not one that is confined

in its ,re!ation to credibility° It tends to bring in

through the hack door character evidence hen it

should not be brought in merely by virtue of the man

taking the stand and I put this to-you, that in terms

of the kind of inherent pressures that are built

into our system of criminal justice administration,

pressures upon a man to plead guilty to a crime when

he ou!d otherwise elect to go to tria!, that this is

probably one of the most compelling; it's the idea

that if he sought to defend himself with a criminal

record that his chances of doing so successfully

would be much diminished if not nil.

.SSEi L_V N ALT IAN: What do you sug-

gest, that no question be asked of the defendant as

to his prior criminal record?
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liRo BiRZON: i suggest one of t%o

t " either that -- and that makes some sense toh!ngs

me -- or if one doesn't want to take the whole hog,

u_mei think ha_ there should be some kind of a 

limit put on !to i .h _nm although these time limita

tions are difficult or rbitrary at best, it makes

some sense in this area°

Perhaps in the Legislature's judgment,

a m n who has been convicted of a crime ithin the

past five years, crimina! convictions within the past

five years, to use a figure for you might be admis-

sible for that purpose but not beyond that.

.. o BARTLETT: You ' re a Imos t s ug-

B_ zon,g ting are you not, . that this be an

extension of the amnesty prln lp e which has been

considered in depth by the Legislature? L%s a matter

of fact, they've taken some substantial steps on

first = -of._ende s o

o BI ZON: i thlnm itls a most

important one too in view of the recidivist rate.

' I. BAR ETT: Yodlre not suggesting

that a person ho has two convictions for armed

robbery and one for perjury, to give a horrible
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example, who now offers himself and who is stranger

in the jurisdiction and-===u ._e_ himself as an unbiased

independent Jitness to the commission of another

crime and appears for the ezenaan , that the jury

ought not to be b!e to know something about his

background ?

. BIRZON: We!l, I think i misunder-

stood your earlier questio when you mentioned

perjury, i think that would be the one, the one

crime or conviction for crime that would bear or

have some relevancy to the question of whether this

° .n s _ou!d be beileved. I mlsunderstood that question

before and i'm sorry but i would agree that certainly

• Ithat snou d be brought out.

Now, with respect to your curr t

question, i can see again the relevancy of the crime

of perjury, i can see a jury, a juror, saying to

• iM_mse_ and should say to himself, the man has com-

mitted perjury before, I must look upon this testi-

mony now ith some suspicion, but the fact that he

committed robbery before it seems to me not to be

relevant psrticular!y to the question of hether he's

ell_ng the truth. !t's only relevant to whether thiE
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man is a good man or a bad guy and on that kind of

basis, a jury shouid not be able to m ke a determina-

tiou of guilt or innocence.

i ° BARTLETT: Of course, I'm as6uming

that whatever rule you ant imposed would be equally

applicable to peopie's witnesses as well.

MR. BIRZON: Oh, yes. Oh, yes. it's

a question of logical relevancy along that line.

Staying in the area of Article 30 --

and I'i! be very brief on this because I think this

is simply a matter of value judgment -= i disagree

with the innovation contained in 30.70 in that it

represents the elimination of the accomplice, the

corroboration rule for accomplices. ! think that

because of the very nature of the instructions that

the Commission is recommending that this kind of

testimony is inherently suspect is as good a reasor,

as i can present for requiring corroboration in the

case of an accomplice. Almost every jurisdiction

either by case law or by statute has this kind of

. !ru e --

. -i .TLETT: It's not "almost every"

is it ?
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F£ o BiRZON: Well, it's more than

half so far as i kno .

MRo BARTLETT: Yes, bout two-thirds

perhaps° The federal ruie of course, is what . e

propose here.

liP,. BiRZON: Yes.

I . BARTLETT: ? nich is almost

exactly the present federal rule.

}aiR. BiP ON: Yes and as you pointed

out in your notes, in your comme qt rather, as a

practical matter it ou!d be perhaps a foolhardy

prosecutor %Jho %ould go into a case where the

accomplice's testimony, the accomplice is the

principle witness ithout soune kind of corroboration

so i wonder whether the concern of the Commission for

those cases where you may have a good appearing

accomplice, one who is convincing whether statisti-

cally the concern of the Commission is supportable.

! find that as a matter of human

experience, and perhaps you have too, that al! too

often, you may find the professional liar being a very

convincing person and the converse of that, of course

is true as well but ! think th8t this may prove unfor.
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-tunate in that it presents the possibility of one of

the great horrors that occur to anyone involved in

the administratio¥_: of criminal justice. When you

have a case that°s dependent entirely upon an

accomplice upon one witness, and the guilt or in-

nocence of the accused must be determined by the jury

evaluating that man's credibi!ity you have the

highest risk of convicting the innocent person. The

highest risk is there, much as it 9.ould be in the cas,

of a pure identification, one witness identification

kind of a case. A great risk is involved there and

this is the Idnd of thing that the criminal la,0 has

always attempted to build safeguards against and it

concerns me som hat and i think that certainly in

the case of an accomplice aho has been granted im-

wenity for his motivation or where his motivation to

falsify may be at its greatest height that some

quaiificatiQn of the rule that you propose should be

made.

Now i note the absence in the propose

Crimina! Procedure Lava of the counterpart of 552-a

which calls for the return of prints in the event of

an acquittal or dismissal. That doesn't concern me

!
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terribly, to be very frank ith you, because as a

practical matter the prints are going to Washington

and the state court can't compel their return but

this is what concerns me and that is the Commission

obviously has been sensitive to the notion of

indelibly imprinting an arrest record upon a man hen

some other alternative is available and thus we have

a summons, e have the appearance ticket and so

forth. Now, given the case that all too often hap-

pens of an arrest - pardon me, that ultimately

results in a finding that there should not have been

an arrest, that there :Tere no grounds for arrest,

that there is a dismissa!, not only a dismissa! on

technica! grounds but there is a finding that this is

a mistake -

!2,, BAR_ L T: Let's assume an

acquittal.

!tR. BiRZON: Nel!, i think this, I- .

Chairman, that an acquitt l can only indicate perhaps

that there asn't sufficie . t evidence. It doesn't

mean perhaps that there T asn't some reasonable ground

to believe. Now, .Je have here, let's assume, a case

of a f Ise rrest. No , quite aside from any civi!
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remedies which is a p a . ca_ matter and not avail-

ab!e not enmorceab!e by many members of the commun-

ity no ,. what do you do with the arrest record? And

I should like very much to see the attention of the

Commission adaresse -- and i trust that the CI .

would be the proper vehicle for this - the attention

of the Commission addressed to the problem of vapor-

izing or eliminating for all purposes an arrest

record perhaps under procedure whereby this could

be made discretionary ith the judge -- i don't know

that it should be mandatory in all cases -- but per-

haps this can be m de a_scre zonary itb the judge.

We find too that the incidence of crime occurs

among our young people, in many instances, they are

YO, but the arrest record remains and they seek

employment later on and this comes back to h unt them

and i think unfairly so, particularly when there , ere

no grounds or no reasonable grounds for the arrest to

begin with.

ASoEi. B . N AL AN: Well, that has

been taken up in the overall mnesty provisions even

in terms of arrest and you'd be amazed at how many

colleagues of ours in the "=eg siature fee! that an
PAULINE E. WILLIMAN
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arrest should be made available and particularly

where there have been applications made for civil

service jobs. i don't disagree ith you at al!.

Quite to the contrary, i think perhaps in the case

of young people ho have been arrested there should

not be any record.

ii . BIRZON:

is for his failure to

ant types of arrest.

Well, my concern really

against the differ-

That is, there could be errests

%n _ch result in dismissal or a quIEtal but based

upon reasonable grounds and see no reason why a

governmental employer e%! be it governmental or

otherwise, should not know that fact and make an

theevaluaL_on oz individual for employment but if

zsc , L._= arrest as noL o=see upon reasonable

grounds -- and this can be + "se erm!ned by a judge

through some procedure that is easily established --

thenx' , seems to me it's totally unfair for that type

ta_n the individuai s record°of thing to +

I should like to see some more ques-

tioning --

krR. BARTLETT: You mean a situation

here a youngster is arrested and almost immediately
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.it becomes apparent to everyone, including the

arresting .officer, °that it was a case of mistaken

identity, he as miles away and could easily estab-

lish it ?

MRo BIRZON: Yes. You see, if you

take --

MR. BARTLETT: Giving the extreme case

MR= B!RZON: I mean if you take the

most extreme case, as this was, or even a more

extreme case, there's mo remedy° There's absolutely

nothing built in to remedy the situation and itIs

this inflexibilitg that I think is somewhat objec-

tionable.

With respect to the youthful offender

provisions, i heartily approve and I think this was

long awaiting the insistence in the proposed document

that the magistrate inform the individual, the youth-

ful person, of his rights under the youthful offender

provisions. I think this is excellent; I think this

is very ise.

With respect to one aspect, however,

I should like to see some change and that is this:

The theory of the youthful offender legislation, as
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I understand it, is to remove the contamination of

taint of a crimina! conviction from a young person so

that after the proceedings are completed, the records

sealed, he can receive, in fact, a fresh start and

think most people would agree with the wisdom of that

in selected cases but I fail to see why, given that

theory, the youthful person should have to relinquish

an important and otherwise constitutiona! right to

a trial by jury in order to secure that status.

MR. BARTLETT: Isntt that going to

destroy the very secrecy aspect which is supposedly

so important to him?

MR. BIRZON: I don Wt think any more so

than if we provide properly for it in the grand jury.

The grand jurors are instructed not to reveal the

proceedings in which they are involved and I think

the petit jurors could be likewise. I think some

safeguards could be built in there, although I grant

you there is some element of danger. I think, how-

ever, that this should be discretionary with the

youthful offenders. I think a jury trial should not

be, or the elimination of a jury tria! should not be

a penalty that he has to pay to acquire a status that

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



163

the Legislature in its wisdom feels he should have be-

cause he is a young person.

ASS MBLYMAN ALTMAN: But if you were

counse! to a young man under certain circumstances

you would prefer a jury trial rather than to have a

dge hear it without the accoutrement of the opening,

the summation and the voir dire.

5 . BIRZON: !n the case where i think

my probability of success is greater before a jury

because of the nature of the prospective evidence, I

should certainly like the ability, the right, to

select that mode of trial, i should not like to be

confined to only one mode of trial and I think these

are difficult judgments that counse! must make at a

very early stage in the proceedings before the indict-

ment is even returned.

He must, for xample, make application

for youthful offender trea£ment.

MR. BARTLETT: Of course, he must

request it in each case, even in the first case, in

the first category where it's automatic upon request,

but youWre saying that the choice he's really faced

ith is a jury trial and no YO protection, and are yoL
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suggesting that the choice in practical terms is a

jury tria! and no YO, or YO and adjudication as a YO?

MR BIRZON: We!l, yes, I think as a

practical matter that's what it is.

MR. BARTLETT: That's what it really

comes down to.

MR, BIRZON: Yes= and the choice should

be YO with or without a jury. i don st see why the

mode of trial should be relevant to the theory under-

lying the youthful offender legislation.

Just one comment on 375.60(4) dealing

with a motion to suppress and the hearing in coDnec-

tion therewith. One of the problems that doesnlt

seem yet to be resolved, very little case law on

this, is whether or not a defendant who takes the

stand in connection with a suppression hearing will

then be faced with the use of that statement against

him at the trial where evidence in chief is offered.

Although the case !aw that I have seen

indicates that that will not be usable, it seems to

me perhaps to be wise to legislate this and make

clear by statute that any testimony given by the

defen dant in connection with a suppression hearing of
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one kind or another not be usable in: connection with

the trial.

£R. BARTLETT: You would permit him to

testify upon the taking of testimony at the suppres-

sion motion to a set of facts and then permit himi;to

testify to the set of facts upon his trial and not be

impeached ?

MR, B!RZON: ! m sorry, i didn"t make

. myself clear. Assuming he does not take the stand,

that is it should not be introduced as evidence in

chief bY the prosecution.

5 R. BARTLETT: I see what you mean.

MR. B!RZON: But of course, it should

be used for impeaching purposes.

MR. BARTLETT: Of course, it could be

used to impeach him.

£R. BIRZON: Oh, yes, yes.

ASSEMBLYMAN ALTMN: So as a practica!

matter now, itWs ot being admitted into evidence

where we ve had motions to suppress and then there

• as a sulsequent tria!, the judges generally take the

position that they wil! not permit this into evidence

MR° BIRZON: The}, generally do, but it S
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my impression of the law in this area that it's some-

what vague and ! should like to see it nailed down in

black and Jhite because of the great danger. We

haven't had a Court of Appeals expression on this yet

and one al 4ays gets that queasy feeling as a defense

lawyer in the possibility that this particular judge

is going to go the other way and without something

before one and by way of statute, one gets very un-

easy and I think we have an opportunity to rectify

that here.

MR° BARTTETT: We agree though that we

are only talking about its use as evidence in chief?

MR. BIRZON: Yes, yes.

With respect to the discovery provis-

ions, i am delighted and I kn a number of defense

lawyers with ?Jhom l ve conferred on this are de-

lighted to see the liberalization of the discovery

rules as set forth in Sect.ion Or Article 125. How-

ever, as human nature has it, we are not satisfied.

I feel very strongly in one particular

area as to that area 8rid that is the s tatement of wit.

nesses prior to trial, i .know the Rosario rule and

under the Rosario rule ---
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That's really not dis-

covery.

MR. BIRZON:

R . BARTLETT:

recite a discovery.

MR. BIRZON:

right.

MR° BARTLETT:

for cross really, isn't it?

let o

Pardon ?

Rosario doesn't really

That/Ws right, that is

it's only preparation

MR. BiREON: That's right, Mr. Bart-

MR° BARTLETT: Sure.

MRs BiRZON And I think logically

there should not be any distinction or any reason to

distinguish between presenting a witness statement t

defense counsel on the trial when he may have just

moments to explore and study it as opposed to pro-

viding him with those statemer s prior to trial so

that he can make extensive preparation and investiga-

t-ion o

Now, the objection to this procedure

o • Ihas tradztzona_ly been, %ell, you give a defense

counsel this material before trial° Hegs going to
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harass witnesses and that sort of thing, and that

simply isnlt factually so and there are many protec-

tions that can surround that kind of danger.

MR. BARTLETT: Would you agree that

discovery is expanded, !'d like to see it bloz n way

o to here, would you agree if that's done that the

principle of reciprocity has to be observed?

MR, BIRZON: It depends upon the area

whioh that principle is to be applied.

MR. BARTLE_ : Well, the point was nmd

this mornings think Judge Marshal! made it --

ASSEMBLL N LT AN: Judge Marshall.

MR= BARTLETT: -- that surely state-

ments of witnesses in the hands of the defendant's

counsel, if the same are available from the prosecu-

tion, ought to be available from him.

MR. BiRgON: i have no immediate objec-

tion to that. Again, if we vi the tria! as a

search for the truth and within the limitations of th

Fifth Amendment of privilege-=

MR. BARTLETT: Of course, this is what

hangs us up on true reciprocity, is the Fifth.

F o BIRZON: Yes i don ' t think there
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will ever be true reciprocity. I don't think there

can be while we have the Fifth Amendment nor perhaps

should there be, given the nature of the criminal

trial and given the burden of proof, the placement of

the burden of proof, which is in large measure a

reflection or an extension of the Fifth Amendment

privilege bet in terms of discovery today, I think

that the criminal tria! could be expedited, that it

could be more intelligently and better prepared if

statements of 9 itnesses ere given to defense counsel

prior to tria!°

! think it's important to bear in mind

in this connection that the majority in most communi-

ties today, the majority of defendants are indigents

and are reliant upon assigned counsel in one form or

another, either public defender or what-have-you, and

this always -- the lack of funds always-- raises a

question about adequacy of investigation and although

funds are avai!ableby statute for investigation now

I think it makes it much more important today to

allow the defendant to view statements of witnesses

prior to trial.

I can see no reason other than the one
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that's judicially been given and other than the lack

of reciprocity to deny that to him.

I think also that we should have

legislatively and statutoriiy expressed the greater

latitude in the rule where i think by statute the

people should be required to furnish either to the

defendant or to the court in camera for his study any

information, evidence, statements or what-have-you

that the prosecutor has reason to believe can tend to

exonerate the defendant and if he is in doubt that

material should be given to the judge.

No , this is the rule today and itgs

applicable to all states but it's somewhat hazy as

rules normally are hen they have no case law. i

think this is something that deserves the attention

of the Legislature.

Those are the specific areas that I ha(

in mind this morning to comment on and I'd just like

to take perhaps a moment to say this in response to

some of the comments made this morning.

i am in total disagreement with any

notion of entertaining an alteration of a unanimous

verdict, i think itts dangerous. I think it's un-
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necessary and certainly until such time as was sug-

gested by the Commission this morning --

MR. BARTLETT:

be excused just one minute.

carry on for me for just one minute?

Excuse me. I have to

Senator Dunne would you

I'!! be right

back,

M , BiRZON: i think until such time

as it can be shown statistica!ly that the incidence

of hung juries is so great that it poses some real

impediment to the smooth administration of criminal

justice and that the hung jury situation is, as was

suggested, that is II to I or I0 to 2 as opposed to a

five to four situation if we have statistics on that,

and that's harder to come by, I don't think that the

Commission should even entertain the notion, in fact,

the fact that this is now the law in England is not

particularly soothing to me. i think we breathe

freer air as a result Of these safeguards that have

been with us for centuries and this ou!d a!so, I

think, go to the complaint of the delays encountered

in connection with criminal trials. Now, there are

delays but the question is not whether delay is bad.

Nothing is bad in and of itself. !s delay necessary?
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And on many occasions delays are necessary because

there are hearings °that have to be made as a result

of the new rulings of the S preme Court and ith one

other comment, iUd like to close and that is in connec-

tion with the suppression hearing,

MR, PANZARELLA : Just before you go

into that, on that unanimous decision of a jury, what

do you feel about the three to o decision of a

three=man bench?

MR. BIRZON: I don t like it and

disagree with it but that Ws the law. I realize it

and I see it here in your statute and again I think

it's counter to the principle, obviously, counter to

the principal reasons for relinquishment.

i think insofar as our theory of our

criminal !aw has always been he who carries the

burden must establish to everyone's satisfaction

guilt beyond a reasonable doubt. This is simply in '-

consistent. If the one person has a doubt then

clearly the conviction must be suspect and i'm in dis.

agreement with the decision although I recognize it

as the la .

The only other comment relates to ....
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375°30. The Commission has, in Subdivision i, re-

quired the people if it intends to offer evidence of

a certain kind at the trial to alert the defendant of

that fact so the defendant can demand a hearing, but

the statute as presently worded limits the kind of

evidence as to which the defendant has to be alerted

to statements or testimony and i see no logical dis-

tinction between the proposed statement of the

defendant and something taken from his person during

the course of a search and seizure and i t.hink that

the Subdivision ! ought to be amended to include not

only things under Subdivisions 2 and 3 but also under

1 which would have been tangible property obtained by

means of an unlawful search and seizure, i think

this would go, incidentally to avoiding a multip!i-

city of pre-trial hearings that have been objected to

this morning.

Thank you very much.

MR. BARTLETT: I got back in time to

thank you, ir. Birzon, for your testimony. We do

look forward to hearing from the bar association when

you've completed your studies.

Ladies and gentlemen, ! have no other
PAULINE E. WILLIMAN
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is there anyone else here who

(No response.)

Well, I want to thank you 811 very

much for coming. It's on!y by means of such hearings

as this that e are able to evaluate a reaction oR th

part of the community at large, the bench and bar,

law enforcement, as to the acceptability of our

proposals. This is a long process. Wetll be at it

as i indicated this morning at least through the

coming year before we make our final re comm dation

to the Legislature. i dontt believe I mentioned then

hut I ill now, even then w - ou!d recommend that the

effective date of =doption be delayed another year to

assure every opportunity for careful scrutiny of the

proposed n code.

We expect that a substituted bill

e hich undoubtedly will differ from this in a number oJ

particulars will be introduced in the Legislsture

before the end of this current session. For those of

you who want to continue to follow the proposals and

give us the benefit of your comments, I suggest that

you comnTunicate with your legislators about getting

r
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think it's safe to say it will be toward the end of

this session that this takes place but that wil! be

the proposa! upon which we will hold hearings during

the remainder of 1968,

Again, thank you a!l for coming. It

was a pleasure to be in Buffa!o.

o
(Whereupon, at 3:00 p.m., the h_arlng

was concluded. )
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