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ROCHESTER: 2

jqiDGE CO}[WAY: As the resident member

of the Co ssion, I am pleased to welcome my fellow

co nissioners to Rochester and you people to this

hearing,

We have present the Chairman of our

Commission, the distinguished former Assemblyman

of Warren Ceunty, Mr. Richard Bartlett, and immed-

iately next him Assemblyman Benjamin Airman of the

Bronx. On the left of Commissioner Bartlett is

Edward Panzarelia the Chief of the Trial Bureau of

Kings County District Attorney's Office. On the far

!eft Arch l !rray, who is now the distinguished

Counsel of the Governor "s Council on what Richard ?

MR. BARTLETT:

JUDGE CONWAY:

OO Crimeo

On Crime.

!win delighted to have al! of you here

in Rochester and we might as we!! proceed with the

hearing.

MR° BARTLETT: Thank you very much,

Judge C nwayo We're delighted to be in Rochester

and to open our second hearing o the proposed

Crimina! Procedure Law.

We had held our first hearing yesterdal
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in Buffalo.

The proposed Criminal Procedure Law

was prepared by the Temporary Commission on Revision

of the Penal Law and Crimina! Code and the first

draft which we are concerned with today was circu-

lated throughout the State during the past several

months. Some 20,000 odd copies were distributed to

those int crested.

We propose fo!lo ing this series of

hearings which wil! conclude on the 17th of February

on Long island, to again go over the draft, make such

changes as appear to be desirable based on sugges-

tions and criticisms given us at the hearings and,

to be very frank about it based on a self criticism,

a process we ve been engaged in right along because

eave already found things we surely want to change

ourselves.

This draft wil! then be presented to

" Ithe Legls_ature this year to be introduced as a study

bill, not for passage. !t ill be again circulated.

We ill hold hearings again toward the end of !968

and wil! make our final recommendations to the Leg-

islature during the 1969 session. If the Legislature
PAULINE E. WILLIMAN
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sees fit to enact the new Criminal Procedure Law,

we wil! recommend that it have an effective date of

1970, again to give opportunity to the bench, bar

and law enforcement and the public to accustom them-

selves to a new procedural code for the State and

also to give us further opportunity to detect any

defects or gaps or problems with the new codes

The n Penal Law which ent into

effect in September; from a!l accounts; is operating

well. The one area Jhich has caused considerable

controversy, that involving the justification article

use of force; especially by police officers, is in

process of revision. The Commission made recommenda-

tions which have been introduced in the Legislature

by Assemblyman Altman in the House and by Senators

Dunne and Smith in the Senate. We are confident

that the Legislature will resolve this satisfactorily

at this sessiono: It may not take precisely our

recommendations but l'm sure they will come up with

a satisfactory solution.

Let me say that for the Commission, we

not only !ook forward to receiving critical comment

on our proposal but itgs absolutely essential that
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we have it if we are properly to perform our rune-

tion.

If I may, fill conclude my opening

remarks by reading from the repsrt of the Field Com-

=ission hich preceded us by some I00 years, when

they offered their Code of Criminal Procedure to

the Legislature about a hundred years ago, and they

said at that time:

"in submitting the result of their

labors to the Legislature the Commissioners i!l not

pretend to assert that it is free from omissions and

defects for o human work can be without them.

They have spared no effort to render it perfect and,

in return, they ask for the candid consideration of

the Legislature and the people."

I'm sure that wil! be our petition a

year from now.

We wil! open the hearing by hearing

first from representatives of the Departm t of

Public Safety of Rochester, and Mr. Robert Aulem-

bacher, Legal Adviser to the Police Bureau.

F , AULENBACEER: M . Chairman.

MR. BARTLETT: i suggest that you spea

PAULINE E. WILLIMAN
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from the microphone.

JUDGE CONWAY:

up if you'd like to speak from there.

MR. AULEN]CHER:

Bob we have this set

to speak.

I ;ould like to comment initially

that I appear here not as a member of the police de-

partment or in such capacity. What ! say is, of

courser ot representative of the police department's

thinking, but =ather in the capacity of an independenl

contractor with the department and as a citizen, so

Unfortunately, there has been a little

misunderstanding in the Rochester Police Department

about what would be the subject matter of comments

here. As a result of information received, it was

believed that the Co ittee as receptive to sugges-

tions considering revision of the Penal Code in some

particular areas, specifically the one you mentioned ,

use of force. These are going to be omitted now

because I understand what you specifically mean,

First of all--

MR. BARTLETT: We vould be happy,
PAULINE E. WILLIMAN
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however, to receive -- we would be happy, however to

have your comments on the specific bills that are

before the Legislature and if I mayj I suggest you

get them through, you know, one of the members of the

Senate or your Assemblyman, and weld be delighted to

have your various proposals on that specific area.

MR. AULENBACHER: Fine. How would it

be then if we just ubmzt at when we get the specific

proposa Is ?

MR. BARTLETT: Good, fine.

ME. AULENBACHER: First of all, I

really would like to express the appreciation on the

part c f the citizens and the community as a whole,

especially the police, for the excellent job that the

Commission has already done in the Penal Law. it was

a long overdue reform and I think you have every righl

to be very proud of what you have produced. I think

we should be all indebted for it, for a tremendous

amount of order out of what was a considerable amount

of chaos.

I, frankly, have not had the oppor-

tunity to discuss and to review and to study the

entire propcsed Code of Criminal Procedure so !Ira

PAULINE E. WILLIMAN
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.going to limit my remarks to just a couple of areas,

Specifically, eavesdropping warrants :

We all realize full well that grave constitutional

questions have arisen in this area and certainly the

proposed legislation has done an excellent job in

complying with the objections which the Supreme Court

recently made in the area specifically in different

decisio so i m sure the Committee has already felt a

considerable amount of pressure and probably will in

the future for the removal of that entire section.

MR. BARTLETT: Yes, our first witness

yesterday addressed himself to that point of view.

JUDGE CONWAY: Head of the Civil

Liberties Union in Buffalo°

MR. AULENBACHER: Well, Itm not at all

surprised but I firmly believe that such legislation

is not on!y desirable but frankly, is a necessity

to live in the society in the conditions in which we

live now.

i think that the very limited problem

is the question of the privacy of the individual on

the one hand a d the necessity of the citizens to

live in an organized society where the laws are

PAULINE E. WILLIMAN
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effectively and efficiently enforced. It is really

the old problem of the individu l's rights and

society's rights and I would just like to mention

that ! think itts rather accepted hat the rights of

neither are absolute in this area, that to have an

unbalance in either direction #ould result in either

a totalitarian form of government or chaos, both of

which co dz zoms are certainly abhon nt to our way of

thinking.

The specific point is simply this,

not whether or not penetration by the state or

society into the individual should or should not be

made but rather the degree of penetration. I'm sure

that the indiscriminate, unreasonable and unnecessary

penetration Jould not long be tolerated. However,

reasonable penetration surrounded by appropriate

safeguards to protect liberty and privacy and at the

same time to allow the State to carry out its govern-

mental functions is not only desirable but it's

demanded by the great majority of the citizens.

AS i understand the proposed eavesdrop•

ping legislation warrants, applications for this type

of wazaot are limited to the district attorney or the
PAULINE E. WILLIMAN
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Attorney General or one actual!y performing his

specific function. ! ,respectfu!!y submit that I

think the application for the identity of the appli-

cant, for an eavesdropping warrant is not really

important. F at is important is the identity of the

individual who is to decide whether or not a warrant

sha!l issue.

The concept of placing an independent

• arbitrator, e wil! cal! him a judge, between the

State and the citizen to insure the rights of both is

an old and time-honored and a very effective 9 ay of

administering criminal justice. The process by which

ordinary warrants are issued as you well know uses

this concept° As long as the proposed legis!ation

inserts a competent judge between the State and the

individua! which i understand this proposed legisla-

tion does then the rights of both are adequately

protected °

I, therefore, suggest for the Com-

mittee's consideration that police agencies be

equipped with the power to at least make an applica-

tion °

MR. BARTLETT: Do you limit that to

PAULINE £. WILLIMAN
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the -- to some level of responsibility of the police,

in the police field?

MR. AULENBACHER: Yes, yes°

£%. BARTLETT: To the chief or --

MR. AULENBACHER: Yes, I would limit

the applicant as 9;e did in 813 to a lieutenant or

above. I actually do not think that the, we l! say

the patrolman on the reet should have the right to

make this application. I think it should, the appli-

cant should be reserved to at least a higher ranking

officer certainly of an administrative nature.

JUDGE CONWAY: Bob what difficulty do

you encounter in your mind if this were adopted,

recognizing that it Ws one more effort to try to

assure those who were screaming so loudly about any

intereference m the field?

MR. AULENBAC_HER: Oh, you mean what

would he the effect?

JUDGE CO AY: if this were adopted

what effect do you foresee?

MR. AULENBACHER: You mean a limit,

this is adopted to limit the application?

JUDGE CONWAY: To the district attorne
PAULINE E. WILLIMAN
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for a!l practics! purposes yes.

MR. AULENBACHER:Well, I think it

would have a very delaying and very possibly a very

deleterious effect on law enforcement aod the protec-

tion of the individuals.

You see, before -- letDs put it this

ay: If the application is limited to these two

types of individuals, you are goingto create a

tremendous burden against:upon the district attorney.

He than is going to have to engage in what in reality

is a tremendous amount of i enforcement ¢ork. He's

got to acquaint himself with al! of the facts indi-

cating probable cause upon which the arrant would

issue e

jUDGE COIgAY: isn't it in essence--

doesn't it just put him in the same position as the

judge now is? The Judge now has to assume responsi-

bility for issuing the order,

MR. ALVLFANBA6ER: Yes yes, m-m h m-mo

JUDGE CONWAY: He has to satisfy him-

self of the necessity of it by actually taldng testi-

mony or by the affidavits that are submitted.

MR. AULENBACHER: Oh, yes, m-m h-m-re.

PAULINE E. WILLIMAN
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JD-OGE COb,!AY: So that you're placing

the same burden on the district attorney and that

presumably I don't think anybody thought of this as

taking some of the ork away from the judges but no ,

that i look at itS% this light, I think it's a happy

solution.

M!%. AULENP HER: Oh, no, ! don w t mean

to indicate that it would take work away from the

judges. I think it is necessary and most desirable

that this judge be inserted bet een the officer --

JUDGE CO @AY: 17o, I mean only to the

extent that the district attorney will n have to

satisfy himself and he will be making application it

his reputation and character at stake and that the

judge presumably would be or would have that much

more to base his findings on, the fact that this is

the highest elected official in the field gho is

making application and that it takes some Of the

burden away from the judge, to the extent that he

presumably could rely upon the representations of

the district attorney.

MR. AULEI[BAC : Upon the opinions

and the judgment previously made by the district

PAULINE E. WILLIMAN
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attorney.

JUDGE COEAY: Yes.

FR. ULENBACHER: Oh I think if it

ere limited, the application ere limited, just to

the judge, just to the district attorney, I certainly

think this would place it or perhaps make it easier

for the judge to make a determination in this. i

don't question that point a bit because certainly the

district attorney is more learned than the average

law enforcement officer is in this area.

MR. BARTLETT: ! think the choice as

made on a slightly different basis though, rather

than just, you .know, than his necessarily knowing

more. it struck us that the thrust of Berger and

indeed of Katz is that wiretap, eavesdropping

generally, ought to be used only under the most

significant circumstances.

MR. AULEi, D3ACHER: i certainly agree.

MR. BARTLETT: Where it's one thing

essential to the prosecution and one where the prose-

cution is of significance to the community and be-

cause this does involve a policy judgment, it seemed

to the Commission that the . ay to resolve this gas to

PAULINE E. WlLLIMAN
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.make this d i ion to apply, = the deciaioo to

apply i the hands of a person ho is responsible for

policy-making and i la forcement, ! thiDk e have

to say hat the distzicta or ey l s this

biii£y in - heae of the cOusties a d the Attorney

General, £o some extent i the State.

IDeidentaliy the last draft does add

the Chei n of the SiC an applicant nd i thi k

I should ° '°ment a£ t ei t that on the zretap

por ios of Our proposal it uS very likely the Legis

!sture %il! act thls year. Y e C versor has dicat

that he was going £o rece. end !egislation this year

nd it ill probably be patio/so4 after our proposal,

so it is safe to start from that a_aft for discussion

pu/pos s t as so as that is p_ in£ed i oul4

hope you o=Id get a copy of the actua! bill a d let

your legxslats_s ks h you fee about it.

MR. ULEI{BC ER: i sure wilL.

. BAR LET : B use that"s v y

like!y to he acted upo this year.

ME. AD q A : t I think the

thrust of w m£ I'm -- the ps . t that I'm making here

is at the judge tradi icmal!y hms exercised his
PAULINE E. WILLIMAN
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power and hews done it very, very wel!. I realize

that in view of the public pressure from some areas,

somehow wiretapping legislation has become something

separate and distinct and very different, but the

problem is still there. It's really a search. For

example, youallow an officer today, a patrolman, to

apply for a warrant to search a man's very persom,

You already equip him with that idea and if he al-

ready has that, isn't it logical to let him at least

apply for an invasion of a citizen's liberty which is

of a much !o er range than his very body. The

important thing is who makes the decision, not who

makes the request. That really is what the -- the

only point that I have here.

PiR, BARTLETT: A good one too.

g . ADX/ BACHER: As long as we have

competent judges and we do exercise this discretion,

a balance is established and it's the same balance

that we have used and are using now in the ordinary

search warrant. Frankly --

. BARTLETT: We have greatly limited

as you kmo , the courts to ;hich application can be

made as compared to the old 783.
PAULINE E. WILLIMAN
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. AULENFACHER: Oh, yes, I think

that's excellent. An indiscriminate use or applica-

tion for the znslgnzz_can= purpose is not justified,

I certainly agree.

The remainder of my comments except

for just a few were devoted to the use of deadly

physical force vJhich we'll completely omit and submit

at a later date. I'm sure that the proposed revision

which perhaps the Committee has submitted probably

takes care of the argument. _There's nothing new,

i'm sure. You've heard it many times.

i would like to make one comment in

connection with the use of deadly physical force as

somebody told me about it here in the proposed Code

of Criminal Procedure, and that is in the execution

of a warrant deadly physical force shall not be used

am ! correct in that interpretation?

o BARTLETT: Well, we.discussed this

yesterday judge Ostrowski in Buffa!o raised this

point and i think this draft is unclear in this

respect. Obviously if deadly physica! force is

offered against the officer he has a duty to execute

a search warrant, he's got a right to use deadly

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



18

physical force himself. There's no question about

that, and I would agree that this draft does not make

that clear.

MP. AULENI CHER: Yes.

£%. BARTLETT: It sounds as though

there might be a limitation period.

.MR. AULENBACHER: And there would be

no exception even urJder the exception of justifica-

tion in self defense under Article 35. ! think it

i "could stand c_earzng up.

MR. ARTLETT: Wel!, I have to say

that when Judge Ost_owsk raised it yesterday, we

took one look at it and agreed that =t us not clear

and will have to be c!arz_led and T appreciate your

calling it to our attention too.

. AULENI Chn R: Wel!, fine.

The othez p6int is one that has been

rather vexing both to the citizen and to the police

officer in some areas and it's the area of the police

officer not being equipped and I understand the of-

ficer is not equipped no to take statements under

oath and to administer, administer oaths in some

situations concerning the issuance of complaints and

PAULINE E. WILLIMAN
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informations and things of that nature.

Again ! submit to the committee that

it is not important as to ho administers the oath

but rather that the oath has been administered a d

that the person makes the allegation under oath,

Very very frequently the situation deve!ops, 97eg!l

say at night, and the citizen is forced to come down

the next morning to make his statement under oath and

the law enforcement officer is mot too perturbed

about it even though he may have gotten off duty at

six o ciock in the morning to remain and do it,

ThatWs part of his job. i'm sure he wishes it were

different but he s not perturbed about it but it does

result ! think, in an imposition upon the citizen.

He s got to forever be coming down.

Then there is the ultimate action to

be taken in regard to assignments and preliminary

hearinos and somehow i think if the officer a

ranking officer and a responsible officer, were

granted that authority to take the statement under

oath, it ould go some ,,ay in inconveniencing the

citizens ho have already been the victim of an un-

lawfu! act or alleged unlawfu! act.

PAULINE E. WILLIMAN
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MR. BARTLETT: Our counsel, Peter

zQuillan who unfortunately could not be with us

here today, raised another aspect of the same problem

to me last week, A good deal of what is signed in

preparing a crimina! charge is sworn to by an officer

and he m de the point that it might be appropriate

by amendment of the Penal Law to provide that a

statement submitted by an of.: cer in support of an

information or the information itself perhaps --

F . AULENBCHER: M-m h-m-m, would be

sufficient.

MR. P _RTL T: -- need not be s Jorn to

at al! but that the statute provide that such a

statement submitted by a police officer have the same

penalty for false statement as perjury. We do that

with income taxes; we do _ with a lot of things to-

day where we attach the same penalty as though it

were a falsely s orn statement.

!vlR. AULENBACHER: i thin k that w s

exc e! lent.

. BARTLETT: Because it's made in an

PAULINE E. WILLIMAN
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ign , and i think itls

! m sure that you

there's a lot to be said for it.

a lot to be said against it too.
PAULINE E. WILLIMAN
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are well aware of the federal processes here. It's

frankly very easy from a procedural =tandpoznt to

secure the issuance of federal process in the absenc

of probable cause. They are just as severe in demand-

ing that that exist as they do in local areas an4

well they should but in my experience as a special

agent, when we had developed the znves= gat_on to the

point where probable cause exists, we are allowed

under the procedure to go up to the CommissionerUs

office after, as a policy -matter which is first dis-

cussed with the United States Attorney wbmse burden

is to prosecute, and if he agrees we get him to fi!e

ths complaint and the warrant will issue, We just

go to the issuing magistrate who is the United States

Commissioner and make the complaint under oath and

sign the complaint and thatW, all there is to it.

There is no necessity for a complaining witness or

anybody and i don't know whether, frankly, I think

I realize thereIs

Perhaps the indis-



. i¸ . .

O 

+

• +

÷ •

/-

....< . ]

<:

. • ?

[

22

criminate-use of it cOUld crea burden: but a
,.. 

• 
.... f •

ficpoliceof er has no deszre to do anything wrong.

• 
Really, he d0esn't..-.He !ikes to make it as effi-

..... 
cienti Jithin the law as possible and as simple as

possible. Sometimes the-of Icer, gets so complicated

In procedural.matters..hat he s not g the

-law. 
• 

.

.. be ! mean you would like to !o0k-into. There are

msnyreaso for doing.it But it would eff tively

.... work in better procedures and-, e!!., that's al! the

.... 
comments i had concerning procedure.

-: .... 
. 

- 
.MR;:. ,ETT: We're very grateful for

: = . . I just suggest that one area that may-

the ones you did give us andyou :have raised some

valid and !nterest ng points aboue_ both wiretap and

.theq of physical .force in execution of

arrants. to take care of this and it is a gap.and

we ll think about ,the possibility-of making it "

- . • +
easzer to aff or swear :to a statement especially

" 
hepart ofa poiice officer in connection gith a

• . . - .

?,g o AW- gN'fl, ,.. o ls- has nothing

the Of he Penal Law butlwas
i . / "i•
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• thinking about this last night and i understand this

is a temporary commission, is it not?

m. BARTLETT: Well, it's like a lot

of other temporary commissions.

MR° ADTuEN CHER: You ow --

.. .RTLETT: Wetve been temporary

since 1961.

I . AULENBACHER: Well, good. it is

of course, by its very nature temporary. Temporary

can be expanded to a greater degree of time but,

frankly, i think the average individua! and the la

-
enforcement o_fzcer_s so impressed ith the work

that the committee has done in this area and wi!l do

that I respectful!y suggest that the committee give

consideration to making itself permanent, for this

reason, if you don't, there is a tremendous possi-

bility that procedural -- cri nal procedural pro-

cesses and the law will, shall we say, become once

again a patchg ork and I thi1 k this committee will,

if made permanent, or could , ell prevent that very

thing from happening. In other words, the Pena! Law

and the procedure by which it's enforced could a!ways

be kept up to the demands of society and I just
PAULINE E. WILLIMAN
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suggest that maybe this is an excellent vehicle for

doing just that. Thank you.

MR. BARTLETT: All right, we're

flattered.

jUDGE CONWAY: An excellent suggestion

MR. BARTLETT: ! do agree with you

that some agency of government desirably I think a

combination of executive and legislative people,

ought to keep a continuing eye on a body of law as

important as criminal law but ! m going to suggest

that it be done through some other vehicle than a

temporary commission. We hope to become --

I. . AULENBAC} R:

ho does it but that it be done°

MR. RTLETT:

The point is not

you very much.

!"

b

ASS MBLYFiAN AL 4AN:

That it be done Thank

By the way, the

hums._ of the Pena! Law Commzs=lon Bill is A 3177

in case you want to ==

MR. AVLENBAC : A.3177?

Ao EM_ ,_B %N ALTMAN: I don't happen to

have the number but that's the Assembly number.

MR. AULEN ACHER: Thatts the proposec

PAULINE E. WILLIMAN
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revisions that the committee has submitted?

AS SEMBL.X¢% N ALTMAN:

yes, sir,

As it stands,

LiEUTENANT ZOCFL. i think, as o

Aulenbacher stated there, there was a misconception

here and my remarP s , ere with respect to the Penal

Law,

MR. BARTLETT: Thank you very much.

I . AULE! _ACHER: Thank you.

MR, BARTL
-TT: 

We'l! now hear from

Lieutenant Raymond Yockel, the Police Training Dir-

ector for the Department of Public Safety of

F, ochester.

MR. BARTLETT: Primarily with respect

to the use of force Lieutenant?

LiEUTENANf ¥OCKEL: Yes.

MR, BARTLETT: Fine. We again ould

be most anxious to have your observations but i think

at this point they would be relevant on!y in connec-

tion gith the proposals the Legislature has before

it.

L!EUTEN_ANT YOCKEL: Yes, sir.

MR. BARTLETT: !'I! summarize quickly,

PAULINE E. WILLIMAN
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if you wo lld like, the essentials of our proposal.

We have recommended a change in con-

nection with use of force by the citizen in resisting

a burglar, to make it perfectly clear the citizen

Tv "may use deadly pnjszca,_ force not based just on the

question of whether the danger is real that the

burglar wil! cause physical harm to someone but that

there is fear that he will cause physica! harm.

hat s really what we meant the first place, it ts

obvious we didn't say it very clearly but we have now

used the words "in fear of". We do not think we

ought to just have a complete open season statement of

authority for use of deadly physica! force because,

obvious!y there are circumstances where a healthy

grown man encounters a scrawny kid who is obviously

empty-handed and under those circumstances he

wouldnft have a real fear e would mean. On the

other ha d, a shadow might, under certain circum-

stances and =,_or Certain people create a more genuine

concern on the part of the private citizen than the

appea_ance of he person itself, in not knowing who

or what and whether armed or unarmed and so forth.

That's the change we're recommending there.

PAULINE E. WlLLIMAN
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s to the police officer, we are mak-

ing a number of changes. First of all, in the

burglary situatioo, we place him in the same category

as the occupant and we ext d the burglary situation

beyond the dwelling to n occupied premise, office,

store that nature°

In terms of the use of deadly physical

force in the apprehension of a felony suspect, we do

not go back to the ful! fleeing fe!on rule, but the

!y thing we do not include in going back is the

property premise crime. We include any crime which

involved the use of or attempted use of or the

threatened use of any force, any felony involving the

use of any force. So for practica! purposes, . e

agafn recommend to the Legis%ature that they reject

that portio of the old fleeing felon rule which

concerned or which gave authority to use deadly

physical force in pure property crimes. Except for

that, ho ever, it's safe to say it ould be restored

with one important exception and that is that it Is

more liberal now from the law enforcement officer's

point of vi because it's based on a reasonable

belief and the old law was not base4 on that except

PAULINE E. W|LLIMAN
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as to the question of hether it as a felony or mis-

demeanor. We think this is an important change which

we retain in our recommendation.

We also recommend that the ' o sock"

provision e advocated, this Commission advocated in

1965 now be adopted, and it properly belongs in this
s

bill because itWs just a justification question and

we are strongly recommending that when a citizen

believes that he is being unlawfully arrested he

ought to litigate that before the judge and not on

the street corner with the cop because !'ve heard of

very fe citizens ho won that litigation. They l re

the ones who usually end up in the hospital with the

stltchesa d we think it highly desirable that they

go peacefully with the officer and litigate the ques-

tion of the legality of the arrest before a judge.

MR. AULENBACPIER: I don ' t 0ant to

interrupt you but may i suggest here that in view

of the fact that the Committee has already made these

recommendations that I tear up the rest of this and

not even bother about it any more because itWs rather

interesting, in what i was going to say, to be very

hones with you it was on al! fours with what the
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committee has already recommended°

142,. BAR ETT:

Thank you very much.

MR. AULE ACHER:

We are delighted.

T am too. Thank you

i

MR. BARTLETT: l'l! just add one other

point because itgs interesting. Prior to September

ist, most citizens, if asked, i'm sure 9)ould say yes

to the question does a private citizen have a right t(

shoot to kil! to apprehend someone who has committed

a serious crime in his presence° Ansz er: Under 1055

no, because it only talks about the private citizen

being able to use deadly physica! force to prevent or

terminate a fe!ony being committed in his presence,

not to apprehend for the completed crime.

I got trapped on a TV show on this,

to be honest about it, in New York and if I'd only

known what the law was, ifd have saved myself ten

minutes of scrambling, but e have recommended that

for the crimes of murder, rape, Robbery I, a couple

of others of that serious category, that the private

citizen be authorized to use deadly physical force =o

apprehend if the crime is committed in his presence

and if the felon is in immediate flight therefrom.
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It's an important extension. Thank God it isn't

needed too often, but you'll recal! the case in New

York recently here the fell freed himself after

having witnessed his wife being raped in his

presence and did shoot the fellow on the fire escape.

Under the old law or under the present law, techni-

cally, it would not be justifiable. We kn w per-

fectly wel!, of course, that grand juries are not

inclined to indict in those circumstances, We think

the law ought to state what the sense of society is

on a question like that. That gs our proposa!. We're

delighted to knots that welre in tune with you and you

with us and ;e hope that the Legislature will adopt

them. Good.

Now may i suggest that we will now

hear from a gentleman who has spent an important part

of his adult life in law enforcement and who yester-

day took on a new role in the processes of criminal

justice by. becoming a County Judge of the County of

Monroe. We who have known and known about John

Mmstrel!a were proud of him as a first-rate district

attorney and ge know we're going to be very proud of

him as a County Judge of the County of _Monroe.
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• 4

Wetre delighted to welcome you to your

own courtroom ,..his morning, judge stre!la.

HON. JOHN MASTRELLA: Thank you, Mr.

Chairman.

Of course, itgs natural, i believe,

for people to speak from their own experiences and I

would like to make some comments on the old Code or

the Code as it no . exists based on some of my exper-

iences° It Ws possible that some of these changes

have already been made or are contempEated. ! have

not had an opportunity to read the proposed Code in

its entirety but I have read some sections of it and

I feel that a very worthwhile job is being done.

i ou!d like to comment first on the

changes that are being made ith reference to the

testimony of children. As the law now is, of course,

a child under the age of 12 can be sworn if, in the

opinion of the court the child kn s the nature of

the oath,

Now, that section in the past has

caused some problems in that when the child appears

before the grand jury it's possible that the grand

jury felt that the child did recognize the nature of
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the oath and felt that the child should be sworn and,

of course, that then set up a prima facie case inso-

far as the grand jury as concerned, and then when we

come into the courtroom with defense counsel there

it's possible that under a different form of ques-

tioning that a determination as made that the child

did not understand the nature of the oath and, as a

result, of course, the child could not testify under

oath° So l m very happy to see that under the pro-

posed statute that the child under 12 cannot be sworn

under any circumstances, and i feel that that is a

step fo ard both insofar as the prosecution is con-

cerned and insofar as-the defense.

Now, one of the greatest problems with

me has been the picking of a jury. We've had sevaral

different methods of picking juries here in Monroe

County. WeWve had the individual method where e

take them one at a time and, on occasions, the courts

have asked us to fill the box completely and then for

the people to exercise their .peremptory challenges

and the defense counsel to follow suit and then fill

the box again Tithout the jurors being s orn and then

e ve gone into the third method here, after the
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people exercise their cha!lenges and the defense then

exercises their peremptory challenges, the remaining

3uro-s are sworn a d t t, i believe, is the method

wPich is now proposed and i believe it is a good one.

Some years ago, we had a case here of

-] oPeople vs. W _liams and after the people had exer-

cised peremptory challenges, the court -insisted that

defense also exercise their challenges as to the

remainder, and the jurors 9 ere not sworn at that time

unti! the said jury e as satisfactory. An appeal was

taken from the conviction and the Fourth Department

here held that in vi of the fact that all the per=

emptory challenges had not been used by the defendant

that it was not reversible error but, nevertheless,

held that it was error for the court to require defen

ant to exercise any peremptory challenges until the

People have said, ",Jury satisfactory",

Now, if we were to foll that liter-

ally, it would be impossible to pick a jury one at a

time. in the Third Department, we had a ruling also

in People vs. Williams, which was a different ease,

and they held som ,That contrary and we tried to get

the Court of Appeals to straighten it out and they
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merely affirmed without opinion, so it left us

exactly here we %ere and the rule in the Fourth

Department now is that the defendant shall not

exercise or shall not be compelled to exercise amy

challenges until the people have said, "Jury saris-

factory",

Now, as a result of that, we had a

case recently where in a Murder ii, there were 20

challenges. The people had exercised 16 challenges

before defense counsel was asked to exercise any

challenge even though he was challenging only those

jurors or su!d be required to challenge only those

jurors which had been designated as satisfactory to

the people and also we ran into the problem where

defense counsel would then pick one juror, assuming

the people have said jury satisfactory, having used

up 16 challenges and he would now challenge juror

number four and after juror number four was replaced,

then challenge juror number six, so that by challeng-

ing one juror at a time we never knew exactly where

we were, whether we had l! jurors or whether we had

no jury, and ! think itgs very time-consuming, cer-

tainly it is of no real advantage to the defense
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counsel, and I think that the changes that are being

contemplated by this Commission should be able to

remedy that situation.

I notice also that the number of

challenges has been changed. Under the present Code

in a capital case, we mow have 30 challenges and in

any case where the sentence is over ten years there

are 20 challenges but thin.we drop down to five and

we feel that 20 or 30 chaii ges is more than ade-

quate in the capital case; 20 certainly would be

sufficient as you now recommend and we feel that a

low of ten as it is no%! recommended by the Commission

certainly would be a step foz ard rather than to keep

it at five as we now have it,

Now on the question of search arrant

i feel there that there should be some changes made

to the proposed changes. N as i understand

Section 365,30 ! believe that a search warrant must

be executed in return -- a search . arrant must be

executed and returned . ithin ten days, i feel that

that is unfair both to the prosecution and to the

defense and yet it lumps together the execution and

the return which really should be two separate func-
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tions, and it is possible under the law as you have

recommended it that if the search warrant is executed

on the first day that the police or the people would

then have nine days in which to make a return which

might be not to the best interests of the defense

because of the fact that they might want to challenge

the search warrant prior to that time.

ASSEELLYIAN ALTb%N: Are you suggest-

ing Judge, that the time be extended?

JUDGE Fi STRELLA : No, I suggest that

the time be broken down.

Now, on the other hand, if the people

were to wait until the tenth day tD execute the

search warrant then it would be necessary for them

to make a return on that same day. Othez ise it

would be no good.

ASS LY AN ALTMIN: Don ' t you think

there should be some burden on the people who have

requested the search arrant?

JUDGE MASTNLA: I think so, but if

they cannot execute the warrant within ten days or

until the tenth day, Jhy should it now be necessary

that they make the return immediately, in one case
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you give them nine days to make it and on the other

hand, in the other case, you're saying that you must

make it on the very same day that you execute it.

. BARTLETT: Wel!, e could handle

this, could we not, by saying that it should be made

within ten days of issuance and the return should be

made within three days of execution?

" '% hJUDGE M.dSTR.ZLLA: Or ithin a reason-

able: timer right' 
.... 

!t J0uld be fairer to both

sides.

gR. EARTLETT: He ought to make the

return ithin three days if it's executed the same

day, you see.

3-UDGE CONWAY: As soon as practicable

after execution - ould be --

jUDGE PASTRELLA: As soon as practi-

cable after itfs executed but in one event you're

giving them nine days to do it and in the other,

you Wre giving them no time at al!.

MR. BARTLETT: o separate periods

that gs right.

JUDGE CONWAY:

by as soon as practicable.
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After the connection

IRR° BARTLE_T.• T • All right.

JUDGE M_ASTRLA: And I don't know

-what the Comm_sslon has recommended in the way of

double jeopardy, but there again we have had problems

where a crime can be committed ;l in more than one way

and a good example would be, of course, even though

it no longer exists in this particular case would be

any murder where you have a common law indictment,

where you had a common law indictment and the proof

would be either that it was committed by premedita-

tion and deilbe_atlon or In the commission of a

felony and ghere, at least in this department, the

jury has found that the crime was committed while in

the commission of a fe!ony on the reversa! it ,Tas

s nt back -Jith the notation by the Appellate Division

that on a re-tria! that the defendant could be tried

only on a felony murder.

I feel that that is unfair to the

prosecution and that if you have a case or a crime

which may be committed in any one of three or four

ways and a particular jury finds that it was com

mitred in one way that the people then are prev ted
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on the re-trial or a jury is prevented from finding

that it was committed in any way other than the ay

in which the first jury did find that it was com-

mitted, and ! feel that on a re-trial that we should

come back to where we T ere prior to the time of the

trial.

Now, on the question of immunity,

again i don't kno what has been done in the way of

_tnesses or suspects, but I feelthe immunity of

that the immunity should be granted only by the court

with the consent of the district attorney or by the

district attorney or the Attorney-Genera!. In other

words, it should be done only by those who have the

responsibility to prosecute°

£ . BARTLETT: We have t o different

rules, Judge, in our proposal, one relating to im-

munity for a grand jury witness and the other for

other witnesses !ike your itnesses in other pro-

ceedings and le are recommending as to the grand

jury witness that they go back to the old rule prior

to 1953 that if he is called and he testifies he has

immunity.

5UST M_ASTRuLA: He has immunity if
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CERTIFIED SHORTHAND REPORTER



4O

he's called+

£R. PARTLETT: The old automatic

immunity system. We think that what's developed in

an attempt to have a more sophisticated approach to

this, the legislation passed since 1953 has only

complicated it terrifically°

JUDGE M%ST LLA: Well, again I feel

" Tthat that posslbl is going a little too far because

the grand jury is the on!y real investigative body in

the county and if, in the process of investigating

they do not suspect a particular person but it so

develops that even though he's been called as a wit-

hess that he is in some way connected with the crime

under that ia , , of course, be would then receive

immunity for that crime and ! fee!, of+ course that

under those circumstances that it would be possibly

going a little bit too far, So i would !ike to see

it spelled out possibly a little more, maybe a little

clearer, but at any rate where the grand jury does

not have cause to believe that he is a defendant and

that under those circumstances even if a person is

subpoenaed before the court or grand jury he should

not receive automatic immunity,
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Now, on the question of the waiver

before the grand jury, in this county we have not

followed the Code insofar as the waiver is concerned.

We have what is known as a waiver book. How that

started, i don't knot.;, but --

JUDGE CO qAY: !tls very beautifully

bound.

JUDGE M STRELLA: But the waiver book,

and the acPa owledgement is taken by a notary and then

the person going before the grand jury, and in the

grand jury the prosecutor carefully goes over the

crime with which the person is being charged at that

time, asks him whether or not he understands the

nature of a waiver and so forth,

it's legal, i really don't know.

Now, whether or not

itts never been

tested but i feel that the law as it now exists is

certainly one which gives the defendant ample protec-

tion and at the same time doesn't give any loo -

holes to the defendant, i fee! that every time

either the police, the grand jury or anyone else,

any law enforcement agency, takes a direct hand in

it, there is always the question of an appeal as to

Thether or not force oas used and, for that reason,
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I feel that the la -; as it is now as I understand it,

that anyone who wishes to appear before the grand jutI

mast first notify the foreman of the grand jury and

the district attorney that he does wish to appear and

that he is then notified when to appear before the

grand jury or ,Jhen the grand jury will hear him so

that he ,;ill be heard only if a Taiver is filed in

the County Clerk's Office and a copy is served on the

D,A.

Now, when the defendant files that

waiver in the County Clerkls Office, that is his own

actually, He canlt thereafter claim that there was

any mistake on his part, that he was coerced in any

, ayo it is his o n doing; it is his own request;

it is his o%n paper and his o n affidavit hich is

filed and for that reason, I feel that a waiver to

appear before the grand jury should very closely

follow the present Code..

JUDGE COW,JAY: You wouldn ' t think

that the present law be kept to the point where he s

got to be personally served, got to personally serve

it rather, would you, on the foreman of the grand

jury ?
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jq/DGE M STRELiA : No, don ' t believe

it should be necessary to have it served on the

foreman. I think service on the district attorney

would certainly be sufficient°
"4

Judge.

of minutes.

ring, here.

,_hank you.

PiR. BARTLETT: Th nk you very much

We appreciate your coming here this morning.

We'll take a break for just a couple

We have Mr. Kess elring, Mr. Leo Kess el-

We'll have you right after the break.

Any others who ish to be heard this morning, if you

would give your name and the organization %hich you

represent if any, to Miss Gordon, who is immediately

21 fror of me here, we'll cal! you up after the break

We1!l just be a couple of minutes.

( .ereupon, a short recess was taken.)

MR° BARTLETT: We'll get under way

again, and we'll hear first from Mr. Leo Kesselring,

Chairman of the Conservative Party of Monroe County.

JUDGE CO I ¥:

member of the Bar.

TMR. LEO J. KESSERiNG :

and thank you, Judge.
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Gentlemen, itWs unfortunate but true

that appear here this morning with a statement that

was prepared with the same misunderstanding as that

which the representatives of the Department of Public

Safety had, so rather than spend any time on a subjecl

which you men have already contended with, lld like

to leave with your stmnographer a copy of our pre-

° 1pared statement and Drzef_y summarize the attitude

that we've had toe ard the 1965 Pena! Law and the

concerns which e ve developed as a result of it.

Our comments are directed more toward the policy

"
than toward the speczz_cs because neither i nor the

others pretend to have any expertise in the field of

the penal law itself.

We were concerned after the 1965 Penal

Law 9Jas put into effect as were many other systems,

that it ou!d upset the balance to which }Ir. Auien-

bacher previously referred, the balance between the

rights of the citizens who are the victims of crime

and the rights of those who are arrested and charged

with the commission of crime.

The area concerning deadly force was

me area that we were especially disturbed about be-
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cause of the possible effect it would have on the

actions of la enforcement officers and we are very

eased to see that the recommendations hich have al-

ready been set forth in the proposed legislation wil!

to a g e= extent meet those objections

Insofar as you are now considering

possible changes in the crimina! code itself, we

merely reflect that same concern that there be an

attempt to provide to our law enforcement officials

the tools hich they need to do an adequate job in

deterring crime and apprehending criminals while, at

the same time, respecting the rights of those in our

society who are charged with these crimes and so we

are g!ad to see that the steps are here that have heel

taken. We certainly hope that the Legislature il!

adopt the bil! and wil! do everything ithin our

wer to bring it to the attention of the senators

and assemblymen in our area to that end.

Tnank you very much•

I,R. BARTLETT: Thank you very much.

The business of maintaining this balance is very

diff!cu_t and a delicate one. We proposed a number

'of changes ne_e which might, considered by themselves
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be termed pro-prosecution changes and other changes

that might be denominated pro-defendant changes.

What eeve tried to do to the extent it's humanly

possible is to strike a fair ba!ance in each of these

areas but i m sure, as is always the case in human

ndeavor at one point or another the teeter-totter

is never precisely horizonta! and we would appreciate

any comments you have on the specifics of the pro-

posal hen you've had a chance to go over it too.

i' ,. KESSELRLNG :

MR. B.ARTLETT_ :

JUDGE C ONWAY:

Thank you very much.

Thank you very much.

Thanks, Leoo

STATEMENT BY LEO J. KESSELRING, COUhfY
CN_AI._MAN OF THE CONSEJATIVE PARTY IN
MONROE COU%Y, TO A BIEARiNG CONDUCTED
BY THE TErPOPRY CO! _ SS!ON ON REVISION
OF THE PENAL LAW A D CRIMINAL CODE iN
ROC_ STER, N.Y. ON FEBRUARY 2, 1968.

GE fL N:

! appear before you this morning, as a spokes-

man for the Conservatives of Monroe County, because

of our growing concern about the soaring crime rate

i our community and in many other communities in +hi

state. And because of our firm belief that much of

this increase in crime can be attributed to the
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de rzmen=a! effect of judicial decisions and Pema!

La changes on our traditional processes of law en-

forc ement.

oa."In a period of great affluence, 0,e are iL-

teasing a degene at_on in respect for law order, and

a sorry decline in the effectiveness of those public

officials charged ith the enforcement of our laws,

and the maintenance of order.

; Je believe that this decline in la?= enforce-

m nt has not been caused by the police officers and

other public officials charged with these responsi-

biiities, but rather, is chargeable to an unrealistic

'ivory tower' attitude towards these problems,

adopted in recent years by jurists and leg_slators

alike.

"!n September of 1967, attorney son Hampton

appeared before the State Senate Committee on Codes

to detail the specific objections of the N York

State Conservative Party to some of the sweeping

changes made in the n Penal L w adopted in 1965.

We are pleased to note that many of these objections,

especially regarding limitations on the use of

'deadly force' , have been met at least in part by
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proposals hich your Chair n s submitted to he

1967 ! refer in pa ti u.%ar to the

(I) p oposed ame: dment to permit police

-' to person whofficers to use co=ely force a rest a

has eel!tied a felony .",nvo!'-, _ng any force" ( ge

ould pzefe to restore the old ru!e pe mltt!mg the

use of such force to shy fleeing felon)

(2) proposed smendment to permit police officers to

use deadly force to prevent escape or resistance to

-arrest by any pexson , ho is and {3) p o

posed amendments to permit private citizens to use

de diy force hen in fear' of physica! force from a

" e sections of the ne P al Code ,hich have

dragon the loudest outcry z-a zo med observers

(especxa iy See=xons 35.05; 35,!5 35 20 35.25.; an4

35°30) are replete %ith requirements thet the one

confroi ted . ith an !!legs! use of force apply 

nary st6 dards of i te_imgence nd morality' and

m_ his esponse u !ess he 'reasonably be!iev '

prereq l=ites ist Gent lebenhat certain .legal 
"

.

these st _ dsrds are a =_=_ =u_tea to those 9 o

slt n legislative or 3ue _cla ehsmbers but COnSti--
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already heavy burden of !a - enforcement in our

community, m ho a e r _ ed to make innumerable

sp! _E s on (iec _s .o _ :hen face to face : .-th an

'_ e n Pens! Ls h s, i our judgement gone

too fa zm z0 s so! .cz ude for the safe y of the

__ ,_ are uczeas _ngiy con-

cerned abo t those forgotten Americans ho obey our

laws snd .... h- ° ° °oz en eno up as Zhe vle !ms of crZmeo e

dangerous = _=mSe - - ghich no must be cor-

rected as soon as We mppreci te the

reco mendations hich rec t!y h ve issued from this

an4 clmow_edge em as a step !n the

ight direction. P y you contimue to move in this

not only the imbalance brought

8bout by the adoption of tb e m Penal Law in

but en e=vor to strengthen the = -zo eS OZ la 9 and

"" 
_. Zor 's may once agsin feel zea-

son b±y s ze on the streete and tote!!y safe in £hei

homes, H

£I. . P Iph E rysz ski

the of the Po!ice Loeust C!ub is thst
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correct?

T" €-"Be_t le u,

. BORYSZ ,$SKi :

We meet again.

JUDGE CONWAY:

Thst's correct, Mr.

Good morning, Ralph.

!, I. LPH BORYSZ $SK!: Now, ! m not

going tO go into the technicalities of the Penal

Code because they're highly technica! but there as

reference here made to a grand jury and more tamper°

ing by our Legislature. No , i say tampering. To go

into the history of government and peoples, the grand

jury was around a long time before our Constitution

in this country as here and it's often referred to

as the last bu! ark aga_nst oppressive government

nd corrupt government and you and i Pnow here there

is plenty of corruption and oppression. People are

denied and also the police, proper recourse. Now,

we have two bod_es that are c!ose to the people, our

o a •
leg!s!aLmve bodies and our grand juries. Now, hen

the legislative bodies aren't truly representative

¢f the people, all hell breaks !oose. Our bodies are

controlled by 70 percent fra ern _ !es s you kn

and this is an abuse on the people,

MR° BARTLETT: Lhat's the relevance of
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this, Yr. Borysze ,ski, to the procedural law?

. BORYSZETSKi : Wel!, you had pro-

cedures for grand juries that youWre recommending.

MR. BARTLETT: Yes. Would you give us

your view on that, please?

I o BORYZESKi" Well, ! think that

the grand jury should be left untampered by the

legislative bodies. They ere here before our

country before our Constitution,

im, BARTLETT; t can you be

specific? What about the proposals for grand jury

in our Code? K at do you disagree ith?

iLR. BORYSZ TSKi :

with everything you got in there,

too much interference.

disagree about

i think there's

i ,. BARTLETT:

I . BORYSZ SKi :

Well, I fai! --

Every bill !'ve

read =-

! fai! to get the thrusl. BARTLETT:

of your position at all.

i¢' ., BORYSZEW,.,K_. Well, for on e thing,

there's only one body that has the authority of

" " isn't this t ue.handing up indictments nd d smmss=,_s,

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



52

. BARTLETT: Oh, yes.

. BORv.sz TSI<I: _ne grand jury is

the only body L °=L can indict, isn't that right ?

i!l. ARTLETT: Right.

I, . BORYSZ :JSE!: Nobody else has

that authority do they ?

I . And . e retain that

righu.

} . BOR Z Si<I: Well, under 671 of

your Code of Criminal _:ocedure, they give the court

the procedure to dismiss indictments. They have to

file a public record; it's quite difficult to get

this public record.

F . BAR_ ETT: Let me get your point.

is it your point that once a grand jury has indicted

that the indictment should not he_ dismissed by a

court for a y reason?

! ,o BORYSZ SKI: Exactly, unless it

goes back to a grand jury here the po ler be!ongs.

That's something that Ws basic °

MR ARTLETT: And the only ay that

the matter can be disposed of then is by a plea or a

?
trial is that right?
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IiR. BORYSZ SK!: Exact !y.

.o BAR ETT : i see.

i ° BORYSZ $SKi: I'd also cal! for

reduction into the degree, if there wants to be --
f

if there mase be a reduce!on, it should go back to

again a grand jury and my recommendation is a contin-

uing body grand jury so that there can't be too much

hanky-panky by our courts and by the lega! pro-

fession. ! y ! ask a question?

. BARTLE£T- You may if it's perti-

nento

. BOR_ Z SKi : Well, this is

pertinent. ! believe it is. Are there any members

of your Co ission that are police officers, working

police officers ?

i . BAR ETT: There are not.

_R. BORL Zh ,$Si<i: Wel!, this im itself

is not truly representative° We have to live and die

under your rules and you m ke a profit on us in the

courts, is this proper?

I . BARTL : Well, ilr. Borysz . ski,

! think you're getting a little bit off track here.

I o BORYSZEWSKi :

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

II, ! may be



54

t

getting off.

M!,, AR ETT: just a minute, just a

minute, as to your point that there are no working

police officers on the Commission you are correct.

I " _ members ofThe Commission is compose4 of eglsl ators,

the3ud! a y" " - - prosecutors.

ASS , BL -MIN AL%!AN: ! think a couple

of our people are former policemen.

i . BAR_%EYT : Yes, Je have some

- '- the point I antpeople who are former policemen uu

make is this: We make proposals. We don't make the

ia , . We have these hearings, we are holding hearings

such as this one this morning precisely for the pur-

pose of e] c t- n__ _ _ o and soliciting the vi of law

en orcemen ofz ers and anyone else ho has an

interest or concern for our , ork. It's by this avenu

Of communication that e are inzormed of the vi s of

:0

these eJorking.Pol-ice officers.

you're here this morning.

i , BOR Z qSK! :

1 o BORYSZNgSKI : And don ' t you think

it ou!d be a !ot better if our fathers of our State

PAULINE E. WILLIMAN
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government ouid see that there was better represen-

tation by policemce? We have to live under these

laws, more so than the legal profession. You may

have district attorneys.

menders of the judiciary.

We are s =!l basically

We %ant members of the

executive body, forcement body, representative here

for a truly representative body.

MR. !LARTLE_T_ : i see.

valid " °-comp_a!nu h e. /

i think i have a

li. BARYtone: Well, you're in the

.irong forum. Write your senator or assemblymanm_'

you think "- _nau the Commission sn't constituted

properly.

M-R. Well, I've been

doing this right along.

MR. BARTLLfT : l see

i . And basically then

i m asking that the grand juries be !eft untampered

T ith. This is our last hope for the people,

R. BARTLETT: !f you have any

specific comments as to "porcl ns oz the proposed

Code Thich you feel unduly hamper grand juries e'd
PAULINE E. WILLIMAN
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like to hear about it.

i e. Well, one of the

things i ould say that the only one who can grant

immunity to anyone testifying is a grand jury. !t's

an erroneous idea that the judge has this power.

He does not have the power only the grand jurors

can dis &ss or indict. Nobody s to infringe or impair

that po er. No other body should be set up. in

other words, even your State investigation Commission

is not ere should be a State Grand

Jury because= +Qs a1 ays told that it's out of their

jurisdiction. We have county and e have federal

grand juries. We have made proposals before your

honored bodies the Bill of Rights Committee of the

Constitutional Comvention but nothing was done in

this matter°

9o. BARTTETT: Yes, that's where you

and i first met.

i . BORYSZ ' SKi: That's exactly right

i thought you spotted me when i come in this room.

i . i couldn't miss you,

I . Boryszewski.

i i, BORYSZ gSKI :

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

I figured that.

i



AS E Liq N %L 4AN:

57

is there anything

else?

- - T T would say. 0RYS $ K : Well _

that my advice before the people become outraged is

hands off our grand juries.

Thank you.

I . %RTLETT: L . you, sir.

Is there anyone else who wishes to be

he ro ' "tnm= morning ?

(No response.)

We are very grateful to those of you

who have expressed your viewers to the Commission this

morning and to those of you ho have simply attended

to hear -h oa tookp_ace.1 We - ili at the conclusion

' ' ° again go over e proposedof these ne=zlngs,

Criminal Procedure La J. As T indicated it wi!l be

submitted to the Legislature ' "Ln _s year for study

purposes only but that does afford an opportunity for

a printing of the bill and its distribution of the

bill so that the bench, the bar, the !aw enforcement

and the public i!i have an opportunity again to

look at it. We ; iil hold hearings again before the

end of 1968, perhaps ear!}, in 1969 but %ithin the
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year, on the study 
•Dill 

and e i ._ undoubtedly make

changes again in vi , of suggestions e receive and

make our final recommendation to the Legislature dur-

ing the 1969 session. •

We hope by then to have refined our

proposal to the point where it can receive the sup-

po of the Legislature as an improvement over the

" l_Spresent Code of Crimina!_° n = -_ _ ____ hzch had 
"

-

origin in a Comm! °slon ,_1ice ours over hundred years

ago. We solicit the co in, in__ _ comment of those con-

cerned ith criminal justice in one aspect or another

We ask, if , e discover in t,he course of the

coming year that concerns you or about which you have

a question please do communicate with the Commission

Unless we have that kind of dialogue e're not going.... O ,

to be able to do our job as it ought to be done.

Thank you again thank al! of you

again, for coming. The hearing is concluded.

(Whereupon, at 11:17 A. M. the hearing

was concluded.)
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