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ROCHESTER: | 2

JUDGE CONWAY: As the resident membexr
of the Commission, I am pleased to welcome my fellow
commissioners to Rochester and’yau people to this
hearing,

We have present the Chai:man of our
Commission, the distinguished former Assemblyman
of Warren County, Mr, Richard Bartlett, and immed-
iately next him, Assemblyman Benjamin Altman of the
Bronx, On the left of Commissioner Bartlett is
Edward Panzarella, the Chief of the Trial Bureau of
Rings County District Attorney's Office. On the far
left, Arch Murray, who is now the distinguished
Counsel of the Governor's Council on what, Richard?

MR, BARTLETT: On crime,

JUDGE CONWAY: On Crime.

I'm delighted to havg all of you here
in Rochester and we might as well proceed with the
hearing,

MR, BARTLETT: Thank you very much,
Judge Conway, We're delighted to be in Rochester
and to open our second hearing on the prépcsed‘
Criminal Procedure Law; |

We had held our first hearing yesterday
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| The proposed Criminal Procedure Law
was prepared‘by the Temporary Commission on Revision
of the Penal Law and Criminal Code and the first
draft which we are concerned with today;was circu-
lated throughout the Statgrduring the past several
months, Some 20,000-o0dd copies were distributed to
those interested; |

We propose following this series of
hearings which will conclude on the 17th of Februaxy
on Long Island, to agaiﬂ go over the draft, make such
changes as appear to be desirable based on sugges-
tions and criticisms given us at the hearings and,
to be very framk about it, based on a self-criticism,
a process we've been engaged in right along because
%e’ve already found things we surely want to change
ocurselves,

Thls draft will then be presented to
the Legstature this year to be introduced as a study
bill, not for pessage, It will be again circulated,
We will hold hearings again toward the end of 1968
and will make our final recommendations to the Leg-

islature during the 1969 session, If the Legislature
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sees fit to enact the new Criminal Procedure Law,
we will recommend that it have an effective date of
1970, again tc give opportunity to the bench, bar
and law enforcement and the public to accustom them-
selves to a new procedural code for the State and
alse to give us further opportunity to detect any
defects or gaps or problems with the new code,

The nsw Penal Law which went into
effect in September, from all accounts, is operating
well, The one area which has caused considerable
controversy, that involving the jastifiéation article
use of force, especially by police officers, is in
process of revision., The Commission made recommenda-
tions which have been introduced in the Legislature
by Assemblyman Altman in the House and by Senators
Dunnevand Smith in the Senate, We are confident
that the Legislature will resolve this satisfactorily |:
at this session,:. It may not take preciseiy our
recommendations but I'm sure they will come up with
a satisfactory solution,

| Let me say that for the Commission, we
not only lock forward to recéiving critical comment

on our proposal but it's absolutely essential that
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we have it if we are properly to perform our fqnc-
tion,

If I may, I'11l conclude my opening:
remarks by reading from the repart.cf the Field,Ccmr
mssion which preceded us by some 100 years, whéﬁjj -
they offered their Ccdezﬁf Criminal Proéedure to
the Legislature about}a hundred years ago, and they
said at that time:

"In submitting the result of their
laboxs to the Legislature, the Commissioners will not
pretend to assert that it is free from omissions and
. defects, for ﬁa human work can be without them,

They have spared no effort to render it perfect and,
in return; they ask for the candid consideration of
the Legislature and the people,”

| I'm sure that will be our petition a
year from now, |

We will open the hearing by’hearing
first from représentatives of the Department of
Public.Safeﬁy of Enchester; and Mr, Robert Aulen-
bacher, Legal Adviser to the Police Bureau,

MR, AULENBACHER: Mr, Chairman,

MR, BARTLETI: I suggest that you speal
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from the microphone,

JUDGE CONWAY: Bob, we have this set
up if you'd like to speak from there,

MR, AULENﬁACHER: 0.K,, fine, This"
will be £fine,

I would like to comment initially
that I appear here not as a member of the police de-
partment or in Such capacity., What I say is, of
course, not representative of the police department's
thinking, but rather ig the capacity of an independent
contractor with the department and as a citigen,vso
to spesak,

Unfortunately, there has been a little
misunderstanding in the Rochester Police Department
about what would be the,subjeéiAma;ter of comments
here, 4s a reéulﬁ: of information received, it was
believed that the Committee waé receptive to s;gges~
tions considering revision of the Penal Code in some
particular’areas; specifically thevone you mentioned;
use of force, These are going to be omitted now
because I understand what you specifically mesn.

First of all =-

MR, BARTLEIT: We would be happy,
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however, to receive -- we would be happy, however, to

have your comments on the specific bills that are
before the Legislature and if I may, I suggest you
get them through, you know, one of the members of the
Senate or your Assemblyman, and we'd be delighted to
have your various proposals on that sgeéific area,
MR, AULENBACHER: Fine; How would it
be then if we just submit it when we get the specific
proposals?
| MR, BARTLETT: Good, fine,

MR, AULENBACHER: First of all, I
really would like to express the appreciation on the
part of the citizens and the community as a whole,
especially the police, for thé excellent job that the
Commission has already done in the Penal Law, It was
a long overdue reform and I think'you have every right
to be very proud of what you have prbduced. I think
we should be all indebted for it, for a tremendous
amount of order out of what was a considerable amount
of chaos,

I, frankly, have not had the oppor-
tunity to discuss and to review and to study the

entire prope ed Code of Criminal Procedure so I'm
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going te limit my remarks to just a couple of areas,

Specifically, eavesdropping warrants:
We all realize full well that grave constitutional
questions have arisen in this area and certainly the
proposed legislation has done an excellent job in
complying with the objections which the Supreme Court
recently made in the area specifically in different
decisions, I'm sure the Committee has alréady felt a
considerable amount of pressure and probably will in
the future for the removal of that eantire section,

MR, BARTLETT: Yes, our first witness
yesterday addressed himself to that point of view,

| JUDGE CONWAY: Head of the Civil
Liberties Union in Buffalc,

MR, AULENBACHER: Well, I'm not at all
surprised but I firmly believe that such legislation
is not only desirable but; frankly, is a neceséity
to live in the society in the eonditions in which we
live now, |

I think that the very limited problem
is the question of the privacy of the individuzl on
the one hand and the.necessiéy of the citizens to

live in an organized society where the laws are
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effectively and efficiently enforced, It is really
the old problem of the individual®s rights and
society's rights and I woul& just like to mention
that I think it's rather accépted that the rights of
neither are absclute in this areé¢ that to have an
unbalance in either direction would result in either
a totalitarian form of government or chaos, both of
which conditions are certainly abhonent to.our way of
thinking, |

The specific point isisimply this,
not whether or not penetration by the state or
society into the individual shaazaydr:should not be
made but rather the degree of penetration, I'm sure
that the indiécriminate, unreasonable and unnecessary
penetration would not long be tolerated, waever;
reasonable penetration surrouadeé'by appropriate
safeguards to protect liberty and privacy and at the
same time to allow the State to carry out its govern~-
mental functiené is not only desirable but it's
demanded by the great majority of the citizens,

As I understand the propoSed ea%esdxopv
ping legislation warrants, applications for this type

of warant are limited to the district attorney or the
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Attorney General or one actually performing his
specific fﬁnction. ~I-respectfu11§ submit that I
think the application for the identity of the appli-
cant, for an eavesdropping warrant is not really
important, What is iﬁportant is the identity of the
individual who is to decide whether or ﬁot a warrant
shall issue,

The concept of placing an iﬁdependent
~arbitrator, we will call him a judge, between the
State and the citizen to insure the rights of both is
an old and time-honored and a very effective way of
administeriﬁg crimina1 justiée. The process by which
ordinary warrants are issued, as you well know, uses
this concept, ’As long as the proposed legislation
inserts a competent judge between the State and the
individual mhich I understand this proposed legisla-
tion does, then the rights of both a?e adequately
protected,

I, theréfore, suggest for the Com-
mittee's consideration that police agencies be
e§uipped with the power to at least make an applica-
tion, |

MR, BARTLEIT: Do you limit that to
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the -- to some level of responsibility of the police,
in the police field?

MR, AULENBACHER: Yes, yes,

MR, BARTLETT: To the chief or --

MR, AULENBACHER: Yes, I would limit
the applicant as we did in 813 to a lieutenant or
above, I actually de not think that the, we'll say
the patrolwan on thesﬁreet~shauld have the right to
make this application, I think it should; the appli-
cant should be reserved to at least a higher ranking
officer, certainly of an administrative nature,

JUDGE CONWAY: Bob, what difficulty do
you ercounter in your mind if this were adopted,
recognizing that it's one more effort to try to
assure those who were screaming so loudly about any
intereference in the field?

MR, AULENBACHER: Oh, you mean what
would be the effect? |

JUDGE CONWAY: If this were adopted,
what effect do you foresee?

MR, AULENBACHER: You mean a limit,
this is adopted to limit the application?

JUDGE CONWAY: To the district attorney,
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£for all practical purposes, yes,

MR, AULENBACHER: Well, I think it
would have g very delaying and very possibly a very
deleteriocus effect on law enforcement and the protec-
tion of the individuals;

You See, before -- let's put it this
way: Lf the application is limited to these two
types of individuals, vou are going to create a
tremendous burden again; upon the district attorney,
He then is going to have to engage in what in veality
is a tremendous amount of law enforcement work, He's
got to acquaint himself with éil of the facts indi-
cating probablecause upon which thewarrant would
issue,

JUDGE CONWAY: Isn't it, in essence --
doesn't it juSt put him in the same position as the
Judge now is? The Judge now has to assume responsi-
bility for issuing the order,

| ﬁR. AULENBACEER: Yes, yes, m-m hﬁm—m,

JUDGE CONWAY: He has to satisfy him-
self of the necessity of it by actually taking testi-
mony or by the affidavits th%t are submitted.

MR, AULENBACHER: Ch, yes, m-m h-m-m,
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JUDGE COMWAY: So that you're placing
the same burden on the district attorney and that
presumably I don't think anybody thought of this as
taking some of the work away from the judges but now
that I look at it i this light, I think it's a happy
solution; | |

MR, AULENBACHER: Ch, no, I don't mean
to indicate that it would take work away from the
judges, I think it is necessary and most desirable
that this judge be inserted between the officer --

JUDGE CONWAY: No, I mean only %o the
extent that the district attorney will now have to
satisfy himself and he wiii be making application with
his reputation and character at stake and that the
judge presumably would be or would have that much
more to base his findings on, the fact that this is
the highest elected official in the field who is
making application and that it takes some éf the
burden away fram>the judge, to the extent that he
presumably could rely upon the representations of
the district attorney;

MR, AULENBACHER: Upon the opinions

and the judgment previously made by the district
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~attorney,

JUDGE CONWAY: Yes,

MR, AULENBACHER: Ch, I thipk if it
were limited, the application were limited, just to
the judge, just to the district attorney, I certainly
think this would place it or perhaps make it easier
for the judge to make a determination in this, I
don't question that point a bit because certainly the
distyrict attorney is more learned than the average
law enforcement officer is in this ares,

MR, BARTLETT: I think the choice was
made on a slightly different basis though, rathexr
than just, you know, than his necessarily kuowing
more, L& struck us that the thrust of Berger and
indeed ¢f Katz is that wiretap; eavesdropping
generally, ought to be used only under the most
significant circumstances, |

MR, AULENBACHER: I certainiy agree,

MR. BARTLETT: Where it's one thing
essential to the prosecution and one where the prose-
cution is of significance to the community and be-
cause this does involve a policy juégment; it seemed

to the Commission that the way to resolve this was to
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make this decizion to =2pply, put the decision to
apply in the hands of a perseon who is respongible for
;paiicy«maki@g and in lauw enforcement, I_think’we have
: toiéay that the distyict sitorney éas'tﬁis responsi-
biliﬁ? in each of the eﬁuﬁti@% and the Attorney
General, t£o some extent, im the State,
| Incidentally, the last draft does add

the "Chairman of the 8IC a8 an a%?iiean& #nd I ghink
1 should mention at this point that on the wivsetep
portion of ouw pxep@sai; it's very likely the Legis-
iature will zet this yesr, The CGovernor has indicated
that he was gﬁiﬁg to reaa&gggé lepislation this yeaw
and it will gﬁsbabiy be patterned after our proposal,
so it is safe to start fﬁ@& that draft for discussion
purposss bui 25 soon 88 thet is printed, I would
hope you would get a copy of the sctual bill end let
your legislatewzs koow hsw you feel sbout it, |

MR, AULENBACHER: I sure will,

ﬁﬁb RARTLETT: §e¥éase that's very
likely to be acted 3§9ﬁ‘thi§ yeax,

VR, AULENBACHER: But I think the
thrust of what I'm -- the point thet I'm meking here

is that the judge traditionally has exercised his
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¢

"apply for a warrant to search a man's very person,

.power and hefs done it véﬁy, very well, 1I realize
that in viewvafhthe public.pressure from some areas,
‘somehow wirétapping législaticn.has become something
separéte»and distinct and very different, but the
problem is still there, It's really a search, For

example, ycuallow an officer today, a patrolman, to

Ybu‘already equip him with that idea and if he al-
ready has tﬁat, isn't it logical to let him at least
apply for an invasion of a citizen's liberty which is
of a much lower rahge than his wvery body, The
important thing is who makes the decision, not who
makes the request, That really is what the -- the
cmiy point that I have heré;

MR, BARTLETT: A good one too,

MR, AELENBAGEER: As long as we have
competent judges and we do exercise this discrétien,
a balance is established and it's the same balance
that we have usédVand aﬁe dsing now in the ordinary
search warrant, Frankly a

MR, BARILETT: We have greatly limited,
as you know, the caarts‘to‘which application can be

made as compared to the old 783,
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MR, AULENBACHER: Oh, yes, I think
that's excellent. &n indiscriminate use or applica-
tion for the insignificant purpose is not justified,
I certainly agree,

The remainder of my comments except
for just a few were devoted to the use of deadly
physical force which we'll completely omit and submit
" at a later date. I'm sure that the proposed revision
which perhaps the Coﬁmittee has submitted probably
takes care of the argument, There's nothing new,

I'm sure., You've heard it many times,

I would like to mske one comment in
connection with the use of deadly physical force as
somebody told me about it here in the proposed Code
of Criminal Procedure, and that is in the execution
of a warrant, deadly physical force shall not be used|
am I correct in that intér§retaticné

MR, BARTLETT: Wéli,we;discﬁssed this
yesterday, éudgé Ostrowski in Buffalo raised this
point and I think this draft is unclear in this
respect, Obviously, if deadly physical force is
offered against the officer;‘he has a duty to execute

a search warrant, he's got a right to use deadly
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physical force himself, There’s no question about
that, and I would agvee that this draft does not make
that clear,

MR. AULENBACHER: Yes,

MR, BARTLETT: It sounds as though
there might be a limitation period,

MR, AULENBACHER: And there would be
no exception even under thée exception of justifica-
tion in self defense under Article 35. I think it
could stand clearing u?a

MR, BARTLETT: Well, I have to say
that when Judge Gstrcwski raised it yesterday, we
took one lock at it and agreed that it ws not clear
and will have to be clarified and I appreciate your
calling it o our attention too,

VR, AULENBACEER: Well, fine.

The othex péiaﬁ is éﬁe that has been
rather vgxiag‘both to the citizen and to the police
officer in some aress and it's the area of the police
officer not being equippedyand I understand the of-
ficer is not equipped now to take statements under
oath and to'administer, adﬁinister oaths in some

situations concerning the issuance of complaints and
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Again I submit to the committee that
it is not important as to who administers the cath
but rather that the oath has been administered and
that the person makes the allegation under oath;
Very very frequently, the situation develops; we'll
say at night, and the citizen is fovced to come down
the next morning to make his statement under oath and
the law enforcement cfficer is not too perturbed
abéut it even though he may have gotten off duty at
six o'clock in the morning, to remain and do it,
That's part of his job. I'm sure he wishes it were
different but he's not perturbed about it but it does
result, I think, in an imposition upon the citizen,
He's got to forever be coming.éewn.

| Then there is the ultimate action to
be taken in regard to assignmen%Syaﬁd preliminary |
hearings and somehow I think if the officeﬁ, a
ranking 5fficer‘and a respdasible officer; were
granted that authority to take the statement undeér
oath, it would go some way in inconveniencing the
citizens who have already beéé the victim of an un-

lawful act or alleged unlawful act,
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MR, BARTLEIT: OCur counsel, Peter
McQuillan, who unfortunately could not be with us
here today,'raiSeﬁ another aspect of the same problem
to me last week., A good dezal of what 1s signed in
preparing a criminal charge is sworn to by an officer
and he made the point that it might be appropriate
by amendment of the Penal Law to provide that =z
statement submitted by an officer in support of an
information or the information itself perhaps --

MR, AULENBAGCHER: M-m h-m-m, would be
sufficient,

MR, BARTLEIT: ~-- need not be sworn teo
at all but that the statute provide that such a
statement submitted by a police officer have the same
penalty for false statement as perjury, We do that
with income taxes; we do it with a lot of things to-
day where we attach the same penalty as thcugh’it
were a falsely siorn statement,

zéa. AULENBACHER: I think that's
excellent,

MR, BARELETT; Because it‘s'made in an
official --

MR, AULENBACHER: Official capacity,
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MR, BARTLETT: Right, and I thick it's
an idea worth considering,

MR, AULENBACHER: 1I'm sure that you
are well aware of the federal processes here, It's
frankly very easy from a procedural standpoint to
secure the issuance of federal pxocess; in the absence
of probable cause, They are just as severe in demand-
ing that that exist as they do in local areas and
well they should but in my eﬁperience as aspecial
agent, when we had developed the investigation to the
point where probable cause exists, we are allovwed
under the procedure to go up to the Commissioner's
office after, as a policy matter which is first dis-
cussed with the United States Attorney whose burden
is to prosecute, and if he agrees we get him to £file
the complaint and the warvant will issue, We just
go to the issuing magistrateVﬁhe is the Uaited,Stétes
Commissigner and make the complaint under oath and
sign the complaint and that's all éhere is tb it,
There is no necessity for’aycaﬁpiaining witness or
anybody and I don't know whether, franklj, I think
there's a lot to be said for it. I realize there's

a lot to be said against it too, Pe;«:haps the indis-
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.thinking about this last night and I understand this
is a temporary commission, is it not?

MR, BARTLETT: Well, it's like a lot
of other temporary commissions,

MR, AULEMBACHER: You know --

MR, BARTLETT: We've been temporary
since 1961,

MR, AULENBACHER: Well, good, It is,
of course, by its very nature temporary, Temporary
can be expanded ﬁo a greater degree of time but,
frankly, I think the average individual and the law
enforcement cfficer is so0 impressed with the work
that the committee haé done in this area and will do
that I resPEcéfuliy suggest that the committee give
consideration to making itself permanent, for this
reason, If you don't, there is a tremendous possi-
bility thattpiéééaural - criminal procedural pro-
cesses and the law will, shall we say, become once
again a patchwoik and I think this committee will,
if made permanent, or could well pre?ent that very
thing from Eappening, In~sther words, tﬁe Penal Law

and the procedure by which it's enforced could always

be kept up to the demands of society and I just
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suggest that maybe this is an excellent vehicle for
doing just that, Thank you,

MR, BARTLETT: 411 right, we're
flattered, |

JUDGE CONWAY: An excellent suggestion

MR, BARTLEIT: 1I do agreé with vou
that some agency of government, desirably I think sz
combination of executive and 1egislative people,
ought to keep a continuing eye on a body of law as
important as criminal law but I'm going to suggest
that it be done through some other vehicle than a
temporary cammission;; We hope to become --

MR. AULENBACHER: The point is not
who does it but that it be dﬂae°

MR, BARTLETT: That it be done. Thank
you very much, |

ASSEMBLYMAN ALTMAN: ‘By the way, the
number of the Peéai Law Commission Bill is A, 3177
in case you want to ==

. MR, -AULENBACHER: A,31777?

ASSEMBLYMAN ALTMAN: I don't happen to

have the number but that's tﬁé Assembly number,

- MR, AULENBACHER: That's the proposed
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revisions that the committee has submitted?

ASSEMBLYMAN ALTMAN: As it stands,
yes, sir,

MR, BARTLETIT: Thaok you very much,

MR, AULENBACHER: 'Thank you.

MR, BARILEIT: We'll now hear from
Lieutenant Raymond chkel; the Police Training Dix=-
ector for the Department of Public Safety of
Egchestér.

LIEUTENANT YOCKEL: I think, as Mr,
Aulenbacher stated there, there was a misconception
here and my remarks Wefe with respect to the Penal
Law, |

MR, BARTL“T?: Primarily with respect
to the use of force, Lieutenant?

LIEUTENANT YOCKEL: Yes,

MR, BARTLETT: Fine, We again would
be most anxious to have your observations but I think
at this point théy would be relevant only in connec-
tion with the proposals the Legislature has before

it,

 d

LIEUTENANT YOCKEL: Yes, s

by
Ll ]

MR, BARTLETT: 1I'11 summarize quickly,
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if you would like, the essentials of our proposal,
We have recommended a change in con-

nection with use of force by the citizen in resisting
a burglar, to make it perfectly clear the citizen
may use deadly physical force not based just on the
Questian of whether the danger is real that the
burglar will cause physical harm to someone but that
there is fear‘that he will cause physical harm,

That s re-aliy what we meant in the first place, It's
obvious we didn't say it.very clearly but we have now
used the words "in fear of", We do not think we
ought to just have a complete open season statement of
authority for use of deédiy physical forxce because,
.ebviouszy; there ave circumstances where a healthy
growﬁ man encounters a scrawny kid who is obviously
empty-handed and under those circumstances he
wouldn't have a real fear we would méan. On the
other hand, a shadow might, under certain dircum—
Stances and for certain people create a more genuine
concern on the part of the private citizen than the
appearance of the person itself, in not lnowing who
or what and whether armed cr'anarmed and so forth,

That’s the change we're recommending there,

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




27

As to the police officer, we are mak-
ing a number of changes, First of all, in the
burglary situation, we place him in the same category
as the occupant and we extend the burglary situationm
beyond the dwelling to on occupled premise, office,
store, that nature,

In terms of the use of deadly physical
forcé in the apprehension of a felony suspect, we do
not go back to the full fieeing felon rule, but the
aly thing we do not include in going back is the
property premise crime, We include any crime which
involved the use of or attempted use of or the
threatened use of any force, any felony involving the
use of any force, So for practical purposes, we
:again: recommend to the Legislature that they reject
that portion of the old fleeing felon rule which
concerned or which gave authority té use deadly
physical force in pure property crimes, Except for
that, however, it's safe to say it would be restored
with one important exception and that is that it's
more liberal now from the law enforcement officer's
point of view because it's Sased on a reasonable

belief and the old law was not based on that except
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‘as to the question of whether it was a felony or mis-
demeanor, We think this is an important change which
we retain in our recommendation,

We also recommend that the 'No sock™
provision we advocated, this Commission advocated, in
1965 now be adopted, and it properly belongs in this
bill because it's justla justification question and
we are strongly récommending that when a citizen
believes that he is being unlawfully arrested he
ought to litigate that before the judge and not on
‘the street corner with the cop because I've heaxrd of
very few citizens who won that litigation, They're
the ones who usually end up in the hospital with the
stitches snd we think it highly desirable that they
go peacefully with the officer and litigate the ques=-
tion of the legality of the arrest before a judge,

MR, AULENBACHER: I don't want fp
interrupt you, but may I suggest here that,in view
of the fact that the Committee has already made these
recommendations that I tear up the rest of this and
not even bother about it any more because it's rather
interesting, in what I was géing to say, to be very

honest-with you, it was on all fours with what the
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commititee has already recommended,
MR, BARTLETT: We are delighted,
Thank you véry much,
MR, AULENBACHER: I am too. Thank youl
MR, BARTLETT: I'll just add one other
point because it's interesting. Prior to September
ist, most citizens, if asked, I'm sure would say yes
to the guestion does a private citizen have a right td
shoot to kill to apprehend someone who has committed
a seriocus crime in his presence., Answer: Under 1055,
no, because it only talks about the private citizen
being able to use deadly physical force to prevent or
terminate a felony béing commitfe&qin his presence,
not to apprehend for the completed crime, -
I got trapped on a2 TV show on this,
to be honest about it, in New York and if 1'd only
knoun what the law was, I'd have saved myself Een
minutes of scrambling, but we have recommended that
for the crimes éf murder, :ape, Robbery I, a couple
of others of that serious:category, that the private
citizen be authorized to use»deadly physical foree to
apprehend if the crime is comﬁitted}in his presence

and if the felon is in immediate £light therefrom,
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It's an important extension., Thank God it isn't
needed too often, but you'll recall the case in New
York recently where the fellow freed himself after
having witnessed his wife being raped in his

presence and did shoot the fellow on the fire escape,
Under the old law or under the present law, techni-
cally, it would not be justifiable, We know per-
fectly well, of course, that grand juries are not
inclined to indict in those circumstances, We think
the law ought to state what the sense of society is
on a question like that. That's our proposal., We're
delighted to know that we're in tune with you and you
with us and we hope that the‘Legislature will adopt
them, Good,

Now, may I suggest that we will now
hear from a gentleman who has spent‘an important part
of his adult 1ife in law enforcement and who yéster-
day took on a new role in the processes of criminmal
justice by‘becoﬁing a County Judge of the County of
Monroe, We who have known and known about thn
Mastrella were proud of him as a first-rate district
attorney and we know we're going to be very proud of

him as a County Judge of the County of Monroe,
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Welre delighted to welcome you to your
own courtroom this morning, Judge Mastrella,

HON, JOHN MASTRELLA: Thank you, Mr,
Chairman,

Of course, it's natural, I believe,
for people to speak from their own experiences and I
would like to make some comments on the old Code or
the Codé as it now exists based on scome of my exper-
iences, lt*s‘gossible that some of these changes
have already been made or are contemplated, I have
not had an opportunity to read the proposed Code in
its entirety, but I have read some sections of it and
I feel that a very worthwhile job is being done,

I would like to comment first on the
changes that are being made with reference to the
testimony of children, As the law now is, of course,
a child under the age of 12 cam be sworn 1f, in the
opinion of the court, the child knows the ﬁature of
the oath,

How, that section in the past has
caused some problems in that when the child appears
before the grand jury, it'sﬂpossible that the grand

jury felt that the child did recognize the nature of
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the oath and felt that the child should be sworn and,
of course, that then set up a prima facle case inso-
far as the grand jury was concernec¢, and then when we
come intc the courtroom with defense counsel there
it's possible that under a different form of éues-
tioning that a determination was made that the child
did not understand the nature of the cath and, as a
result, of course, the child could not testify under
oath, So I'm very happy to see that undexr the pro-
posed statute that the child under 12 cannot be sworn
under any circumstances, and I feel that that is a
step forward both insofar as the prosecution is con-
cerned and insofar aS‘the~defense.

Now, one of the greatest problems with
me has been the picking of a jury. We've had several
different methods of picking juries‘here in Monroe
County., We've had the individual method where/we
take them one at a time and, on occasions, the courts
have asked us té £i1l the box completely and then for
the people to exercise thei; ~peremptory challenges
and the defense counsel to follow suit and then £ill
éhe box again without the jurors being sworn and then

we've gone into the third method where, after the
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people exercise their challenges and the defense then
exercises their peremptory challenges, the remaining
jurozrs are sworn and that, I believe, is the method
which is now proposed snd I believe it is a good ome.

Some years ago, we had a case here of
People vs. Williams and after the people had exer-
cised peremptory challenges, the court imsisted that
defense alsb exercise their challenges as to the
remainder, and the jurors were not sworm at that time
until the said jury was satisfactory. An appeal was
taken from the comviction and the Fourth Department
heré held that in view of the fact that all the per-
emptory ehéllenges had not been used by the defendantp
that it was not reversible error but, nevertheless,
held that it Was'érror for the court to require defenfl-
ant to exercise amy peremptory challemges until the
People have said, "Jurv satisfactory’.

Now, if we were to follow tbét liter-
ally, it wénlé be impossible to pick a juiy one at a
time. In the Third-ﬁepaztméntg we had a miing also
in People wvs. Williams, which was a different case,
and they held somewhat~ccnt§ary and we tried to get

the Court of Appeals to straighten it out and they
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merely affirmed without opinion, so it left us
exactly where we were and the rule in the Fourth
Department now is that the defendant shall not
exercise or shall not be compelled to exercise any
challenges until the people have said, ?Jury satis-
factoxy'',

Now, as a rvesult of that, we had a
case recently where in a Murder II, there were 20
challenges, Tﬁe people had exercised 16 challenges
before defense counsel was asked to exercise any
challenge even though he was challenging only those
jurors or would be required to challenge only those
jurors which had been designated as satisfactory to
the people and also we ran into the problem where
defense counsel would then pick one juror, assuming
the people have said jury satisfactory, having used
up 16 challenges and he would now ehallenge juror
number four and after juror number four was replaced,
then challenge juror number six, so that by challeng¥
ing one juror at a time we never knéw exactly where
we were, whether we had 11 jurors or whether we had
no jury, and I think it's veryjtime»consuming, cer-

tainly it is of no real advantage to the defense
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counsel, and I think that thé changes that are being
contemplated by this Commission should be able to
remedy that éituation.

I notice also that the number of
challenges has been changed., Under the present Code,
in a capital casé, we now have 30 challenges and in
any case where the sentence is over ten years, there
are 20 challenges, but then we drop down to five and
we feel that 20 or 30 challenges is more than ade-
quate in the capital case; 20 certainly would be
sufficient as you now recommend and we feel that a
low of ten as it is now recommended by the Commission
certainly would be a step forward rather than to keep
it at five 2s we now have it.,

Now, on the gquestion of search warrants,
I feel there that there should be some changes made
to the proposed changes., WNow, as I underStana
Section 365,30, I believe that a search warrant must
be executed in ﬁeturn -~ a search warrant must be
executed and returned withié ten daYs, I feel that
that is unfair both to the Qrosecution and to the

defense and yet it lumps together the execution and

the return which really should be two separate func-
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tions, and it is possible under the law as you have
recommended it that if the search warrant is executed
on the first day that the police or the people would
then have nine days in which to make a return which
might be not to the best intevests of the defemnse
because of the fact that they might want to challenge
the search warrant prior to that time,

ASSEMBLYMAN ALTMAN: Are you suggest-
ing, Judge, that the time be extended?

~JUDGE MASTRELLA: WNo, I suggest that
the time be broken down.

Now, on the other hand; if the people
were to wait until the tenth day ™ execute the
search warrant, then it would be necessary for them
to make a return on that same day, Otherwise it
woirld be no good,

ASSERIBLYMAN ALTMAN: iDan”t you think
there should be ébme burden on the people who have
requested the search warrant?

JUDGE MASTRELIA: I think so, but if
they cannot execute the warrant within ten days or
wtil the tenth day, why shsuid it now be necessary

that they make the return immediately, In one case,
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_you give them nine days to make it znd on the other
hand, in the other case, you're saying that you must
make it on the very same day that you execute it,

MR, BARTLETT: Well, we could handle
this, could we not, by saying that it should be made
within ten days of issuance and the return should be
made within three days of execution?

JUDGE MASTRELLA: Or within a reason-
able: time, righf:' It would be fairer to both
gsides,

MR, BARTLETT: He ocught to make the
return within three days if it's executed the same
day, you see,

JUDGE CONWAY: As soon as practicable
after execution would be --

JUDGE PASTRELLA: As soon as practi-
cable after it's executed but in one evént you're
giving them nine days to do it and in the other,
you're giving them no time at all,

MR, BARTLETT: Two separate periods,
that's right,

JUDGE CONWAY:‘ The second cone measured

by as soon as practicable,
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JUDGE MASTRELLA: After the connection|

MR. BARTLETT: All right,

JUDGE MASTRELLA: 4nd I don't know
what the Commission has recommended in the way of
double jeopardy,’but there again we havg had problems
where a crime can be committed: in more than one vay
and a good example would be, of course, even though
it no longer exists in.this particular case would be
any murder where vou have a common law indictment,
where you had a common law indictment and the proof
would be either that it was committed by premedita-
tion and deliberation or in the commission of a
felony and where, at least in this department, the
jury has found that the crime was committed while in
the commission of a felony, on the reversal it was
sent back with the notation by the Appellate Division
that on 2 re-trial that the defendant could be tried
only on 2 felony murder,

I feel that that is unfair to the
prosecution and that if you have a case or a crime
which may be committed in any one of three or four
ways and a particular jury fiﬁds that it was com-

mitted in one way that the people then are prevented
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on the re-trizal or é'jury is prevented from finding
that'it yas committed in any way other than the way
in which the first jury did find tﬁat it was com-
mitted, and I feel that on a re-trial that we should
come back to where we were prior to the time of the
trial,

Ne$, on the question of immunity,
again I don't know what has beén done in the way of
the immunity of wiéneSSes or suspects, but I feel
that the immunity should be granted only by the court
with the consent offthefdéséfict attorney or by the
district attorney or th§ Att§rney-Genera1. In other
words, it should be done onily by those who have the
responsibility to prosecute.

MR, BARTLETT: We‘have two different
rules, Judge, in our proposal, one relating to im-
munity for a grand jury witness andithe_cther for
-other witnesses, like your witnesses in other pro-
ceedings, and we are recomménding»as to the grand
jury witness that they go back to the old rule prior
to 1953 that if he is called and he testifies he has
immunity, -

JUST MASTRELLA: He has immunity if
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he's called.

MR, BARTLETT: The old automatic
immunity system, We think that what's developed in
an attempt to have a more sophisticated approach to
this; the legislation passed since 1953 has only
complicated it terrifically.

JUDGE MASTRELLA: Well, again I feel
that that possibly is going a little too far because
the grand jury is the only real investigative body in
the county and if, in the process of investigating,
they do not suspect a par;icular person but it so
develops that even though hefs been called as a wit-
ness that he is in some way connected with the crime,
under that law, of course, he would then receive
immunity for that crime and I féel, of‘course, that
under those circumstances that it would be possibly
going a little bit too far, So I wéuld»like to see
it speiled out possibly a iittle more, mayBe a little
clearer, but at any rate where the grand jury does
not have cause to believe that he is 2 defendant and
that under those circumstances even if a person is
subpoenaed before the court or grand jury he should

not recelve automatic immunity,
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Now, on the question of the waiver

before the grand jury, in this county we have not
followed the Code insofar as the waiver is concerned,
We have what is known as a waiver book, How that

started, I don't know, but --
JUDGE CONWAY: 1It's very beautifully

bound, '
JUDGE MASTRELLA: But the waiver book,
is taken by a notary and then

and the acknowledgement
the grand jury, and in the

the person going before
grand jury the prosecutor carefully goes over the

crime with which the person is being charged at that

time, asks him whether or not he understands the
Now, whether or not

nature of a waiver and so forth,
it's never been

it's legal, I really don't know,
tested but I feel that the law as it now exists is

certainly one which gives the defendant ample protec-

tion and at the same time doesn't give any loop-
I feel that every time

holes to the defendant.
either the police, the gran& jury or anyone else,

any law enforcement agency, takes a direct hand in

it, there is always the question of an appeal as to

whether or not force was used and, for that reason,
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I feel that the law as it is now, as I understand it,
that anyone who wishes to appear before the grand jury
mst first notify the foreman of the grand jury and
the district attorney thét he does wish to appear and
that he is then notified when to appear before the
grand jury or when the grand jury will hear him so
that he will be heard only if a2 waiver is filed in
the County Clerk's Office and a copy is served on the
D,4,

Now, when the defendant files that
waiver in the County Clerk's Office, that is his own
actuaslly. He can't thereafter claim that there was
any mistake on his part, that he was coerced in any

way., It is his own doing; it is his own request;

It

t is his own paper and his own affidavit which is

poe

filed and for that reason, I feel that a waiver to
appear before the grand jury shouldivery closeiy
follow the present Code. .

JUDGE CONWAY: You wouldn't think
that the present law be kept to the point where he's
got to be personally served, got to personally serve
it rather, would you, on theAforeman cf the grand

jury?
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JUDGE MASTRELLA: WNo, I don't believe
it should be necessary to have it served om the
foreman, I think service on the district attorney
would certainly be sufficient,

Thank you.

MR, BARTLETT: Thank you.very much,
Judge., We appreciate your coming here tﬁis morning,

Wefll take a break for just a couple
of minutes, We have Mr, Kesselring, Mr. Leo Kessel-
ring, here, We'll have you right after the break,
Any others who wish to be heard this morning, if you
would give your name and the organization which you
represent, if any, to Miss Gordon, whb is immediately
in front of me here, we'll call you up after the break,
We'll just be a couple of minutes,

(Whereupon, & short recess was taken,)

MR, BARTLETT: We'll get_under way
again, and we'll hear first from Mr, Leo Késselring,
Chairman of zhe>Con5ervétive Party of Monroe County,

JUDGE CONWAY: And a distinguished
member of the Bar,

MR, LEO J. KESSELRING: Good morning,

and thank you, Judge,
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Gentlemen, it's unfortunate but true
that I appear here this morning with a statement that
was prepared with the same misunderstanding as that
which the representatives of the Department of Public
Safety had, so rather than spend any time on a subjecf
which you men have already contended with, I'd like
to leave with your stanographer a copy of our pre-
pared statement and briefly summarize the attitude
that wa've had toward the 1965 Penal Law and the
concerns which we've developed as a result of it,

Cur comments are directed more toward the policy
than toward the specifics because neither I nor the
others pretend to have any expertise in the field of
the penal law itself,

We were concerned after the 1965 Penal
Law was put into effect as were many other systems,
that it would upset the balance to which Mr, Aulen-
bacher previéusiy referrved, the balance between the
rights of the citizens who are the victims of crime
and the wights of those who are arrested and charged
with the commission of crime,

The area concerning deadly force was

me area that we were especially disturbed about be-
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cause of the possible effect it would have on the
actions of law enforcement officers and we are very
fleased to see that the recommendations which have al-
ready been set forth in the proposed legislation will
to a grest extent meet those objections,

Insofar as you are now considering
possible changes in the criminal code itself; we
merely reflect that same concern that there be an
attempt to provide to our law enforcement officials
the ﬁoois,which they need to do an adequate job in
deterring érime and spprehending criminals while, at
the same time, respecting the rights of those in our
society who are charged with these crimes and so we
are glad to see that the steps are here that have beegy
taken, We cétainly hope that the Legislature will
adopt the bill and will do everything within our
pwer to bring it to the attention of the senators
and assemblymen in our area to that end.

Thank you very much,

MR, BARTLETT: Thank you very much,
The business of maintaining this balance is very
difficult and a deliéate cné. We prapqsed a number

of changes here which might, considered by themselves|
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‘be termed pro-prosecution changes and other changes
that might be denominated pro-defendant changes,
What we've tried to do to the extent it's humanly
possible is to strike»a faif;ﬁalance in each of these
areas but 1'm sure, as is always the case in human
endeavor at one point or ancther, the teeter-totter .-
is never precisely horizontal and we would appreciate
any comments you have on the specifics of the pro-
posal when you've had a chance to go cover it too,
MR, KESSELRING: Thank you very much,
MR, BARTLETT: Thank you very nuch,
JUDGE CONWAY: Thanks, Leo,
STATEMENT BY LEC J, KESSELRING, COUNTY
CHAIRMAN OF THE CONSERVATIVE PARTY IN
MONROE COUNTY, TO A HEARING CONDUCTED
BY THE TEMPORARY COMMISSION ON REVISION
OF THE PENAL LAW AND CRIMINAL CODE IN
ROCHESTER, N.¥, ON FERRUARY 2, 1968,
MGENTLEMEN:

I éppear before you this mcrning,.as‘a spokes=-
man for the Scnsérvatives of Monroe County, because
of our growiag concern about the soaring‘crime rate
ip our community and in many other communities in thig
state, And because of our firm belief that much of

this increase in crime can be attributed to the
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detrimental effect of judicial decisions and Penal
Law changes on our traditional processes of law en-
forcement,

“In a period of great affluence, we are wit-
essing a degeneration in respect for law order, and
a sorry decline in the effectiveness of those public
officials charged with the enforcement of our laws,
and the maintenance of order,

‘We believe that this decline in law enforce-
ment has not been caused by the police officers and
other public cfficials charged with these responsi-
bilities, but rather, is cbargeable to an unrealistic
fivory tower' attitude ﬁowaids these problems;
adopted in recent years by jurists and legislators
alike,

Y“In September of 1967, attorney Mason Hampton
appeared before the State Seéate Com@ittee on Codes
to detail the specific objections of the New York
State Conservativén?arty to some of the sweeping
changes made in the new Penal Law adopted in 1963,
We are pleased to note that many of these objections,
especially regarding limitations on the use of

‘deadly force', have been met at least in part by
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proposals which your b%&ifﬁ%ﬁgﬁé submitted to the
1967 Legislatuvrs, I refer in pariticular to the
follewing: (1) proposed asmendment to permit police
cfficexs Lo use éeaéié force to axrest & perscn who
has #e@m;at* sz felony *nvﬂz, ring ‘any force' {we
would prefer to restore the oid fgéeiéezmittimg the
use of such foree to 3;92@&%4@ any fleeing felon);
{2} proposed amendment to permit police officers té
use deadly force to prevent escape or resistance to

:rrest by any person who is ‘armed’; snd {3) pro-

i

physical force from &

“The geetions of the new Penal Code whiceh have

=

drzun the loudest outery from informed observers

o}

S.

o

{espesiazlf Sections 5; 35,15; 35,205 35.23; and
35.30) sre reple ete with requirements that the one
confronted with éa illegal use of force apély ‘ordi-
nary standards of intelligence and méraiity” and

1imit his response wnless he 'rezsonsbly believes'

that certain legal prereguisites exrist, Centlemen,
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fute an unreasonable burden on those who have the
glready heavy buvrden of lav enforcement in our

who ere reguived to make innumerable

O
Q
?
:‘3
e
e
g
©
&)
pord
s

wien face to £ace with an

"The new Penal Law has, in our judgement gome
teo far in its solicitude for the safety of the
crimipal, We quite frankly are increassingly con-
cerned gbout those forgotten Amsr eaé

- 3 L2 2 P - P 8 3
laws, and often end up as the viectims of crime, The

rection, May you continue to move in this
direction, and not only redress the imbzlance brought
sbout by the adoption of the new Penal Law in 1865,
but endesvor o strengthen the forces of law and
order, go that Eew Yorkers mey once again feel rea-
sonebly safe on the str&eﬁa,'aﬁé totally safe in theis
homes,

MR, EéRTLEmﬁi Mr, Ralph Boryszewski,

the President of the Police Locust Club, is thsat
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MR, BORYSZEWSKI: That's correct, Mz,
Bartlett., We mest again,

JUDGE CONWAY: Cood morning, Ralph,

MR, RALPH BORYSZEWSKI: Now, I'm not
going to go into the technicalities of the Penal
Code because they're highly technical but there was
reference here made‘te 2 grand jury ana more tamper=
ing by our Legislature, Now, I say tampering, To go
into the history of government and peoples, the grand
jury was awvcund a long time before our Constitution
in this country was here and it's often referred to

as the last bulwark against oppressive government

0y

and corrupt government and you and I know where there
is plenty of corruption and oppression, People are
denied and also the police, proper recourse, ow,
we have two bodles that are close to the peopié, oﬁf
legislative bodies and our grand juries, Now, when
the legislative-bodies aren't truly representative

& the people, all hell breaks loose, Our bodies are
controlled by 70 percent fraternities as you know

and this is an abuse on the §eogle,

MR, BARTLETT: VWhatr's the relevance of
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this, Mr, Boryszewski, to the procedural law?

MR, BORVSZEWSKI: Well, you had pro-

cedures for grand juries that you're recommending,

MR, BARTLETT: Yes, Would you give us

your view on that, please?

MR, BORYZEWSKI: Well, I think that

the grand jury should be left untampered by the
legislative bodies., They were here before our

country, before our Constitution,

MR, BARTLETT; But can you be

specific? What sbout the proposals for grand jury
in our Code? What do you disagree with?
MR, BORYSZEWSKI: I disagree about

with everything you got in there, I think there's
too much interference,

MR, BARTLEIT: Well

MR, BORYSZEWSKI:

read =-

MR, BARTLETT: I fail to get the thrust
of yow position at all,

MR, BORYSZEWSKI: Well, for one thing,

therefs only one bedy that has the asuthority of

handing up indictments and dismissals, isn't this true?
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MR, BARTLEIT: GCh, yes.

MR, BORYSZEWSKiI: The grand jury is
the only body that can indict, isn’t that xight?

MR, BARTLETT: Right,

MR, BORYSZEWSKI: DMNobody else has
that authority, do they?

MR, BARTLEIT: And we vetein that
right,

MR, BORYDZEWSKI: Well, under 671 of
your Gode of Criminal Procedure, they gilve the court
the procedure to dismiss indictiments, They have to

te difficult toc get

H

K.i!.

ile 2 public recoxrd; it's qu

his publiec recoxd,

“r

MR, BARTLEYT: Let me get your point,
Is it your point that once a grand jury has indicted

that the indictment should not be dismissed by a

MR, BORYSZEWSKL: GExactly, unless it
goes back to a grand jury where the power belongs,
That's something that's basic,

MR, BARTLETT: 4nd the oniy way that

the matter can be disposed of then is by & plea or a

rt
e

rial, is that right?

e s
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MR, BORYSZEWSKI: Exactly.
MR, BARTLETT: 1 see,

MR, BORYSZEWSKI: 1I'd also call for

?4

reduction into the degree, ;f there wants to be -~
if there must be a reduction, it should go back to
again a grand jury and my recommendation is a contin-
uing body grand jury so that there can't be too much

hanky-panky by our courts and by the legal pro-

fession, May I ask a gquestion?

MR, BARTLEFT: You may if it's perti-
nent,

MR, BORVSZEWSKI: Well; this is
pertinent, I believe it is, Are there any members

of your Commission thai are police officers, working

MR, BARTLETT: There are not,

MR, BORYSZEWSKI: weil, this in itself,
is not truly representative, We hsave to 1ive and die
under your rules and you make a profit 6n us in the
courts, Is this proper? |

MR, SARTLETT: Well, Mr, Boryszewski,
I think you're getting a little bit off track here,

MR, BORYSZEWSKI: Well, I may be
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h
I

getting O
MR, BARTLETT: Just a minute, just a

‘minute, a8 to your point that there are no working

police officers on the Commission, you are correck,

The Commission is composed of legislators, members of

er

he judiciaxy, prosecutors.,
ASSEMBLYMAN ALTMAN: I think 2 couple
of our people are former policemen,
MR, BARTLETT: Yes, we have some
people who are former policemen but the point I want f
make is this: We make proposals, We don't make the
iaw, We have these heariags, we are holding hearings

such as this one this morning precisely for the puxr-

o

pose of eliciting and soliciting the view of law

enforcement officers and anyone else who has an

1124

interest or conééﬁn'for cur work., It's by this avenu
of communication that we are informed of the views of
these working police officers, 1 assume that's why
you're here thié morning.

MR, BORYSZEQSKI: Exactly,

MR, BARTLETT: Right,

*

MR, RORYSZEWSKI: £nd don't you think

it would be a lot better if our fathers of our State
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government would see that there was better represen-

tation by policemen? Ve have to live under these

laws, more so than the legal profession, You may
have district attorneys., We are still basically
members of the judiciary. We want members of the
executive bedy, enforcement body, representative here
for a truly representative body.

MR, BARTLETT: I see.

MR, BORYSZEWSKI: I think I have a

1id complaint here, /

MR, BARTLETT: Well, vou're in the
wrong forum, Write your senator or assemblyman if
you think that the Commission isn't constituted
properiy,

MR, BORYSBZEWSKI: Well, I've been

7

doing this right along.

P'v)

MR, BARTLEIT: I see.

MR° BORVSZ WSKI: And basically then
I'm asking that the grand juries be left untampered
with, This is our last hope for the people,

MR, BARTLETT: If you have any

specific comments as to porticns of the proposed

Code which you feel unduly hamper grand juries, we'd
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MR, BORYSZEWSKI: Well, one of the
things I would say thet the only one who can grant
immunity to anyone testifying is a grand jury, It's
an erronecus idea that the judge has this power,

He does not have the power, only the grénd jurors

can dismiss or indict, Nobody's to infriﬁge or impair
that powex, No other body should be set up, 1In
other words, even your Stste Investigation Commission
is not suthorized, There should be a State Grand
Jury because it's always told that it's out of their
jurisdiction, We have county and we have federal
grand juries, We have made proposals before your
honored bodies, the Bill of Rights Committee of the

3

Constitutional Convention, but nothing was done in
MR, BARTLETT: Yes, that's where you

MR, BORYSZEWSKI: That's exactly right)
I thought you spotted me when I come in this roon,
MR, BARTLETT: I couldn't miss you,

Mr, Boryszewski,

MR, BORYSZEWSKI: 1 figured that.
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ASSEMBLYMAN ALTMAN: 1Is there anything
else?

MR, BORYSZEWSKI; Well, I would say
that my advice before the people become cutraged is
hands off our grand juries,

Thank you,

{No response,)

We are very grateful to those of you
who have expressed your views to the Commission this
morning and to those of you who have simply attended
to hear what took place, We will, at the conclusion
of these hearings, again go over the proposed
Criminal Procedure Law, 4s I iadicated; it will be
submitted to the Legislature this year for stuéy
purposes only but that does afford an opportunity for

a printing of the bill and its distribution of the

vn
=

11 so that the bench, the bar, the law enforcement
and the publiz will have an opportunity again te
lock at iz, We will hold hearings again before the

end of 1968, perhaps early in 1969 but within the
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year, on the study bill and we wiil undoubtedly make
changes again in view of suggestions we receive and
make our final recommendation to the Legislature dur-
ing the 1969 session,
We hope by then te have :efined ouy

proposal to the point where it can receive the sup-

ort of the Legislzture as an improvement over the

o

present Code of Criminal Procedure which had its
crigin in & Commission like ours over a hundred years
ago, We sclicit the continuing comment of those con-
cerned with cyiminal justice in one aspect or another,
We ask, if we discover something in the course of the
coming year thet concerns you ox zbout which you have
a question, please do communicate with the CemmissidnG
Unless we have that kind of dislogue, we're not going
to be agble %o do ocur jeb as it ought to‘be done,
Thank you again, thank g1l of you
agzin, for coming, The hearing is concluded,

{(Whereupon, at 11:17 A, M., the hearing

was concluded, )
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