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MR, PFEIFFER: I think we will open The meeting.
It is 9:30.

I will identify those up here, On my left is
Judge Conway of Rochester; Myr. Denzer, Executive Director
of the Commission., On my right is Mr. Panzarella, Assistant
District Attorney of Kings Counby; Mr. Weinsﬁéin and |
Miss Gordon of the staff.

We are here to solicit comments on the proposed
criminal procedure law. I assume, Mr., Gualtieri, you have
a copy of it and the Chief probably hag a copy of it and the
Civil Liberties Union probably has a copy. We hope that you will
give us the benefit of your study of the draft which‘wiil be
presented with changes that might bve suggested upon further
work of the Commiséion as & result of these hearings around
the state. This will be presented to the legislature at
the end of this session for study during the .coming year.

Mr. Gualftlerd is hére. We are very happy to
’wélcéme you here and will be happy to hear what obinion
and views you have,

FRANK A. GUALTIER:, District Attorney, Onondaga
County: Thank you. t

I want to appear informally this morning and
suggest to the Commilssion if I may that the State District
Attorneys Association has met in New York yesterday and the
day before and is meeting today dealing with the whble |

project of the revision as proposed. Consequently, I think




1t would be better if Mike Dillon, when he appesars before you
on the 15th spoke for all of us, We Gid vobe on each of the
titles we have been through,. The vote was not unanimous but
was sbrong enough o get a very significant vote,

I am particularly concerned with the,matter of
the grand jury. We had some questions yest@fday. I think
Mr. Dillon had better bring these up,

I appreciate your coming to Syracuse.

I hope you rvealize when Mike speaks that he is
speaking for me. Today my lzw men is down there representing
me, It is a big job which in a way is different from the
penal law. The criminal code is 2 management §061 for us
and we will be thankful for any help.

MR, PFEIFFER: Is there any special thing you
wanguéﬁ ¢all our attention to?

MR, GUALTIERI: I think the ¢itle in regard to
grand juries. I have been through all of them but that is
the one that concerns me.- the immunity approach., But Mike has
them all in a frame of reference that speaks for 21l of us and
I undersband Mike will appear before you on the 15th in |
New York, |

MR, PFEIFFER: I assure you, if you have further
thoughts as the year goes along, present them o the Commisslon
30 we won't be caught wibh somebhing afberwards, |

MR, CUALTIERI: I think we did a disservice %o
the Commission in the matter of the Penal Law in that we did




not in depﬁh communicate, We are trying to correct that now

and you will find when Mr. Dillon does appear that- -

_ MR, DENZER: You are modest about the penal law.

The District Atforneys Association did go through it - maybe

not in the depth you desire. We are very happy you are doing
such a Thorough Jjob this year and we will be happy tc listen

to Mr. Dillon,

MR, GUALTIERI: The session yesterday was very
productive, We spent a good part of the day underscoring
questions as to fundamentisbut I won't get into all thgt
or you will be bored.

MR, CONWAY: Have you had any particular,problems
with immunity?

MR, GUALTIERI: We haven't here but we follow
the three-step approach -- the classic approach -- and we
have not had trouble in Onondaga County in my exéerience.

I understand you get into certain crimes and
conspiracy is often an element of the case and you use that
a8 a bridge, ebte. but we went over all that the day before
yesterday and Mike took detailed notes. I think there were
35 or 40 DAs there and you will get a good cross section
when he appears, |

MR, CONWAY: Did you get into the testimony of
children under 12 under oabh?

MR, GUALTIERI: No, I am familiar with that

proposai but they didn't discuss 1t when I was there,




MR, CONWAY: What is your reaction as to the ability
of & child under 12 %o be sworn?

MR, GUALTIERI: I think so often the ¢hild under 12
lacks maturity and I think it is z delicate area. I don'g have
a sbrong opinion but my experience with chilﬁggn under 12 in
eriminal transactions has never been very goéé,

MR, CONWAY: Tﬁaﬂk you.

MR, GUAILTIERI: Thank you very much,

MR, PFEIFFER: Thank you, Mp, Gualbieri.

Chief O'Connor, Chiefl of Police, Syracuse, we will

be glad to hear from you,., sip,

JOEN F, O'CONNOR, Chief of Police, Syracuse, N,Y.:
Mr, Chairman, Gentlemeni- |

I appréeiate the opporbtunity afforded me for the
Syrecusse Pollce Department %o appear hefore jou. I share with
District Attorney CGualbisri tﬁe fée@ that perhaps 2 ”ﬁod deal
of heat, if not light, on the penai code couid have been avoided
if communicabions had been established much sooner,

Our Department has studied the proposed New York
Criminal Procedure Law with a raéher parochial view and £ind
it iﬁ general a greab improw@mﬁat over the fode of criminal
Procedure that it replaces.

‘We would miss the point enblrely if we prepered bo
specifly all the items:ﬁithraﬁﬁshfwe are in agreement. I |
presume that you are more inbterested in learning what, 1f any
points we disagree wibth, Proceeding on bthat assumpbtion, we arve

addressing ourselves Yo specifile sections of the Code as follows:




~ Section 60:50 Warrant of Arrest; Where Executable.
Subdivision I allows a warrant of arrest issued by a District
Court, the Hew York City Criminal Court or by a Superior Court
Judge sitting as a local eriminal court, to be executed anywhere
in the State, Subdivision 2 states that a warrant of arrest
‘issued by a City Court, uoﬁnACourt or Village Court may be
executed in the county of issuance or in any adjoining county or
elsewhere in the State upon the written endorsement tﬁereon of
a local criminal courﬁ of the'county in which the arrest 1s to
be made, |

In Syracuse aimpst all of your arrest warrants, other
than those based upon an indictment, are signed by a City Court
Judge. There have been occasions in the past when, due to time
difficulties or other factors,‘we have been unable to have a new
Warrant.issued by a superior court and were not able to apprehend
an individual whom we had iocated oubtside of the central New York
area, We respectfully suggest you consider amending thils so
that in cities of a population of over 100,000 pecple, the City
Court Judges be given sbate-wide authority, as are the judges
of the New York City Criminal Court. | |
MR, DENZER: May I infterrupt you here?‘ I égree

with you entirely and I think the Commission does. There is no
feason why the City Court should not have the séme authority
at least as the District Court of New York City or the Criminal
Court as far as Jurisdiction in warrants of arrest,  The

difficulty is a 1ittle Constitutional provision. The New York




State Constitubion 1limits the process of the City Court as well
as the Towntand.Village Courts to the same county or adjoining
county and that is thé reason for this distinétion here, It is
not because we want to limit the jurisdiction of the City Courts
butAsemebody sbuck that in a few years.ago. We have tried to
find oub whﬁ. T don't know. There it 1s aﬁd'that is the féason
for this limitation.

- MR, PFEIFFER: If you went to the County Judge, you
wouldn't be faced with this problem. What is the problem? .

CHIEF O'CONNOR: The problem is, if we havé a
warrant and go to pick someone up - or if it is at night and
we have to go to pick someone up, we have to have it endorsed
by a Judge in that jurisdiction and there can be delays in
getting the proper’exeCution on the warrant which lets the
individual get away. It is not usual but it iIs something
we could plug up with a simple amendment I think. If it is
a constitubtional amendment, theﬁ-l understand the Assembly and
the Senate ha&e_@ecided to také into conslderation some of
these things in amending the con;titutidn and this might be
an area that coﬁld be recommended, :
MR, CONWAY: The origin of the provision is that,-

T happened to have been a member of the 1egisiature at the time
this happened - a member from metropblitan_NeW‘York became
involved in a warrant of arrest for a traffic violation in
northern New York and was incensed by the fact he was 1Qcked

up in New York, having forgobtten about the traffic viclation




in northern New York and bail was set at $500 and thet was a
bitter experience,

CHIEF Q'CONICR: I can understand thatb.

Section 70,70, Subdivision 1 ig substantlally the
same as the previous 180-4 as indicated in your starf comment,
We read 1t with the rfeeling that we are lefy dangling in the
air 1T the conditions, as stated in Subdivision 2, are not
present. In other words; qubdiviﬁion 1 eoncludes by gaying,

Tand way demand of him his name, address and an exzplanation

f hig conduct." If the officer does not reasonably suspect
that he is 1in any dans ér of physical injury,'whatihappens if
the individual chooses not To gilve his name, address -and an
ez@lanation of his conduct? It 1s suggesteﬁ that this

serializstion be complebted. I don't have the answer but it

Hy

is & freguent cause of friction and we are in a bit of a
dilemma, I would suggest further starf study might resolve the
dilemma, ‘

Section 75.30 sets up a procedure whersby in lieu
of Just an apnearance ticket lssu&d by the officer, he can also
requive that the defendant furnish bail 4n sny amount up to the
maximum seb forth in Section 395.20. The ataff comments under
Sectisn ?§.3O state that in sonme iﬁstances it may be noted that .
such & relezse in one form or aﬁsther is mandatory, The basis

£ this statement appears to be Section 75. 50, aubﬁivision 3.
Perhaps I have a bad book bub we can't find a Subdivision 3. This

is nit-pleking but- -




MR, DENZER: I% should be probably 70.50,

- CHIEF O'CONNOR: Then we classify it as a typo-
graphical exvror,

It is 70.50 and that says "ii'(a) the arrest is
for an offense other than a felony, and {b) owing to unavailability
of & local criminal court the avresting police officer is unablé
to take the defendant o such 2 court with reasonable promptness,
an sppearance ticket must be served uncondiéicn&lly upon the
defendant e;ip?emarraigﬁment bail fixed, as prescribed in
subdivision 2, Thet 18 all,

MR, DE%ZER# In other words, this iz a situation
where you "must® do one of those two things, rather than "may"
if there 1s no court availabie.

That is a2 Lypographical error.

CHIEF O'CONNOR: I would iike to add & further
note, I don't have the answer in smaller jurisdictions but
in our reading of the proposed Code, we don't £ind any place
where police ball is mandatory. I don't prefer making it
mandatory. In fact, I érafef keeping them oub of thé bail
area allogether, As I understand, it is‘ﬁn@/ﬁﬁ”, | |

MR, DENZER: If §Qu can't find a court, you gilve
him a bticket uncondifionally with a date %o come back or set
bail, Bubt you say you éon‘%véhink %@ere ahould be any such
thing as station-house bail? |

CHIEF O'CONNOR: ZEssgentislly, what I am saying -
the ides would be to»have members of the judiciary azvailable

when necessary,
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MR, CONWAY: This is why the police are in the
bail business,.

CHIEF O'CONNOR: Exactly. I suggest that fthe
dangers long inherent in pollce ball exist today and I am sure
I don't have to call your attention to the problems and investi-
gations we have had in connectlon with station-house bail, |

I prefer - I think this should be vested in somebody
else, Obviously, we should have ward judges or s8chedule it so
Judges are available,

MR, PFEIFFER: This 1s the problem we had yesterday, -~
speeding by the Canadians,

CHIEF QO'CONNOR: That is tTxue.

I am given to understand the State Police won't make
an arrest because they have had so many scoff-laws and I
question if this is the kind of approach we should Take.

Their prcblem is that nobody is available to immediétely
arraign‘tﬁe individual and, 1if they do béil, the fellow
doesn't come back and they are left with a lot of scoff-laws.
I dont't have the answer, The obvious answer is that some
arrangement has to ‘be worked out, I am talking about a case
where you don't feel justified in letfing him go on simply an
appearance ticket. He has no roots in the community, ete,

Section 80,10 on Fingerprinting and Photographing.
This section makes it mandabory that a police cofficer must |
take the phobograph and fingerprint of the defendant for the

stated offenses, It leaves unclear to us at any rate whether
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the officer may take the fingerprints and any phobegraph for

O

ffenses obther than those cited in %his section, The intent
of this section gppears to be that fingerprints and photographs
may not be taken for lesser offenses and indeed there 1s case

law under the present Code which holds a polie

ﬂ’.’

“officer liable
for taking phobographs and fingerprints for offenses where

the said taking is not mandabory, So we recommend that ¢this

be ¢larified, I submit i1t may be very clear to you bub, if
anything could be misinterpreted, rest assured it will be.

MR, DENZER: You mean 1t isn't clear whether they
can fingerprint in otheér cases nob listed hewe?

CHIEF O'CONNCR: Exactbly.

¥R, COHWAY: Do you think it should bhe?

CHIEF O'CONNOR: I think we should spell oub
preginsely what we are Talking aboub, With the experience
avallable we ought Yo be able %o indicate whebher we should
eénlarge on the crimes Por which we fingerprint or not, I am
gatizfied with what we have, I think it should be spelled out,

MR, DENZER: The big difference betwsen this and
the present law is category B. There are four categories
of offenseg for which f*ngewpri iﬂg is mandatory. Three are
the same as the o0ld law bub Oﬁ? is differeqt, In the o148 law
552 gives the misdemeancrs that. are fingerprinted. We don't

rint
have those, We have "any miaéemeanor defined in the penal law®

CHIEF O'CONNOR: Ho, sir, I think the Penal law
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is exceptionally clear in defining it,.

I would like to 2dd also in connection with 80.10
the present Code of Criminal Procedure, in Section 940, entitles
the police to take blood grouping tests, if necessary. This
appears to be omitted from the new Code and there are cases
where it would be helpful to have this right.reinstated.

MR, PFEIFFER: Those é?e useful in what type of
cases? | |

CHIEF O'CONNOR: In establishing the identification

<t
ol

the satisfaction of the court where there may be some attempt
to smudge the fingerprints or make changes or if the question
of identification rests on a mass of blood, ”

MR, PFEIFFER: Homiecide cases?

CHIEF O'CONNOR: Yes,

MR, DENZER: That is in the present Code?

CHIEF O'CONNOR: Yes, sir - under 940,

MR, DENZER: We must have just missed 1%,

CHIEF O'CONNOR: In addition the present Code, in
Section 9UL, sets forth the procedure for the refurn of the
fingerprints and photographs if the person 1s found not guilty.
Again we find this omitted in the new Code., It may be an
over-simplification., I suggest it ought to be here,

MR, DENZER: That was deliberate for this reason,
From what we gather, this return of fingerprints is 'a very
unsatisfactory procedure. In the first‘plaée, as I'unéerstand

the problem, the F.B,I. or others probably keep copies anyway




so I don't know that the

o

good,

CHIEF O'CONNOR;

ezpunge bhe tobal record,

13

veburn of the fingerprints does any

You mean whethar you actually

e

I dontt knaw either I presume

scme prudent law enforcement Lfficef may atgemﬁt to circumvent
the law bubt I think, if we are going to attempt to establish

any praeeéufe and feel ﬁh
gpell oub how they ave re
MR, PFEIFFER:

return them?

CHIEF O'CONNOR:

ey ought to be returned, we ought to

turnsd

*

¥What ls your practice now?

&

Do you

Wo, sir - only con reguest,

MR, PFEIFFER: Are They asked for very cften?

CHIEF OTCONNOR: Znﬁrequeaﬁiya It i not 2
great problem. Generally wha % happens 1is that the procedurs
is initiated by couﬁsei for the person avrested, He cites
the secticn of the law under which we return them, He asks
that we geﬁurn them, I &g here - -

MR. COMVAY: You do it on the mere request withous
& court ovder?

CHIEF OTCONNOR: - We don't feéaire a court order.
He cites the facts, |

MR, CONWAY: Judges Gale and Orenstein have 1t
easy, We have Lo sign an order :

CHIEF O'CONNOR: I will check 2gain, "I don't think
we reguire an ovder,

MR, CONHAY: I don't think it is necessary..
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CHIEF O'CONNCR: I think there are many aspects
clogging the administration of criminal justice that we could
clear out,

MR, CONWAY: It is refreshing to hear you say that.

CHIEF O'CONNOR: PFinally, I address,mysel% to
Article 370. I am sure you have heard about it at length
across the state from police officers.

I would like to insert paranthetically here that
the almost unanimous cenéern of administrators and law
.enforcement officers in favor of control of wirebapplng 1is not
because we like being engaged in that "dirty business" but
because we sincerely believe it 1s necessary. VWe feel also
1t would bhe easy to hide behind the pessibility that we can't
take proper action because we can't take a wiretap. Nowhere
have I heard anyone bring oué that we consider wiretapping
a very effective deterrent.' No one has téuched on that, I
would bring ﬁhat to your attention,

MR, PFEIFFER: You mean among PThe police department?

CHIEF O'CONNOR: Police or any public officers.

MR, DENZER: What is your polnt? |

CHIEF O'CONNOR: »Ehis is parenthetically pginting
it out as an element of ocur security. We could sit back and say,
"We can't get a wiretap so we can't do anything about it." On
the other hand, we are greatly concerned in this area because
it is a deterrent to internal corruption,

Now to stick to what we have!
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45 you know, Avticle 370 of the proposed Code sets
forth a debtailed procedure in regard to eavesdropping warrvants,
It appears cumbersome and invelved. It is apparently the

result of an attempt by the Commission to abide by the vague

ot
ot

guidelines set rorth by the Supreme Court in the Burger decision,
However, in 1ligh® of %he recent declsion of the Supreme Court
in U.2. v Katz, this entire zection should be fﬁ@?iﬁﬁ@ﬁ.v
It may be you have thisg already under considerabion and this
is redundant, This arbicle should not be drawn so tightly
that 1% will have no practical effect or usefulness, It should
be drawn as broadly as possibie and still conform wibh the most
recent Supreme Courd eaées. An 1llustration of this would be
the notice prev181cns ue% forth in Seection 370.50, the need for
which 18 not seen in view of the language of Kabtz and of
Lopez v, U, S, |

I might ingert that I can't help bubt feel when
this was spelled out in the beginning it must have been done
with judicial btongue in cheek. IL had %o be or cbherwise we
would hold the Supreme Court to be an ivery ©o ower,

Atfention is invited to Section 370.15, Subdivision
3-G which says, "A particular description of the naﬁufe of the

conversablon socughb to be overheard.” I note from the staff

1o}

comments that this does nob appear %o be a problem. I submit
that "parblcular” is unrealistle. Our dictionary defines
particular” as "debtailed, mlnu%e exacting.” -Obviously, it is

impossible o furnish a debailed, minube. €xacting. description
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of the nature of the conversation to be overheard, And, in
the final analysis, it will not be our judgment or the staff
comments, bub the judgment of the case law as to what "particular”
means., We suggest perhaps "particular"' could be deleted and
something else used,.

MR, PFEIFFER: Do you mean - you ére investigating
gambling, say - in your description of the conversation to
be overheard, if you merely said "related to gambling' that
would not be enough - that it would have to be more debailed?

CHIEF O'CONNOR: I would say you would have %o
give the kind of gambling you would expect %o overhear, I
would say "conversations relating to laying off of bets on
paramutuel racing, commoniy known as policy," We would
suspect this person was placing bets or recelving them.
This 1s as much as we could say. The specifics or minutiawn
we could not foresee, .

VMR, PFEIFFER: Dealing with the problém of cofﬁuption,
what would you say? Bribery of police?

CHIEF O'CONNOR: In this connection - -

MR, PFEIFFER: I am trying to test out how detailed
it should be, |

CHIEF O'CONNOR: If we suspected there waé involvement
of public officials in The area of corrupbion, then I would feel
we would be able to spell out the kind of corruption we were :
talking about. For instance, pay-off to overloock gambling

infractions; or associations in which a kickback was received.




or instance, in New York (iby the Marcus case, If it were a

]

cop deal, I would say we expected conversations that involved
kickbaecks bub beycend that I don't think we could go.

The Sﬁpremﬁ Gourt is ayparentiy going to view
eavesdropping in the same light as obher search and seizure.
problems and the law should be drawn with this in mind. There-
fore, if we ave making 2 valid search under a valid search
wvarrant and discover evidence or frults of zsnobther crime op
conbraband, we can’“aw,iegally selze them and we should be
given *he same right in regard to eavesdr ppﬁ 2.

& Turther provision of the eavesdropping article,

- wnich we are strongly o ggseé to, is the regulrement that only
a District Abttorney or the Attorney General can obbtaln an O?der.
We’feei this is a further step in emasculabing the professional
police deparbtment, which has the primary éuu“ and cbliigation
of enforeing the law., In its stead, it gives the right o

"

officials whose primavy obligabion and &uﬁy is in the prosecution
of offenders, WUWe are aggains t this for ﬁhe ;oilowxqg reasons:

The District Attorney, 28 a gengral rvie} does not
have the experienced pey sonnel avallable to invxguzgaﬁe cases
wheére eavesdroppling 18 necessary and insiall and se?vice the
equipment needed and, if he does g&% it, he will withdraw further
fyrom the police deparbment and bulld np5his'own staff,

Secondly, moest invesblgations are originated and
carried on by police Gepertments and the District Attorney

would just be adding his name to She request.
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Third, it appears to be an attempt to sugar-coat
the allegedly bitter pill of wiretapping.

The chief of police of a city and the designated
officials of the State Police should be given ﬁhe authority to
secure eavesdropping warrants., The Supreme Court does not put
any requirement on law enforcement officials éuch ag this
restriction would place on them,

Justice Douglas in the Katz decision foreibly points
out that it is neither the President nor the Attorney General --
and I wight insert "nor the District Attorney" -- who is a
magistrate; the reSpoﬁsibility for the screening of an eaves-
dropping warrant should rest with a magistrate and the allowing
of a chief of police to épply_f@r an eavesdropping warrant will
8t11l leave the ultimate decisicon in the hands of the magistrate
where it properly belongs.

In 1965, a bill to require all eavesdropping orders
to be filed in the office of the District Attorney was vetoed
by Governor Rockefeller for what I believe were sound and. cogent
reasons, scme of which are incorporated above, and we are not
in favor of this provision of the Code,.

I would finally address myself- -

MR, PFEIFFER: Would you limit it to the chief of
police? | |

CHIEF O'CONNOR: Yes, sir,

MR, PFEIFFER:; ©Not his députy?

CHIEF O'CONNOR: I would séy’the chief of police
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generally speaking. If you take New York City, there you have

a pnigue situation,

4

MR, PFEIFTER: Eliminste that,
CHIEF O'CONNOR: Except for New York City, I see
h the

Lt

no reason why 1% should not be the chief of police wi
staff people who have informed him of the substance of the
investigation and having that made available fo the magistrate,

ments hit the nsil on the head,
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This was formulated after the Burger decision in an abttempt to
save somebhing, ¥You poinbed oub that the Xaltz decision came
along and seemed bo loomen Things up. The article is being

st we dontt want to waeit until

this may be passed abt somebime in the fubure, A bill is being

drafbed to amend the present Code which will be inkroduced in
the pregent zession of the legisiature, which I understand will

loosen it up somewhat but nob as much as you want, particularly
on the point you just nc&twcwcu. I believe that the only
adgition to the awnlica;ﬁﬁ -~ that 1s, the District Attorney

and the
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7111 be the chairman of the State
Investigation Commission who happens to be Mp, Myles Iane,
I think he is being added but that dogs not go anywhere near

as far as you go.

i‘..

CHIEF O!CONWOR: I presume the rationale making
it Tthe D.4., or Attorney General or Chairman of the Investigation
Commizmsion 18 so we can presume you have ancther responsible
person in law enfcreement %o screen this - keeping in mind this

/
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is the last resort and "dirtj business®, etec. and this, in
turn, will have some effect on the magistrate when he signs 1€,
T submit it should have no effect on the magistrate. So,
regardless of whom we make the repository of the signature,

the final analysis has tc rest with the judge and I Think every
conscientious Jjudge in the State of New York is mindful of |
the fact the Supreme Court decisions will view it on 1ts merits
and not on who makes 1%, |

MR, CONWAY: Unfortunately for your position,
with which I agree complebely as a former D,A,, the Katz decision
was based on 2 case where the applicant was the District Attorney
and cerbain stress was laid on that,

The recent Coﬁrﬁ of Appeals case with a split
decision, Fuld dissenting, confirmed a conviction based on wire-
tap where Tommy Mackell was the applicant, I don't think it
adds validity. The theory is: here is an elected offilcial,
vulnerable toc the pulse of the people, who can be removed
quickly, |

CHIEF O'CONNOR: True. ‘

T hesitate to bring it up bub I must - the District

ttorney is to some exbtent - if he has a polifical axé to grinde-
and-I don't intend any labeéling, but it is not beyond The realm
of speculation at the same time - he is no more free of pressures
than any local poiice chief. The suggestion i1s -- I don't knoﬁ.
If we suggest the DA is going to favorably influence the judge,

I think we are oub of sbep. He may take issue with the DA for
applying bubt there is a determination whether there 1s suffident

ground: .




MR, PFEIFFER:

of whom are-not lawyers?

CEIEF O'CONNOR:

to

5

find a favorable judge

e
oT

-,

el

case, unless it had to do

within the 04t

@éulﬁ you take it
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before & JP, many

don't believe in shopping around
ember of the judiciary, In cur
with a very sensibive investigation

v of Syracuse, I would not shop around but would
go to one of our €ity Judges in Syracuse,

MR, DENZER: OF course, you are a c¢ity police
department in s lcealilty where you have Clby Judges, bubt in
smaller counties you donft have a City Judge available and
you will have Justices of the Peace being used and village
gslicame; will be going %o JPfs., I suppose that was the basie
purpose of going a 1ittle highar up.

MR, CONWAY: Ye have also had Cilty Judges issue
wirebaps, Have you had any difficulty?

CHIEF O'CONNOR: XNo, I thought the question was:
Would I go to a JP who was not a2 lawyer

¥R, PFEIFFER: %Yes, because you stressed the point
"somebody who understocd the law® and free fw~m.pc1i§ical
considerations, ,

CHIEF O'CONNOR: “éﬁ, and T stress it again.

MR, PEEIFFER: The J.P, usually is not a lawver,

CHIEF O'CONNCR: You ave move familiar with that,

MR, PFEIFFER: It is changing rapidly

MR, CONWAY: Can you imsgine what the New York City
legislabors wonld say if the proposal was made that a JP could

issue a wirebap order?
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CHIEF OfCONNOR: I am not asking we change thab.
My point was that I was asked, Would you shop around until you
find somebody you coculd con into signing it?" And my answer
is, iy M

MR, DENZER: Maybe the emphasis is in the wrong
place -- not on the applicant but on the Coubt,

MR, PFEIFFER: That is the Chief's point,

CHIEF O'CONNOR: ZExactly. As Harry Truman says,
"Phe buck stops here,”

I am going toc conclude here , I have taken a good
amount of time, It seems to me in the staff comments here --
and I feel the staff has deone an outstanding job and‘hope this
will not be misunderstood -- "Third," it says, "there must be
no reasonable alternate means ér"tne acqguisition of such
evidence for informabtion, This last requirvement is an example
of the restrictions incorporated in the measure beyund those
explicitly demanded by the majority opinien in Berger v. N,Y,

"It represents a recognition that eavesdropping 1s
an extra technique entailing an invasion which can be justified
only as a last recourse,”

We clearly vndewstand that this is a staff comment,
but, by virtue of the authority vested in the Commission, 1t
carries a unique impact. We respect ully suggest That Yhis
is an assumption which may very well be at variance with the
ma jority opinion of United States cibtizens. Sinee the people

should have The right to make the laws under which They are




governed, it would appesr logical that doubts, assumpbions,

and comments of cbjecbors o savesdropping, however well

.

inbended,. ought Yo be vescslived in the arena of public decision,
We suggest, while not appropriate to the considevation of the

~q

Gode, that the cleavage of opinion over the auestion of eaves-
dropping suzht o be submibbted for debermination by the
pecple of the Unibed States sinece 1% 1s, in many cases, their

safeby, their securldy

t’l"
f‘:}

=
ﬂ}

Thank wyou, genblsmen,

MR, CONWAY: Thank vou,

Mr, John A, VenBtben, Defense Counsel for Onondaga
Counby Assigned Sc&ngzl,??cgrgh? i

MR, VAN EFTEN: T am sfraid I will have to be

MR, PFEIFFER: Can you submit =omebhing in writing?
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you Eill,

MR, PFEITFER: You have our sddress?
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MR, VAN ETTEN: Yes.

. MR, PFEIFFER: Do you wish to be heard?

VOICE: Yes,

MR, PFEIFFER: Come up here and give your name,

ARTHUR KEATOR: Arthur Keabtor, _

MR, PFEIFFER: Do you represent aﬁy organiéation?

MR, KEATOR: I represent myself and The good of
the public as much as I can., I am not representing any particular
group.

MR, PFEIFFER: Go right ahead,

MR, KEATOR: I think if these officers need wiretaps
to get these thugs and crooks, give it to them. The polibticians
can well take care of themselves in the political arena as far
as that goes. |

I don't know whether the gun subject is on your 1list
or not or whether officers should be allowed to éhoot, ete, Is
that being taken up now?

MR, DENZER: That is part of the Penal Law, This is a

proposed procedural code, Those sections you are referring to are

1
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enal Law which has already been enacted:into law 80
that is not on the agenda, v

MR, CONWAY: Bills have been introduced to bring
about what most people feel would be a solution to the problem.
MR, KEATOR: Would you like to hear my opinion?

MR, PFEIFFER: Surely.




MR. KEATOR: I think it is high time the police
had their hands uhtied and that they be given bullets, not
wax bullets and given an ocpportunity to swing clubs when
necessary. I remember when the police told you to "move on”,
you moved on. I never had any disrespect me vet. |

MR, CONWAY: Anything else you had in mind,

Mr, Keator?

MR, KEATOR: That 1s the main issue because how
else can you put the police on an equal or bettter footing
than the criminal than by =:% standing back of your policeman
and give him authority,.

As far as the trarfic situation is concerned, I
also don't believe that the peliceman should have the right
tc act as Judge and jury in an accident'case -~ hot that I
have been Involved in so many. My license has never had a
mérk on it, |

MR, PFEIFFER: We have no Jurisdilction over that.

MR, DENZER: I don't know what he is referring to.
What do you mean "acting as judge and jury" in accident cases?
In what way?

MR, KEATOR: 'Many times when they issue yoﬁ a ticket
in & case, that practically;convicts the guy in a court of law.

MR, CONWAY: When he 8ho9ESthem, it pretty well
convicts them too, 4 ;

MR, KEATOR: I think the policeman should have the
right to shoot.




MR, CONWAY: Thank you very much.

MR, KEATOR: Do vou have a copy of what you are
talking abvout?

MR, COMWAY: I don't think so now,

MR, XKEATOR: The first I heard about this was last
night on the radio, It didn't glve-the time,

MR, DENZER: It has been in the newspaper.

MR, CONWAY: If you write to the office, we will
try %o supply you with one.As I imagine you know, gur funds are
in short supply. Sc our ability to print them is limited. Your

local legisglator could get a copy of the bhills introduced for

you.

Thank you.

MR, KEATOER: Thank you,

MR, PFEIFFER: Is there anyone who would 1like to
be heard?

FRANCIS PINNEGAN, Oneida'Countyé My name is
Francls FinEgan and I am Assistant Public Defender of

Oneida County,

One thing I would like to perhaps have clarified
in my mind is the YO Sections as o the proposed Code,

My thoughts are this, gentieman. As I understand
it, lesser disadvanbages accrue o a Yqu hful Offender than

to an adult by reason of lack of mature judgment on the part

cf the youthful offender,
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What I specifically have in mind is this: Under
the new Code - I may be erroneous in my statements as to
whether a ybuthful offender misdemean&nt under the new Code is
subject to the same treatment as the youthful offender with a
felonious bvackground,

What I am trying %o say is this - having had the
traumatic experience of representing a youthful offender on a
small charge and proceeding to take advan@age of the statutes
and Then finding acpither poor background - finding as he stands
before the Court as a misdemeanant, 1f he were an adult the
greatest penalty would be one year in the county institutionj'»
I am troubled if a youthful offender with a misdemeanant back-
ground could not be given a three year sentence at 2 Rehabilitation
Center-for his gbod, I realize, but the period of incarceration
"for his good" would exceed the period of incarceration of an
adult. I wonder if some discussion could be made there?

MR. DENZER: I think the reformatory treatment to
which the adult misdemeénant is subject 15 as long or longer,

MR, PINNEGAN: Maybe I misstated my position.

MR, CONWAY: I have your position, That is under
the current law., We are hoping to schieve a correction by making
the adult have the same potential treatment, if he be amenable
to i%, I feel as a sentencing Judge it is far better for a
youthful offender to go to the reformatory for a potential three
vear period than be locked up in the county penetentiary for
three years with absolutely no treatment, training or aaything,

Wouldn't you feel that way?
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MR, PINNIEAN: No,. sir,
MR, CONWAY: Why not

[2v)

MR, FINNEGAN: Having spoken to people who have

enjoyed this periocd of vehabilitstilon and. being young, they

a3
'y

think of it as time in getting cub.

i

I am saying with two youthful foeﬁders before the
Court, one - because of an underlying felony and the other is
an underlying misdemeancr, which probably didn't exceed §12, -
each wibth a potential of 3 years incarceration,

MR, DENZER: That is the present law.

MR, FINNEGAN: So the choice of the defense counsel
is. not Lo take advanbage of the YO statubte because to do so
would place the defendent iu danger of a pobential 3 year
imcarceration.‘

MR, CONWAY: What would happen if he d4idn'e,

MR, FINNEGAN: The most would be cone year in the
county jail,

MR, CONWAY: No, he goes to Elmira under 21 years,
MR, FINNE:AN: Can he be given 2 period in excess

MR, CONWAY: Yes,

MR, FINNEGAN: VWhy should he be treated different
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‘MR, DENZER: You are objecting to this under the

new law oy the old law®?
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MR. FINNEMAN: I want to know if a youthful
misdemeansor - as to the period of incarceration - if it
will not exceed the period of incarceration of an adult?

MR, DENZER: Under the old law,

The reformatory incarceration and felony are the
same - up to 4 years, It i1s not 3 and 5 years'és the old-law.
It is up to U years. That is the Penal Law - the reformatory,
the YO0. He can receive a reformatory senénce the same as
under the Penal Law. S0, the sentence would be identical,--
assuming he were sent to the reformatory,-it would be identical
for the YO and the person convicted under the Penal Law, It
wouidn't be a longer Sentence.

The advantage of the YO, of course, is that he has
no conviction for a crime. The penalty would be The same,
if thé reformatory was given, but the stigma would be less, That
is the way the new law reads,

MR, PFEIFFER: The question is: Supposing you have
a youth and don't want tc¢ put him under YO for some reason,

MR, DENZER: Why not?

MR, CONWAY: You don't want to use it up on a.
lousy misdemeahor. You want to save 1t until he gets a fel@ny.

MR, FINNEGAN: No, sif.

MR, PFEIFFER: What would be the sentence if he
didn't plead as a YO0? Would he still go to reformatory?

MR, DENZER: Yes,

MR, FINNEGAN: You get a ycﬁng man with a very

disturbed background and you know the probation report is
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not going to be Waudatory”, shall we say? So you proceed to

plead him as a youbhful offender and he can do up %o three years.

i

If we do not take advantage of the youthiul offender, =-- say

he stole a pair of pants with a value of $3 and you plead him
gullty to that, I fail to see a Judge sending him away for an
extended period of time. M
| MR. CONWAY: Why not?

MR, FINNEGAN: You confine the issue to the fact

he stole only %50
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sentence and not a reformatory sentence?

MR, DENZER: & new ssciion has been added, He can

3 months in the
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nct have %o be given the reformalbory sentence, He could get

& 3 months sentence or less just a2s he could under the regular

erimlnal channels. That has been added to the 70 section, ¥You

k3

ontt have that now but This is in the propoesed law,

-

MR, FINNEGAN: Once the process of a youthful

. his objection could it ae withdrawn?
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n't know what the statute provides
but we have permitted it in our Court, not all the ﬁhile, but
it has been done twice in my experience. It would defeat the
whole pafpase if you didn's,
MR, DENZER: That is, untlil the youbhful offender

procedure 1s under way, If you have a trial started, I suppose
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you'd have to go through with it. I see no reason the judge
couldn't withdraw it up to the time he pleads to ﬁhe youthful
offender information,

MR, FINNEGAN: I have rights as a clvil defendant,
I think on fthe civil side they have taken cognizance of theaﬁact
that infants freguently change their minds and’once you say’you
want him investigated as a youthful offender, - the next day
he comes in and says he doeén't want 1t - and 1if it‘is a matter
of right, it can be withdrawn -- that is if it is an adult or
infant on the civil side and I wonder if the same consideration
would bhe giveﬁ on the criminal side,

MR, DENZER: The emphasis is that it is great to
get the YO treatment., It is ideal 1if you can get it, Certainly,
1f you ask for 1t and then he says, "I don't want it", I am
sure any judge would lef him withdraw it. |

MR, FINNEGAN: I wonder if the Code will contain
it as a matter of right of the infant as it is in the civil
side. |

MR, CONWAY: T wouldn't think it would be necessary.
Have you ever heard of it being refused? -

MR, FINNEGAN: I have heard of difficulties in
obtaining it,

If I may discuss one cther thing, T don't-want to
take too much time -- we have found a problem with a person
accused of an indictable crime in the mon?h of Vay Qf Juné, but

we don't have continuing Grand Juries., I wonder if Th=we will
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There will be some possibvility of consideraticn belng given to

continuing the Grand Jury?
MR, DEZNER: There is,
Iet me pose thiz to you.
been doing,
this, UWe were aware of this and have been
who wasg arrested on & burglary charge in a

in jail between Grand Jury Terms and can't

-

by the Grand Jury until it convenes in two

In some redrafiting we have

we have been censidering new provisions to change

aware that a person
small county langulshes
get his case considered

or Three months,

Perhavps this would help somewhat -- a provision that, after a

nerson has been held for the zction of the Grand Jury, if he

i8 held in jail for 45 days without Grand Jury ascbion, then he
must be released on his own recognizance if he aponlies, You

can't hold him more than 45

days without the Grand Jury taking

some acbion - eibher dismissal or indictment or something else,

Mavbe 45 dave ins't right-but some aribtrary pericd -- maybe
30 days, what ever 1s approprizte. I think that might 1light

8 fire under some DA's tooget Grand Jurles convened in a

shorter gefendants would not languish in jail,

That kind of thing we are considering,

MR, PFEIFFER: Some counbties go as long as six

months,

MR, FINNEGAN: Some (
have defendants possibly ﬁc%
the Court in January and they zet a

MR, CONWAY: In Justice Court?
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MR. FINNEGAN: Possibly but to some extent Courts
of Record,

MR, CONWAY: How could there possibly be a January
to May delay in Justice Court barring a defense request?

MR. FINNEGAN: It may be without atfempting to go | \
into the Specifics here that such condition dées exist and I
wonder if this Commiésion has been advised of it.

MR, DENZER: That is a "speedy trial" question and
I would be surprised to hear that, without the defendant's consent,
there were that kind of delays in Justice Court - particularly
if the defendant were in Jail. Probably you know more about
the situation in your county.

MR, FINNEGAN: Not confining myself to the Justice
Court, but possibly in some local Courts of record.

MR, CONWAY: How could you‘remedy it if the judge
permits it?

MR, FINNEGAN: That 1is what I was wondering. You
spoke of 45 days for Grand Juries. I am not saying it could be
remedied but I wonder if a case is not called by the People
"read¥" in 30 days -- I know we have "People v ?rosser" for
failure %o prosecute which appears at the felonious or higher
levels, but I am thinking of the misdemeanant or vagabond or
not wealthy traveler who goes about the state,

MR, DENZER: This is a very difficult area. This
is the "speedy trial' area. You are not talking about the time

arrested to the time charged with the offense and the ultimate




accusation, You are talking about a man charged and ready for
trial. That is the "speedy trial" area and whét makes it
difficult i3 the number of different kinds of courts, You
have the Supreme and County Courts where There is one kind of
problem and the City Court and District Courts and the New York
Civy Court with different problems and The Town and Village
Courts and to try to establish é formula as to ﬁbw mény,days
after he is charged with a crime he must be brought to trigl
is almost impossible to do, That is the trouble. If you had
Just one court like the Federal District Court, you’ could lay
down certain rules; bubt we are dealing with eight or nine
different courts which makes a difference,

MR, FINNEGAN: Two other things -- the'discovery
procedure in the Gfand Jury. Is consideration going tc be
given to easing the burden for cause shown? |

MR, DENZER: Could you be more explicit?

- MR, FINNEGAN: In criminal practice, insofar as
my experience has been, you move for an inspection of the
Grand Jury minutes and upon‘the trial of the action the People
intrcduce John Smith and for the purpose of impéachment you
are given bthe minutes and you ask the Court for a recess and
then proceed to cross examihe on thevtestimony you couldn't
get before the trial.

MR, DENZER: You have People vs, Rosario which
establishes that the defendant is entitled for purposes of

examination of the Pecplet!s witness to look at the Grand Jury

31
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minutes of that witness! testimony. You have to give them
the minutes and let them look at it for the purpose of cross
examination which changed the prior rule, ItnidS the law of
New York,

MR, FINNEGAN: But I wonder, for simplification.
of ¥rial procedﬁre, if you could obtain the minutes before
Athe trial.

MR, CONWAY: I don't think it would validate your
request to do it carte blanche at the time of trial. The only
time they are available is to impeach the credibility of the
witness. It is not a fishing expedition into the People's case,
The way we work it out, - we have never had any difficulty
with the D,A, giving to the defense counsel the Grand Jury
testimony of the witness the night before, so he has ample
opportunity to go over it -- not %o find out what the people
have but for the opportunity of cross examining the witness,
If he has this chance, it overcomes the ambarrassing delay in
the trial of a half hour or more. This is our sclution to 1%,
Whether it can be made statutory or not, I don't know.

I am sure under most circumstances the People can be appealed
to with reason and that would be a solution, |

| ER. FINNEGAN: It is proper then to anticipate
no change? » ‘

MR, CONWAY: Statutorily.

MR, FINNEGAN: Speaking statutorily, the understanding
I have of the CGriminal Taw - and I am now speaking about the

right of summation which is given to the People because they
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supposedly have the burden of proof -- I wonder if we could go
with the civil side where the plaintiff has the burden of
proof, My point is, it seems‘grossly unfair that the person
who stands €o lose the most does not get the last erack to

say the words he should say. You don't know what their
Theory is - -

MR, CONWAY: ¥ou have to know at the opening,
That is an unfair comment.

MR, FINNEGAW:; I am sorry,

MR, CONWAY: If The DA doesn't give the theory of
the case at the opening, you move for dismissal.

MR, FINNEGAN: All right. The defendant,; the
ﬁerson who stands to lose the most precious thing in life -
liberty, should have the last right to speak on his own
defense, |

MR, DENZER: You might have a loglcal point,

You get toc The end of the trial why shouldn't the People

be requlred to get up and state what fhey have shown and

then the defendant state what they have not shown? or course,
traditionally, 1t has been the other wéy. But I can see your
point, . | | |

MR, FINNEGAN; Can some consideration be given
that? _

MR, CONWAY: I doubt it. I never heard that

suggestion in 20 yeaps in this business.
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MR, FINNEGAN: I traced it to the Convention in
1888 and they gaid 1t was not a conventional matter
MR, CONWAY: I don't think 1t would work. Somebody

has %o wind up., The Pecple have something to lose too,

MR, FINNEGAN: Thank you,

MR, CONWAY: Thamkyou for your thoughtse.

HR, FPFEIFFER: Thank you.

I8 there anyone else who would like to be heard?

DONALD 1, AUSTIN, Public Defender, Cneida County:
I am Donald Austin, Public Defender of Oneida County, I don't
want to be repetitive but for the purpose of this hearing T

would iike ¥o go on record encouraging the State of New York

to adept a rule not whelly lacking throughout the State of
New York, There are other jurisdictions where the time Por

summations can be divided up and the defendant has an opporbunity
and there is also rebuttal. I submit the fact that there have
been a few reversals in the Appellate Courts in criminal cases
where cases have been reversed because of comments of the DA--
they are nct always perfect and sometimes get carried aw «WLth
their evidence -- I submit that might be resclved 1f he is

glven the right to rebub. Perhaps 1t could be worked cut for

dot 5 A
hoth 2ide
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3.
MR, CONWAY: Surrebutal?
MR, AUSTIN: Summabtion is a very important part of

The trial, especially if it is,a long trial,
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MR, PFEIFFER: The D.A; purports to review the
evidence and if he says something thaﬁ isn't true, the
defense counsel can interrupt him - even though it is not
often done,
MR, AUSTIN: I submit %he defense_should have
the right to rebut. It doesn't dc anyigood to get a reversible

errcr., We are Trying to avoid that. The purpose of the trial

=

r trial without errors,

oto

is foxr a fa

want to go on record -- I have a suspicion that

1

it may become part of due prccess that the defendant have
the right of due process to sum up. I assume as soon as 50%
of The states permit the defendant to have the last ﬁord, it
wili be required,

I have one point partly on the YO0. The usual
practice in our county is to try to get YO treabtment for
everyone, If The charge is a misdemeanoré we apply to a
court of special sessions and with great éxpedition I get
the probation reports, etec and it gets taken care of within
a menth. The probation report is back in 3 weeks and we
can work out the other details, I wonder if your law has

in i, or if it could be put in, that if a felon is brought

=k
=

nto Special Sessions before a magistrate and it is underztood
all the way arcund that he will be ftreated as a youbthful
offender, if thére couldn't be some system then and there
whereby he could apply for youthful offender treabment in

the lower court and avoid the delay of the Grand Jury, etec,
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4s long as the result is going bo be the same, let it be
handled in Special Sessions

Ye have had =ome problems in Oneida County whereby
the DA has a difficult time zebtbing the reduction in the lower
ecourt -~ again sc you dontt have to go through the whole Grand

MR, DENZER: Let me ask on that last statement,

we were cognizant of that and have two provisions here that

28

work 1ike €his: When a person is charged by what we term
ne and is arpraigned on that and that contempla

a2 nearing - or maybe the defendant will wailve: but, whether he

up and say, "This looks more like a misdemeancr Lthan a felony.
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ody ggreeable To reducing it9" And the D,A. and

,«_ T

than a felony., I will not send it %o the Grand Jury. Letts

have Tthe information for z misdemeancr and we will keep it
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On ¥0 I don't see how you can get around the
gtage. The defendant is brought in on a felony charge
felony complaint is filed against him. He has to be

gned on that, That is the original charge, I that is
has to go ©o the Grgné Jury and
hag tc be an indictment and then the indictment may

nat, I don't see
h

ave the YO

MR, AUSTIN: It would be a walver of the Grand
G

ng a consemt to YO

o3

MR, CONWAY: Ve have had a little criticism of

Grand Jury. Do you think thet should be?
MR, AUSTIN: As defense counsel.with safe guards
round the waiver, I!d be in favor of iT. I could see
rs if there were not safeguards. Sometimes lawyers don't

get in socon enocugh.

MR, CONWAYI, Your point, Mr, Austin, is based on

her the DA and everyhbody wants it but the magistrate, Is

MR, DENZER: That iz a 1ittle dangerous, isnftt it?
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I can visuvalize where a DA does a favor for & friend - "Sure,
I'11 reduce it," |

MR, AUSTIN: The question arises on postponements,
The DA is going To do it after indictment. As a rule judges
don't quarrel if the DA doesn?t want to prosecute on the felony.

MR, DENZER: That would require a constitutional
amendment and we can't write that into a statute,

MR, AUSTIN: Sometimes we have a practice where
There is a felony and, for the sake of convenience and because
it is a better defendant - and I represent the less better
defendants, most of them indigent ~ where the DA has a hearing --
under the old Penal ILaw, where the theft of an automobile was
grand larceny, they left out the value of the '66 Cadillac and
thereby it gebs reduced from Grand}Larceny, They do it
Tictitiously. It wasn't available to everybody. Some
didnt!t get equal trestment.

For the sake of an expeditious trial, could it
be written intc the law thetthe Grand Jury minutes be available
to defense counsel immediately? | |

MR, PFEIFFER: All minutes?

MR, AUSTIN: So The defendant has them available
for his lawyer to determine;whether or not the procedures of
the Grand Jury are proper. Many appeals are where it has gone
-in long after it should go in.There is no sense going into
the evidence before the CGrand Jury after the trial. If the

DA hasn't put in a good case before the Grand Jury, 1t should be




determined there,

The practice in Oneida County is that you make a
motion to dismiss and the Judge =ays, "I will read the Grand
Jury minutes" . Sometimes he comes back and saysy "I have
read it and find it is suppwzbted.” OF course the DA has
read it, 8o it is an ex parbe proceeding. Thewdefendant”
doesn'ﬁ get a chance to inspect the Grand Jury minutes or
find out if the indictment is supported on appeal,

As a matter of practice, we get them after conviction.
If we attack them- -~

MR, DENZER: You are not entitled to them Then,

MR, AUSTIN: I'd like to say that any defendant
is entitled to them.

| MR, CONWAY: Would you give the DA sworn statements
of all your witnesses?

MR, AUSTIN: I don't think the DA should have any
secrets. These might be abused by unscrupulous defense counsel
but that is a danger we will have to live with. -I think the DA
and counsel, by and large, are fair and serve the truth. Basically
I think it should be the duty of the DA to divulge his case.

It is the general idea of confrontation. I don't think the DA
should be scared to show thenm,

MR, DENZER: You realize New York has probably gone
farther than any other jurisdiction in This matﬁer. -Under the
federal jurisdiction, you can'ﬁ even make a motion %o inSpéct

and dismiss., There is no such thing but we have it here.
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MR, AUSTIN: I read an article by District Attorney
Hogan who said except in racketeer cases, he does divulge his
entire case to the defense attorney, which expedites the whole
procedure because everybody knows what is going on,

MR, CONWAY: I think Mr, Hogan was misquoted.

MR, PFEIFFER: Is there anyone eléé who wants to
be heard?

| Give your name,

JOHN E FERRIS: My name is John &, Ferris and I
am spokesman for fhe Oncondaga Committee of the Conservative
Party.

Mr. Chairman, Members of this Commisstons-

i wish to Thank you for the oppbrtunity of placing
our comments on the record, a

We strongly urge this Cﬂmﬁission to study the
feasibility of establishing a statewide Probation Department
to replace the approximately 74 locally controlled prcbation
services now in existence. Perhaps such a statewide agency
could be combined with the present Division of Parole or
established as an entity, separate and apart from the Parole
Department. b
Such an agency would make the sentence of probation
more meaningful 55 the offender and it would protect more

adeguately the infterests of the community.
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It 1s our contention that a statewide agency would
insure a uniform system of case administration which would not
only benefit the probationer but alsc society as well.

Over the years we have become a highly mobile
population and a statewide agency would insureﬂgonsistent
treatment for the probationer, no matter whefé he located
within our jurisdiection. The statewide agency would prévide
the necessary striét supervision ﬁo see that there was com-
pliance with the tefms and conditicns of the probétion sentence,
Such agency could maintain sufficient control over the
offender and yet emphasgsize rehabilitation which would prevent
further criminal activity. .

Certainly tThe supervision of the offender would be
immensely improved because an agency of this proposed scope
could recruit and retain a very high caliber professional staff.
The statewide agency of its very'nature‘éould raise the
professionél standard of the probation officer by offering
attractive -salaries, scholarship programs and in-service training.
It is our belief costly care in penal institutions could
possibly be avoided by the swaZability of 2 weli managed
probation service. The individual would be allowed to remain
in the community under sufficient restraint but at the Same
time he wou;d have avallable tc him a broadly thased spectrum of
social agencles offering various forms of therapy. |

MR, DENZER: The point is well taken but 1t is

not exactly our field,
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You may have heard of the Governdr's Committee
on Criminal Offenders which is expiring in April, That is

one of the chief points they are going to meke ~- The

proliferation of probation departments is ridiculous and theve
should be 2 statewide probzticn system.
MR, FERRIS I was aware of that Committee report,

I know locally we have a real prodem in the
probation department. The attrition rate is high and I have
information which leads me to believe it will go nigher,

I think if a Jjudge has sz QJOd probati on service, he can take

advantage of it.
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MR, PFEIFFER: You mean for Assigned Counsel?

In the c¢ivil field, because of the caléndar problems,

he examination

ot
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‘...h

two devieces have been developed pecently, One
before Ltrial and the obther is the pre-trial conference., I

envision that we are fast coming to a point in our criminal court
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where we are golng to have to adopt some means apart from
adding Jjudges to the court to expedite the dispostion of cases,
particularly to expedite the disposal of cases without their
going to trial, I am afraid at the present time the tendency
is quite the reverse with The prevalence of the/ ssigned
Counsel Systemn, |

Most assigned counsel feel a duty, particularly
where the District Attorney is not amenable to reductions, to
go to trial merely to protect his position as assigned counsel
against the day when a coram nobis comes out of prison,

Therefore I predict our trial calendar -- and
even in City Court a misdemeanant asked for a Trial yesterday
and the earliest date that could be given was April 24th, --
and T anticipate this will become worse, not better,

I talked tc Judge Orenstein briefly yesterday.

I haven't d an op;

*d

portunity to go through this
but we discussed the preliminary examinafion., This seems to
be what bothers everyone the most, E recognize you have
attempted, at least in The case of the person incarcerated,
to assure this preliminary exémination takes pléce. And I
recognize traditionally under our system that is purely to
determine if the person should be held in jail,

We find Oursélves struggling constantly to get
information.
| MR, DENZER: Not held in jail, held for action

of the Grand Jury .




MR, VAN ETTEN: As I understand your prbposal, a
person must have this within 48 hours 1f incavcerated; if free
en bail, There is no recuirement for a preliminary examination,

MR, DENZER: If he doesn't get it in 48 hours,
that doesn't mean the case is dismissed.

MR, VAN BTTEE: I know that,.

I wonder if the Committee has given any thought -
T think we ave going to have to go to this -~ of There belng
hearing on early confrontation of the case against the

nd

defendant? How many Limes iz 8 case submitted to ©

o
0]
[
k3
k)

Jury and the DA admits subseguently

b .

examined on cross examination, 1t never should have been

is about. If we had early confrontation and an ez

rly hearing ~-
I recognize there are difficultiss accor diﬁb %o the Court it
ig held in -- but it see&s~éﬁ‘zmwé1#&1i&é%te?5gr%heﬁahnlgatabe

N P S T 3 E S & - i egna - - -3 PN R - ~
Che possibility of a plea of guilty or a reduction or a wotion,

without the matter sitting on. the calendar & months or a year

‘were held

in every case, it would also do much te reduce the type and
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a3 a matter of right, will have to appeal because his rights of
2 preliminary examinabtion were non-existent. I dont't know how

sentially the complaint is

seems in bhe old Code whab they intended, although
it is impractical, was that the magistrate, the country Justice,
examine the pecple making bthe complaint andé perhaps dispose of
the matter there, Cf course, he can't do that today.

MR, DENZER: fAzain you have your constibution,

™ P : - T - I S, e o L

That is the Trouble. You cantt get started with a project
o} &

e I N e 2y Pl NP P -~ Lo 3 S - A wrd 0] ey 7 -

iike This azs long as you have constitublonal provisions That

felonies mey be prosecuted only by indictment.

2

&l

he defense counsel with

To the District Attorney, wouldn't i

MR, VAW thiz danger that we are s0

about manufacturing svidence?

Ho, I mean assembling evidence.




MR, VAN BTTEN: Td be willing ©¢ give him 30 days.
MR, PANZARELLA: In z/;ings:; County we G

medical examiner's report for six months in homicide cases,
MR, VAN ETTEN: That is the tail wagging ﬁhe dog.

That is a problem. But I th;ﬁk this 1s a basic concept. I

don't think it is anpréciated how much in the'dark the average

ey,

defense counsel is as to the nature and strength of the case

R ) )

against him, which makes it difficult to dispose of the case,

e

MR, CONWAY: Won't the DA tell you what he has?
MR, VAN ETTEN: That depends on the nature and
behavior of the particular district attorney at the time,

here are Times you can go in and they all but open the files

I

and you can discuss it; bul it also happens they sometimes
will not disclose anything. It seems thét in the weakest
cages, disclosures are the hardest ﬁo’get at.

I had an occasion involving a vice ring of sorts
and a girl accused of sodemy. The girl swore up and down
she hé@_nothing to do with this. She was arrested in August
to have committed the act of sodomy in January,

January 17th 1f I remember correctly, The DA's office, down to

nspect and dismiss kept
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offering 1eéuced charges and finally got down To disorderly
conduct as an offense and I decided they couldn't have anything.
We went in with the motion and it turned out they had nothing
at all. That is one example, Bubt it consumed a great amount

of time which was totally unnecessary.
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a sworn statement that is taken down anJ sounds fine on paper,

but a preliminéry examination developes all sorts of holes,

3

his may not happen in 50% of the cuses but even i¥ it did

e

L 20% of the cases- -

I

tiontthatibhe Poople in criminal cases, unlike civil cases,

s Al LS Y. " ] R U SR I S 2 £ s Lo
have tThe entire burden of proving the case. I don't think it
ig necessary and I don't think you are giving an unfair

advantage to the defense counsel., ¥We have few encugh advantages,
MR, COMWAY: Thers are those who dispute that.

MR. VAN ETT
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the facilities of the laboratories, ete., - I don't think this

be any unfalr Ttype of advanbtage offered Lo the defense

MR, CONWAY: Thank you very much.
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be neara?




GEORGE MURPHY, New York State Police Chiefz: I

am Gecrge Murphy, Chief c¢f Police, Cneida, W.¥Y, representing
a

a ¢ar Graveling 110 milss an hour and followed the car to

tion whers the car made a 800 turn and rammed

my car head on, The driver was arrested in Oneida County for

ne did and he was

H

' jxs)
b

arregted aflterwards and now we are bringing him in, They
will take him inbto Cneida County and sentence of fine him ahead

oY ywcs P - M o e fl A iy S v en a 1
of us, and we are unable to do anybhing in our Jjurisdiction
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MR, DENZER: This is a problem not indigenous to

-

problem you have always had, What
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It is bound up with double jeopardy.

MR, MURPHY: But these happened in different counties

4MR. DENZER: Then you would have to get different
charges - one inuphe county and one in anobher - but youdd have
the same problem of double Jeopardy. I think you have thatw
problem under the present Code as well as this.

MR, MURPHY: I think we should explore it a 1ittle
further,

I would like to call your attention to 50.25
Simplified traffic information - form and content, bill of
particulars, I notice in the new Code you are 1imiting the
use of this simplified traffic informationﬂto traffic
infractions., We have been able ©To use this for ceptéin mis-
demeanors liY¥s-e a violation of registraticn or driving without
aniopeﬁa@oﬁ!selieénse. I would like to rgéommend that be

=)

looked at agaln to see if you could not expand it back to

MR, DENZER: That point was raised by the President
of the Magistrates Association in Albany yesterday. He suggested

we not oonfine it to traffic infracitions bubt include misdemeanors

’b

invelving traffic . That is probably a good point.
MR, CONWAY: One of the most disturbing police
involvements I ever came in contact with was precisely what

vou talked about that happened last night -- the 100 mile an

!_I

hour chase is never justified. You endanger everybody on the

highway.




MR, MURPHY: I a

To bemln with, if you don't

zet a warrant. I have

cantt

for the presumption that the

prefer not To lose men. Ve
MR, CONWAY:

MR, MURPHY:

o)
i

%

o

Code where we could

him as to whether he was
produce bthe operator- -

MR, PFEIFFER

:

stoppe

£

-

you chased an

-

54

gree but there is another problem,

-

1S

er

ascertain who the driv you

3
typied for years to get legislation
cvner is the operator. Ve
would abide by that.

h,

{—-a

danger to police 1s hig

but you have certain hot rods

They pull up in front or beside

you have a stolen

or what have you. So

L

cut to be a pack

y8ing men and

C\

1ity to liability in high

something in tThe

o

ring in the owner and examine

that he should

out the ownership

»

find

e
[

d doesn't do away with

the license number,
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Once you develop the license number, there would be no sense

chasing them,

When the red light

to blow,

then the chase

goes on and the sirven starts

gstarts to begin,

MR, PFEIFFER: On the Thruway you won't find out,
MR, CONWAY: He is not worried about the Thruway.
MR, MURPHY: Bebween 70 and 80 you can ascertain

.The number,

We have several things I would like to

discuss with ny committes

MR, PFEIFFER: Please do¢ glve us a memorandum

reasonably soon.

MR, MURPHY: It will bhe wibhin two weeks.
One other point I wou wld like to clear up. As
Chairman of The orcement Council I have bheen

advised that last week the Times carried an article criticizing
Dick Bartlett an@ sayint we had a very heabed sesgsion in
Albany. I want to set the reccrd straight. It was not a
heated session, It was a2 very amiable session. ¥Your commission
was well represented by Pete Mc cuillancand Bartlett and we
got along fine,

There was o small point we differgd on and
Dick agveed to meet with us and any report othér than thaﬁ is
entively erroneous,

MR, DENZER: Whenever we read anything like that

N _

we know it was the newspaper's interpretation.
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