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R. PFEIFFER: i think we will open the meeting.

it is 9:30.

I will identify those up here. 0n my left is

Judge Conway of Rochester Mr. Denzer, Executive Director

of the Commission. On my right is Mr. Panzarella, Assistant

District Attorney of Kings County Mr. Weinstein and

Miss Gordon of the staff.

We are here to solicit comments on the proposed

crimi ml procedure law. I assume, Mr. Gualtieri, you have

a copy of it and the Chief probably has a copy of it and the

Civil Liberties Union probably has a copy. We hope that you will

give us the benefit of your study of the draft whichwill be

presented with changes that might be suggeste upon further

work of the Commission as a result of these heirings around

the state. This will be presented to the legislature at

the end of this session for study during the ceming year.

r? . Gualtier is here. We are very happy to

welcome you here and will be happy to hear what opinion

an views you have.

FRANK A. GUALTIEHi, District Attorney 0nondaga

County: Thank you.

I want to appear informally this morning and

suggest to the Commission if I may that the State District

Attorneys Association has met in New York yesterday an the

day before and is meeting today dealing with the whole

project of the revision as proposed. Consequently, I think
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it would be better if . ke Dillon, when he appears before you

on the !Sthspoke for al! of us We id vote on each of the

titles we have been throu h The vote -Jas not unanimous but

was s o enough to get a very significant vote

I am part cula °l concerned ? ith the matter of

the rand jury° We had some questions yesterdayo I think

o Dillon had better brlr these up.

I appreciate your coming to S - acuse.

i hope you realize hen Mike speaks that he is

speaking for me. Today e - law man is own there representing

me. It is a big job which in a ay is :Gifferent from the

penal law. The criminal code is a management tool for us

and we ill be thankful for any helpo

her any special thing you

want tO I our attention to?

. GUALT RI" I think the title in megard to

grand J les i Dmve been through all of them but that is

the one that concerns me.- the immunity approach. But Mike has

them all in a frame of reference that speaks for all of us and

I understand Mike ;lll appear before you on the !Sth in

New York.

, PFEIFFER; I assure you; if you have further

thoughts as the year goes along present them to the Commission

so we won't be caught with something afte1 mrds.

. GUALTIER! 7 think we i4 a Isse vloe to

the Commission in the matte of the Penal Law in that we Id
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not in depth co nunicate. We are trying to correct that now

and you will find when Mr. Dillon does appear that- -

. DENZER: You are modest about the penal law.

The District Attorneys Association did go through it - maybe

not in the depth you desire. We are very happy you are doing

such a thorough job this year and we will be happy to listen

to Mr. Dillon.

. GUALT!ERI: The session yesterday was vet

productive. We spent a good part of the day underscoring

questions as to fundamen but I won't get into all that

or you will be bored.

. CONWAY: Have you had any particular problems

with immunity?

MR. GUALTIER!: We haven't here but we follow

the three-step approach -- the classic approach -- and we

have not had trouble in Onondaga County in my e oerience.

! understand you get into certain crimes and

conspiracy is often an element of the case and you use that

as a bridge etc. but we went over all that the day before

yesterday and Mike took detailed notes. I think there were

35 or 40 DAs there and you will get a good cross section

when he appears.

MR. C0 ,IAY: Did you get into the testimony of

children under 12 under oath?

MR. GUALTY Ri: No. I am familiar with that

proposal but they didn't discuss it when I was there.
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. CO AY: 0Jhat is your reaction as to the ability

of a child uder 12 to be ;orn?

L . GU%LT RI: ! think so often the child under 12

delicate . I don't havelacks mat tmity an4 I think t is a area

a strong opinion but nit experience ? ith children %under 12 in

cr _m!.m! transactions has never been very good.

. CO rAY: Thank you,

FiR o GUALT RI Thank you very much.

ME. PFEIFFER: Thank you m ° Gualtieri.

Chief OtConnor Chief of Police, oyracu e we will

be =!ac to hear from you° sir

JOB2J F. O COZ, OR Chief of Police, Syracuse N.Y.:

Genulemen:

I appr clate the opportunity afforded me for the

Syracuse Police Department to appear before you. ! share with

District Attorney Gualtieri the fact that perhaps a good deal

of heat if not light, on the pe ml code could have been avoided

if co unications had been established much soone .

Our Department has studied the propose New York

Criminal P oce ure La ith a rathe parochia! view and find

it in general a g eat ir Drovement over the Code of Crimina!

Procedure that it replaces.

We Jould miss the _ oo_nD entirely if ;e prepared to

speci al! the items w i h hich we are in agreement I

pres%,x e that you are more in learning what, if any

points vJe disagree with. Proceedi on that assumption, we are

agdmessing ourselves to specific sections of the Code as follows
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Section 60 50 Warrant of Arrest; Where Executable.

Subdivision I allows a warrant of arrest issued by a District

Court, the New York City Criminal Court or by a Superior Court

judge sitting as a local criminal court, to be execute anywhere

in the State. Subdivision 2 states that a warrant of arrest

issued by a City Court, To n Court or Village Court may be

executed in the county of issuance or in any adjoining county or

elsewhere in the State upon the written endorsement thereon of

a local criminal court of the county in which the arrest is to

be made.

in Syracuse almost all of your arrest warrants, other

than those base upon an indictment, are signed by a City Court

Judge. There have been occasions in the past when, due to time

difficulties or other factors, we have been unable to have a new

warrant issued by a superior court and were not able to apprehend

an individual whom we had located outside of the central New York

area. We respectfully suggest you consider amending this so

that in cities of a population of over I00,000 people, the City

CouRt Judges be given state-wide authority, as are the judges

of the Yew York City Criminal Court.

MR DE_Z R: May I interrupt you he ee T agree

with you entirely and I think the Commission does. There is no

reason why the City Court should not have the same authority

at least as the District Court of New York City or the Criminal

Court as far as Jurisdiction in warrants of arrest. The

difficulty is a little Constitutional provision. The New York
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State Constitution limits the process of the City Court as well

as the Town and Village Courts to the same county or adjoining

county and that is the reason for this distinction here. It is

not because we want to limit the jurisaiction of the City Courts

but somebody stuck that in a few years ago. We have tried to

find out why. ! don't know. There it is and that is the reason

for this limitation.

I . PFEIFFER: If you went to the County judge, you

wouldn't be faced with this problem. What is the problem?

CHIEF O'CONNOR: The problem i , if we ha e a

warrant and go to pick someone up - or if it is at night and

we have to go to pick someone up, we haveto have it endorsed

by a Judge in that jurisdiction and there can be delays in

getting the proper execution on the warrant which lets the

individual get away. it is not usual but it is something

we could plug up with a simple amendment I think. If it is

a constitutional amendment th h I understand the Assembly and

theSenate have decided to take into consideration some of
I

these things in amending the constitution and this might be

an area that could be reconm.. en ed.

I . C01,B'IAY: The Origin of the provision is that,-

I happened to have been a member of the legislature at the time

this happene - a member from metropolitan New York became

involved in a warrant of arrest for a traffic violation in

northern New York and was incensed by the fact he was locked

up in New York having forgotten about the traffic violation
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in northern New York and ba!l was set at $500 and that was a

bitter experience.

CHIEF 0'CO O : Z can understand that.

Section 70°70, Subdivision 1 is substantially the

same as the previous i80-A as indicated in your staff comment.

We read it with the feeling that we are left dangling in the

air if the conditions s stated in Subdivision 2, are not

present° In other words Subdivision 1 concludes by saying,

an m y de .n of him his name address and an exp!s.nation

of hi conduct " if the officer does not reasonably suspect

that he is in any daD er ° 1..,. phy !¢a_ inJuryo what happens if

the individual chooses not to give his name., address and an

explanation of his conduct? !t is suggested that th s

serialization be completed° i don't have the answem but it

is a frequent cause of friction and we are in a bit of a

di!en . I would further" staff study might resolve the

dilemma.

Section 75.30 se s up a procedure whereby in lleu

of just an appearance ticket issued by the officer he can also

that the defendant f a nlsh bai! in any amount up to the

mexlmum set forth in Section 395.20. The staff comments under

Section 75.30 state that in some !nstances it may be noted that

such a release in one form or another is mandatory. The basis

of this statement appears to be Section 75.50, Subdivision 3.

Perhs.ps i have a bad book bu:t we can't find a Su.bdivision 3.

is nit-picki but- -

This
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MR. DENZER: !t should be probably 70.50.

CHIEF O'COh OR Then we eiasslf it as a t)-po-

graphical error.

It is 70.50 and that says !'if i(a)the arrest is

for an offence other than a felony, and (b) owing to unavailability

of a local criminal court the arresting police officer is unable

to take the defendant to such a court with reasonable promptness

an appearance ticket must be sei ved "'° "uncondl onal_y upon the

defendant or p_ e ar aignment ba!l fixed as prescribed in

subdi i ion 2 ' That . s all.

F , DEN R- in other words, this is a situation

where yo% "must' do one of those two things, rather than "may"

if there is no court avaiiable

That is a t ographical error°

C}{IEF OtCO OR: i would !ike to add a further

note. ! don't have the answe _ in s . ller jurisdictions but

in o w ead!ng of the proposed Code we don't find any place

here police bail is ' manda yo I don't prefer making it

manea ory. !n fact, i p e er keeping them out of the bail

area altogethe1 . As I understand, it is hndio ''.

i . DENZER: if you can't find a court you give

him a ticket unconditionally with a date to come back o set

bail. But you say you on't think the e should be any such

thing as stat!gn-house ha!!?

CHIEF O'CO q OR: Essentially what I am saying -

the idea would be to ha members of the Judicla y available

when necessa .y.



lO

. CO} ,IAY: This is why the police are in the

ball business.

CHIEF O'CONNOR: Exactly. I suggest that the

0angers long inherent in police bail exist today and i am sure

i don't have to call your attention to the problems and investi-

gations we have had in connection with statlon-house bail.

i prefer - i think this should be vested in somebody

else. Obviously, we should have war0 judges or schedule it so

judges are available.

PFE!F R:

speeding by the Canadians.

CHIEF O'CONNOR: That is true.

i am given to understan0 the State Police won't make

an arrest because they have had so many scoff-laws and I

question if this is the kind of approach we should take.

Their problem is that nobody is available to immediately

arraign the individual an0, if they do bail, the fellow

doesn't come back and they are left with a lot of scofiF-laws.

I don't have the answer. The obvious answer iS that some

arrangement has to'be worke0 out. I am talking about a case

where you don't feel justified in letting him go on simply an

appearance ticket. He has no roots in the community, etc.

Section 80.10 on Fingerprinting and Photographing.

This section makes it "mmnda ory that a police officer must

take the photograph and fingerprint of the defendant for the

stated offenses. It leaves unclear to us at any rate whether

This is the problem we had yesterday,--
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the officer may take the fingerprints and any photograph for

offenses other than those cited in this section. The intent

of this section appears to be that fingerp ints and photo& aphs

may not be taken for lesser offences and indeed there is case

!a? under the present Code which holds a police officer liable

for taking photographs and fingerprints for offenses where

the said taking is not mandatory. So we recommend that this

be clarifie . Z submit it may be very clear to you but, if

an hing could be mls!nterpreted rest assured it vill be.

. DENZER: You mean it isn't clea. whether they

can finge2Dmlnt in other cases not listed here?

CHeF 0 CON.0R : Exactly.

. CO jAY: Do you think at should be?

CH_ F 0'C q, TOR: I think we should spell out

oreclsely hat we are talk n about With the experience

available we ought to be able to indicate hethe! we should

enlarge on the crimes for hich we fingerprint or not. ! am

satisfie4 ?Jith what we ha% o i think it should be spelled out.

L q..UENZER: The big difference between this and

the p ent: ia is categor B. There are fo Jm categories•

of offenses for .hich f!ngerprii S ing is man atory Three are

the same as the old !a but one is different° in the old law

552 gives the misdemeanors that are fingerprinted. We don,t

have nos o We have "any m! d meano, defined in the penal law"

Do you think that is too broad?

CHIEF O'CO DJOR: {o sir. I think the Penal Law
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is exceptionally clear in defining it.

I would like to add also in connection with 80.10

the present Code of Criminal Procedure, in Section 940, entitles

the police to take blood grouping tests if necessary. This

appears to be omitted from the new Code and there are cases

where it would be helpful to have this rightoreinstated.

FAq. PFEIFFER: Those are useful in what type of

cases?

CHIEF O'CONNOR: In establishing the identification

to the satisfaction of the court where there may be some attempt

to smudge the fingerprints or make changes or if the question

of identification rests on a mass of blood.

MR. PFEIF -ER: Homicide cases?

CHIEF 0'CO OR: Yes.

MR. DENZER: That is in the present Code?

CHIEF 0'COB 0R: Yes, sir - under 940.

. DENZER: We must have just missed it.

CHIEF O'CONNOR: in addition the present Code, in

Section 944 sets forth the procedure for the return of the

fingerprints and photographs if the person is found not guilty.

Again we find this omitte in the new Code. !t may be an

over-simplification, i suggest it ought to be here.

o DENZER: That was deliberate or this reason.

From what we gather this return of fingerprints is a very

unsatisfactory procedure. In the first plaeej as I understan

the problem the F.B.I. or others probably keep copies anyway
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so i don't know that the return of the fingerprints does any

good.

CHIEF O'CO OH You mean whether you actually

expunge the total record, i don't know either. I presume

some prudent law enforceme f officer may attemot to circumvent

the law but i think, if we a_ e going to attempt to establish

any procedu_ e and fee! they ou ut to be returned, we ought to

spell out how they a.xe re v nedo

. Ynat is your practice now? Do you

ret n them?

iEF O'CON OR: No sir - only on request.

i . PFE R: Are they aske for very often?

H.VF O'COI OR: Infrequently. It is not a

great p oblem. C neraliy what happens is that the procedure

is !nitlate8 by counsel f Jr the person arresSe . He cites

the section of the law n r which we return tn m. He asks

that we return them. I ee here - -

. COW,JAY: fou do it on the mere request without

a court order?

CHeF O wC0U C ! . • We don t requ!- e a c0ur t order.

He cites the facts.

i . coi$.J.%V: judges Galeand Orenstein have it

easy. We have to sign an order°

CHIEF O'CO OR: I will check again. I don't think

we equire an order.

CO AT: Y gon't think it is necessary,



CHeF O'CONNOR: I think there are many aspects

clogging the administration of crimina! justice that we could

clear out.

. C0[ !AY: it is refreshing to hear you say that.

CHIEF 0'CON 0R: Finally, i address myse to

Article 370. I am sure you have heard about it at length

across the state from police officers.

i would like to insert paranthetlcally here that

the almost unanimous concern of administrators and law

enforcement officers in favor of control of wiretapping is not

because we like being engaged in that "dirty business" but

because we sincerely believe it is necessary. We feel a!so

it would be easy to hide behind the possibility that we can't

take proper action because we can't take a wiretap. Nowhere

have I heard anyone bring out that we consider wiretapping

a very effective deterrent. No one has touched on that. i

would bring that to your attention.

MR. PFEIFWER: You meau among the police department?

CHIEF O'C0 ,[0R: Police or any public officers.

. DENZER: What is your point?

CHIEF O'CO 0R: This is parenthetically pointing

it out as an element of our security. We could sit back and sayj

"We can't get a wiretap so we can't do anything about it." On

the other hang we are greatly concerned in this area because

it is a deterrent to internal corruption.

Now to stick to what we have!
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As you kno j Article 370 of the pmoposed Co e sets

forth a detailed proceOure in regar to eavesdioopping warrants.

It appears cumbersome ann involved. !t is apparently the

result of an attempt by the Co uission to abide by the vague

guidelines set forth by the Supreme Court in the Burger decision.

o jeve in light of the recent eclsion of the Supreme Oourt

in U.S. v Katz, this entire section shou! be rewritten.

it may be you have this al:eeady under consideration and this

is redundant. This article shoul not be drawn so tightly

that it wil! have no practical effect or usefulness, !t should

be drawn as broadly as possible and still confo ith the most

recent Supreme Court eases. An illustration of this would be

the notice provisions set forth in Section 370 50. the need for

which is not seen in vie of the language of B' tz and of

Lopez v. U. S.

! might inserb that ! can't help but feel 0hen

this as spelled out in the beginning it must have been one

Jith judiolal tongue in cheek, it had to be or other ise we

ould hol the Su@ -.eme Cou t to be an ivory to . er.

Attention is invited to Section 370.15, Subdlvision

3-0 v hich says, "A particular description of the nature of the

conversation sought to be overheard," i note i _om the staff

comments that this does not appear to be a problem, i submit

that "pamticular' i ur ealistico Our ict!onamy defines

Obviously, it isxact+no.""pa_ ticuia ' as "deta!led minute ., ..... , .....

impossible to furnish a detaile minute,-ex.aC i Oes.c Ptlon
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of the nato e of the conversation to be overheard. And, in

the final analysis, it will not be our judgment or the staff

comments, but the judgment of the case law as to what "particular"

means. We suggest perhaps ' particular'r could be deleted and

something else used.

. PFEiFFER: Do you mean - you are investigating

gambling, say - in your description of the conversation to

be overheard if you merely said "related to gambling" that

would not be enough - that it would have to be more detailed?

CH' F O'CONNOR: I would say you would have to

give the kinder gambling you would expect to overhear. I

would say "conversations relating to laying off of bets on

paramutuel racing commonly known as policy.' We would

suspect this person was placing bets or receiving them.'

This is as much as we could say. The specifics or minutia

we coul4 not foresee.

. Pi IFFER: Dealing with the problem of corruption,

what would you say? Bribery of police?

CHIEF O'C0} -0R: in this connection - -

.wL. PFEIFFER: I am trying to test out how detailed

it should be.

CHIEF 0'C0 0R: If we Suspected there was involvement

of public officials in the area of corruption, then I would feel

we would be able to spell out the kind of corruptlonwe were

talking about. For instance pay-off to overlook gambling

infractions; or associations in which a kickback :ms received.
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For instance in Ne J York CiSy the arcus case. if it were a

cop deal, i would say e e [pecte conversations that !nvolved

kici oack but beyon the t i goio,t think v;e could go.

The Supreme Court is apparently going to view

eaves@ropplng in the same light other search and seizure

problems and the la hould be Jrawn with this in mingo There

fore if we are making a vali search under a valid search

warrant and iscover evidence or f ults of another crime or

contraband, we can now legally seize them an we shoul be

given the same ight in regard to eavesdropping.

f further provision of the eavesdropping article,

which je are stro ly opposed to, is the requirement that on!y

a District Attorney or the ttorney General can obtain an order°

Je feel thi is a further step in emasculating the professional

police department; which has the prinm_ y duty and obligation

! stead _ gives the roight too en,=orcln4 h law. !n 

_, uzals whose primacy obliga$ion and sdu y in the p osecution

of offenders. We are agai st this for the followi reasons:

The District ttorney as a gene al ale does not

have the experienced person nel available to investigate cases

here eaves . opp!.ug is necessary-and install an seevlce the

e ) ipment needed an@ if he oes get it he , ill ith4ra furthe

from the police department a d bu!l up his o jn staff.

econely ot investigations are originated and

ca_ rie on by police epartments an the District Attorney

wou! ]ust be ad4ing hls name to the request.
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Third it appears to be an attempt to sugar-coat

the allege01y bitter pill of wiretapping.

The chief of police of a city and the designated

officials of the State Police shoul0 be given the authority to

secure eavesdropping warrants. The Supreme Co x,t does not put

any requirement on law enforcement officials such as this

restriction would place on them.

Justice Douglas in the Katz 0ecision forcibly points

out that it is neither the President nor the Attorney General --

and i might insert "nor the District Attorney" -- who is a

magistrate; the responsibility for the screening of an eaves-

dropping warrant should rest with a magistrate and the allowing

of a chief of police to apply for an eavesdropping warrant will

still leave the ultimate decision in the hands of the magistrate

where i properly belongs.

in 1965, a bill to require all eavesdropping or0ers

to be filed in the office of the District Attorney was vetoe0

by Governor Rockefeller for what i believe were sound and cogent

reasons, some of which are incorporate above an0 we are not

in favor of this provision of the Code.

I would finally address myself- -

. 2 . P_h-IIFFER Noul0 you limit it to the chief of

police?'

CHIEF O'CONNOR: Yes, sir.

. P- IFFER: Not his deputy?

CHIEF O'CONNOR: ! would say the chief of police
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..... I 
" 

uhv -e you have=_ = _ speaking. If you take New Yo! k City = 

a .n qu sl uation.

, . P !FFER : El! : nate that.

CHIEF O gC0 OR: Except for New York City I see

no eason why it shoul4 not be the chief of police with the

sta e__ people who have informed him of the substance u -" the

i ga on an@ having that n 4e available to the mmogistmate.

_ . DENZER. vo-_v comments hit the uail on the head.

was formulated a er the D .rger 4ecision in an attempt to

save something. You pointed out that the I otz decision came

_u, and seeme to things up. The article is being

re !se ith that in min but we on t want to wait until

this n y be passe4 at sometime in the future. A bi!! _s being

@rafted 1o amend the present CoJe which wi!l be in roduce in

the p_0esent session o[ h egmslature, which i understand will

!oosen it up .e hat ou not as much as you want, particularly

on the point you just mentioned. I believe that the only

addition to the applicants -- that is the District AStorney

an the Attorney General -- will be the chairman of the State

Investigation Com Ass!on who happens to be ..? %qes Lane.

I tn_nk he is being addea but that oes not go an nere near

as a.- as you go

CH_ O'C0} 0R: I presume the , =- . -' ....... making

ne D.A. or Attorney General or Chairmen of the Investigation

Co,mission is so we can presume you have another responsible

person in law enforcement to sc een this - keeping in mind this

!
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is the last resort and "dirty business':, etc. and this, in

turn will have some effect on the magistrate when he signs it.

submit it should haveno effect on the magistrate. So,

regardless of whom we make the repository of the signature,

the final analysis has to rest with the judge and I think every

conscientious judge in the State of New York is mindful of

the fact the Supreme Court decisions will view it on its merits

and not on who .makes it.

I . CO ZJAY: Unfortunately for your position,

with which I agree completely as a former D.A., the Katz decision

was based on a case where the applicant was the District Attorney

and certain stress was laid on that.

The recent Court of Appeals case with a split

decision, Fllld dissenting, confirmed a conviction based on wire-

tap where Tommy r ckell was the applicant. I don't think it

adds validity. The theory is: here is an elected official,

vulnerable to the pulse of the people who can be removed

quickly.

CHIEF O'CONNOR: True.

! hesitate to bring it up but ! must - the District

Attorney is to some extent - if he has a political axe to grind--

and I don't intend any labeling, but it is not beyond the realm

of speculation at the same time - he is no more free of pressures

than any local police chief. The suggestion is -- ! don't know.

If we suggest the DA is going to favorably influence the Judge,

I think we are out of step. He may take issue with the DA for

applying but there is a determination whether thee' is suffident

ground .
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i . P R: Would you take it before a JP m ny

of whom are not lawyers?

CHeF O'CO ,PJOE: ! don't believe in shopping around

to find a favorable Judge oH member of the ju@iciar -. In our

case unless it had to do with a very sensitive investigation

within the City of S Tacuse X would not shop aromu but would

go to one of our City Judges in STracuse.

. DEN R: Off coumse, you are s. city police

@epaL t uen% in a locality where grou have City ju4ges but in

smaller counties you on,t have a City Ju@ge a _ilab!e and

rou will have justices f the Peace being use an4 village

policemen wil! be going to jP's. i suppose ths.t was the basic

purpose of going a little higher up.

. CO .JAY: e have also ha City Ju4ges issue

wiretaps° I ve you had a.u ; difflculty?

LH_ .F O CO_ [OR: No, ! thought the question was:

Would ! go to a jP who as not a !a , -er.

./ ° es because you stresse the point

' somebodv who understood the !aw and free from. political

considerat.ions.

CHeF O CO@TOR: Tes an i stress it again°

. P_ iF P.: The J°P. usually is not a !awyer.

(£[ F O'CO [OR= fou are more famili ur with that°

} . CO JAT: Can you ims.g! e what the New To k City

!eg!s!abors wou!g say if the proposal was made that a JP coul

is u a wi etap order?
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CHIEF O'CONNOR: ! am not asking we change that.

My point was that i was asked "Wou!d you shop around until you

find somebody you could con into signing it?" And my answer

iS, YrNO".

MR. DENZER: Ma oe the emphasis is in the wrong

place -- not on the applicant but on the Co gt.

MR. PFEIFFER: That is the OhiefWs point.

CHIEF O'CO OR: E .... t= . As Harry Truman says,

"The 1-ouc stops here."

i am going to conclude here . I have taken a good

amount of time. It seems to me in the staff comments here --

and i feel the staff has done an outstanding job and hope this

wil! not be misunderstood -- ' Third " it says, "there must be

no reasonao_e alternate means r tn acauisition of such

evidence for information. This last requirement is an example

of the restrictions incorporated in the measure beyond those

explicitly demanded by the majority opinion in Berger v. N.Y.

"it represents a recognition that eavesdropping is

an extra technique entailing an invasion which can be justified

only as a last recourse.'

We clearly understand that this is a staff comment,

butj by vl_ ue of the authority vested in the Commission, it

carries a unique impact. We respecu!ully suggest that this

is an assumption which may very well be at variance with the

majority opinion of United States citizens. Since the people

should have the right to m ke the laws under which they are
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g v a it would appear logica! that doubts; assmmptions,

and, comments of obaect : o eavesdropp!ng however well

intended ugnt to be resolved in the are . oe p,bl decision.

We m Egest while not appropriate to the considei at!on of the

Co e that the of opinion over the a5 estlon of eaves-

dropping ought to be subm!tte for etermlnation by the

n ° theirpeople of the Unite S .te .....xu _ in neny cases

s xet ,0 the! seourity their mtional interest, which is at

stake°

Thank , ..,u.. gens±emen°

LR, CO 't&Y h- ._ you.

I. PFEIFFER . Thank you very much.

Is , . Alexander here of the Civil ibe_tles

Union?

. John a tte_. Defense Counse! for Onondaga

County Assigned no..' e w. ,.. , =

Just a listener°

MR.

to study your proposal,

. VAN E_ £EN;

! am a . a_ ! wil! have to be

We understoo you wishe to be heard,

± a_,d but I have Just not ha time

...... h_ q in writing?

Z would be happy to.

.v&We ,-II pnr ciate. it if you will.

Yes I wi]

u have ou addt ess?



24

. . VAN ET_ EN:

. R. PFEY_ FER:

VOICE : Yes.

MR. P-xJIFFER:

ARTHJR EEATOR:

: . PFE IF R:

es.

Do you wieh to be heard?

Come up here and give your name.

Arth Keator.

Do you represent any organization?

represent myself and the good of

the public as much as ! can.

group.

I amnot representing any particular

. P IF R: Go right ahead.

.. EATOR: i think if these officers need wiretaps

to get these thugs and crooks give it to them. The politicians

can well take care of themselves in the political arem as far

as that goes.

I @on't kno ,J whether the gun subject is on your list

or not or whether officers shoul be allowed to shoot, etc. !s

that being taken up now?

. DENZER:

proposed procedural code.

in the Penal Le.w which has already been enacted into law So

that is not on the agenda.

. C01 ,AY: Bills have been introduced to bring

about what most people feel would be a solution to the problem.

. KEATOR: Would you like to hear my opinion?

. PFE!FFEE: Surely.

That is part of the Penal Law. This is a

Those sections you are referring to are
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MR, FEATOR: I think it is high time the police

had their hands uhtied and that they be given bullets, not

wax bullets and given an opportunity to swing clubs when

necessary. I remember when the police told you to "move on",

you moved on. I never had any d srespect me yet.

MR. CO AY: Anything else you had in mind

, . Keator?

MR. I ATOR: That is the main issue because how

e!se can you put the police on an equal or bettter footing

than the criminal than by u:t standing back of your policeman

and give him authority.

As far as the traffic situation is concerned, I

also don't believe that the policeman should have the right

to act as judge and jury in an accident case -- hot that I

have been involved in so many. My license has never had a

mark on it.

IriS. PFEIF R: We have no Jurisdiction over that.

. DENZER: I don't know wha he is referring to.

What do you mean "acting as Judge and jury" in accident cases?

In what way?

. KEATOR: Many times when they issue you a ticket

in a case, that practically convicts the guy in a court of law.

. CO TAY:

convicts them too.

MR. KEATOR:

When he sh e Sthem; it pretty we!l

I think the policeman should have the

right to shoot,
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MR. CONWAY •

MR. KEATOR:

talking about?

MR ° CO} JAY

A .OR:

Thank you very much.

Do you have a copy of what you are

i don't think so now.

The first I heard about this was last

_ T tnight on the radio _ idn give the time

. DENZER: It has been in the newspaper.

M , COI JAY: If you write to the office, we will

• .° ow, Ur fUndS aretry o supply you with one A.. i imagine you ''

i short supply. So our ability to print them is limited. Your

local legislator could get a copy of the bills introduced for

you.

Thank you.

q, kgATOER: Thank you.

, PFEIFFBR: is there anyone who would like to

be heard?

FRANCIS FiNNLEGANOneida County: My name is

Francis Fin gan and i am Assl an Public Defender of

Oneida County.

One thing i woul like to perhaps have clarified

in my m_no is the TO Sections as to the proposed Code,

My thoughts are this, gentleman. As I understand

it, lesser elsadvan age accrue to a Youthful 0ffender than

to an adult by reason of lack of mature Judgment on the part

cf the youthful offender°
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What specifically have in mind is this: Under

the new Code - I may be erroneous in my statements as to

whether a youthful offender mis0emeansnt under the new Code is

subject to the same treatment as the youthful offender with a

felonious background.

What I am trying to say is this - having had the

traumatic experience of representing a youthful offender on a

small charge and procee0ing to take a0van age of the statutes

and then finding aJg ther poor background - finding as he stands

before the Court as a misdemeanant, if he were an adult the

greatest penalty would be one year in the county institutlon ,-
J

i am troubled if a youthful offender with a misdemeanant back-

ground could not be given a three year sentence at a Rehabilitation

Center-for his good, i realize, but the period of incarceration

"for his good" would exceed the period of incarceration of an

adult. I wonder if some discussion could be made there?

. DENZER: ! think She reformatory treatment to

which the adult misdemeanant is subject is as long or longer.

. FIN GAN: Maybe i misstated my position.

. C0 !, T: ! have your position. That is un0er

the current law. We are hoping to hieve a correction by making

the a ult have the same potential treatment, if he De amenable

to it. I feel as a sentencing u0ge it is far better for a

youthful offen0er to go to the reformatory for a potential three

year perio0 than be locked up in the county penetentlary for

three years with absolutely no treatment, training or anything.

Wouldn't you feel that way?
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, . FI [ GAN: No sir.

, , CO.4 JAY: % y not ?

[ R. FINNEGAN: Having spoken to people who have

enjoyed this period o '_ rehabilitation and , being young, they

think of it as time in "gauging out

o ender before thei am saying ,!tn two youthful 

Court one - because of an uuderlylng felony an the other is

an uur]erlying misdemeanor which probably didn't exceed $!2, -

each with a potential of 3 - syea -0 incarceration.

DL Z Ro That is the present law.

I . F I q 3AN: So the choice of the defense counsel

is not to take advantage • u_, the YO statute because to do so

would place the defendant in danger of a potential 3 year

incarceration.

. COi%IAY: at oul@ happen if he didn't.

MR. FINNEGAN: The most would be one year in the

county jail,

iv . C0 , A¥: No= he goes to Elmira under 21 years,

A Y0 goes to Elmira.

i . FT AN: Can he be given a period in excess

of one year?

. Fii EGAN- Jhy should he be treated different

from an a ult?

[&R. DENZER: You are objecting to this under the

new law or the o14 law?
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IR. FINN GAN: i want to know if a youthfu!

misdemean o - as to the period of incarceration - if it

will not exceed the period of incarceration of an adult?

. DENZER: Under the old law.

The reformatory incarceration and felony are the

same - up to 4 years. It is not 3 and 5 years as the old law.

It is up to 4 years. That is the Penal Law - the reformatory,

the YO. He can receive a reformatory se nce the same as

under the Penal Law. So the sentence would be identica!,--

assuming he were sent to the reformatory,-it would be identical

for the " 0 and the person convicted under the Penal Law. It

wouldn't be a longer se _ ence

The advantage of the Y0 of course is that he has

no conviction for a crime. The penalty would be the same,

if the reformatory was given but the stigma would be less. That

is the way the new !aw reads.

F . PFEIFFER: The question is: Supposing you have

a youth and don't want to put him under YO for some reason.

} . DENZER: Why not?

. C0 AY: You don't want to use it up on a

lousy misdemeanor. You want to save it until he gets a felony.

R. FLk EGAN: No, sir.

. PFEIFFER: What would be the sentence if he

didn't plead ss a YO? Would he still go to reformatory?

i.R. DENZER: Yes.

MRo FINNEGAN: You get a young man with a very

disturbed background and you know the probation report is
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not going to be audato y" shal! we say? So you proceed to

plead him as a youthful offender and he can do up to three years.

if e do not take advantage of the youthful offender, : say

he stole a pair of pants j!th a value of 63 and you plea hlm

guilty to that. I fail to see a Judge sending him away for an

extended period of time°

, CO AY: Why not?

ME. FiRNEG N: You confine the issue to the fact

he stole only $50.

i . DE}JZER: You mean he will get a Penal Law

se:atence a .d not a reformatory sentence?

. FT EG!N: That is right.

, . DENZEE: new section has been a de@. Ee can

be entenced for a Class B. misdemeanor up to 3 months In the

county ja!l !f the judge wants to give it to him, so he would

not have to be given the red'crematory sentence. He could get

a months sentence or less just as he could under the regular

criminal channels. That has been added to the Y0 section. You

don t have that no but this !s in the proposed law.

i . FIR] %] : Once the process of a youthful

offender is started on his objection could it be withdrawn?

. CO I ¥: i don't now what the statute provides

but ?Je have permitted it In our Court not all the while, but

it has been done twice in my experience, it would defeat the

whole purpose If you didn't.

J . DENZEE: That is Lutil the youthful offender

procedure is under ,my, !f you have a trial tarte@, I suppose
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you'd have to go through with it. I see no reason the Judge

couldn't withdraw it up to the time he pleads to the youthful

fencer information.

MR. FIh N. i have rights as a civi7 defendant

i think on the civil side they have taken cognizance of thea£act

that infants freauently_ _ chan e" their minds and once you say you

want him investigated as a youthful offender, - the next day

he comes in and says he doesn't want it - and if it is a matter

of right it can be withdrawn -- that is if it is an adult or

?in_ant on the civil side and i wonder if the same consideration

would be given on the criminal side.

D Nz R. The emphasis is that it is great to. . .

get the Y0 treatment. !t is ideal ! you can ge it. Certainly,

if you ask for it and then he says, "T don't want it" i am

sure any judge would let him withdraw it.

MR. FIN GAhT: I wonder if the Code will contain

it as a matter of right of the infant as it is in the civil

side.

MR° C0 AY- I wouldn't think it would be necessary.

Have you ever heard of it being refuse@?

I_2 ° FI GAN: I have heard of difficulties in
\

obtaining it.

if I may discuss one other thing I don't'want to

take too much time -- we have found 8. problem with a person

accused of an indictable crime in the month of May or June, but
h

we don't have continuing Grand Juries. i wonder if t ; ii
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there will be some possibility of consideraticn being given to

continuing the Grand jury?

t o DE [ER: There is.

Let me pose this to you. In some re,raft!ng we have

been dolng we have been considering ne provisions to change

this. ¢e ere aware of this and have been aware that a person

fno " a a rested on a burglary charge in a small county la ugulshes

in Jail bet een Grand Jury terms and can't get his case considered

by the Gran Jury until it convenes in two or three months.

Perhaps this wou!d help momewhat -- a provision that after a

person has been held for the action of the Grau Jury if he

is held lu jail for 45 clays ithout Grand jury actlon then he

must be release on his c n reco izance if he applies. You

ean,t hold him more than 45 days , ithout the Gran0 Jury taking

some action - either dismissal or indictment or something else.

Maybe 45 days ins't rightZaout some aribtrary perio0 -- maybe

30 0ays ,jhat ever is appropriate. I think that might light

a fire uu0ez some Di 's to get Grand Juries convened in a

shorter period so the ^ '. ._- 0ou!d not !ang /ish in Jall

That is the kind of thing ze are considering.

. PBE!FFER: Some counties go a !ong as six

month .

J . FIk NEGAN: Some Courts of Special Session we

have 4efengants possibluz not in a position to ppear before

the Coumt in January an4 they get a tria! ate in May.

. COW, lAY: In Justice Court?
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MR. FI_N} GAN: Possibly but to some extent Courts

of Record.

MR. C0}8,JAY: How could there possibly be a January

to May delay in Justice Court barring a defense request?

MR. FINNEGAN: It may be without attempting to go

into the specifics here that such condition does exist and I

wonder if this Commission has been advised of it.

MR. DENZER: That is a "speedy trial" question and

I would be surprised to hear that without the defendant's consent,

there were that kind of delays in Justice Court - particularly

if the defendant were in jail. Probably you l ow more about

the situation iu your county.

. FIN -EGAN: Not confining myself to the Justice

Court but possibly in some local Courts of record.

. CONWAY: How could you remedy it if the judge

permits it?

MR. FIk NEG N: That is what i was wondering. You

spoke of 45 days for Grand Juries. i am not saying it could be

remedied but I wonder if a case is not called by the People

"readY:' in 30 days -- I know we have "People v Prosser" for

failure to prosecute which appears at the felonious or higher

levels, but i am thinking of the misdemeanant or vagabond or

not wealthy traveler who goes about the state.

MR. DENZER This is a very difficult area. This

is the "speedy trial" area. You are not talking about the time

arrested to the time charged with the offense and the ultimate
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accusation. You are talking about a man charged and ready for

trial. That is the "speedy trial" area an what makes it

difficult is the number of different kinds of courts. You

have the Supreme and County Courts where there is one kin of

problem and the CityCourt and District Courts and the New York

City Court with different problems and the Town and Village

Courts and to try to establish a formula as to hbw many days

after he is charged with a crime he must be brought to ria!

is almost impossible to do. That is the troL1 le. If you had

just one court like the Federal District Court you:could lay

down certain rules but we are dealing with eight or nine

different courts which makes a difference.

MR. FLNNEGAN: Two other things -- the discovery

procedure in the Grand jury. is consideration going to be

given to easing the burden for cause shown?

MR. DENZER: Could you be more explicit?

' . FIi G N: in criminal practice insofar as

my experience has been you move for an inspection of the

Grand Jury minutes and upon the trial of the action thePeople

introduce john Smith and for the purpose of impeachment you

are given the minutes and you ask the Court for a recess and

then proceed to cross examine on the testimony you couldn't

get before the trial.

MR. DENZER: You have People vs. Rosario which

establishes that the defendant is entitled for purposes of

examination of the People's witness to !ook at the Grand Jury
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minutes of that witness' testimony. You have to give them

the minutesand let them look at it for the purpose of cross

examination which changed the prior rule. I hi the law of

New York.

MR. FINNEGAN: But I wonder, for simplification

of trial procedure, if you could obtain the minutes before

the trial.

MR. C0 ,IAY: I don't thlnk it would validate your

request to do it carte blanche at the time of trial. The only

time they are available is to impeach the credibility Of the

witness. It is not a fishing expedition into the People's case.

The way we work it out, - we have never had any difficulty

with the D.A. giving to the defense counsel the Grand Jury

testimony of the witness the night before, so he has ample

opportunity to go over it -- not to fin@ out what the people

have but for the opportunity of cross examining the witness.

if he has this chance it overcomes the embarrassing delay in

the trial of a half hour or more. This is our solution to it.

Whether it can be made statutory or not, I don't ! ow.

i am sure under most circumstances the People can be appealed

to with reason and that would be a solution.

. F!N] GAN: it is proper then to anticipate

no change?

._Aq. CON L Y: Statutorily.

i . FIN GAN: Speaking statutorily, the understanding

i have of the Criminal Law - and I am now speaking about the

right of summation which is given to the People because they
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supposedly have the burden of proof -- I wonder if we could go

with the civil side where the plaintiff has the burden of

proof. My point is, it seems grossly unfair that the person

who stands to lose the most does not get the last crack to

say the words he should say. You don't know what their

s- -- --h ory is

. q. COh AY. You have to know at the opening.

That is an unfair comment.

. FINkTEGAN: ! am sorry.

MR. CO Y: If the D doesnlt give the theory of

the case at the opening you move for dismissal.

I . F!N EGAN: All right. The defendant the

person who stands to lose the most precious thing in life -

!iberty, should have the last right to speak on his own

defense.

. DENZER: You might have a logical point.

You get to the end of the trial why shouldn't the People

be required to get up and state what they have shown and

then the gefendant state what they have not shown? Of course,

trsJditional!y it has been the other way. But I can see your

point.

Hq. Fi G N; Can some conslderation be given

that?

, . CO L Y: I doubt it. ! never heard that

suggestion in 20 yea s in this business.
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MR. FIN GAN: i traeeg it to the Convention in

1888 and they said it was not a conventional matter.

. CO Z AY: i on't think it wou!4 work° SomeboSy

has to '41n up, The People have something to !ose too,

MR. FIh TEGAN: Thank you.

!vf . CO rAT: , ,- -' -,n ' y,.,u for your thoughts

R. £ I R: Thank you.

is there an Tone else who wcul4 !ike to be heard?

DONALD L, AUSTIN Public DefenSer 0ne!4a County:

I am Donal8 Austin Public DefenOer of One!Sa County. I don't

want to be repetitive but for the pumpose of this hearlng I

would llke to go on record encouraging the St£ te of New York

to adopt a rule not who!!y lacking throughout the State of

New York, There are other jurisdictions where the time for

su mat!ons can be 01vi0e0 up an8 the 6efen0ant has an opportunity

an8 there is also rebuttal, I submit the fact that there have

been 8. few reversals n ne A oe_ = Courts in criminal cases

where cases have been reverse0 because of co. ments of the DA--

they are not always perfect an sometimes get cgrrieg sway with

their evidence -- Z submit that might be resolve4 if he is
J

given the-i,,-'-"- .... ,T,,rkeo out for.L'-s , to rebut Pe'_' hsps t couT be -,- "

both 

Su '-r ebut a I ?

Su mtion is a zery importa %t part of

the tria! especially if it is a long tria!.
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.. PFEiFFER: The D.A. purports to review the

evidence and if he says something that isn't true the

defense counsel can interrupt him - even though it is not

often done.

. AUSTIN: ! submit the defense should have

the right to rebut. !t doesn't dc any Jgood to get a reversible

error. We are trying to avoid that. The purpose of the trial

is for a za!r rla_ without errors.

i want to go on record -- I have a suspicion that

it may become part of due process that the defendant have

the right of due process to sum up. i assume as soon as 30

of the states permit the defendant to have the last wor@ it

wil! be required.

! have one point partly on the Y0. The usual

practice in our county is to try to get Y0 treatment ffor

everyone. If the charge is a misdemeanor we apply to a

court of special sessions and with great expedition ! get

the probation reports, etc and it gets taken care of within

a month. The probation report is back in 3 weeks and we

can work out the other details, i wonder if your law has

in it or if it could be put in that if a felon is brought

into Special Sessions before a magistrate and it is understood

all the way around that he will be treated as a youthful

offender if there cou!Gn't be some system then and there

whereby he could apply for youthful offender treatment in

the lower court and avoid the delay of the Grand Jury, etc.
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s long as the result is going to be the same. let it be

hs.ndled in Special Sessions°

We have had some problems in Oneida County whereby

a person charge with a fe!ony and the prosecution agrees

eventually the disposition would be a misgemeanor - and then

the DA has a "a.__icu_u time getting the reauc _on in the Ion:Te!'

COU£t -- agaiu so you don't have to go through the ,hole Grand

Ju y process°

i . D NZER: Let me ask on that last statement

we were o nizant h and nave two provisions here that

work like this- When a person is charged b 7 what we term

a fe!ony complair s and is arrs!gned on that and that contemplates

a hearing or maybe the Qefendant will waive; but j whether he

does o_ oesn,t - the Court in effect can ca!l al! the parties

tlp an say; "'This looks more like a misdemeanor than a felony.

is everybody agreeable to reGuoing it?" An4 the D.A. and

defense counsel an4 everybody else wants it he can re uee it.

There is a provision here that permits it.

[R. AUSTIN: Woui4 it covel the ¥07

kTR. DENZER: That is a little different° If there

is a hearing after the hearing the judge can reduce it at

that .... "T.. this is more a m sdemeanor

than a felony, i will not senC it to the Grand Jury. Let,s

have the information for a misdemeanor and we will keep it

hezoe '
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On YO I don,t see how you can get around the

first stage. The defendant is brought in on a fe!ony charge

and a felony complaint is file against him. He has to be

arr _ ned on that. That is the original charge. If that s

n . to go to the Gran jury andgol g stay a felony it '

there has to be an indictment and then the indictment may

_ ......... a fon a_, er that. I don,t seebe z eolaoed by the YO ine :om t - ,

how you can get around that. Are you o o n- o t '- h : the YO

proceeding on the felony charze?

r . AUo_!I< . it would be a waiver of t,_ -: Grand

Jury and a consent to vn , treatment.

dq. CO.k, qLAY: We have had a little criticism of

the p ..p t_on that any o=_ , o nt ought to be able to

wa2ve _=;. jury. Do you think that shou!d b ;

- A-,_ -.,m TT ,

!asor c it. I could seeput around the waiver i be in ° ,

dangers if there were not safeguards. Sometimes !a ! yers don,t

get in soon enough. -i

. COI@ A° ; Your point Au t! based on

whebhe_ the DA and ever, -body wants it but -'" " 
"

n= mag!s rate. Is

that when you are dealing with a J.P° in Oriskany a ]s?

. AUST .,: That is right. ! suggest s DA be

given the -oo : er to reduce the - '- = ". :, :- , on h: own motion because

he is the nrosecutor " ' ..... "'ahu s uo seu.. to be in charge ez seeing

SuiOe '=. :, one,

i DENZER: rflb t is a little do.n ,-r,m,.s
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I can visualize where a DA does a favor for friend - "Sure,

!'ll reduce it."

_MR. AUSTIN: The question arises on postponements.

The DA is going to do it after indictment. As a rule judges

on't quarrel if the DA doesn, t want to prosecute on the felony.

_MR. DENZER: That ould require a constitutional

amendment and we can't write that into a statute.

FA. AUSTIN: Sometimes we have a practice where

there is a felony and, for the sake of convenience and because

it is a better defendant - and I represent the less better

defendant most of them indigent - where the DA has a hearing --

under the old Penal Law where the theft of an automobile was

grand iarceny they left out the value of the '66 Cadillac and

thereby it gets reduced from Grand Larceny. They do it

fictitiously, it wasn't available to everybody. Some

didn' get equal treatment.

For the sake of an expeditious trlalj could it

be written into the law thetthe Grand Jury minutes be available

to defense counsel immediately?

. . P_ EIFFER: All minutes?

I . AUSTIN: So the defendant has them available

for his lawyer to determine whether or not the procedures of

the Grand Jury are proper. Many appea s are where it has gone

in long after it should go in.There is no sense going into

the evidence before the Grand Jury after the trial. If the

DA hasn't put in a good case before the Grand jury, it should be
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The practice in Oneida County is that you make a

motion to dismiss and the Judge says, "I will read the Grand

Jury minutes" . Sometimes he comes back and says} "! have

read it and find it is supp 2$ed.'' Of course the DA has

read it. So it is an ex parte proceeding. The defendant

doesn't get a chance to inspect the Grand jury minutes or

find out if the indictment is supported on appeal.

As a matter of practice, we get them after conviction.

If we attack them- -

lHq. DENZER :

IvKq. AUSTF2I:

is entitled to them.

R. CONWAY:

of all your witnesses?

You are not entitled to ' -nem then.

!'d llke to say that any defendant

Would you give the DA sworn statements

. AUSTin: i don't think the DA should have any

secrets. These might be abused by unscrupulous defense counsel

but that is a danger we will have to live with. ! think the DA

and counsel, by and large are fair and serve the truth. Basically

i think it should be the duty of the DA to divulge his case.

It is the general idea of confrontation. I don't think the DA

should be scared to show them.

. DENZER: You realize New York has probably gone

farther than any other jurisdiction in this matter. Under the

federa_ jurisdiction you can't even make a motion to inspect

and dismiss. There is no such thing but we have it here.
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}. . AUSTIN: ! read an article by District Attorney

Hogan who said except in racketeer cases, he does ivulge his

entire case to the defense attorney, which expedites the whole

procedure because everybody knows what is going on.

MR. CONWAY: I think Mr. Hogan was misquoted.

. PFEIFFER: Is there anyone else who wants to

be heard?

Give your name.

JOHN E FERRIS: My name is John A. Ferris and I

am spokesman for the Onondaga Committee of the Conservative

Party.

r4r. Chairman, Members of this Commisslom:-

I wish to thank you for the opportunity of placing
i

our comments on the record.

We strongly urge this Commission to study the

feasibility of establishing a statewide Probation Department

to replace the approximately 74 locally controlled probation

services now in existence. Perhaps such a statewide agency

could be combined with the present Division of Parole or

established as an entity separate and apart from the Parole

Department.

Such an agencywould make the sentence of probation

more meaningful to the offender and it would protect more

adequately the interests of the community.
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it is our contention that a statewide agency would

insure a unlform system of case administration which would not

only benefit the probationer but also society as well.

Over the years we have become a highly mobile

population and a statewide agency would insure consistent

treatment for the probationer no matter where he located

within our Jurisdiction. The star,wide agency would provide

the necessary strict supervision to see that there was com-

pliance with the terms and conditions of the probation sentence.

Such agency could maintain sufficient control over the

offender and yet emphasize rehabilitation which would prevent

further criminal activity.

Certainly the supervision of the offender would be

immensely improved because an agency of this proposed scope

could recruit and retain a very high caliber professional staff.

The statewide agency of its very nature Could raise the

professional standard of the probation officer by offering

attractive salaries, scholarship programs and in-service training.

it is our belief costly care in penal institutions Could

possibly be avoided by the im bility of a well managed

probation service. The individual would be allowed to remain

in the community under sufficient restraint but at the Bame

time he would have available to him a broadly ased spectrum of

social agencies offering various forms of therapy.

MR. DENZER: The point is well taken but it is

not exact our field.
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You may have heard of the Govern6 's Committee

on Criminal Offen@ers w..!cn is explring in Aori! That is

one of the chief points they are going to make -- the

proliferation of probation departments is ridiculous and there

should be a statewi4e probation system.

. RRIS: ! was a ;,;are Of that Cor ittee report.

I know locally we have a real proem in the

probation department. The attrition r te is high and I have

information which leads me to believe it will go higher.

I think if a judge has s good p :obation servioe he can take

a vantage of !to

Thank you foi this opportunity to be heard.

JO , I VAN ETTEN Defense Counsel for 0rondaga County

Assigned 'oun el Program. ± indicated i was no prepared.

i would like to adclress some preliminary inquiry to the

Om l_ S _O11

am john Van Etten. in ad@ition to a private

cri'minal practice I am assistant-aomlnlst_oa or" " - - o' one

Assigned Counsel System iD_ Onondaga County. i han41e all the

fe!ony appeals from tria! convictions.

r, . P _IFFER" You mean for As igne6 Counsel?

M'R. VAN ETTEN: . Yes.

!n the civil field; because of the calendar problems,

two devices have been eveloped recently. One is the examination

before tr!a! and the other is the pre-trial conference. I

envision that we are fast coming to a point in our criminal court
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where we are going to have to adopt some means apart from

adding judges to the court to expedite the dispostion of cases,

"4particularly to expedite the o_sposal of cases without their

going to trial. ! am afraid at the present time the tendency

is quite the reverse with the prevalence of the Assigned

Counsel System.

Most assigned counsel feel a duty particularly

where the District Attorney is not amenable to reducti,ons, to

go to trial merely to protect his position as assigned counsel

against the day when a coram nobis comes out of prison.

Therefore ! predict our trial calendar -- and

even in City Court a misdemeanant asked for a trial yesterday

and the earliest date that could be given was April 24th, --

and I anticipate this will become worse, not better.

I talked to Judge Orenstein briefly yesterday.

I haven't had an opportunity to go through this
m

but we 6iscussed the preliminary examination. This seems to

be what bothers everyone the most. i recognize you have

atte @ted at least in the case of the person incarcerated

to assure this preliminary examination takes place. And i

recognize traditionally under our system that is purely to

determine if the person shoul@ be held in jail.

We fin ourselves struggling constantly to get

information.

. DENZER: Not held in jail held for action

of the Grand Jury .
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MR. VAN ETTEN: As I understand youm proposa!, a

person must have this w,_tn!n I 8 hours i=. _ incarcerated; if free

on bail there is no requireme .%t for a preliminary examination.

, . DE , ER.± he ocean ge it in 48 hours,

that 0oesn't mean the case s_ i m.,ss u° : o

£R. VAN T,". 7,7_ _ : T know th_t.-

i won0er if the Committee ' 'n : given any thought --

! tnmuk ,e are going to h ve to ' , ....,, .. , o this -- there being

a hearing on early c,onfrontation o2 the case against the

d .- n. n ° How many times is a case submitted to the Gram@

Jury and the DA admlts subsequentiy after witnesses are

., . m_u ,. on cross exam.inatiou it never h., . o 
' 

--na been

submitted Yet it sits -, _o the n ,._ _, six m nt, s or a year.

On pleas of guilty the jt . ge very seldom knows what the case

s about !f we had early confrontation and an .... -±y hearing --

I recognize there are Olf-.L t.!tl according to the Co0.rt it
" 

k,- ; " -"° ' 
I

"" " " -is heiO in -- but it seems. im,'C-,vi m . ;te s- .,. n¢_e :m gat;, be

the -oossibility n = ...... or a _eo: , ± , _ or a motion

w ....... o. the rcatter Si Jting on °he calendaro months or a year

anc] u! ,.m.at . ].y going to t -i=] T think if a hea- '.-a' were held

in every . it would - a± ,, " much to reouce the type an0
/

numbe * of coram nobis ,o ,p c e we have

Also i notice the efen Jant can still waive preliminary

examination, ! know what is going to happen in practice. The

defendants are n. e ,.,t ,, : - : .... .... . s -,as to waive reliminary examination

and when they are cor 'icted, n+:, . l!y from Attica or Auburn will

come a co am no s ........ and 'f counsel_., because he has to appeal
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as a tter of right wil! have to appea! because his rights of

a preliminary examination were non-existent, i don't know how

many appeals we have in which essentially %he complaint is

"we lost the preliminary examination"°

It seems in he o!d Code what they $ntended although

it is impractical was that the the country Just!ce

examine thep.eop_]e making the complaint and perhaps 0ispose of

the matter there. Of course he can't do that today.

q. DENZER: Again you have your constitution°

That is the r uo!e' " o You can't get started with a pr. j ct"p

like this as long as you have constitutional provisions that

felonies may be prosecute<3 on!y by indictment°

MR. P iFFER: You think this should be automatic?

' ! %N ETTEH: in. every case " - =_ . , he_.e should be a

u . = ........ s no ,'- s : .- the case. That could not be

[ P_E!F }!I: No o You take a lot of mtmders or

homicides and the DA is in no, position to do it. it may take

him six months to assemble the evidence and to have a preliminary

heariurs such as you az e speaking of here would be highly dis-

advamtageous to the District Attorney ,ouldn't it?

oa =r unaz are so

afrai of? Are you tsi!<ing about manufacturing evldence?

MR° Pi ! Z< No i mean assembling evidence.



MR. I N ETTEN: _d be willil.g to give him 30 days.

.,£R. PANZAPELLA: in King r County we don't get a

medical examiner's report " - s _x_,o_. ° months in homici@e cases.

q. -fAN ETT ,!: That is the tail a in the dog

That is a oroblem But i think this is a basic concept I• • . s

don't think it is appreciated how much in the dark the average

defense counsel is as to the nature and strength of the case

ma:<es it difficult to dispose of the caseagai u nlm wh!c

M/q° C0 BrAY: Won't the DA tell you wh . he has?

}nq. -fAN ETTEN: That depends on the nature and

behavior of * h particular district attorney at the time.

There are t mes you can go in and they all ou ooen the files

and you can discuss it; but it also happens they sometimes
L

will no disclose anything. It seems that in the weakest

cases disoiosures are the hardest to get at.

i '- ao ' an " ,"' -"]"..'o _ involving a vice ring of sorts

and a girl accuse@ of sodomy. The girl swore up and down

she had nothing to do with this. She was arreste@ in August

an@ alleged to have .... - t' comm:Lu ee ne act oT_sooomy in january

danuary !7th if i remei foer correctly. The DA's office, down to

the point where I iimde my aotion to inspect an@ dismiss kept

offering reTuce6 charges and finally got own to disorderly

-"' " e ' ' It,cou!onconduct as an O_Tense a o i d=c_a d they have anything

We went in with ""uh mouton and it turned out they had nothing

at all That is one examo e But it consumed a great amount

of time which was totally unnecessary.
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confrontation within thirty days would have disposed o.- that

completely,

That is not• even, a 5<oo++ e, mp +eo, l i su +oo ,.p° .....

! _ : to submiG something in w iti .

MR. ' =
+'

+++ - she out on bail +

IAL T+_ ,, : he was.
+,+

. + . +-5 i think

T have heard - in Caiif+ornia some similar-o ' ' .......... =- .h

MR. VAN +TT u ,+ °+ The -e are .D +s_+,,v .

One""i, n _ ee " " ' p obiem is that ,jou have the inferior

!o ++r oour+ oecxoe suppress o+.++ and line-up m=++ers you might hope

vo dispose ,+.f T see no oea ou ...... nms....... ++no' "+ 
+ 

coul n't be held in

+ + ive + +"a+ d yoD+ c+. +._ t.w+ !u.

MR. VAN ETTEN l would gather this is not even

som . .- . : that has been = -_ ,,_. consideration,

. + ' " Of ,o -, it has been under consideration

, ++.+.. DENZER: it has been suggested, i am +,Jel! aware

of tna'c tren and many fe+nse lawyers nav aOvanced that:

"Let's get ...... - ,h r at an early stage and see what is what and

what ..... .++ r++- ..... 
. , 

we++,.o ,, ! ,- + you plan'to mmke an@ maybe over +the "
'++

+
/

can ant =e on the wholeu+,.+ += '

I.AR VAN ':'T:' +++- Z visualize it a !+ o. more of an

informa! discussion, l think ......• U ,o.en where the case Oissipates

on the Peoole's si e is here nom ] .Jns. t,m come in and make



a sworn statement that is taken gown an:9 sounds fine on papers

but a preliminary examination deve!opes all sorts of holes.

This may not happen in 50% of the cases but even ! 7 it id

i 20 of the cases- -

Z .. CONWAY: As Mr, Sustin pointed out theoretically

we are involve@ in a search - '- the - ''_, r tz u: n. Theoretically,

shouldn't the defendant come in and isc].ose his evidence?

...VAN ET bZN: i know you have a opted that posl-

tlonathat :.ithe p .op!e in criminal cases unlike civil cases,

have the entire burden of proving the case. ! don't think it

is necessary and i don't think you a e giving an unfair

advantage to the defense counse!. We have few enough a vantages.

MR. COi, $AY: There are those who dispute that.

. l %N ETTEN I don't think anybo4y could seriously

eauate it - ceY't ' nly [i e Ass gne Counsel s.¢stem we can't

get investigators appointee! unless it' is manslaughter or higher

and when we 4o it is $300 an you can't accomplish a great deal.

I think quite object- .... z, -• ive_, , with the ec.ecy of the proceeding

ane the o' .... '"_,. the D ' .... his contact w' th , ne,, n . .... a _ _ _ . Do!ice and

the facilities of the laboratories etc. - ! don't think this

wou! be any unfair type of advantage off ere@ to the 6efense

attorney°

. C01 VAY: Thank you very much,

M . PFEIFFER: is there anyone else who wishes to

be heard?
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GEORGE F RPi ', New York S%ate Police Chiefs: i

am George T;,lu.rphy, Chief of Police, Oneida N,Y. epresenting

the }$e' .; " " " - " '" '-Po_l<; J <;hills o

Gent !emen : -

i am unprepaz ed because I have been unable to get

my comrdittee to meet° They <iil meet the 26 h and 97th in

/!bany and T would like. an oppoz tunitZ 9o file a bsief from

the Police Chiefs with you . Dez mission.

i ..{ou±.) also . . .o Lo state we woul like to discuss

some sections of the Penal Lem,} particulaz'-!y I think 80.I0 to

pu on sentencing° ,, c ,_e!, T am expez'iencing

concern about concurrent sentencing° I @ontt think it is

quite cl o -.

Let me give you an example.

Last night at !i: O one of the patrolmen observed

a oEtl r 7 4 - ..... " l ............... I!0 ._.,= an hou.,., an fol!owed the ca _ to

another Juris4 ...... , ' ,=- .... _za zon.,n :.._ the car rmde a 180° turn an ra,mme

my car hea4 on. The 6river was arreste in On i@a County for

leaving the : -. .- _. _ cic]ent. ,_e ,,. an c because he di an he was

ar este af'%erwaz s and no we ai -e bringing him in. They

will take him into Oneida County anJ sentence o fine him ahea@

of u anc we az?e unable to . o an3 4hing in ou jnrisdlotion

beca$.se it is a continue act°

I4R. DENZER: This is a problem not in@,igenous to

the p -opose Co@e. It is a problem you have always ha@. What

counts or crimes can you sentence consecutively and what conourrently
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It is bound up with double jeopardy.

MR. MURPHY: But these happened in different counties.

. DENZER: Then y u vlou!o have to u different

charges - one Inuone county an one in another - but you, d have

the same problem of double jeopardy. I think you have that

problem under the present Code as well as this.

, . iE RPHY: i think we should exp,!ore it a little

further.

I would like to call your attention to 50.25 -

Simplified traffic information - form an content bill of

particulars i no _ce r, the new Code you are limiting the

use of th- s simplified '- ..... I_ u_ a ,_ic _niormation to traffic

infractions. We have been able to use this for certain mis-

demeanors llke ':; a violation of registration or driving without

an3opera oi ..!seilcense, i wou!d like to recommend that be

looked at again to see if you could not expand it back to

where "" is

MR. DENZER: That point was raised by the President

of the ° '- ' r. ia i: race Association in Albany ester y. He suggested

we not confine it to " ÷ '- :.a _ lu _mrac _ons but incluc]e misdemeanors

involving t,_.afJ _c . That :,_s probably a good point.

. CONg0[AY: One of the most disturbing police

involvements i ever came in contact with was precisely what

you talked about that happene@ last night -- the 100 mile an

hour chase is never juou _,ied. You endanger everybody on the

highway.
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ivy.. RPHY: I agree but there is another problem.

To begin wi h, if you don't ascertain who the drivel; is, you

. _ years to get ]egis!at oncan't o t a warrant T have tidied zo_ - -

_ cm owner is the operator. Weeor the resumption that ''

prefer not to lose men.

' . CO JAY:

iURPH z.MR. 
-"

We iou!d abide by that.

o mger to police is high

ce . aT_n hot rodsYes but you have ....

that try to test the police. They puli up in zronu or beside

the..... and pul! j -'--. etc.

......... z , u never- know if you. have a stolen

car or he is an escaped convict or what have you. So

you have a er ain OD!zsc:uzoil.

I R. COITjAY: inevitably it turns out to be a pack

of kids.

' I, T:, R 'o'R-'v : No last night these men were 28 and

34 years old.

i agree with you because we are losing men and

equipment and exposing our municipality to liability in high

speed chases but ! think if we could get something in the

Code where we could at least bring in the owner and examine

him as to whether he was the operator or that he should

produce the operator- -

i . PFEiFFER: How could you find out he ownership

unless you. chased and stoppe him? That doesn't do away with

the chase.

o MURPHY: Bj ascertaining the license number.
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Once you deve!op the license number, there would be no sense

ohaslng them.

When the red light goes on and the siren starts

to blow then the chase starts to begin.

[ Ro PFE!FFER: On the Thruway you won't find out.

r[R. C0I\'IAY: He is not worried about the Thruway.

[, . I q PBYf: Between 70 and 80 you can ascertain

.the number.

We have several other things I woul@ like to

discuss wz n my committee ant pres nu to you.

. PFEiFFER: Please 4o give us a memorandum

reasonably soon.

T - wil! be within two weeks.MR. 
-RPHY 

: _

One other point I wou!d like to clear up. As

Chairman of the Combine4 Law En_,o,_cemen Council i have been

ac]vised that last -,- ,_ _e :< the Times carried an a t cle criticizing

Dick Bartlett andsaj_n -- we ,_ha very heated session in
I

Albany. i want to set the recor¢l straight, it was not a

heated session. It was a very amiable session. Your con misslon

was well renresented " $ #et, c: quillanx,and Bartlett and we

got alongz "mne .

There was one small po_nu we d_ le_eu on and

D1c agi ee4 to ....... p othe' than that is

entirely erroneous.

',H. DENZER: Whenever we read anything like that

we <no ,; _ was the ne {spaper's interpretation.
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[. , , J P}IY: it Was 6isturbing to us,

!vy, PFEIF .: is there anybody else who wants to

be hear6?

Thank you very much,

H . i ZATOR: ! ouid like to make a comment about

' , ' .... . !on of ge ng thne '" license m m o e r- For

years it has been in my ui ! <} and I don t know why i% isn't

-<LR ° CONW' v ,

deve!ooed T!or .

" ...... : is the :< =; in process oT being

The? get $he license number an

the speed an the whole thi s o

These men ax=:} < e ' n te!v ris . n : '-' n. .._ .= ...._.._7 ve s

+" am e:<ten9 " ' '- " -"

Y£ . PD I R: 9?hat is being s$udied rlgh% now°

if no one e![ e wishes to be hear4 9he Hearing

Thank you very much°

......... ..... L.n<-; ,. .,........ _, ;"-- , as ac] joux ned at 11:30 .A, M.)
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