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P OCE DiNGS

C \! L q B C L TT: I am Richard Bartlett,

Chairman of the Temporary Commission on Revision

of the Penal La and Criminal Code.

We are cond ctir a hearing this morning

on the proposed Criminal Frocedure Law 41ich has

been tentatively adopted by he Commission which

was c_rculated tbx aghou£ he State during the

past few months and which we intend to abmit to

the State Legislature for s udy purposes only be-

fore the conclusion of the 1968 session.

This is one in a series of hearings e

have held across the state. We wil! conclude our

hearings t[ is Saturday on L g Island. The Com-

mission will then hold a series of sessions itself

to re-eva!uate the proposal an the light of comments

and cr_= c sms we receive at he hearings and our

o n cri£ica! self examina£!on.

I repeat hat the submission to the

Legis!a£ure in 1968 ill be for study purposes

only. We i!! £he hold hearings again before

the beginning of the 1969 session on the proposal

as we revise it in the coming weeks and, finally,

PAULINE E. WlLLIMAN
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at the 1969 session ubmit a proposed Crimina!

Procedure La , to replace the present Code of

Crimin -I Procedure and urge the passage by the

Legislature an 5969. -

it e s impor£:a "%t th_ . in_ Co ission have

the adva tage of the comments - d criticisms of

he bench, the bar, o=ner pub_zc and private

concerned with the workings of the pro-

cesses of criminal justice in Ne J York if we are

to succeed in proposing to the Legls!a are a code

of proce are for New fork h/cn !reproves signifi-

cantly the administration of crimina! justice from

" e " conviction, appealthe po!n£ of rest to _rzal

and so forth.

I t_hi l it appropriate to give you the

ords of the Fieid Co=mission which they submitted

hei= proposed code lO0 years ago as being entirely

° t .e circ anstanees under which we areappropr!ate to

opera Lng entl -e y appropriate insofar as the

spz,,_it of the C isslon is concerned in making

its proposals o the ILeg =_a£Ureo They said some

i00 years ago:

"!n suDmi£ ing the result of their labors

PAULINE E. V|LLIMAN
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£o the Legis!at e he C Issioners !! not

pretend £o asse _=t that i£ i f °ee from

ane a_. ==; += for no h an ork can be 0ithout th n.

They have spared no effort to render it perfect

and in return they asq consideration of the Legis=

lature a d "the people. '

Tb s is precisely ar plea and we hope

£ha£ if e receive the c ;i ica! eaction of a!l

those cencerned ith ¢ ina! justice in Ne York

e wi!l be able £o have v y shortly in our State

a vastly improved body of la governing the pro=

cedureS for ordinal justice.

O zlrs l ness this morning wil! be

Co nissioner George McGra£h of the New York Ci+ y

Depar t of Cor mection, and before i call on

C iseione ¢Gra h 7 1 /ld like to make a brief

sta£ ea £ in connection with the Peace officer

or po!ice officer qaes£ion shout which we received

so mach eac _o from _n e es&es g oups.

fou 0_li note in the staff c en£ary

on the definite_on section, h ch is 1.20, £ha£ we

indicated tha this was a tentative defini£iom of

the category of police officer an4 that it was.

PAULINE E. WILLIMAN
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We will carefully revi¢ the question of what

public se ants ought :o be included the

police officer category and hat public se ants

ought not to be included in th oup en , e

meet again in qe ne==t fe<, eeks.

Le me point o t that th e are a number

of el en s o this ue tion ich need not 5e

dealt h necessarily the definition section

of he code. A numSer of agencies have conveyed

£o us theiz concern that ithou£ the iden£ificat!on

i£h it the g of police officer, they w aid be

unable e.o carry g s. Of c arse, this can be re-

solved very s ply . th appropriate en ents

to the Sullivan Law i=hou£ regard £o the defini-

tion of police officer.

can be given here it's

co ideration

to conferring

police ozf cer tatus to certain kinds of public

offic 2s in the course of their y only.

Fznal y we have £o dec de Tho among our

pub! c of_ cers ough to have full pol e office

status hich not on!y confers authority on respon-

sibi!! y in the course of duty but confers au£ hori£y

and responsibility when off du y a eil. These

PAULINE E. WILLIMAN
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are the el ents we think of in the con oversy,

if ! may - " 

and ! ;ould hope that those ? ho c6<mmen£ today £o

the ez ent possible address £o a!l of

those factors.

C aiss!one McGrath 9ili be happy to

hear f o a yo j and it's good -o see you again.

! neglected int °oducing Co ission bers

and o er m bers of he s aff here i£h me. O

my far right ie Commissioner Zd ::mrd Panzarel!a,

next to him being our Zxeeu ive Director, P.ichard

DeD er my i ediate !eft a membe of the

nex to him- isszoner H ard

Jones and £he o " C m%sel, Peter , c !!an at the

f left of he table.

Go ahead, O _ issioner.

STAT ' NT BY C £dISSIGI F£.
GEOKGE F. McGI_ATH, DEPAI MENT
OF COI Z ION, CITer OF NEW fOFd<

I . McGPJLT : Thas! yo i Chairman Dart!eft

a d me ers of h C misslon and m be=s of the

staff of tb e Commission.

: ! think i ough to begin by

the appreciati of my department, he perso. = el

PAULINE E. WlLLIMAN
CERTIFIED SHORTHAND REPORTER
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in it or the rem d u o t of effort and

scholarly m2 £na has gone into the pi epa a=

t!on of this propos r ision. Anyone gho has

any cow.copilot about the complexlty of the e i ai

process c certainly appreciate the [ ind of effort

: • i. of this kinda d ork ha has gon !n o a e

of an mnibus nature c ze ne the h 1 field of

j . , and co.end th= C ssion for

the o k tb .t i£ has d e in this preliminary draft

a d in the m2mner i hich it =

taLn!y yo ! a e proceedi .g m £ d oc atieal!y

g vzn everyone opportunity to appear at h!s

tL e a d £o appea or Drotest= o make suggestior s

aa In befoxe a f nal draft zs considered by the

i am appearing here $oday to discuss

and I ,,-h, u briefly the p=ecx= e les tions you

raised Mr. Chai and there are other matters

a zee ng of course the Departm xt of Correction

of the s !ooklnC £y of N Yc k tb t ou staff

into d : ith your in a!gence e i!l present to

you a£ a !ate e c e £s abo t any other sec-

tions of the proposed revisi h we thiD/ c !d

PAULINE E. WILLIM N
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be he!pf l o you ,od elpzul to us.

O ! i4u = EEe just to address

myself =o $he i ! e es lon of the peace omzmcer

s a us zo _ , ifo edm ez- h - = of he DeFer ment

of Co ec !on of he City of N York,j

mm si %er we :;ould like a y addi =i al _ e s

d e would be most anxio a £o ve them by the

I ° McG TN: By the Is£ of March.

doesn reclude. y ar i inv,, us =ur her co en s

after £ha becaaae 9 e !ll De holding h rings

a t ard the end of the year but I auspec

mee _ng a5 !£ 

. .. b cG _ : F e. We i!l concent a£e

on £ha£-o_ the balance of Zhe th ez d get £o

you w£%a£ever ",Te ay have on othe aec£i as.

I appearing before the Co ia ion his

o zn , zo - he limited p pose'- of.,Deace office

s£atus for the 2 3 m be s of £he formed force

of £he Depar£me %£ of Co eetion of the Ci£y of

PAULINE E. W|hL|MAN
CERTIFIED SHORTHAND REPORTER
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i in ='= a e .= t th the

reasoning behi d the u ==i plan to deli it

the catego of pers s ho no aalify for tb s

status particularly its effect in separating those

o are "peace office2s" solely for the purpose of

obtaining %ity fr the crimir al

against possession of f ea_ s fro those "peace

office s ' gho= i add_rich to ha ing the ri t to

la ful!y possess fiz"earms perfo police a s

functions.

! as pleased to see that the C iss!on

in its staff c ent reco imed hat the "priso .

aard" h =!d "clearly" havre the ri t to e y

firearms and that the C mmissi proposes to

legislation to effect this purpose. This

authority e ould gish to 2oVe for al! our cus-

todial (Correction officers and their

superiors in tb Iformed force up to and in-

c!udi g e a dems ho axe pres %£1y "peace officers")

. !n addit!on ho : ever and more part! -

iarly [ propose that these officers be granted

the ful! o_ po = s of "peace office s ' as n 2 defined

or as ?o!ice , - _u as defined in proposed

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER
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Subsection 15.

Unlike m ,y of th=o "peace oafice'= "

arrest p in the course of their p!oy nent

and during o -duty ho . s.

As °t of ou deparf:me tal °° =respons i: li y

ss odial ,= =I m e m ghysica! control

oz enders prior to zrai ent in

are a a e., oz t ,=e. _faee. t[ the Cit of l ew V rk_

and De £Ds rmi uely t ou %eut "='

a the w - to the Department of Correction

even before - " . = h: nk you willa ra ent % don't o

find this in am .v he .:- cm=y° " or t : in the State

and D e -sh!= u, o, _ n t the ? .tion. m thii this is

a very 8aluta y k. n " oz" !ng and ! thi k_ 'S

the kind of thing £bat l!! happen a!l over the

= I has ted to i8 that police

,- =. . in . s City only o the Boreu of Man

hatta_ police lockups are closed pe anent!y.

PAULINE E. WILLIMAN
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So o officers e. --, _nvolved in -hat have

t aj_ ona! y considered o be police

duties in cont olllnZ people %he have be

befoze they go to cou t being cha °ged ith the

aesponsxb uy he control an4 thei custody.

Soth is a e!e involvement into the

t aditi al-peace of ice zo!e 6ha. . ou Cor =ectlon

. a e me ired to do.

ed the trams-in addition e e = e

C;.t Ne . Yezk but £o upstate

I I don t :eed i o cite m es o

you , o.u the o o 2z t of m en£ of

of + 9= o - place ° - fre "

Coupes of the °t, , - to the upstate

cex ect!o al f:zciiities. Th s_ s ai e no nous

m= n,.a-n p ope so cubit' e a 2e requi ed ;o -=" o

£he ae v!einity of e sentence " "

ion $£! L%l S e d n c ection '

:.on p activities esc £t!ng those accused of

PAULINE E. WILLIMAN
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!2

crime nd those ho e defendants

secu ity prob! s hich e .iqv e.

X think you a e .J:. aze oz he fact ha

in this Oity and it may not be ti ae in most other

of the $£ate that the detention pems

necessari!y._ = w for a mle_ in !00 Centre Street,

dozens and dozens of de tl pens not In the jail

but in the rth se tbmt pr@cess the e ir£s o£h

the n hew , e h, .e are here m the Oity of N-
'-

1-a_ ,

ofhata 1 of this zesp s b!li y" ° h care men

not i . the ja!! a the - _ , the_ a esDon=!b=. i-ny o_

Deponent of Correction.

4. e here.

A def d t is _e ed and bro¶a ht by

the " - c t and placed impol e em to the Ne w ,-

dete ntion At that is. w he in the c tody of

the Department of 9

l . MeC . N: V es. The police of ee

c es into the pe that is next £o the eourtro

and t es the prisoner into the c artroom he "

signs him o t. Lt hile he -s b 6 processed-:

PAULINE E. WILLIMAN
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from t[ back door where the police leave him,

until he gets i to the courtroom he is our prisoner.

Is this by practice or

This is by City Charter.

State.

PAULINE E. WlLLIMAN
CERTIFIED SHORTHAND REPORTER

The City Chaz er requires that the Correction

Departm ut have charge of al! detention pens so

e_hat this is by chaz er.

So again we have a unique function that

relates to police operat!@a that I d a't Chink you

4"will = d in any other city or com_ nity in the

In these and other situations, the police

pog E of arrest is indispensable £o the proper per

formance of o lawfu! function in the interest of

the pub!ic safety.

Additionally, o unif imed staff has

contributed substantially to the safety of the

citiz qs of the City of New Yo k through the

frequent xercise of the power of arrest while

off duty. This has been recog :Ized by, for

example the City Transit Authority, which has

grm ted our officers the police privilege of free

transportation in retain for %e added '=police

i
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protection afforded persons using the facillt_es

.... any of officers have re-

celve c endations for performing outstanding

police o . in the c i£y.

i£ is suggested that Correction officers

and their anifoL med superiors in %e Dpeaz m £ of

Correction of the City of Ne Yo 5ecause of

°° " be giventhe uniqueness of their esponsID lity,

fui! statutory p er equivalent o their current

'peace officer authoz ity by lnC-,UdL.g this cate-

gory in Subsection 15 as ' police officers". Their

duties and £=adltionai activities in the field of

public safe y c me within £he renge of function of

those categories rrently included in that sub-

sec£i .

he last paragraph of staff comment on

Subsection 15 states :

'This pr0posed lis of police officers

in Subdivision 15 is not complete and the Cornw

missi n is giving further s ady o including

• other FaD!it se an£s performing police 9anc£i ns".

The 2,383 _niformed personne! of this

Depar £ as "peace officers ' und £he present

PAULINE: E. WILLIMAN
(:::ERTIFIIIO SHORTHAND R 'pORTER
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law a e aetua!ly and not theo e iea!ly part of

the la o en_ ore ment protective e ?ices p ovlaed

to the citizens of he Ci y of Ne York at no

extra eos o he Ci y of S a=e. It wo Id be

!
most unfortunate at this =line when =r e ra es

a e rising and £he adequaey of p oteetive set€ices

are being serio ly ques£ioned in-New YoW City

£o ellmi ate £his fo ee of men end

ained a d engaged in the ad inls£ra£ion

of 3us£ ee z= m giv =no added pro ec ion £hey

eurr utiy prod_de. For examp!e offe =o Foul

=he foii _ug figures :

I ,ERS OF T I {IFO , D FORCE

FO P &CE OFFICER ACTiVIT T C( 01qlTY-

incident

1967

Assault d RoDDery
i

At e D£ed d L rc ny

dDegree

Falsely p ag a F xe

Fel io / Assaui

rand L eeny

Possession of Bt g!ar's Tools

k .

PAULINE E. WILLIMAN "
CERTIFIED SHORTHAND REPORTER
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Posses io of D ge ous i eapo

of D a gs

pe

6

!

Total 2Y

i - . Chairman and me ber of the . Is'° -

sien. i have !Is here the number of members

of =he ifo med force of o ar Department eho re-

r police, inceived de enta! recogni i =

effect poiice activity, peace officer activity

in he co y i!e h i ere off duty. Th s

is only a oken. To i!lustrate we have 27

Correction officers q this past year the yeax

1967, who received depar tal recognition fo

being imvoived in az es£s that go all the 2ay from

assault and robbery, attempted grand larceny,

b gia= y third degree, rape, possession of dr s,

possession of aa ngeroms eapoms, felo. Li es assauit

these kin of cr es officers were involved i

the foi ea! a :es£ of these kinds of crimes of

defendants eemmit£ing these c mes.

We have a listing here of 27 d these

=r o !y the formal ones There are m __y £ha£ oux

o=_ ice_= get involved in that dom:t bec me repo £e .

PAULINE E. WILLIMAN
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They assist in m / ng arrests. Their mere preseaee

very of e e co issien oz crime. Tn=se

are %tnreeorded but v r -• _ p_esen this to you simply Co

be illustrative of the Pdmd of work, police wo k,

?tb t o° r of_leers agage in Thile not orklngo

Tha i= y ,

C i ! ! B TLETT : C - ssioner, I have

a couple of '°q s xons.

There _s Jxc easi g concern thro hou£

the cou £ y and it "s reflected here in N ," Yoi k

State , h e p=ofessiona!iza£1on of the police

probably n_e of the finest academies anywhere is

that run by o ¢ New York City Po!iee Department

here going way beyond the mi requirements

of S a£e law bu even outside New York Ci I,

Police Department is required £o i ve a minimum

progr of £raini of some 240 ho Ars. Does the

Correctlon Depar ent c / e tly an a training

pro -a= for Coz ection officers which in your

opinion is equivalent £o the :aLning given by

the police in the exercise of £hls,mos£ importa t

autho _ty arid aespons _bli _ty?

. . McG _AT : NO, !m all honesty, I, .

PAULINE E. WlLLIMAN
CERTIFIED SHORTHAND REPORTER
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• Chairman, obviously our Corrections. officers are

trained qi h a lit£!e different objective in mind.

They cez£a ly don £ get the same training a police

oz ieer aOe o i Js£ .say that we have a T ain-

ing Academy on e s lsia d. Kve °y new recruit

gets six weeks of zoxmaiized ° t a ng and ins mac-

£i n, inc -ding instruc£!o on the ise of

every Coxzeetioi% office ev y Istodial person is

ze ai= d £o fire once a y so t we main ai

p=ozic er cy theuse of he z earm and the =u!es

gover J ng i£a use as ell as in e ae a acy ef its

se. u-t it is r o£ a Police za y obvious!y

but they are trained d they are disciplined m

and they a e specifically £ra ed in the use of

. re.a% .18,

CHAIP- BA.RT TT: Fam _iarm£y gi$h

is poz£a 5=t there a e ether factors

a I 4z ci=ding [ 9!edge of he P n ! L w whi¢/ is

ex eiy Impor£an to have in police officer

Could e ask y a£ > uz convenience

£o take a look at he 240 h Im'Jm requirements

eestebi ed by the State Municipa! Police Training

C c a d give us you vi ¢ as to the extent that

PAULINI:" E. WILLIMAN
CERTII=IED SHORTHAND REPORTI"*R



ti ed e e these

Those 27 cases that you men-

ests made?

o. MeSquiTE: Yes, they ere act ! a ests

The n e=s £ha£ i .ve yoga are the numbers of

Go ee _e£ officers hat ere _nvo ved and they

4were volved in actual e es£s -n these case .

; . {E T Dotice twice yo sed the

term L - oived the arrest' as if to say --

ey made the arrests,

- JO BS: nat s a X aski you.

I . IcGRA : They have a £hozi y o

make arrests d they do. I dld say £hat

27 are actua! a =r_es£s made fo which they ; ere

given _xc a eco on. i dn' say tha

hey assisted a police officer.

C 2 ! N BAFT T : Cc iss oner are all

of Correction officers az ed in the cot se of

£hei du y or some a ed?

l . ! c@ : No, sir, a he s_de of

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER
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he inzti u=!o ns they are not it s a very

clear r ie that wb ie hey are side a

i s i io hey do r carry a s for the eason

£ha a y pe=so % %ho succeeded in obtai ing a eapoa

could ea e a very serious i a£ion. Some men

are e ed & a patrol, if neces zy. The offices

who are L = zspo ting p iso oe s e az ed.

goes h e at .i £ le =s ass e he s om =he day

shif£ many of them a e a e d in pe ee £ages

4 ald you say?

percen of £he cus£e al people.

I w a!d say almos !00

#he az eo. y are

They have pzo

vision imo each of r ins£i£= i s for iocki g up

a pe=s ai firearm befome en ez g an ins=i £ion

b £ £hey s£ have de £me e= appi¢oval es el! as

hey have approval by law as peace office s £o

carD- . eap bu£ we insis£ we have £his

For e amp!e a man o is o his fi= s£

six mon£hs of p oba£ion has no e.hori£y £o ca y

a weapon. We do ot !0 e h pe ission

PAULINE E. WlLLIMAN
CI.RTIF'IED SHORTHAND REPORTER
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is a oper persom. e b as o q lify and go

£ agh the c rse on the ase oz firearms, am

the e is a y abuse ofz -e= ms o if gh e has

beer any discip!inary ac£i £ha- [aigh£ relate

o his e iifica ion o cax y a fireaz n we

r m e his pez nit, in othe "e. d we keep

a ir istza ive cor tzoi ove wheZhez they hs e them

o not. i e i am e gge ating 90 perce :a ! ea

tell you ia+ er b zt % Pn mos Co = ee ion officers

have £hei ° o- personal weapon £ £ they wea coming

to and £ a we k o

an off-g y se?

So it s p ar-£z

- ° 
" 

Sir.ha s r ght

G q LZ%T: i .ir we ca a ee

tb t apart fr othe= c nside ati s some careful

¢onsldera ion has o be given to the or

9 es £ion zoz ° the /no_c _paii£y i volved and for the

c mpe sa£ion q eest!on in the event of injury .

death,

We have asked t ,- a % .s£ra£ un just

.PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



last e $o consider hose agencies e.ighin city

government ho n have peace officer s atus fern

their officers d e advise us t in the opini

of the a i is£ra£ion is appropriate from £he

pe £ of vie as $o the cea£i ance of £b _So

O e t[ ng that b s dis bed me perso _ !!y

a llt£1e 5ilo i b ve a! ays s£ aed the au£hor!ny

confuted upon a p ce officer o have eempied ¢ith

it a xespo sibiii y o act d you conside=

Do yo co .side that the faii e of a Correction

DaS _Soff ty would be tn appro r =6=

depar£mer £al cha ges ?

! o° McGP TE: Tha' s a g sd aest!on Mr.

Ch i ,o Perso ai!y ! do not u iess it as some

very f!a a case a d aybe i zt ou!d be a te £

case. ! thi l as a at of practice his has =or

bee consige ed, This has bee e sidered off duty;

tb - t -e depar em£al che ges d be based up a

ma!feas ee o misfeasance or %eglisence hile o

d £y° As ! say iS might be that in a given case

#oere a man did not perfo posi£iveiy as a pea e

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER
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should masse e co _%id consider t[is action but

this 24=h a mequizement to do this.

M .. D Z : Co ssionezo, may ! ask y a

he lives Oo£ey is!aad d h goes heine and he

has his $ q 2. him and he sees a m n acting ze. :her

s sp!eio 4iy should he be au = ized to go p n,d

ask [ e ! .t he is doing d so o:a?

.. MeGP 'N: i th k that on the estiom

of what he is po ed to do dea= t _ose ci ct m-

s£ances he has the precise po ::ez tb the police

office s e %d thL / it va °ies ith r officers.

C A! t BAi TLET_T: e does no under the

p es.eut !a . &ectio. 154(a) defines the tezm police

office, which is solely elat-ed to stop and f isk

%d nQ l ock as [ ceailo

VA%. dcGF : Th n he does not.

.o McGP : i thi l¢ he should, if he

is goi %@; to be called a police e icer X hi k e

h A ,, ve police ho j+ d % thi nk he

PAULINE E. WILLIMAN
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should = I_; mu,i police responsibility so that the

la , is clear £ha he ah Id have this responsibility

o t ke ac: ion e d I think e sh m id make i

in he . . Under those he . omld Be

s,.Ib3 : cz to d ma tmen£al "" " "°" a!=cxp.t _ e if he failed to

ae£ positive!y as a peace officer hen the occasfon

z7 id ze aira,

D I Ef: One ! t question.

Can yo tell us as a matter of ac£ice he£her

Co recti z office s acting ir an off- ty capacity

have been j 2ed o killed id k ther or not

thev have be co, idled fo. tne purposes of

compe sati , to be acting i the course of thei

That I'm not certain oz.

You kno of no cases

....... o° I h 2e be % the Ci :y

now a o %;< years d i'm not ., amxx!ar . . any

case here he Wor en's Cc D _ "°iue8 ioi% cs e !1%10

play on thee 
"-
D ,s s" of police office .ctivlty " . !

w_!± he ppy o search files a d e have very

PAULINE: E:. WlLLIMAN
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<

= e yo r plane.

h!. _ ' - < ,:Pa. We wl _! next b_e

° " AssoeJ.-

X o 'i o Dillon o , z°.

As ....... D. you a e he °e as o y

. . O .:
"rC

.. . _ . DILL@{,

PRESIDENT OF N , YOPd. S'?u._TE

.. D L : ! . and m ers of

the ' °

the '° " ° " ' -' ° ' ' had meetings

Th msday a . F m y ..... i the Gm y of New Yo k

fox h . " ° e pzoposed {ew Yo k.o p fpose of evle wln
"

PAULINE E. WILLIMAN
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Crimina! i = edure L 9. It's our intent this year

to revieg this law in depth section by section.

We had opportunity to be together only for o

al! days and believe me, it gave us an

appreeiat!on of the enormity of yo effort. We

were we believe, at this s£a e only able to

serateh the surface and so today i will address

myself £o a limited number of sections and ti£!es

in the la% , and ! would not wan£ you gentlemen £o

conclude tb t because I am no discussing at %is

time other sections thereof that we believe them

£0 be of an>- lesser or any grea ex importance.

This law has a direct and immediate im-

pact % on the adminis£ratlon of criminal justice

and up Distrlc£ Attorneys in the performanee of

their duties and therefore e are going £o

vitally concern ourselves 9 i£h i£.

We would like the opportunity and I'm

sure £b t you rill make it available to us to

submit to y in the nei t sev ! mon£hs and we

know t %at it wi!l tW e at least that !ong, a ful!

and tho o we hope, repo of meaningful

recommendations to e C mission.

PAULINE E. WlLLIMAN
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Id "l! . to begin, by dis

cusslng just very very brler_y one portion of

Title C° It relates to Section 1.20 which de-

fines police officers. We note in that section

that you have included as police officers de=

tectzv= !n%=es=!gators employed in the Office of

the Di tric Attorney. ! mere!_ y ant £o call to

the ' "° ' " " eCo l on s atten i tb t such Invest!ga ors

are hno m by various titles throughout the State

of New YO ko !n my own office, for exampie they

are l o as confidential ° °trim!ha investigators

in some other offices they are known as criminal

Inves 5=to s some of the Ne 9 York City offices

they are kno o as and

racket investigators o

ti only s, ,: e .o the Co ission _ha

we ould not ant there to be any confusion with

respect to the ppi cation of this section and we

might suggest £ha£ if a substitution is necessary

to clarify it, £ha£ we might simply drop the use

of the . e detective

Ci& x%q B R2LETT. I Dillon I recall

that £hi as a vexing question obdch pla ed the

PAULINE E. WlLLIMAN
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codes committees for some time and it accounts in

part at ieas for the !a andry list no to be found

in 1.54 of all those inc! aded in the peace officer

category because of ne a_mmer n= nomenclature

used by he fferent officers. % cou! n t under-

stand hat you cou!dn t agree on one name for el!

the feilo s nd have t t used in the sta£u e°

%. DILL : d it poses so many prob-

!ems for us individually with regard £o budgets

and their a inistration, i t _nk that the cleare

intent of the Go._mission is to include investigators

in Dis£r!c£ Attorneys' offices.

CNAi L% B TL TT: if 4e took the word

detective at ,° it probably ouldn ' t do violence

to ghat we intended and in your judgment it w ald

probably c er al! those ho do perfo g police

functions q the District Attorneys' staffs?

M . DXLLO : Yes. I don"t know of any

investigators ho are perfo ing non-police func

tions in D.A.s ="OKmlces.

oo C : IS there any formal desig-

nation ade by the District Attorney £o such a

appoin£ en ?

PAULINE E. WILLIMAN
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n #iXT_ TT. They differ.6 P % £ I "

. !LL iq My o are hnciuded in my

budgetary appropriation ly appointees are on t

.e Distri A orney's office. Thapayroll of <-h

..... e York!s £o De s£i guished fro the City of 
"

here they r ain @.% the Da o12 _l of the Police

Depart en£ of the City of New York and are on

Dxst _xc A to _ney s ofzlce.

M . . CH : C a!d : e get some kind of

D s=r c A orney at the "-" -ac !o ai en by the _me

of appointment b o !d ndzc e ten£!on that

the in vid, a! have the s atus of a police officer

for purpose of the code? It ould be up to you

0ne h you a. £ed him to have t or not but some

zo aa procedure 9 ould be gone £ ou h.

kl, D!LLQ g: Wel! we [9om!d have no objec-

tion £o that. e just feel that we can't mandate

he !eL of the State of New York. If it's

for and all ed, e %ou!d e =l %ly feel as th agh

we were accommodated.

C 7 L L%I{ B%VI . T: That w ald be the

simple ay to resolve it.

. WK, ILE .: Every pioyee i the office

PAULINE E. WILLIMAN
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of the " ° "i=[:r c Atto %ey desi ated to D ve the

statue of the police officer and you u!d m : e

" he desi nation ?

• &.M . APP: You c a!d deslgna e a s£enog-

rapnea = you ,anted to.

MV.. DILLieS: I would hl z that could

i< -,. I APP : I£ - ould have £o be desig

na ed by the Di £ u ney not by anyone else.

M .o. D!LL : Gent! en, y on!y ..DcL nOge:

in even za slng the =sue" s to point uDo to y a

'-°° ' A£ orneys Association ants i£

o be the of the State of " = a

=n 4== . ga or in District Attorneys'

police officexs and i submx to you that the great

t - Co ission ill see to it that thatwisdom on =

is if you agree i£h it.

Gentlemen I gould a!oe £o move to T =!e

D ., /les of idence Stz ndards of oof, and i

1o =o

C % I @ B#STL TT: Exc,- se me. May

ake ° °u = one re est in connection 1.20 i for

rays e _f a d .... i =nlnk the C mission wou!a very much

PAULINE E. WlLLIMAN
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appreciate; an opinion from the District

Associ,% ion as to i st category should be included

in th¢ d, efinition of police officer because you

az°e the }e©p!e ho are going o be prosecuting or

m inS .... ...... " ,h, %e o no cases are

p esented to the Grand Jury in co n ection ie, h

c io hy non=police

C [AI _ @ Dg T : ,Yho a °e in some other

category d we 4 ald be °ateful fo your vie :9 on

hat point hen you ch one.

are ce :tainly going to hear from us f zrther on i£

and I precia£e yo r i %£erest.

7 - = to Ti£1e D,

Sections 30.30 and 30.40. oth deal ith evidence

of Dr o u n iflc a or a , ,en amt Section

30.30 deals ith priom iden :ification here the

itness is zable 1o identify a defendant in

cou!ot and 30.40 deals ith prior identification

where the itness is able to identify the defen n£

in co[ zt. o£h do not require defendant s identi

fication £o be in issue merely his commission of

PAULINE E. WILLIMAN
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This sees $o cia °ify a%d e coemend you

i a p ior disp,a e on this po under Section

" " 
" 

ue. Unde Section- .30 no

app s £?m$ hearsay evidence can be given by a

person in hose p io identification as

made = Zha£ i£ he e the v i£ness is no able to

a£ "-%" " °= ="

=c azan u_% his ecogni£ion of eezend 6

on such pzioz= occasion. Neithe 50.30 nor 30.40

pez mi£ evidence of pmio pho Zog aphic iden£ifica=

ion, noz does p esen£ Secti 3.93 of the Code.

We suggest to you t at pzio ° pho£ographic ide ti-

fi £io gh£ eil be included in this section

Then :i le both Sec i : s 30.30 and 30.40

ai!o evidence of p io identification made under

ould see appxopriate light of Wade and Stovail

and Giibe °t those cases of strange ationale 1o

boey in -== sec£i , of pzoceduze to est =

val , z y of suu[- - -re o = le l£lzzeanion_ and the

o-cour£ identification vhieh may foil under

PAULINE E. WILLIMAN
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such C-- o

. . o l d I [ ili get £o t %et

at a a - e polnt 4r. uenze °. As matter of =

prefe z .g a catch=all ._ = °aeel lon to cow=v £hls type

on cou .,.=nt,.f_ca on. We have great hopes

noug 2 ay De

- v one °eason ! =h -o. .. o.-.. o perhaps staying away f em

" 
° " .d area. Once youany at pt to legislate in h -

e tasl sh a.precedence for all this= o -. an fi'eeze 

into the sect" °on then any ch ge in di=ection by

the S p e[ae Ceu £ wii! ot e nate what we e a

. . DIL en I ge to the mot!o_8 to

8 press_ , .. -. =_'" again_ we _had intended tO ask

you to &oc -uee add .£zonal section or addi£1onal

p agraph !%at ould be in the z of a cat_,, =,i,

PAULINE £. WILLIMAN
CERTIFIED SHORTHAND REPORTER



35

-h- erm ned y _ Cour to be sup-

presso ....

PAULINE E. WlLLIMAN
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o °° n.50 and forg' ve me

i t y o foli - efers to .n 9 peac[ ent of

..... o. . ovu able. a..e Assoc a lon has g av

" 
,_ . L o .[o ,.S term

and ' h conce n I might add, gen l . , is some-

..... ..... poop! e to£ally:he wit ees : - {= = . desu:¢o2 the ..... s case

d completely before such tesZ ony is

eal I v %favorable.

destroy i . There is a difference hez°e. l

...... bedoesD * : ,- to t e ly dest -act ire.

respeet fully -° where . e ,

to des$roy' 9.o @at poi £ &s e are having s%__l-

unfavorable" m -

::o_.. %ZB ,: If a :, i ness imp!ieites and
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then testifies at the trial that the def dant as

not the person at the crime at a!! it as s meone

else tnau as !n . nscia y un avorab!e. If he

simply testifies that he doesn't remember anything

about it o he , asnwt theme and so forth tha gs

not intrinsically unfavorable. The purposes of

£ha£ phrase i trinsica!!y unfavorable are to pre

vent puttin j a ,2itness !ike that on the stand who

donSt say on thing or ano£he and then hen he

says Z don t m e er st t reading hls Grand

Jury testimonZ7 and Do you r e e testifying

this on the Gr %d Jt 7?' ,m%d thereby getting the

ho!e aee in even though the w t =ss is not __.on ,

eo testify that's the ; ,, n. of this

unfaverab!e.

. DI L : i think £h, t zelates Dick

to what my ' ! be.

F !rthe ore, we sugzest that such state-

ment sho idh e pezm £ed°- to be used to a!! a

i£nes5 to mefresh his recollection , heme his

testimony differs from the star,ant since s des

of difference e±zd i don £ think e are talking

ab !t the =_ don t remember situation, since

PAULINE E. WILLIMAN
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shades of difference, inadvertent omissions by the

witness or erros in details of .his testimony, can

and in fact often are seized upon by an opponent

and e agge/a£ed by an opponent, if such a change

is made we 9 ould, of co irse, agree that the opponent

should be permitted £o cross examine and £he need

for the % £ness £o refresh his recollection.

Our whole philosophy, lor. Denzer, is this:

We feel that in the administration of criminal

justice we are bogged down trying collateral issues.

Here e have just one more isolated factor and each

isolated factor causes us tremendous difficulty in

the prosecution of criminal matters. Here we have

one more isolated situation where even factors that

are not intrinscially involved in !%e lawsuit but

rather have a bearing on he witnessw ability £o

recollect and his ability to testify as to a state

of facts.

M . D ZER: But to be realistic, you know

what happens in =hose cases, Mr. Dillon. You have

a witness balks and the District Attorney kaow= he

is not going £o change ' I doter remember" and tha s

it. So he takes this opportunity to show the Jury

PAULINE E. WlLLIMAN
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eve jthing tha he man said in the Grand Jury;

that's what happens, The Court of Appeals won't

sanction that even n . The reasoning is not e!ear

even n . The e are cases that say you can"t do

that.

. DILLC : Mr. De zer, isng£ e_here a

happy medi ? isn't the e an area where we can

agree? i think we would a!! agree with you that

that type of approach is inherently improper.

£L ± B RTL fT : What language would

you use in this section?

! . DiLL q : Actually e haven' t drafted

any, D!ck and ! w ald hesitate --

CP I AN B_AgTLKTT : Wil! you t I to give

us s e£hing on this point?

We certainly sha!l.

! . Dillon, as i gather y ax

is bona fidely confused?

YeS.

Why idn'£ it do £o show

him his Grand Jury testimony and then you oui4 '£

have to have him read it?

MR° D!LL@ : We would not qua rre! with

PAULINE E. WILLIMAN
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having su=h an offer to refresh the recollection

of the witness tside the presence of the jury.

iS. APP: That oui4 seem -

. DiLL : I think your suggestion is

e!l founded.

3 says "Such party may not read or summazize "

that as intended to mean bef e he jury?

. D L : Oentiem a% referring n s to

Section 37 the District Attorne Association

wholeheaztedly c ends the Co mission on the

eh ge or he p_ooposed change regarding accomplice

i assume that when Paragraph

o . AL We _igured you rald.

M . DILL { : Let me mai e this comm.n

Asse biyman.

There is some h zght among our member-

ship that to£aliy r ovlng the question from the

jury as £o ho• is a% accomplice might not be wise

in particular instances. I am not empo ered to

eomme t f ther on that point because we haven't

esolved at i£ in genera! and in principle, we

wholehearted!y endorse the change of the !aw with

PAULINE E. WlLLIMAN
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i eregazd :£o ace mp_ices.

to Paragraph 2 --

point of vi to the

You mean there is a

that the _ns£r c !on

ought to be to the ju y, "If you find the le.ness

to be an accempllce then I give yea this -axning

should give thein reg= rd he eight you ,"

mony" ?

% .o D L : Yes. . other ords in

cer£ai n i_ ums£ances0 it s! ht pz'operly be !eft

to the j- a y b t again ar own time

ilmita=ions we did not resolve !£ and ! don't

feel that I am prepared to discuss it th you

in depth today, !t is a preva!en thought

many of o x m bers o

Gen£! men this next point might seem

somewhat insi %ifican£ but i Pa_agrapn 2

30.70, an aceompiiee is zeferred o as eae who

the ezendan£. The use of the

° tords aga a defendant would seem not £o requi e

cautionary instruc£io_n_s by h_ couP= as to mo£lva-

t!ons of an aecomp!!ee 9 ho es£!fles in behalf of

a defendant. This can occu= , here a co-defendant

PAULINE E. WlLLIMAN
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es ifle d ing the ial, or &mere a co-defe da t

has pre& iously beam tried, or where a co-defendant

• has previously pied ai! y and we suggest tha the

wozd8 i Pazagzaph 2 of this sec£i , "against e

defend £ " igh£ propezly be eele _d.

-°w you may ask wseze ou!d the motiva-

£!on be if an nu vxeual Is testifying b halz

of the de eg - to Wheq an accomplice est fie8 on

behalf of the peop!e genezally /ments are made

£ha£ he has made some ar e gem £ ith the prosec /-

tion for his case to be disposed of on a more lenlen

basis, et ce£eza. I thin/< t t '8 the moK_v aKlon

that is referr_ed to the main body of 30.70.

C %, o B.API T : Yo% think t ds wa ing

ought to be given i%ethez --

. DiLLO : i c q see-= injustice he e

the man is % acecapiice re dless of who he

test_a_es f . We @an'£ look behind his mind o

de£ermine wb2 £ his "motivation is in testifying On

behalf of a defend qt. Oux minds can r m rampsm,£

in sp-eulat upon it but '

there is no ea£ injustice n removing the words

f=om £h£ section £es£ifies aoa ns£ the defendant."

PAULINE E. WILLIMAN
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. CH ° You wou!dn't do that d

mandate the e, a y ..... would you?

Yo £ have a case _ e e all za probabilities

were he fae°$ iat this fe!l was..an

ues- -i" z es for and he is £a l a!! the blame hick-

self and so on?

I . D 0 ,Je have seeh sir,

able cases in the various ju=isd!e£!ons of the

State here that has pre ±s l2 happened but gem-

t 11 has be . ied coneral!y x= after a .......

v!cte_ a £e a co-defendant a%d aceomplice e fem r.,£

has be r e o c d and e ing hi en-

fence and for whatever his mo'=iva mon is is pa =

tic p t_n = d e e of a case ga- £ e

t es have reason to

suspect his motivation.

Pk : Wo i n £ you make cauti e

tha here was reason for it before making pre-

cau ! n y ins uc£ion?

\ .. DILLON" Absolutely.

As Sou =a , he Co x£

w id give precautzonary Ins£ruc mon as we!! as

in a ease e here there migh be a b sis.

PAULINE E. WILLIMAN
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dif_er frc the case ere the ace npi!ce es i ies

on bebmlf ef the people?

9., : CP : Then there

basis f r s pic!on,

., D L :

is al ays a

Not eeess !ly.

That s the theory of the

prese acc plice ru!e.

, Di O : We agree ith you tbmt we

may qe!! be s, mit i to you change in principle,

a change i . he basic

I o !'m ry n= to get at the

, derly g reasonab!eness of i . i seems £o me

tb if you go so far as you go -- •

< . D L : Let's ake£he ease of he

accomplice who receives fr eeource $20,000

£o testify en heh if of the defem4 t who ass ed

he f !! blame and responsibility. Should there

be aay fe of ins ruc ion . h respect o b

e th egh we c £ prove it and ca.n'£ i

in the co £ as evidence im the case?

he is accomplice then is re!evan£,

PAULINE E. WILLIMAN
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a non-ae¢ mp!ice ho gets v20,0 J for giving

test ny. What kind of ! s%r c ion do you 

then?

zan b.ave a n -acce mplice .ho would do tb t but

tha£ m -aec p!ice wo, Id no£ be a s ing £he full

bl e.

lifo q ,2P: e migh£ no have %ythim, g

to do with ghe r e b £ say "Z did i£. '

. D i q : The%. he is n accomplice

i thi i< y a e barking up

the 9 sg t ee. As a practical mat£er, we are

to have a h d en a t e !* h £[ s sec i n

as it is and if , e add in - su estion v_ £hi !

We submit it £o

Y r point is

: suspect ! wasn't too e e-

PAULINE E. WlLLIMAN
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30.80 refers to the admi s bz!ity uz statements

ion a p e he . o. .o- ' tha coerced confe -

a Iss= s by a e e dan should not be

._ .. e :ie nu agahn hi . h_ e are those

but do e o se ..... t a e D inci !e._ . As a mattex of

fae£ ht go z £her and syl z the C issxon

slons made tooDm va e c t° ze0_, n e m_gh . . be held

quaia$ na zss b _e. T should @i qt out that

that's- o£ the majo tv o you "

t _me v e e ve xm and 6oua ly discusse t £.

We hav m ed the ° -p i xe of inadmissibility

enzozcemen ....tak Dy law 
= 

" of£ ce s.

.... : v 2 of ec ion 30.80 poses

3 s o e L . es o pot tial sit tion for s.

The seets_o o :lolds tha: a ,uo es . s£at ent o

dm ss o de by a e:.end on a prc ise oz

ma e xax b=neg.a, t® h msexx o another person "-

PAULINE E. WILLIMAN
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upon a p mlse of ma :emiai b ,,efm to se!a ox

aec: d s th, uge of a ....... e

• - .- = y a ef dant who%iy vo! ari!. -o made ae_

e s

n:= . minute be

eeNe4/da g on £ s cc ences discus-

the °"p O , _ f@_ a seduced p!ea

so

b" give . ....

trial _ . ,- s h £ statement i in fact given.

- S ate enuo

a plea of ° afO .'m Of .... o

D .. D @:: Oh, no. We sine aware of the

dls -ne c;a .nd we don'£<° h ° they are £ru!y eom-

hea% :he Ity plea en e=ed and !a er

i h : . ,....... m we a ee with that r ie t t uch a plea

::e see thig a ea of the law qu a daf, er atiyo

PAULINE E. WILLIMAN
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:ere an individual, wh he g±ves such a sta e

n he plea bc Sa sr.ing process, qquestlon !y

the e is a e ial be %efi to [2. Thence is

ge sra!iy a constituent de to and then if

he lat ,ecants if he late refuses £o go tb2ough

i£h his e d of the barga4 n and decides that he

fa !£ ®: the pert of the people it w@ !d se to

tb £aeh a st steme £ sh d be a issible in

s < D ]Zm£:. A poaice omzicer or 

who te!ls the defen t Leok if you wii! a £

this c i: e we il! give e lesse plea " d so

on?

in the e e st ce yo a e c e ed ab aZ?

" 
D_L u . . .

C::: Z :TI : say you

PAULINE E. WILLIMAN
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t[ t a ]e to assault h= '=° ._ _ .zrd is a =easonable m .-

'-._e u._... .n° , - second to hird a ve co--on

educ , ,e- - -,- - all b by the coup°is,

,. . e prosee to says I I!

consen to a plea to_' edueed_ a :.. . ._ but you have

, -o -, : Then ._ he _ back . b,,i

a e t you o be able : o it

accep Se p!® o m u hi d generally the

--- .... ° .... e the e is o q es len

h_ physical o 2 sense. Then !a e he

dec d s" - ' 7_ have a change e?_ hearer. I don

vo!ur t v act. %1e e Id llke he opportunity and

- 4. e I - Go!de jus£ r. i is

PAULINE E. WlLLIMAN
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provision more , ' '- o_ y aga s£ yourself than

. rz vo _ construing £he

PAULINE E. WILLIMAN
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is obta! ad fz the defe nd nt by me ns of the

p c se. Z ts oe it that that w ald be the pr iee

of ! eing the statement. You get a case : he e

the s at en is vo!ant.teemed and it w8 not touched

by this.

! 2.. D L : X would respectfully dls-

agree ith y . ! 7 zld conclude tb t it is

touched by this and I c ld spee !a e that mos

of o u o Judges ?ou!d resolve any

]zestie a a!u g these ! nes in fa ior of 5 e

def t.

r- it a vo c teered h o as - "

of a pr se?

," D ILLO : A pre ime hich w !d me ul

a £eria! benefit to hg nself and if the e is

a pzo ae involved in h!s 2hole negotiation it

, ald se to me £ -t that taints the admissiSi[ity

If X and stamd hat you say

X e the facts eh - defendant sends f you

° "T t ee talk i t

to tell you _ .... X a comeou the t fe!! is "

PAULINE E. WILLIMAN
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Tt il o doesn -

L
he Myers case

£o ..... A a zaigaed d given ;-'
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and he chamges his mind.

to use h!s?

C k BARTLETT:

53

Why sh idn'= we Be able

Are these discussions

ghich are i itiated By a note f the jall c -

@acted x the presence of def ud £us c anse!?

° GOLDE : Sometimes yes and sometimes

no. hls presents a sticky p Bl in this respect.

We have many instances Been £o!d by the defendant

on't £e!l my la' lye . My !ae /ex was f nished to

me. My lawye may not he my la ;ye= alone. He may

be the mob=s.= What is the D.A. to do ghen the

'Dor I£ tell my lawyer ?defender himself says,

. AL : I kn the ans er £o that,

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

C L! BARTLETT: As y a well put it,

the right to = ansel problem is hat detezmlned

the case yo= gave Is. Riding back in the ea might

well determine %e interview9 9 i£h the defendant

af£e azzaig £.

. C=OLD : about there is a

The la jer comes £o you a d says, '%ook,

my man is !ling £o give y s me information if

you make a deal with him. ' No we are dealing
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wi h the ia ,$,er and he gives you the imfor mat!on.

CHAIP!L BA!RTL T: i think we. see the

prob! . I do thzm < the problem gha£ (d) as

itten is a pretty accurate recita! of the !a

as it is. ! 's a matter of whether or not £he

situation you describe -=

Yes.

Would it solve it for yo

i' (d) 7=0 e c nged o ;=not in t[ e presence of

counsel for the defenda %£"?

£<. D!LLO : i thil i wo id solve part

of the p =obi but r. Golden mi<es the poin+ that

though it's not a happy point £o W e as m mbers

of a profession tb t sometimes an attorney is not

truly ihe attorney of the

org ized crime £ ers,

CNJI \ BAPcTLETT : i think e have the

problem, although i dong£ kno that we have £he

solution o it.

i!<. DILL : ! [oving to Title H Section

50.05, bich deals oi h a prosecutor's information

we kno t t the !a provides tb _£ i£ can be isst ed

at the direction of the Grand Jury or the loca!

PAUL|NE E. W|LL|MAN
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55

"4

court or t the instance of the at orney . We are

having sc me difficul zy in our Association to under-

stand clearly }i en and <here d under what cir-

c s ances he can use it at his owa

instate.

£_. ZE : May i interrupt

agree ith you that may not be £oo entirely fair.

%That i £eant is this: Throughout the rest of the

proposal here i sta ces are cited hen a prose=

cutoffs ir for ation is authorized by the Grand

J ary 9ome i es at the l , er court ' s instance,

a!so the D.Ao may substitute ° for a reg !ar

info a£!on if he an£s to. All that is me e£

here i that wherever it's o£hez% i e the Dist ice

Attorney's instance whei e it gs o authorized

maybe that sbeuid be clarified. This is not a

state e t £[ £ the District Attorney can

ai ays fi!e one of these th ngs y time he wa ts.

C J I -iA} B L T: A£ his o <,n instance

would aost ce oniy be o replace a complainant's

infoz ati .

PAULINE E. WILLIMAN
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I ouid like to go on and
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ad e= myself to just that pe! !z you !l!

Y. w a!d appear __ om s cceedlng sections

- , District Attorney is . "pe.m £ed £o rile

this information at his o n xns eece on!y as an

ei qs£r ent which supersede8 an earller information

oz _ns= charged in theor c mplaint and u= any == =

prosec ator u s ir Ko ion e ..... mu. be supported by h_

facuua_ =_leg=t on u. "the o gxn=l info ae ien.

But fez .... _ 8eels zo ./8 a the

p osect Zer s o a on unnecessary and ¢ -

bersome -e of al! if there are any defects

t .= o m of the ori zma! infor t!on an oral

motion in court to amend is sufficient and is

provided for in y rar proposes !a o

l ' zm ° The purpose of hat is

simply to 8ire Zhe D.A. q optic% to i . He

may not like he form of he original

He aoe n have to supersede i mf he doesn't °

to. ! don t kn what: atility it would have. -You

say he probably woul n t do it most of the time

PAULINE E. WlLLIMAN
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i£ poses ne problem £ha£
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Zi T . You can do hat

PAULINE E. WlLLIMAN
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4iI. uILL ].= .... Yes, = c u. Th s° option,

again , e a Pack o h s e prool the D.A.s

have and if you file a prosec tor 8

and subsequent= ...." " ae our[ en£s and paper ;ora. We

feel " ' ' nes£ a =ne use of i in .....

would ° ' ad to our prob! a inis ering

2 . D , Z 14: You. m gh ge£ a case for

examp_ , migh get a $eries of info ations

'- y nol ce...... o, ' c=rs agains various defendants _ nd

you migh %t =o clean up £he e;hoie h %g joi £1y

c[ ging a!l defendants i h a == or

crimes that of q n At a v rate as M

° - jus op ionai Y a don' tBaz£!e£t ° " ! -

have £o use it.

- - he e ej e Dis£ ict At£orney desires tochange ' .

add charges, the proposed !a should pe mi a

\
\
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• --4

O _On court ect o the $ e

es .... c = as ._. . a supe sed!ng p secutor s im-

_o ma m< muld req x°e and .... m tha he ca a

would suggest that to you.

._ : _: be pretria!.

n ur z on o . =mn the zacts that wo l sub-

]ity to fil the eoseeuto = °

I'm sorry:, to amend i£ orally,

to move orazly amend do you ]ot

<Zo D! L : Not to add arges not to

Not during the trial. This

A 4s long a the o_ _g a!

o do have he Sgh

We o ght to agree

add ne s<.bsta&zt&vecha&'ges

PAULINE E. WILLIMAN
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what we meant by that whether it means adding

charges or not.

MP. DILL : Yes.

N , he section which deals

ith the prosecutor's information after reduction

from felony° ! trying to find the n ber of i£

but it wil! come to me. The court ks the p er

to order when a felony is reduced either before or

after a hearing. Again tb_is would necessitate an

adjourm ent for such purpose and arraigr ent o

the new charge and a subsequent return.

.. f a are speaking of just

slapping another back on !£ and ca!! g it petit

larceny instead of and larce y?

.. D!LL : That's been the practice.

.. DENZER: ! kn q. % , derstand the

necess tv_ _ for it but you must admit it's

sloppy.

- . DiLLC { : e agree rgith that. We

agree ith that. We aguee that in terms of

mechanics = d precision it ould not be as ideal as

your proposal, Dick or the Commission's proposal,

bt £ again we are involved ith t e e d disposing

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



60

of far more cases han we have courts, disposing

of far more eases than e have Assistant District

Attorneys to dispose of them and we don't feel

that that is a change that will facilitate or

expedite the administration of crimina! justice,

The records are still there as to what happened

and what oecur edo

PaR. J qES: Axe you referring =o 50.35

or some o her section?

IR. DENZER: 90.40; that's the one reduc-

tion before any hearing.

C}IAi I BAP LETT: Substitution of the

prosecutor s information o

MR. DENZKR: Particularly in New York

City Criminal Court it's a problem.

MR. DiLL : In the Buffalo City Court

it e s a serious problem.

serious consideration.

£ . DILLON :

We e !!l have to give it

We appreciate, gentlemen,

that some of our discussion here today is not

necessar=ly ea=thshak!ng h t i£ has an everyday

effect upon us in running our offices.

PAULINE E. WILLIMAN
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Gentlemen addressing myself to the wis-

demeanor information, or misdemeanor c plalnt

according to the proposed law, an infoz ation is

required to contain sworn factua! allegations that

show a reasonable cause for believing the defendant

co,mitred the offense charged and, (b) would con-

stitute legally sufficient evidence -- that is

faces hich it presented as testimony and accepted

as =rue ouid establish every element of an offense

charged and e defendant" s ai!t thereof, including

evidence of corroboration when required by law.

This is an extrew.ely dlffieult standard to mee

at the tset of a criminal prosecution and i

think the e amples are obvious to you.

in he ease of misdemeanor rape the people

would be re ired to state all evidence of cor-

roboration in the infor _atlon, wnat constitutes

corroboration is in and of itself a most difficult

question. The in=ricacies of the situation prove

it difficui to s ate clearly within a few hours

after an arrest and furthermore, in many cases

investigation t ards obtaining corroboration

is pending. At the time the complaint is dra

PAULINE E. WILLIMAN
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\

the people may not be in possession for ex._mp!e,

of a c ple£e m+di__+ report as to evidence con-

earning penet_at!on =hu evld,.nce of cor:obora-

£ion in ar jud ent should not be required in+the

misd ear or c plaint.

i. DEN R. wna asset the rest of i£?

Do yo o .ct to the sncm g of e_he requirement of

a case being sho n apart S!ppose i£ read

ce zobora lon need not be estaD .!shed but other-

wise thence !s a sumzlc_en cas_+

P _. D L+ + . We do nay,. questlons about

tha$. The ° .....re e xemen for a legally sufzlc!en

case ald in effect- += +:m= ++= _ impossible for £he

people to come forth with a +a£!d ozmat!on

where some sort of analysis of the contraband,

for ex p!e, dz gs, a!cohol, a +eapon i= neces 

sary to e oue a case £ha +s 50.35, i think.

+. D ZER: ! understand the n ¢o£ies

case .e e p .e you don have the chemist s

a£ the time. Suppose you had another

nstr en£ calling for 8 e hi g else that had £o+

sho- reasonab!e cause but that had to be replaced

by a regular fo _ nation before any tria! occ ed?

PAULINE E. WILLIMAN
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it's close to She short affz vm . Do you thmni<

that ould solve the

M . DILLON: T think so certainly°

The there is one o her problem related

to all of chins. In many cases at ithat early s age

of the crimina! proceeding, a necessary i ness is

able o app r at the time of he dra ing of the

n omma o . i concerned abo a police o f eer

o se _ ,gh * i d v!dual° " s eai g from a ca= amd the

police officer may m e a elephome call to deter-

mine - he her ° = e ndzv ua! -- £o the o' er o

determine whe ne= the v dual had ' aut orx y to

enter the car d take goods of misdemeanor raise,

!£ may , ell be that that !tness is not then and

there me ia ®ly =vaziab!e and i h et the comer

of the at tomobi!e to s ea £o def dan£ s lack of

permission or authority to take any property fr

the veb ele a misdemear or c !d not be dra ,

.. F/] .. Could you tell uS what

language this testimony is addressed to?

I . D!LL 7 : 50.35, l 'm Sorry.

PAULINE E. WILLIMAN
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and (c>.

. DENZER: Suppose again you reduce

he requirements oz h. reo !ar information in

£b ls ay sai_ng £ha£ all he el ents b ve to be

established° Hearsay would be available or proper

as far as the information is

Co t of Appeals case £hat

Under the Tennyson case?

! don't kno ?; that's the

it can be based

On nea%°= ay.

M .. D Z P : Suppose yo had a aie !ike

mt ',ouzd £h=t be sa

. DII : tha£ was

to be y ne =t ugges ion and X will be pleased o

skip gh ovex £ to save some me

qA l BzEfTLETT : The Commissic hasn'£

adopted that vie ? yet Mr. Dillon.

MKo DILLOn: i kno ,; but .hen s' ch a dis-

ting ished epresentatlve says ' qou!d that sa£isfy

you? that satisfies me al ays.

C .A ,£ { B#A,TLE : It encourages yo o.

,. DiLL q'. That's right . I feel i

PAULINE E. WILLIMAN
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Id a little better on £b t uh mome of the

NceT, gen !e e , addressing yself o

Secti o% 50.15 i just have -= The one point as

made in the "Aasoc±a£ion £ £ reference s made

there to the person Tea ing te the information

to be o m as the complainant nd

of course that is xno ,, ThencOr ec as %e .

comp!a % q . . uhe oDeoDle, ox the State of ew York

and it s as to which one of

a number o o: w tn sses to a given crime actually

oDlaces his n e on the - -= u = . #e j = have

n_s may not be sha ed by you, that

sc m-e j ists may feel that a police officer =ather

te ao in t and b he might order a n '

dra __. We don' t fee! that it s an

a ent o .bring it to y az - 

,. #PP: Do y a have a suggestlo for

a change? The thought occ' s to me that maybe an

indivm a go Id ho!d back at being =lled a c =

PAULINE E. WILLIMAN
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i . DILLON: The complainant is under

our ia the people of the State of Ne York.

M .. D Z % : Except that in the sec£1on

whic o tlines the form of the information it says

it must he signed by the complainant and the com-

plainant is any person --

I . DiLL :

I . D ZER:

. DILL { :

o ledge of the facts.

S e.

Gentlemen, ! would like to

\

i

go £o Axtie!e 60, the warrant of arrest. Gentlemen,

at any time that you feel I am taking too m ch of

your £ime --

C !A AN BARTLETT: We do have a time

problem but we are most anxious to hear you so go

right a!o .

MR. DILLON: What is perhaps the major

change in this article concerns the grounds when

such a wa rant may issue in Sect_on 60.20. The

couz may issue the warrant if !£ finds the accusa-

tory instrument - hat is the prosecutor's in-

forma£iom is 'sufficien£ on s_ face. ' This re--

quir e t where a misdemeanor charge is filed w ald

requixe a sho ing of a reasonable cause to believe

PAULINE E. WlLLIMAN
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that the defendant c it£ed the offense c m, rged -

i . This is the ame probl as

before,

. D!LL : Yes, all right. That was

the probl m hich ! was willing to skip over so

lightly because of your c mment.

4-£AN BARTLETT : Your point now is

that the s e problem attaches in what the judge

has to find?

! . Right. We commend the

Commissior for the provisions of 60.60 providing

for a ants for any offense executable at any

hour of the day and expanding %Ti£hin reason the

police officer's .p - e. to enter premises in execu-

tion of warrants.

Gen£1emen, A £icle 65 the summons, again

concerns ie self Mr. Defter, %9i£h the same problem

that we have discussed and I call that £o your

attest!on seeking the same relief on behalf of

the District Attorneys Association.

14 . I understand you made some

c ents ab at peace officers at the outset of

these hearings and ! did not hear them in to£o and

PAULINE E. WILLIMAN
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I apologize for that. I ould Ii ke to discuss

briefly I icle 70, arrest ithout a Tarrant, and

discuss he areas of the Fight of arrest by a

police officer or peace officer. X , ili

pass over the citizen's arrest but under e present

la a police officer can arrest for an offense where

he has reasonable g ounds for believing that the

person ha8 c i ted a misd eanor grounds for

believing a person has co t£ed a felony. ere

the C ssion has proposed a !ong overdue ea=pan-

sion of their powers -- that is a misdemeano no

longer need be committed in the presence of a police

officer in order Theoz him £o m e en arrest.

st dard for al! is made the same. Again

i d 't : - t to take the time 5u£ we commend the

Commission for that change.

any change here as you noted°

We have not

We st!l! ta!k the

preset st mue about acting i£bln the geog aphica

area of his empioymemog.

[ i. DiLL : Yes.

6 a N P LE T : he e is under con-

sxderag on by the Legisla£,m e this year a choose

PAULINE E. WILLIMAN
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in that regard and I understand t the " " " 

Attorneys Association supports ha= is that right?

iq, D L ]: "fes, we do.

CPAi 4/ BATL T :

for fei y c mmitted in presence?

! . DILLOn: Yes.

C -AIP ' BA LETT: It probably doesn't

change because it probably goes more to the tort

liability question and the comp. question,

I, . DILLOn: Gentiemen, under the peace

officer's subdivisions of tha= particular section

of the la , theme is concern a .d we have approved

it in New York office primarily £o a!!o certain

specific type of !a enforc ent officers and l

8m thinking no of N York State and N York

City cigarette tax investigators, for example, £o

be pez itted to make arrests based on probable

cause for he crimes they are c xged with en-

Is it in a separate statute?

I . MeQUILI2 : No, the sugges£ion has

been made tha£ e have tb £ in a separate statute

and giving th the same p , ers they now a£ e.

! . Some of the people in that

PAULINE E. WILLIMAN
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line of activity have been prevailing on the

Dlst c Attorneys Assoc a !Ono

C IA! 4 BA/T _T : We didn ' t intend £o

strip th but we ere t fying £o avoid again the

laun y list and =here they have limited police

officer function Te th aght it ought to be set

forth in the statute unde= hic they operate,

. DILL : I 4ould like o turn

to A ticle 75 the appear ce " - + f- ich se s

£o formalize the invar_ous s ons that

pro3ec6. _ni ar icle permits

a DO!lee ofzzeer, so di=e tlng him £o appea

court. This notice may be issued for a mlsd eeanor

in li of arrest _th at apparent - or even after

a rest li of taking such individual directly

to court In the . a er st ce a desk officer

may as a condition of the ticket set preax ai q

. ac s=ch a et with or .ithou

bail ust be is /ed he e £hede_ dant co !d not

be = into court ., ith reasonable promptness.

l e are eonceraed,

promptness.

PAULINE K. WILLIMAN
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troub!e y a as being a .an e fr hat the

la . is?

i,±_ D L : Well, It's a change in e ms

C mi g!' B I .TLETT: e pt arraig men

is cle ly a ve q___wemen£ of law.

.. DXLL ]: Fine. Do you a £icipate

that e wil! have any problem 0:here =.n the C_ty

of Buffalo he City Court closes at 4:30 or

5 o'clock and not to rec vene again til I0

oSclock the moan g? ere in the Cm y of 

...... ! closes at ! a.m. and reeonvenes at 9:00

Or 9° =n° the moz_ oing.

. D ZE : I agree , h you that it ' s

tz oubies ee nd vag le but it's ezy hard to e£ a

The formula ee. he present law,

Y forget ha£ it is but it's r terms of hours=

10 a.m° something like tha£ to some other ho r.

eazz .cu!t to for u-Conditions vary and it's very 

late anything altho h I agree th yo that that

is a troublesome spot.

qAiPi BA,IL TT :

availability of the courts

PAULINE E. WILLIMAN
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n _r e theres bst =_al dimenslon pa _ t!culaawly "

a = o s atutory o de! n s zo_ iss Lance of he

We had dise ssion here the City of

Ne a York ,: Ith respect to this paz° !c !ar p obl em

and _- - - of so-ca!led alie ed" s£a istlcst " of

success of the pzojec£ the Ne York City people

se to believe rather strongly that many indi-

viduals ho e g ve n a ?era s e s no . do not

appear and m y of those >ho return are subse-

quent!y f and to have ext %si e criminal meco ds

have a p .di criminal action are anted fo=

ocher cr e es e£ cetera, Sc et es %here t -o o

more ir divi mls are arrested --

C % el BAP : H ou!d 9 e meet

f e you sugges Lng iteria be writt _

into the statute?

h . DXLL : i s esting tb_at this

broad p ez a_ d authority itho t regard to so mmny

o her factors that axe necessaz ily involved he

proper handling of a cr ina! case --

.... nk he D s r ct

A£to eys Association is not taking the position

PAULINE E. WILLIMAN
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is ! tha appea a .ce ickets a e not a z be

.... of handling

a ppeams ces ?

%, } LL : ': h, o a e averyappropr_a° o= e_e

m-. h in p o a ly the vas majorxty of eases L,,_

which hey are fact issued.

has an}- ez-px°ess l n aage =hey o d irk_ us to

co side % te s -'=u= establis nz criteria _ the

s a£u e :;eu d like to look at it

Cou g; Act = the .....= - na _ Co ts of Ene City of

= o £he e is a p o, _sxon w h respect to the

i ° t -' " ,,v; d ., =.=: .--

case e m . es may issue in ecco nce : x h = -

. o._ rign but s._e -

where hat '' °;xc s xmo the back Of my mind and thoa

may be e a$ to meet x1:

PAULINE E. WILLIMAN
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° P ! = Department f omhere t o !d not preclude a .... 

having a We dGn t I , The on!y point

tha z .°- Dill has been king i he reasen ly

pr mp arz°aig er u,

ae_ , cannot a=r . a _d v z h reasonable

. 7 ' Yes, £he z son !e preempt =

\

hess provisi' conce %s s d £he mandatory re-

quir en£ t i be i ued if he canno be

rai ed with zeaso bie pr p nes . ! hi k @.

B le has a good augga ai . along ! .ose ! es

a d I hi i I v-all! =a ze oaz approach an=

balance of T! !e 8 because i realize h e e

e he% s to estify hez'e.

We w ald !ike he opportunity as oe!l
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.th the entiz"e doc ent, gentl en to md e

s _ o reeo _ endations ¢ith reg d to these

X ould point out, though felt. Bartlett,

that ith some of hose tha e aze diseussing

partieu!arl7= e ¢o !d try to get tha e to the

Co s !on well in adv ae of a broad ge eral

repor .

C # oTL T : We ou!d appreciate

getting as ach from yo by l rch l t because the

C ssi ¢!l! be censideri the af£ aga o in

tei s of ev = =, . it for the p =poses of £he e= =

e ill f course be holding hea ings again nex

fal! prior to ar making f l submission o the

so y %-d have opportunity to e t f

. . A . . ,. pT

b y .

Thank you very ch.

.. DXI : ! e o d !' e, if ! may, .

t!ett just to for a fe ; moments and

then I il! leave the stand f he e t itness.

I o d llke to disc s and 5ring to y er

e a=pect of the and J y pr ¢!s!ons in

Title ! p ¢el ina y proceedings in gupe io C zr£.

PAULINE E. WILLIMAN
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i ou!d point out to you in a

sense !;hat _os% District Attorneys believe that
f

in a large n ber of eases the use of Grand Jury

is bu denso e and unnecessary. It is our further

belief that it is feasible to insert a provision

in Article 95 h!eh would provide for the rig % of

a defendant o T ive presen atio of his matter

to a Gmand Ju y -

amen en ?

is a cons i u iona! probl if he waives it. I'm

not c vinced of tiat o

, McQ ILL : Yes there , as a statu e

in the Code of Criminal Procedu e hieh ias de

elated unconstitutional in the Mid-Thirties and

that statute as subsequently epealed.

, DXLL : !s tha co rect ? [ wash' £

a a e of that,

CHAIP @ BAP T: it our vie that

e ca o£ attack it statutori!y. I don't recall

: hetNer e did info ally o not but I think the

C issione s a!l felt th£t the constitutional

PAULINE E. WlLLIMAN
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amen e t considered by the convention pe nit ing

aiver as a desirable one, think that such

a pz: posa% if it has not been aiready ill be

submitted to the Legislature a£ this session to

pez nit aive but e were of the vie ,7 that we

cou! t deal , ith it by constitutional

amen ent. If you have anything to the con£rary

7 e -;o !Id !ike to see it.

further on the !a7 7 and consider i£. in any event,

,e ould like the support of the Go ission in that

kind of eudeavor.

There is on!y one othe thought and !

, il± ho!d the balance .... = !au= appeara nce.

Section 95.!5 includes a provision that a holdover

Grand Jury may no deal th an ases or _nve i-

gation not before it prior to the first adjou -

ment. 3% A sociation and particularly the p-

state more r !ral rep esentatives can find £ha£

no reas abie basis = _ - " "° "o_ such a es ric !on exists

and thezefore e have a ceed £ha the rule

en ciated in People versus Stern r ain the ia

and £b t is that as long ae there is a legally

PAULINE E. WILLIMAN
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constituted Grand Jury there seems to be no

reasonable ar m ent for not all=wing that Grem_d

Jury to return an on ne matter. We

feel that =ony investiga ion and many pres a-

lead to new matter and new investigations

Thzcn [£ay be uit aately totally independent om the

first ! ¢estigation fr whence it came and e do

not believe that it should be left open to ar ent

or interpretation as to hether a particular in-

dictment by a holdover or extended Gr nd Jury as

the result of a ne 9 investigation during its ex-

tended te . or a earryover investigation om i£

form-or te .

. JG TES: $e have [ d the problem of

run-away Grand Juries.

and ! don't remember it ! read ,bout i£ was in

'37 or '38 e=e n he City of N York

Ge tlemen I feel hat ,.here are meny

many ore e ents tbmt we muld like to make. i

fee! that I have taken more than my share of your

t e d ! ' ow that m ny other want an opportunity

to testify. By my closi a£ this point I don't

PAULINE E. WILLIMAN
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a yo o ass e again a acL¢ of in£erest.

= _== just with wha£ we have gone

over i could keep yoe here £il 4 o cJ_ock t£ s

af£e oon a d Z kno £ha£ tha ould se ye =eaily

no usezu pa pose and i£ wo id oaly deprive others

ex d wisdom of he opportunity £o

appear exo=e you.

a£i uil Df i & W£ app ecia£e your

:%. de' " .,_

a %xio s to heve a@ cn as you can g! e s in

ri£ in £he nex£ co=ple of weeks so £ha£ we

may Cow, sider £hem.

c ent as £o ake because we do

feel £[ t i£'s of £ emendo as poz£ and we c er d

pzovi ions upo - a gitr ess being called before

£he Gi=÷ d Ju=y. I hones£!2 believe, gentlemen,

gha£ £hat i ova£ion in the law" . i! be ell

eceived ot oz iy by prosecutors but by all-

members of £he bar rega=diess of advocacy.

kAoi - Ba $ . i1 s regressive,

ea!ly you _ o 0 .

PAULINE E. WlLLIMAN
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% . DiLL : There are those who have

said that there ere only t o people in the State

. = -- I will skip the third who used £o

5e mes£ioned -- who understood the law of immu i£y,

Dick Denzez and Dick Uvillier and, quite frankly

i'm not too sure £ha£ they understand the la% of

imm ity as i£ exists today. So we commend you

for that cha e and we £hir k i£ : ill clear up a

very vague and dlfficul£ area of the !aw.

Tha / you very much.

CHi\I IAN BA.TLETT : Thank y a, Hr. Dillon

Commissioner Dodds ?

Cozmissioner Dodds has provided us with

a Ti£L.n statement.

STATemeNT OF R. COURT DODDS,

OF LEGAL HATTEP, N $ YORK CITY

welcomes this o por : nity to ¢ ent on he p o-

k
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as par iculariy signiflce t because of the i -

por= = ch ges a d improvemen+ s in procedure,

an ea of direct concern o !a , forceme t

generally md to our department in

As law officers we faust

necessarily be concerned with the procedural re-

q,aire e £s because of their direct impact on

police oW£. Provisions of he revised law will

affect techniques and the avail-

ability of manpo ero as a public

agency charged with the responsibility of law

enforcement and public pro ec ion, we must assess

the pac of the proposed provisions in these £ 0o

key xeas.

Paral!e! £o this professiona! interest

is the concern which law enforcement agencies have

for the protection of individua! rights. It is

throu % its procedural la that the State of Ne

York defines the means by which accused persons

ill be given the due process safeguards contained

in both the State and Federa! Constitutions. I£

is clear that he protect!on of these rights 9as

PAULINE E. WILLIMAN
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L

of proper c cern e.o the Co issi and its taff

as it ::e::£ about the ! portant task of revision.

An im, portan£ section of the law which

directly involves effective !aw

techu iques and the protection of _ndividual rights

is the provision on eavesdropping. # ticie 370

in he p oposed la:0 ep esents an extensive re-

VlS OL of exis=lng provisions re!a ing to wire-

tappln and bugging. By its i£ would

appear to meet the stringent =onst tutiona_ re-

quir aen s recently establish by the United

States Supr e Court in Berger vs New York which

was d c eee last year. The si ifieance of thzs

section is that it prese zes eavesdropping as a

la forc ent practice while s= 3ecting appli-

cati as for eavesdropping arrants to that

of jugiciai scrutiny required to protec the

rights of private citizens.

us l iab__ reason whyThere is no j °; " I:

rarLki g police officers should not be included

in t class of law enforcement officers all ed

to make eavesdropping warrant applications. The

hlsto_y of the Department's policy with regard to

PAULINE E. WlLLIMAN
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the use of wiretapping devices b s not be oae

%

It should be bo =ne in mind that

p . sions of !a ith respect to an analagous

area = _-o, rants permit ex paste, applica

tions u police officers. Indeee, the

proced ,re !e[ eo tinues his practice. The pro-

posed judicial con£rois eo pled %_th appropriate

a nzs=rat .ve proced res ill ensure hat eaves-

dropping su oveillance is carefully used. The-

pro lon of Article 370 clearly indicate t t

al! awpl eat _ons must come under the closest

There is ! g t a£e concern that the

use of e! ctronmc su velllance b ! m ted to

s! t a£mons wmere it is es en ia! and appropm aEe

i£ be utilized with estraing and that al!

safe ea °ds be fully obsez ed. La 4 enforcement

officma_s othe than the D £r =c Attorney or

the Atto ney Genera! have clear!y indicated their

aD!l =y £o fo!i 3udlcia - and legls!at ve guide-

' nes % the past, and wil! con£L _le to do so.

C AI LN BARTLETT :
PAULINE E. WILLIMAN
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<

the ! = if h_ . z e Commission we ye to consider e -

tending h o police officers_ a 0 at level 
"

The - °pre =n ia 7 :s above he = ade of sergeant

! . DODDS: Sergeant. i ould say in

response to mt that eer alnly the rarl of captain

and= = 'e_ you get the adm nis6 =£ - e chlnery of

the £o !c = Department in f ll operation and perhaps

you eo _e en make it hi r but I ould cer a n!y

say the r k of capt in and above 9 e ould have

the degxee of skil! management ill to ins e

zhe£ premedica! sazeg a s ere met.

P . : C : W5 1 is the practical

obj ec£ion £o this, Co isslom ? The hole case

may az on keeping the app!ication i£hin the

aideiimes of the statute and Gon _£u io [ y

isn't i helpful in la enfore .emt procedures

b t there be a collaborative Jud ent on this

: i h ne Dis iet A eorm v r : er- han as y

sugges

I .. DODDS : Perhaps I speak £h he

bias of a department ha£ has i as legal sta f

and so forth.

PAULINE E. WILLIMAN
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I2 ,. DODOS : Yes. The point you are

,ant to e into ¢o s ee=a .on. i eu!d put

o •
it i , a sense, no o be = or bei! _gerent

v% not main aln oiice authority? i

" j t ke to poin out as as in ed ou

o me a one e me be s o y s aff --

, . h R: !t s a delicate jud en

and the ult ate vindication i going to be on

the pro ecut, en he ries a case.

i4 .. DCi] .: i'm suze you a!so agree

thae net all departments ve this.

2 . DODDS: But i£ doe u!£ima£e!y come

unde j dicia% scrutiny ! .thief< Z de that

..... of "befo and so £he e is a h s o y m ng

ex paste app!lea£1 s which has czeated, i'm sure,

tha % kind of conce for pxoced a! safeguaxds

-° °c ° . 9 OU!d

Just l e £o add though ha£ , e l%n that situa-

tions zn i%ich these wa ents ha ?e been tested

have o£ a±%ays volved laxity in £erms of police

PAULINE E. WILLIMAN
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applz = on. B g!ary has not w anuea it

C L B qTLETT : You. ow, Co ! =

sione hi . iasue as deba ed a great ien h in

the - ICe a :u o a Convention but he ues ion

was resolved there inaa = -o of a policy m king

public ° " °.-o, . having the esponsIbi!i£y £he

x rm ance £o 4ete ine hethez an appl cat on

sh Id Be =ae or not. As a ma t of fact, the

debate cer te ed on £he fact £ha £he D!s ric£

A££o ey e.ud £he At£orney ene ai are e!ec£ed

Do!icy mai ing is pa=£ of their responslbili£y and

£he a % e £ was ade £hat erger sounds £ is

this qd £hat ° ". X s a ave decls.on of publ c

policy to even aoD!y fo eav sd opp _n order

declslon on this q es ion nd l e i£'s o s.

. DODDS: !'m s 2e you also w@ald

appreciate £he fact £hs£ el appilcations no

m t£er from 9ha£ so z e £hey even£ually mus£ go

hr a h the same funne! md be tes£ed by £he sa e

s tanda ds. -.

Ki . LFK: Am I not righ£ tha u- der

PAULINE E. WILLIMAN
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370.20 you might: expect that the District At£o ey

c0 u, 2 hev g good reiat!oes with the

police and relying on thei dlsc et!on end judg-

ent ay el e a desi a£i . The designation

might be of a _rA ing police officer. Is that

mot wi££i n the bit?

C %! _ BP .T TT : That's on!y for ex-

ecution but the app!ica£ion is not de!egab!e.

o. C EP,. I ppose if there was a

pz zls!om tb t Tgould satisfy yo .

you? -

DODD$o .... z 2oa!d certainly De

sexists md : ele -

z e £ the s £ at om to

be o - ed £ - £e s of the realities of the

parti lar area of the aetua! re!a£zon h!p be-

t een .. De!zee a d the prosecutor.

. DODDS : Th s ou!e De an

= - " be c sidered a=yh z.. a 

PAULINE E. WlLLIMAN
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- ........ : i well aware of t m .

My concluding = - '° ' "

we , t on fiv e,.o : e od, £ha£ £he ar£ic!e be broad=

an = police have 3 -r-w r : '" af 'd, their

ability %0 mee£ the - . - ......_ u emen established

unaez" ''" ".: x' t' wiretapping sections, 8i3A

Of "b ° ° "°.e Co e of Cr inai Procedure. We s rongly

recommend ." -..... 1;he.. article as pre en ;!y worded

° 
" 

--- " -" .- . 01 -; ce officersbe broadened o xnc±ude = ne . __

.... G r C -y a31VO! /e8

adm ss .bxlzuy, of a dezena x¢ s .= emen':- ' ' .e :.. The

;oz'ding of t['is secti (Sec£ioa 30.80) raises

sevezaz q v°es axons as o _ s pa¢ on day-to-day

police operation.

T_ should be pointed out at the ou£se£

that our Departmen movea quickly o xmplemen. he

provisions of Miranda v8 Un _o, Sta£es in 1966.

The s ze aa ds which bec e a _Dart_ o of procedural

PAULINE E. WILLIMAN
CKRTIFIED SHORTHAND REPORTER



9O

due pro es as a result of tha decision are no

standard operating procedure for members of he

force. I£ is clear therefore that the Depa

men£ has no desire £o u£i!ize any s a ement from

an individual hlch is no£ m de voluntaxilyo

The @ues£ion mas£ be aised howevezD

as £o %<he her £he Co ission in a££emp£ing go

.ua ons which wo id canine a £atemen£codify 

to De invol % ari!y made ' has no£ crea£ed

whlcn could cause 4 z ic l y a£ aambig £ies °" ° = "

!a£er time° Fo exa ple are s£a£ ents made

£o undercover policemen or infor n£s, who are

persons ac£ing under £he diree£ion of puS!it

se van£s engaged in law enforceme %£ o be s 5

j ec£ed o hls criteria? The very na£ re of

an unde c er operation is one ha£ u ilizes

an eie en£ of sub£erf ge to achieve a sta ed

objec£1ve. Wi!l Subdivision 2(e)of Section

50o80 h ch ellmina£es false s£atemen s of

of a kind creating a risk £hat £he defen £

migh fa!sely incriminate him elf seriously

cu ail £he ae _v e of undercover agen£s

and : zoxman£s? Unless i£ is £he inten£ion of

PAULINE E. WILLIMAN
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the Commission to make such a sweeping provision

with re pect to all statem ts some revision

of the language in this section limiting its

apparent scope wi!l be helpful.

The za_se statement barred by the see-

£1on should be a iliful one. This added sug=

ges£ion wal! ei inate si£ua£ion in which a

police officer might inadvertently make a mis=

statement , ith no intention of creating a risk

that the defendant falsely incriminate himself.

Some difficulty of interpretation

might also be expected with respect £o the use

of the £e 'imp!led" in Subdivision 2(b) and

2(d>, which eonce threats or promises. As

presently provlded a defendan could raise an

objection of " i p!ied" £b/oea£ perhaps relying

on the very fact that he as being detained in a

There s %ould be some definition

£o eliminate the present

eieme e= of vagueness and also to serve as an

instructional guide for law enforcement officials.

The Ne York City Police Department

wholehear£edly welcomes the sta£ewide extension

PAULINE E. WILLIMAN
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of its o n pilot program to issue summonses in

cases of minor offenses° As the staff comment

to the ar£ic!e on the appearance ticket indicates,

our Department, acting in conju %ction with the

Vera stitu£e of Criminal Justice, conducted

the M ha£taa 8 ons P ojec eu ing a one-and-

one-half year t ial period. A!l five boroughs

ere !ne_udee In the progrem on Ju!y I 1967

and it was a!so extended to certain retail

department stores, i£ may be of interest to

the Gommissi to know tb £ for the first six

mont[ of city, girls opera ion covering the period

July !, 1967 to December 31, 1967

95 percent of the persons to ho summonses were

issued appeared in court as directed.

@at experience has been that the appear-

ante =zcL et u ed in place of time-consuming book=

ing d deten£1on procedures can ork £o free

much needed police m %p er for s reet duties.

It is rue that the Department's experimental

program as limited to misdemeanors which, under

he presen Procedure Law, do not require finger-

printing. The proposed la wil! equ re that

PAULINE E. WlLLIMAN
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fingerprints be taken in all misd eanor cases.

This 9ilI necessitate some interna! procedural

adJus£ .ent o insure that the po£entia! manpo er

saving as a esult of the appearance ticket is

not ios£ in the process of securing the required

fingerprints.

i h ald be pointed ou ha under

gec !on 70°50 (3), a defend chased %Tih a

misdemeanor is required o be given an appearance

ticke if he courts are closed. Some mlsde eanors

become felonies if here has been a previous con

victiOno To mandate he issu %ce of an appear-

ance ticket in hese ins£a ces here the defendant

may be a arco ics addic ould ot be wise and

should be avoided. 1£ is rec ended hat the

langu e in this section be pe issive as is he

case in Subdivision (2) of Section 70.50.

CNAI h7 B TL TT: fou point out hat

here m oy be s e diff!cu!£y in the fingerprinting.

Does the Depar£men approve o ex ending the

flngerprin£ing ?

MR. DObbS: We b ve no obj ec£ion £o

extending he fingerprinting to the misdemeanor

PAULINE E. WILLIMAN
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situation.

Ill. DENZER:

Law?

MR. DODDS :

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

\

CLAI LIN B TL T: Specifically not

o extend i£ to the V. a- d T., for ex ample.

MR. DODDS : We understand.

The potential manpo Te saving features

of £hese aspects of the proposed ia are further

enaar ced Then zead x o conju ction wltn Section

50.!5 which sets out the fo m and content of the

• nzo mau on and ezony complain so 1£ is pro

vided t_ £ the complainant ay be any person

having kno ledge whether perso al or upon

infoz atioa and belief, of she co issiom of

the offense charged and the manne of its occ -

°eneeo We view this pro iAsion as releasing the

a resting officer from the obligation of accom-

pany g e de .enaa . £o the arraign emt par£

of the cour£° it ouid be possible under the

pr i ion to have an stationed in cour

£o whom p rtlnen zae£s are rela ea for

of having him serve as complaiman£o This could

FeB.

As defined in £he =
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free %=he arresting officer to return to duty in

a relatively shoz°t period of t .e. As one of our

pr:Imar 7 concerns from the ' "= an i u!nt of public

protection, is tire implementation of procedures

4which reduce m power u e non-patrol opera=

tozons we strongly -p o this latitude in the

filing of comp!ain£s.

I£ is hoped ho< ever hat the practica!

effec .of Section 390.30 relating to the condi-

gions precedent for an order of reco %izance o=

bail by a !oca! or!missal court iil not operate

to negate the potentia! manpower aving elements

of o£he sections of the Code. Under the bail

provision of this section a local criminal

court m y not brant bai! in felony cases £il

it has been furnished with a report from he

New ! o k Sta e Identification and intelligence

Syst concerning the defend = s criminal record.

If a delay, occurs in he return of the repor

from NY$1iS, the c rt ou!d not have the authority

to grant bai!. !£ i possible that valuable police

manpo ,er will be absorbed in any uch arraig ent

delay ±th a resulting patrol IoS hich adversely
£AUL|NE E. WlLLIMAN
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affects other po!iee functions. For h!s reason,

consideration should be given £o pe i£ting, in

ew York Ci£y a search of the f erprint records

of the New York City Police Dep men£ to suffice

prio o the ! $suance of an orde g an£ing recog-

nizance or bail.

01 i £ BA T : Co ssioner, a

the preset £i e can you get a report faster

from yo o e% files than from NfSXXS?

, .. DODDS: Yes i bar!eve the turn-

around time -- £ha£ is, to get the report -- i8

appro ately four hours m % .

Ci£AoI L B# T gTT: We anticipated in

the perfection of that system and they are making

subs£ nfiial pk°o ess toward this.

no. DODDS: Yes buzz ! think you ought

to be av;are of *'- L pact of deA=y

i &£. Z TL TT: e hope £ha£ by the

effective date of tbis say aroun 1970, the

turin=aroused time ou!d be s e£hing !ike !5

minutes, if " s £ha£ fast -

l i. DQDDS : !f it's that fast, then the

%:ai£ of e=hi8, it is really not an objection.

PAULIN£ E. WILLIMAN
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C , 4,!Pj.t.N B TLETT: Now long does °

ake yore people?

hez,= Is one f thez a pec of the -

appea a ee uac et pmovms .oms yn q - e yould imke

to b oing to you a££enti . Undez Sectiom

• u< 7 'p ablic servants" othez n poi!ce

oz ice - a e -u x 11o l sue appearance

, _ . .., o ess han l y offenses when

petcso has c - . d the offense Th . subdi-

vision ° °ve8 these ubl c servers g eater powers

in e i u nce=, . • of appearance ed ,u,= ,; than that

g ven .:o Do ce . Police .... a e

ing c i ea bu:! in other si£uations tO t,

must have reasonable cauf e to Del=eve [ t the

act was committed "in °n s p e enceu in oz°der £o

r' T B - f : 4a% m o a .... ,. . Dense nodded

hie head ,£na you are right

!, . DODD$ : The Depa en£ £ne

PAULINE E. WILLIMAN
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fol! ing observations conce, ing f:he echnieal

opera ion o the ° dea! .ng wi h - +

Arrest iitho t a Waz'rant (Ar icie 70) Search

Warrants (&xtic!e 365 and n° , ...... .

In Section 1.20 Subdivisiom (15) the

definition of the te _'m = °po . ce offices/' shou! d

=

a police de £me t=-_ who. are acZu ly police

office s A -- nu o e m be s of a department who

ilIe C!V, L!I I£Ib@I£ II¢, l II ll@llCa± !e Ole .

...... Az e8%£ 'l!cle 60 - ial=ai , of

oec lon 60.40 a ,; arrant of az :es£

may on!y be iss aed to a police oz : ce who .<a

emp!oyed in '- ...... 
' 

" '=

°,..., .e i ng cou is located

executed A ....... - e . -. , = == m ouIside New York City

may be executed by e ch police unde:¢ the e 2er £

law ith some exceptions).

PAULINE E. WILLIMAN
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99

It is unclea under this proposal

whether a arrant may be executed by a police

officer of another jurisdiction. For exanple,

if a Nassau District Court issued a warrant of

arrest for a felony committed in Nassau, may it

only be executed by the loca! Nassau po!ice, the

county police or the state police even though it

has state gide application? in the event the

perpe£ a£or 2as discovered in N 7 York City,

the question is raised as £o whether a New York

City policeman could arrest under the arrant.

If not the only way a New York City police

officer could make an a est under this situatlon

w ald hounder the authority of Section 70.30 (3),

the so-called "agency theory of arrest".

The same comment can he made concerning

war an s issued by £o%n o city courts and endorse4

for execution in N York City. Who can execute

such al Iant ?

It is suggested that the section be

amended £o pro ide for execution by a police

officer of the jurisdiction where the crime was

committed or of the jurisdiction wherein the
PAULINE E. WILLIMAN
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subjec of the warrant may be found.

Article 70 - Arrest Without a Warrant

Under Section 70.20(2), a private

citizem may omly make an arrest for an offense,

ocher than a felony, in the county in which such

offense was committed. As a result of this sec-

tion an anoma!ous situation could arise that is,

a man who c ts a petty larceny in Queens County

and f!ees into Nassau County with the victim in

close pursuit. Pursuant to Section 70.20(2),

the private citizen could not make the a rest

in Nassau County, since it 9muld not be the

county in which the offense took place.

Furthermore, this article fails to make

any provisions for the disposlt! of prisoners

arrested by civilians. Under the present law

Section 185 of the Code of Criminal Procedure

provides that upon arrest by a p iva£e person,

a prisoner mus£ with at %necessary delay, be

taken before a Magistrate or delivered to a peace

officer. It is suggested that language similar

£o that provided in the present law be added to

the Criminal Procedure Law.

PAULINE E. WILLIMAN
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Xa y !Ss,ae8 £se on he effec8 of he

n la #n he evemyaay opera,gems ef he poigee

depa e Of 8his s a e an 8holt ela i ship

:he "agency" ar es

provisi aises severa! eaues i©ns. Fo e ample

Ne v o k O! y po!tee o fi e may no : res : o '

a ge ° pe peB a e he C y of B%f alo =

le he ! re e @eg o m e ==h an arwes Y

a pollee officer e is a hori ed o make s ch

az e to A police officer o£ @ i y ap e !y

could mo a e for a fel y e :e e! e e e,

le=s he ' age ey= heory (Se= i 70. 0(3)

is Imvoked.

b e ve in dis assi g See@i % 70° 0(3)

q es£ s a ise ae £o %ho may make @he zeroes@

£o a es£ eno£he and ha@ mea w . Id @i fy

@he e alze em of @he s£a@u£e.

mas a pa le laz pollee

lee@ire police age cy m <e s=eh a request? b F

@he e [zes£ 5e mage Y mea s of a police ele@ e

y £e a O mIs£ he eq e £ 5e mo e persona!?

4e he a es£ pz isio m as

PAULINE E. WILLIMAN
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r

il-i;: i .....

;: : ;i i:

prese £ly cons£ituted in the proposed la , am

officer patroling in Q=e s C n£y cou!d no£

az es a s pec who had eo it ed a robSe y-

" PAULiNE.E: WILLIMAN "'
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definigion of property subjecg to seizure under

search rangs (Section 365.10). As the staff

orients indicates, this section subsided!ally re-

state Section 792 of the exisglng Criminal 0ode.

Subdi is or 2 of the !a ter la provide= hag

prope=gy ghe possession of which is nla , ful,

may be ordered seized under a search warrant.

The ecmparable Drov s!o % £he p opos e !a ie

£ g p rgonal property is subj ecg go seiz' e pur--

sua £ to a ea ch arran£ if ghe e is reasonab!e

cause £0 be!i e g[ %g it is "con£raband". The

Comamss o s apparently equating "eon£raband"

igh property ghe possession of which is un-

lawful .

There are eergain materials ghe pos--

session, of o !ch is !e fu! exeep£ en possessed

under cer£ain cire ms£anees which makes £he

possession !awfu!. Fo example, possession of

oSsce e magerial is no£ umla% f l unless possessed

,i£h i £e £ go se!! or disg iSuge. Similar!y

dangerous eapons may be la ful! possessed

except where ghere as ghe in£eng go use ahem

for criminal purposes. These items are no£ £rue

PAULINE E. WlLLIMAN
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cont ab °d.n There are also certain types of

prop =ty i ose.oo possessi is i yfu! such a

pisto!s and revolv, s for which a pe it has

be o evoked and - under he new rifle and

shot la n i effect in N York City -

rifles and sho s nill be subject o a siml! r

pr isi in appro ately !== months. In a

$ense hese i s a e no ¢on+ aband'' even

s not properlypgs essee by a perso ho " °

licensed. As o Department b s a major resp a-

szs!l y zo e f cing these la s, v e request

c a _ %.a ! of the sea=oh wa I t section £o

make clea that proper y the pos essi of hleh

i u lae ful, is con£ piated by the section der

scu= i

z 395 - Pre A raignmen£ Bail

n the interest of cla i£y it is sug-

gested tha'£ Zect!on 395o10 be amended by adding

he . ords 'o£her than a fe!ony" after the word

"offense so as to avoid reference £o other

sections of the la .

In conclusion, the New " ork City Police

Department wishes to praise this Commission for

PAULINE E. WILLIMAN
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i am s ar ing with Section 25.10, definitiona%

sect!or e approve that ix all respects and we

e=himk tha it presents a comprehensible and tom

prehensive definition. I provides cla i y to

a mo ¢onfmsed area of he la .

We ai o approve Sect!on 25.20 which

conta! as we understand i , he presen

s a utory provision yith respec to immunity

insofar as all o£her proceeding o£hex than

Grand Jury proceedings are concerned. There

was some concern on the par£ of some members of

£he Co ittee £ha£ £he inelusio of £he £emm

;'in good fai£h," hich we recognize to be =he

present law, migh£ conceivably caust iitigatlon

over the mabjec£ of whe£her or r ot he assertion

of he privilege as in good fai£h. We £hink the

only proper protection is £o leave that excep£

in £ most flagran£ ease £o the witness f mself

o de£e m %e.

We are also in favor of Section 25.30

which ex£ends in a blanke yay he ¢ire ms£amees

under ,yhich int mity may be an£ed. We find

l! £ie reason £o have a pa£ch yo < approach £o

PAULINE E. WILLIMAN
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i may men ion that al$b agh throughout

my repor a!though :,.e d 't usually indicate

vo .s=, there_ , ere certai si oif!ean m ovision8

9 hich w=!l 5e discussed and T th nk it may be

. =o you to kno he£her e 07ere c!osely

Dret ", of m4 n .allied or _ much one ....

.. D.A. being ......... at he s itch zn

.... h s=lzglv zg s eo e an oppo £unzt7 to l unl e " "

by' na iver, ence on the part of the D.A. before

. he @ and $ y va d ,cu ed by he Association

at their meeti %g lasZ year, one of e=he prosecutor8

gas very ouZspoken in hi expre ion of concern

ab at this possibility to .hieh eroga.e Silver

8 d" X slmDly, shouldm £ 'ni e- an assistant ! me''-

that. I Zhi ! he tagged itr %¢t.

I oo [:!ALL: I hink he did.

We " 4. d " " e .= he change which

you have proposed is beL e c al no only to a

de t< o a witness but also o the prose-

eu£o and we holeheartedly s p£o 'c the pos! lion

t / en by this Commission.

With respect to Section 95.50, and t at

PAULINE E. WILLIMAN
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dea_s wi$h zhe . ,= ..... zmm ,z 2 ana how one

e e q les£ions,

or e su jesti amid erie maJ o= disa =e r ° Wlg

° Co xon The questhe a 'roachww :en by £he ° ° . =

tions aze I n mino °

e ee was made . o a i£r ess eai ee by £he people

the °G Ju y a£ his o £% eques£ d tha he

2 o % its n xns an e may do so.

e i £hink zha£ £he

que £ions e [ ve been discussing h -4e

been reso!ved. We do £hi ¢ ha£ wi£h respec£

v ee gxv t.o one fro whom $he pzose

¢ o £%opeg e e£xc a washier oz immu %i y ha

the " " " "vxc, is no£ ¢ompie£e en gh.

X g ve you the situa£ioa of a pezsoa

u a e=ha£ he has a r= a£ £o have a

=u s ply has no x n .

consis£e £, ai£h agh consis£eney is no£ always

PAULINE E. WILLIMAN
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Se¢c dly :, e h ve gr ,ve doubts as to

he co titutiona!i y of y provision which

ou!d l. .°everJ:: a m from voiding his w iver even

by pria a eement : ith [:he Grand Jury.

I ,. D ]ZZZ: Yo a e alk! g of any

itne ap t fz°om an a ee t ::ith the pmosecu-

pz-os e< Zor ?

i! o : No agreem . He signs 

:; aive and goes in before the G °and Jury :d l

uppose he case :i ere i :, z!d noz a!iy happe

the ge ho% and he vy and he ,:o !d

i h : : dn ° 

i, .o D ]ZZ : What's Zhe point of the

-.aiver of znity then?

,: o. : Yo azen £ talking ab a£

P ,. : P: Can ! ifu t see : unde -

PAULINE E. WILLIMAN
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constitutionality of any provision that would

prevent a person from changing his mind in the

Grand Jury context when he doesn't have his

lawyer with him and deciding that from now on,

you have to, if you want further answers, you

have to give me immunity.

I . DENZKR: A person who is a possible

defendant wants to get an exculpatory story before

the Gr d Jury but the District Attorney will call

him and use him only if he Jill sign a walver of

i muni y. So he goes in the Grand Jury and he

tells his story and then when the District

Attorney starts to examine him or cross examine

him, he says, o, i am going o retract my

Isn't that a rather unfair situati ?

The same thing with an

waiver ° *

. JONES :

act l defeatist.

MR. WALL: On an actua! criminal trial.

I£ is a theoretical problem, no question about

hat. ! would suspect that a Grand Jury would

not give the greatest weight to the testimony

prev! asly given prior to the charge of heart.

But I think in balancing this £o the situat!oa

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER
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where it's crysta! clear in the station house

0ith a lawyer right in your si t and with far

less peril than there is in a Grand Jury and no

possible danger of contempt and he must continue

to answer under pain of contempt hen his !a yer

can't be with him, I just don't think, and the

C ttee did not t hink, hat ha will pass

constitutiona! muster.

!- . P;R,ZARELLA: Do £ you thiD! that

is similar £o a defendant taking the stand on

direct and then at the time of cross examination

now e!aiming privilege? Don't you para!le! =o

that ?

. WALL: There is analogy in that

on the second occasion he has his trial counse!

with him.

C ii %N BARTLKTT : Counsel can't he!p

him ach a£ the point of erOSS o

MR. WALL: No.

CPA! 42 BARTLETT: Except to object to

improper questions.

MR. WALL:

situation of the Grand Jury ro m and compare it

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER
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very far oi h the situation on trial.

The next topic I wane £o cover is the

rules of evidence. i£h respect "£o Section 30.9-0,

the corroboration evidence by children, we had

three suggestions. We approve, incidentally,

of the formulation which sort of reverses the

coin in dealing with ;hen a child may be sworn.

We suggest first £ha£ It be made clear

and i£ may has been the intent of the Commissi n

i£ be made clear £ha£ two uns% or chi!d en cara o£

ace as corroborative of each other. Secondly,

we think that it o ght to be made clear £ha£ the

confession of the defendant clear!y can corroborate

the swo s£a£emen of a child. Third, con-

sidering the reasons .dhich impel Legislatures to

require corroboration for the testimony of children

we think tha there is another dm ger in a si£ua-

£1on which we have attempted to s rike some sort

of balance a£ and that is the situation of a person

who testifie after reaching his or her twelfth

birthday and is referring £o matters which took

place, we s£zuck a compromise at, t o years before.

!t is c ceivable that someone at the age of en

PAULINE E. WlLLIMAN
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witnesses an event and the ease doesn't come for

trial for two years. We hink that although this

is not the no ma! case where y want corrobora°

tion that there is --

@ BARTLETT: Are the el me=ts of

reliability ,oe are concerned about his memory?

! , WALL: I think £ha£ is one of th

in this particular ease. Largely it's

ibili£y, i£ was our vi that hen you get to

a certain poia£ where you are dealing with the

recollection --

¢ IALe A BAPTL TT: My kid of twelve

reme ers a hee/ of a lot better than I do what

happened qo years ago. I= eems to me that tha

is the only basis for making a the

suggestibility probiem but testifying at twelve

to something before twelve, memory ought to be the

only thing you are concerned ith.

IiR. WALL: We thigh= that age tee was

hat e chose, i st say that this was not a

positi that the Co aittee was overwhelmingly

for.

MR. Fi APP : Your position about

PAULINE E. WILLIMAN
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corroboration of est!mony by a child's unsworm

testim@ny i a child or children?

MP,. WALL: Tha s a fact I am glad you

reminded me of to add he words or children.

LR. KNI P: There is no need o refer

to eonfesslon9 is here?

MR. WALL: There is no hlng o sugges

< y this was an excess of caution on

our part im feeling tha e did o kno what

effect he co oboration of confessions ou!d

have. e kno that the rule is as we suggested

it o gh to be at he present time and we ho=ght

it might have been made more clear. We don't

really hink that the courts a e going to tom-

s true his i opposition o ,hat ! believe was

he C ssion's inten iOno

With espect £o the Introduction of

evidence of the prior identification in the

absence of the ability 1o make a present iden-

tiflca£ion, <e suggest that that be amended so

that's made and I don't believe i£ is

made clear here and in fact I think y = can make

a strong arg en£ that this ou!d be precluded

PAULIN£ E. WILLIMAN
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5u£ £hi sho a a 5e available to a defen42_ t a

ello i g £ yo that the cases in which a

d fe d t 9 A ,!sh £o ke advar £age of £hi

particular ,au J. as %e _ .% sfon i£ are not

quite as often as the .eoD .e do but i don't £hi i<

hepeop = use t his provision very often. I

think there Is only e e, the $pi %e!la case hoat

i kno of d iZ s pretty r e ghere the £ne s

says can't say no but I x t wo or h ee

years ago." Take the witne who b d ample

opporuun £y £e oSse ve robber makes an ideno

£iflcation of X in a fair ! meup a£ the po_ .ee

statlo the next day. 1£ tu¶rns out some three

a er it not X £ £ s on trial for he

crime but f. The same h _e y s [ ve passed

for he edezendan= witness as for the prosecution

en the p o ecut i£ness is called he ays,

"I just ca n £ say he£he that's the fellow or

not bu£ % do o £hat the day azt=r _

the fe!l ." I e=hii< £hat ough£ to be

so £b he can lay £he foundati a for the tes'£i ony

by o aers the person zdentif .ed by " his man

or w % as X. There are very few cases where

PAULINE E. WlLLIMAN
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vhis provision would apply.

We approve he Section 30.40 dealing

. ith he no al it . ion and ::e had some s goo

ges£ieng i£h respect to he issue of iden£ifl-

catloa in general. We were in favor of a rul

equ ng a , . to give im single witness

identificatione° a es, a eau£io arning such

as y l have suggested be given Tzilh an acc plice

warning in Section 30.70. W thi ,/< that the

danger involved in one-witness identification%

case are sufficienZ!y eat to require the j y

to be made aw e of %at every tria! la e arid

every trial judge kno so

Second!y e thought £ha£ an a £empt

should be made o req ire again in certain one-

i ness !de tifica£ion cases s me corroboration

of a sort tending £o eomnec the defendant With

the c¢ mlss!on of the erie° We concede an4

agree eadiiy t £ i is most diff!c l£ £o draft

such a statute. We thilz perhaps some effor £

mlgh£ be m de £o get those a ee sufficiently

dangerous which don £ yet match p to the due

procee requi e e £s or the due process ineq itie

PAULINE E. NILLIMAN
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ecen ly mentioned by the Supreme Gour£ in the

Wa4e d S ova!l cases.

If i may digress for a Gment, he

- #was a ze e - ee £0 the photographic idem£iflea-

tion as a po = D _ity, if I might ake five oz

ten s ¢o ds o suggest that the eal p oblem 9Kth

ieen z .ua lon ig $ £ it tips Ozz

he j y to the fact £ha£ the defendant in most

cases has a p iox c inai recoxd° e _se ° hy w Id

the police have had i i pno og pno i$ scans to

me tha £ha£ can be taken ca e of by initially

p eveA%£1ng the p osecutiom fz introducing the

photograph u less it was a monna! £ype of photo-

graph amd %ot a mug shot o= a .ow .ng the mug shot

£o c e on on eb ££ai. £hi i he main p ob!em

o o pn is not s gges£ g

sa . sz d with,MP,. I%{ P: A e you ......

quite apart f om any of ° ese pzoblems, j s£

having the i£ness testify tha he saw a photo

graph and t: £ £ha£ phogo aph " as the photograph

of the many

i . WALL: Agai i am speaking fo me

personally. I hirdk tb_ orate t ae .s

PAULINE E. WILLIMAN
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broughL ou =-

O slde of h t.

A edd ng picture.

!f you are shown a single

photo aph .d b f= s al! he ' s sho i hink i s

such a d ugerons p aa iee.

a book of mug shots.

If you sh ed him, I0?

! h !% ao, or if he is given

gmaph?

£o i£.

cause Of 3.93(b).

a!d you h ve a y objec gion to that?

. [ AI, : 9 o id r oZ have an objectiom

i£ s not al! ed in the p esen£ law be-

! pemson I ly have great

dc a5 of the photogmaph a identlf!ea£ion.

} . W : We app oved as :i£ten your

Sect=on 30 50 dea!i g with peachi %gp o i om i .

in Section 30.60 i£h respect to p oof

of p io convictions, we believe whs£ your intent

was s £o m ke the section available £o defem se

PAULINE E. WILLIMAN
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counsel ho is confronted x i h a prosecution

witness ho has lied about p !or convictions.

The ay =his eads i8 £haZ if a Ji£ness, includ-

ing :he defe d %i denies a 8peci!ic e ¢ime o

denies any crime in general Zhe people may

offer evide ce indep d n£!y proving i£. ! £hi k

the sa e thing ought o apply for defense counci!.

an inadvertence.

I thim!¢ t hat was

=e have approved Subdivision

3 as mit and we make the suggestio ha£ this

C mmissi¢ a sez! o%s!y COosider adop%ing legislation

which !d change the ] 4 York m=le with respect

o peach .t of a defenden by pri convic ions

_ ° = laid d m£o ke - i o accord !th the p r cip! s

by the Oni ;ed States Oir mait OoL '£ for the Distric

of Columbia in United States against Luck,

Z i!! b iefly m £io to you what e

have mind. sofaz as °e! n£ the L . ck ease

held that a t ia! e art i n t equ ed to coz . ie£

on prior convictions. The def ¢l t £ es the

stand i % his o n defease a %d the eottr£ 8h ld

exercise a s and judicial detez minat!on &%d

PAULINE E. WlLLIMAN
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discze :io . 7m the Circuit Co t of the District

of Col mbia t was saz ' To play upon the a r-

i!cumst ce a they unfold in the particular ca e.

The factors which the District of Co!ua bia Circuit

con s d oee : as the n££u e of the crimes and

do v6%. have subse tia!.= bearing -=me case.

See <_y : e length and hu eny crimes ere

....... . bo odyo ere ta 1 g abou t° z , he .age and cL -

..... t _me

of the °cz me, i hin: the °e- eom :'t be a judge

ho outd say tb a£ [.e e s le s reason to b °! .

out o etb/ag = as d e a£ 17" thsr s ething

done more recen£1y.

gima!!y I think !: is the cram: of the

° " t " , important for the sea h

= " '." s£oz°y than to kn, e of a priorhear a aezen n

tell you that the reas most defendants don't

testify as hat not u eause they fear e.he Jury

z= qbut k = . ey fear £ha£ the ju- y wzll be able

£o £ .e the ....... If you have a

". I :=m on u aa _ Zo obbe y n.d you hear tb t he b s
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had t o p evious robbe : convicti %s i£ e s very

diz, al£ £o e that solely on % s red _b1! y

than a to v hethe you have a £ !£i in a robbezy.

Once the po i£i i is taken that y a don £ b: ing

out this mat£e ° the e is £oo much d ge we felt,

in a!! :,Jing t s simply on the g%ise of c edib!li£,

of the Judge is : ha:a , e wot ld like o see.

li . D ]Z o: f are zeal!y addressing

yourself not to c 0oss e:< mir tion as to what

scope the c oss e ':_ atio % should hs::e, This

sectlo i not devoted to tha£ fs yea kn, .

he ha d iego iZ then unde cereain circ umst nees

he e $:id ce of the c viction may be introduced.

A e you su esting that , e d- afe a substitute

dea!! g ith c oss e inati as to b.at the

scope of cross e ina£ion sho !d be?

! ,. WA : That is co ec£ because an4e

p ese %t law i think that the prosecu o b s little

_ a y= disc ¢etion to p even£ oss e nata n

on p !o c Imes. I think thin proper eide!ines

PAULINE E. WILLIMAN
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and i, v= = to the dise 2et! of the 3 dge

gho is a£ the t ¢ial is a p °ovem n£ ov the

p ese %t la :7. We zec g )!ze [ 1 Ehis p °ovision

did r ot p 'poz°t %o deal i£h clzc s£e ces ande

which czoss e mi at!e is al!o ed a %d we mi e

t[ s as additio al sugge $i % fo 2 a separate

that ¢e ! ; .it c os emm i ztio 5y statute Zo

those ez e$ hav qg a be#2img upon honesZy

p efe z<b:g the b ead app,°each Zo United S a =es

P .. WEtHer.: Do you ha%is any judgment

y ! e& o aS 0 the ........ aat D_stmmc£

of Co! bia a!e? hat is happy, sing in £zials

the District of Co! bia under." £ha£ s£ .da °d?

.. W L: I think the effec of Luck

" " " N be Lack has causedhas bee t wo oie: . _ one

eversa!s v he 2e f e judge s mply said, "I m mot

even going to tb.! ! about i£ x%d don t eoncez

me w th- t. Second!y, i£ s qu e select £ha£

if that's the judge s attitude he gii! s ply say

that y a can e oss e i %e on eve y£hir g. ! £hi/

g_v i:he j ge he pow y.¢ wi!! find " e
PAULINE E. WILLIMAN
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judges begin =o us , it sad yo _, i!l find o t

........ , ..... ney might

o herwise h v h d.

I¢ . I CHLZN: B t yo haven't any judg-

men as o he act al experie ce der it?

! . WALL: % uow !y by hearsay f om

an associate of mine who is i % s L gt .- that

judges a e £ctua%ly e e cis! %g sG e discretion%

J £h se ases and aze on occasions rzeventing

cross e t ination with respect to ceztai a y io

cr es. % don't ihi i< a good lines have bee

fo med yeZ bv a i thiml< Z[%zt tb eo l ts ;g;°e 

£he p ¢ocess of doing it.

Thei°e has t been a °evezs£1

I £hink it wo ld i e a body

t

of la as =o when a judge has gc .e beyond ud

abused £is discretion.

Oo bia Jr%rites wil! ]le i work.

H . W%LL: I thi $ it is startlm o

wo k .%th gh perhaps no : the biggest way i-

£he world, if you run through all of the s£a =es
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with respect to this you will find some commit

only felonies, some commit on those only for

truth and veracity because that is supposedly

the b ory on which it's admissible.

Coming to Section 30.70, Subdivision I,

which changes the le in New York to give us an

effect the federal rule, it was disapproved in

toto. I think t t at wo id be of some interest

to y here as it wil! be a fe inutes from =o

on another area to know that thi was not a close

vote a a!l o It 3as a rather over, he!ruing vote

as i andica ed by =he fact tha edaately

foll ing he vo e we disapproved a rule saying

that if you have two ace mplice that's enough.

We disapproved another motion which stated that

if one of two accomplices had no stake in the

outcome of the trial, for example, he had been

either granted immu ity or had sez ved his sentence

that t ha£ be sufficient and that was turned do n.

So it was a strong position that we retain the

present rele. The reasoning for it was this:

The present rule on coz oboratiom does not re.ire

too much in order to satisfy the statutory

PAULINE E, WILLIMAN
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requir £So !£ requires s me other evidence

tendL g 1o connect the defendant ith the ccm-

miss!o of the crime. As e read the cases,

that's not part i alar !y an onerous thing, l

grant you £h e are cases in which a prosecutor

kno s he has the ri t person and he knows any

jury hich is reasonable would b lleve his un

corrob a£ed accomplices and there is no question

but 9:ha the present rule persons wh@m a

jury ou!d find iity to have their case dis-

missed. By the same £oken since there is not

that much more of a burden o;e find i£ a sig-

nif!ca. t safe aazd, especially in those areas

where the is on trial m d where the

only evidence against him are accomplices is

one tna has achieved some notoriety and we grant

the merits of the arguments that are made and

Whitmore s approach .fsich I think is essen£!a!ly

the same as yours but we thought quite strongly

that hls is a safeguard against miscarriages of

j us ice.

pretty united on this?
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Yes. This as not a close} . WbJLL:

vote by any means.

CEAI B RTLETT :

uani as either?

! take it it wasn't

disse £.

l o. WALL: There was no more than one

!t was very close £o 5eingunanimous.

!t was a vote taken afte I £hi <, at least yo

hours of debate on it so it was something that

we did consider thoroughly.

.. I 2P: That one dissenter must be

a hard voter.

%. PA Z i LLA: Do you think the federal

view of testimony has be ab sed?

o1 . ALL: i thir k, fra k!y, depending

upon the identi y of the prosecutor, I ould be

most s prised for e ample, here in the Southe

District that there is emy s! %ificant number of

accomp ic cases that go to the 3ury without th xe

being the type of evidence involved. So thatas

a practical matter9 the federa! rule, although

there is a possibility of a conviction on the

unsupported es imony of an accomplice, most

! e £o get s me£hing else. i thisk
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that that would be to a certaix% ex :en : in mo

o :xices bu we are conceded wi those areas

where there are le s say, somebody that the

I °police have been _ookxng for for qu!tesome£xm_"

and they may be kno in the co, unity and they

ge o .e two persons who may be clear accomplices

that's agai i a small number of cases and 92e

£hiD.k that the federal r=le i%ich, as I say h o

obvious merit to it, oug %£ not to be adopted

here because on balance i£ eoesn £ gxve that

much of an advantage £o the adminisLa£xon of

crlm _nal 3 s£ice.

C zI A BA Ti T: Do y( a think that

accomplice testimony is of such nheren£!y un-

reliable chaz c er that i£ has £0 have his

specia! _=le as opposed £o al! the other kinds

of proof offered?

MR. WALL: I £hi l we could probably

gave e= mples of other types of evidence which

we think are more un=e!iab!e but when yo are

deallr g --

C Ai i Bo TLEY : Persona! iden if!ca-

ion for exeaple? \
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lo . W# L: ! think that would be om .

But .i%em you me dealLng with a situation where

=ou have been scrupulous wi h respect to the

suspic! o P t is directed t a d an aceomp!iee,

and agai if o ar coz obora£ioa a!e 9 ere onerous

£ha£ ouid be diffez en but there is a safety

valve in number one ze ai L%g the prosecutor°

to go o t and find t-h little bit more. As l

say on ba!anee we thought e ough to stay wlZh

the pre ent rule.

. 2, % I : You a e not saying that in

the Federa! Court if the prosecutor has only the

accomplice testimony he will not proceed?

o WALL: i' o. A£ least the ones an

my expexie ce they send out invee£iga£ors and

they get that so me£h! g else.

MP,. AL ,2 : The Fra meme cases were

almost o!eiy accomplice testimony.

i ,. WiuL: That an e ple of the type

of d nger. ! understand that the e was an ac-

quittal but tha with someone of notoriety here

is oo much of a problem.

Wi$h me peet to accomplice testimony

PAULINE E. WILLIMAN
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there is a reference here to the definition of

one i%o testifies on behalf of the people and

I think there is a recent case the Court of

Appeal dhlch eversed a ease .he e he accom-

plice en£ on the stand d damaged the defen mt

but the e ar£ refused to give i£ £o the jury.

r=, do % t o ; he£her this Jas drafted before £L £

case handed do n.

Section. 30.80 ith respect - ! him

l . Chai D yo y £ed to disband at about this

time?

CHAi LA B 2.T T; Y a go ahead on

30,80 and e ii! ask y@a perb p £o submit the

ba!ance.

l . %.LL: With respect o 30.80 we have

a suggestion that a private detective, and in

particular a store de ee ive he may no in he

given case be acting in cooperation i£h the

Police Depa t nt %hen he kes b s arrest, be 
'

included as a ong those who have hese rules given

o D ZZ : !t s a very difficult d afto

ing job here° if you go to th there then must
PAULINE E. WILLIMAN
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be o her kinds o

!, .. W : I am awar of ha . I wa

my ur d÷rstanding of what he Commission had in

mind ;= d agai o I cem see there is a drafting

probl .

going a£ it by a category deali ,g _th persons

c stody?

. WATt: That of co rse ould ge us

£o a study -

o W ZIiL : Zv '% citlzensg arrests.

,. W ALL: qe did o£ discuss the issue

£ha£ was presented by the representative of the

District A££or eys Association with respect £o

undercover agents. 0bv! asly the person fr

hom the statement as obtained £he e at !east

during i he course of a commissioDo of a crime,

let's say a pla .nt i£ %d De foo!hardy to

suggest that the dercover agent give warnings.

o. C LE : he, t' a separate probl

but on you problem if this were modified, instead

of relati ng to a statc e t made to a public er -

va-%t gaged in %aw enforeem r t activi£y which

PAULINE E. WILLIMAN
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is the ay it's now drafted, modified to any

se=a e %t in custody. !'d t ¢.e it most of wha

you have in n.ind womld be met?

MFrs. I J _L: Wi h the exception that you

hen ight find tb £ statements taken by police

O== ........ the. a where court would say he as tech-

nically Lot in c jostody =

HR. WECHLER: Both.

H %o i £JL: I think that vou!d give the

courts the op ort i£y o develop that on a case-

by-case basis.

We fr %kiy also :ook "£he position that

with the sole exception of Subdivision (f) of

Subsection 2 and ¢ha£ requiring Miranda type

warnings, tha there isn't any reason to admi

into :=d n= ,' even a private person. ! unders d

he reason it has been drafted this ,ay is because

of the deterrent approach but the Co it£ee though

we o ,,= to go back in addiction to those reliabili£

situations and a confession extracted from so e

Do, y a eer a bea _ .g by a private citizen i se s

to me is no mo e reliable £h£n one extracted by

a beating by somebody connected with nhe law.

Y
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!f you az'e concer - ing yourself with reliability

as ei . does ' me! e : m ci% f erence who

it as exercised he . q roper pressure.

! . % .GI LEP.: The victim of the theft

think he s go the thief and he beats the s uffinga

out of him.

HP. WALL: That' co eet. We don't

thimi i o 2ght to be because i s jus as un=

reliable and he ain was as eat regar =

less of who threw the p ch.

! think a miaor point in Subdivision%

2 (b) refezence is made to Penal Law 135.60 as

o he ype of threats and i thi k 135.60 has

amain, threats hJch are c ple elyznc±ude in ! gs .....

Ci Aoi q P @rL TT: Ze =ter lef unsaid

. ....... oz 0 reze ence.

, .. WALL: i think these are a fe 2

su divisions but when you get to the threat of

boycott of " ° - 7 "

fession i j st doesn't ring true as to what may

act:lally happen°

Ha i enu_on 3us- o other. tiring and
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then submit the remainder in %ri£ingo We took

a position with respect to the standing issue

on who may obtain and who may suppress evidence

illegally seized and we voted seven to six, there

being a tie and the tie being broken that the

present law, which as we understand it allows

only the man whose constitutional rights were

violated to suppress the evidence as against him

in a criminal trial - to raise that objection.

We made one qualification with respect to that

and approved a provision which w sld a!l any-

body against %om illegally seized evidence is

going to be offered £o object, to have it suppressE

providing that the violation was an intentional

violation of the cons£itutiona! rights. By that

! don1£ mean intention act which turned out to be

a violation of the constitutional act but an in-

tensional vioia£ion of a man ls rights. If we

are talking about a deterrent effect you do not

completely deter this type of activity if you

allow a police officer or !aw enforcement officer

£o violate the Constitution with respect to one

person and then trade him for a bigger fish whose
PAULINE E. WILLIMAN
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right8 were not violated. You do not deter. By

the same token the constable that biunders if

it's an honest blunder he's not going to be

deterred because i£ was an honest mistake. So

we ould say ha£ honest mistakes which £umn out

to have some technical defect, keep i£ there and

you do £ extend i£. We are dealing wi h the

situation of the police officer intentionally

vio!ating a constitutiona! right. The only

effective way to deter £ha£ is to see to it £ha£

nothing can be introduced that he seizes anyv here

at amy time.

MRo CELKR: That syllogism doesn ' t

really ho!d doe= i ? You might make it a capital

offense. Itts a que £ion isngt It hether the

exclusionary rules s anding is according to he

Jones ea e in the Supreme Court?

. WALL: That %gas at least pare of

the reasoning of half of the c mittee members

who have normally the right to vote. It was an

abso! £e deadlock; that was one of the armaments

raised. I£ was a very close i sue and I thought

yo= omgh£ to kno .
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. I ChTL : The point is since by

hypothesis he victim of he unconst!£utionai

search, or whatever it is, c !d have consented

and there would have been no invasion if he

ratifies in effec£ which was one case you put,

why shield other people have o . °

M ° @ALL: Obviously if he consented

there would be no violation.

MR. CH : in effect, he ratifie

} . WALL: Again the very slimmest of

majority thought i£ might prove £o have a retro-

active effect.

. CHLBi: E en by the guy whose

rights ;ere rio!areal.

! o ALL: Yes, because he po!ice

officer had no gay of lu o !ng ghen he violated

the right ha£ the e would be a ratification so

it would sez ye as no deterrent.

C %! BARTLETT: We raised this and

we had an eight to seven vote.

MR. WALL: i want to th k you, Mr.

Cb .irman and m bers of the Commi slon and staff
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for inviting the vie , of our Co ittee and e

wil! report to you further on all the provisions.

I BARTLETT: We a e very grateful

to you for the comments e have been given.

l d%. , ALI, : Thank you.

C .A! } B i TT: We are just going

to be able to take o e i£ness before lunch, l'm

sorry, "' . Adds, ! i!l have to ask you to come

back after lunch, if you ould.

Chief Fire Mar nal Camty?

STAT ZI T OF SAMUEL S EP S
DK FIRE C ISSi0NKR,
NRW YO < CITY

J_ . SHK S" Thank you very much for

the opportunity £o speak.

- y name is Samuel Sheres and i am a

Deputy Fire C _m!z s onez.

I have sat here this mo ning with Chief

Canty a d heard the remarks by Mx. Bartlett and

in this very brief presentation i hope o present

our picture and at the sa e ti e ans er the im-

plicit objections raised by the Committee ab at

how his might be accomplished.

Th£ fire marshals need the full powers
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aof po_!ce officers_n the conduct of their duties

in comnection th the suppressio of arson and

the enforcement of other fire lae . We have other

functione but e are here mainly £o !k aSout

that.

Ne York Cindy?

MR. SHERES :

The Arson Squad for

Yes we e. That a$

one of the points i wish to make° We are the

only organization ha£ investigates arson and

cooperates closely with the District Attorney's

office. Just to give you a quick fixate, in !967

over I 600 suspicious fires were investigated .

454 arreste were made. O=r conviction rate is

appro mately 70 £o 75 percent. The point of

a!! this is that this is an everyday proposition..

The fire mar ha!$ need the po er of

police officers to make reasonable cause a ests

and hey al o need he authority to carry weapons.

The p omani c and arsonists have £hei ogre pecu-

!iar traits and these are kno to marshals.

They can be obse ed easily for arrest. The use

of firearms is for self-defense and arson is a

PAULINE E. WILLIMAN
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heinous offense. Tho e ho are apprehended more

often than not put up a stiff fight. Were the

powers of the fi e marsha! to be taken a ay -=-

again %e ant these police powere in the area of

fire inves£iga £ion.

CFo N B TL T: You ant full police

po er in eor=nect!on with fire investigation only?

! . SHE S: Solely Im cormect!on £h

fire la s. Thro in he case of malicious false

ala s. We do not an£ i for burglary.

. io C[ LE : {hat is he legal position

2 e there pecial provision= in the statute on

fire marshals?

. S E? g: Yes sir. Fire marshals

are peace officers , der the p esen£ provislo s

of he Crimisal Law. Members of the Fire Depart-

ment are peace officers by virtue of an adminis-

trative code provision in regard £o Fire Depar£-

F e Department fag, s If the pro=

posed Criminal Procedure La ere passed we %i!i

be left in a vacuum. Under the proposed la # yon

are a police officer or yoga are r othing. The

provision hich ml es peace officers would be
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meani %g!e s, i mentioned [ t here ou!d have

to be several a end en s o he gu!liv u La 4 and

othe . The City Compel! could no pass a !a

erruling or superseding. We id in

have o have a new s atu e a ed only at us.

C aol B RT 2: As o your function,

you an firs of course he ri =o carry con°

cealed ;eapons ?

arres a, hori' y t a a policem n has under o, r

definition?

CNAFI6 BAP LgTT: Axe y a seeking

24-hour peace officer £a =s?

ME. S ERES: fe , sir.

C \i aN B i T!gT : Offydu y s .a us?

V . SNE!3S: Well, no£ off du£y s£a£us

£o £he exten£ £ha 24 hours :ould be for £hose

who are on ;.£y.

I ea ao say

off du y.

We are no seeking tha£.
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We just: again , ant i h n he matters :ha e

a hor= y e he ve today.handle o¢ y -yi hin he ° *=

We are o terested in off- y people m ing

a es s or =e and frisking as your question

as before.

mi ioner e say very ply ha you have a

erl£o lo s e .se •

Tha y sir.

C ! l q BA2SI TT: You axe certainly

9=thin that group e refer £o i ar Cc missien

note o be agded and I [ure 0e will be able

to aee plish this o meet yo ¢ needs and at the

same t e to de!imi£ your function as you seek to

have i dei ited.

. - ES: We a e very atefu!, sir.

Thank yo gent!eme .

¢1 % \ TLETT: We i!l convene

again at 2:15 and we i!! aee o e eryone

ho ts to be heard today.

• o . Where po at I:15 p.m. a luncheon

recess as ! en to reconvene at 2:15 p.m. of the

same day . . .
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AFTERNO SESSION

C AiP%dAN BARTLETT: We will begin the

hearing again this afternoon.

We have a great number of speakers

scheduled and I would ask you to the extent

possible to limit your oral remarks and if you

have o itten statements, of course we would llke

them submitted. ! wi!l ask you to exercise a

little =elf-restraL t in this regard°

Theme are a number of speakers here his

afternoon all concerned wi h he same question

and t t is the question of peace officer or

police officer status for certain categories of

publle officers. I do not want to deprive anyone

of the right £o speak but if you have something

new to add £o what has already been said on behalf

of your particular group we wou!d be glad to hear

from yea, otherwise e would ask you to endorse

the comments or indicate the differences from

what someone else has spoken.

We have several speakers that we did not

get to this morning. The first speaker this after-

noon = il! be Axnold Becker President of the Nee

PAULINE E. WILLIIVIAN
CERTIFIED SHORTHAND REPORTER

\



150

York S a e Association of Pubile Defenders, after

which e will call on Assemblyman Martine.

STATIST OF APqOLD BECKER,
P SID T, NEW TO STATE
ASSOCIATI OF PUBLIC DEFENDERS 

Phi. BECilgR: Good afternoon, gentlemen.

I will try to avoid speaking o those

items that have already been covered this morning

and instead il! speak to those things that I

believe ne* hing ha been said about.

i elative to the new Proposed Criminal

Procedure Law I feel that the speakers that you

have heard, a£ least at this mee' ing, have so

far been geexed £o talk abou the Criminal

Procedt re Law as it applies to the City of New

York° i am the b!ie Defender of l ockland County

and i will speak for the most part to the iowez

courts, loca! criminal courts and the problems

tha i see with he that axe not covered in this

proposed Ne York Criminal Proce re Law.

One of the most significant lacks that

I see is that there is no requirement in the

proposed Criminal Procedure La requiring that

a verbatim transcript be kept of any criminal
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proceeding in a !o% er crim inai court. A l er

criminal court has the authority to sentence a

man to jai! for up o a year in the county Jail

or to sentence a youthfu! offender to a n ber

of years to the Elmira .eforma ory and yet we

have d in the same cases boe sane kind of

s earing con est be e the !a yer and the

judge as o hat went on during the trial as you

have bet een a defendant and the police officer

as to wb ent on hem the interrogation took

plac e.

! think he State of Ne 7 York has ad-

vanced far enough o that it can now be made a

ms da o requirement tha no man should be ried

in any court in this state ithout a verbatim

trans r p being made of the court proceedings.

I realize that in the sections covering appeals

you specify in your notes on Section 235oi0 in

the staff co ument -

CP ! 2@ A TLBTT: Mr. Backer, as to

that point, at hat level of government omld you

impose the charge for he transcript?

MR. =" '.o The cost of the transcript
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should be borne by the municipality £ha£ is

handling the prosecution. If i£ s he court

itself the judge is paid by he unicipallty,

the court clerk if there be one is paid by the

municipality.

CP !P BA!.TLETT: I just asked here

you an the charge placed. For example, in JP

Court !e :Ws assume the tria! of a isdemeanor

or case in one of the tow .s in oekland County.

As a " ou!dnU£ i£ be morepaa £lea= matter,

realistic £o make it a c anZy charge?

. BEC R: Wel!, the bo %s of the

court for ir tance are not a county cha ge,

they are a £o m ch nrge.

C _ !Pg AN B T TT: Co %sel provided for

both sides, assuming l digent defendan£ are

paid for by the county?

. BECEER: Yes, they are.

C o! AN BA TLETT: 0.i<.

t . DENZER: Le me cal! your a° en ion

to thi : We êre no una are of this. You realize

that up in s e of the smaller countries, rural

counties, the defendant can break the t n.
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CR_iP { BARTLZTT: Or the prosecutor.

MR. D ZEP.: (k the prosecutor. But a

fai=iy !ong trial, hey c m. string out the tria!

and %rhen they appeal the to n has to pay fer the

minuZes and hat'= an expense d these towns

don t have tha£ kind of money.

.. ZEC! P.: I as under the i pressio %

ha£ e ere in the field of cri na! justice and

that o!d lady justiee though she may be blind

fol!og ed the p=inciple ha = a of money was

not to dictate wb t : as the prepe method for

A p ocee in= in a crimina! ease

ina .ce really enters zn o it.

th n

i feel that _

i£ not be a s enographer, pezhap= i can be a

tape eeorder %ich is at leas one step be'tier

than no record at al!. But hen I intervie a

defenda £ ho says "i appeared before the judge

and he didn't tell me anything,' and then X ge =

a certified copy of the Judge s own minutes and

he says he did i have no way of verifying.

: . D ZZR: We al! ag_ ee that i£ s

highly desirable; it's just a fiscal problem.

k .. C R: i raise that in e_he first

PAULINE E. WILLIMAN
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instar ee. The second q es£ion i want to spe o

is Section 15.20, the ri t £o a speedy trial,

and I a really thim! ! g in terms of incarcerated

defendants and ! 'm not thip/¢ing in £e s of de-

fenden s who a e incarcerated for substantia!

crimes, l m thinking of defenc ts who are in-

carcerated for violations he e the maximu

penalty #hich they would sez%°e if they ere

convicted ould be 15 days. it Is been my ex-

perier ee ha£ this tez speedy trial is not read

as speedy trial by the agistra£es that i am

a ; are of but as a £ria! within a reasonab!e time

an n mo of the cou ts £[ i famiiia ° ,ith

they do not hold court every day. in fact they

hold court but once pe v eek.

If a man should be unfortunate enough

if a ¢eur be held on Tzes y, and he be arrested

on Tuesdzy after° co £ has ecessed but s i!l be

broug bezore the judge d the 3udge charge him

with y violation and he say, '=I plead not gui!£y,

and the judge say @50 bail. Trial next Tuesday "

hat me languishes i % jail seven day serving

one=half of e-he time that he ould face merely
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• ai£ing for - . tria!

solve tb t ?

i , , KE :

Z ou!d you re-

! ould suggest ha ia

one?

courts.

vocate a different rule for he 8uprc me Cour in

a murder case for example?

I0 . DEC[ R: ! ould feel that here

PAULINE E. WILLIMAN
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i . B o: Of c rse if he T ves

there is no problem but if he ants a trial i

say that his righ o a speedy trial has no

meaning hat oev= - in these cases z he already

se ed half his £i r e before he is acquitted.

i . DENZEP: Are you speaking of any

specific kind of e art or courts generally?

oo BEGIn2.: ! speaking of the courts

tha E l ow bes :, he police courts and the jus ie

these minor areas £ha£ a trial be had if a man

as incarcerated £ha a tria! be held, not more

than two ys after the arria ent.

C I L { L! T o Y a mean if he wanes

But you %;ould certainly ad-



a court is in session on a re lar basis here

a eour say "! haven't reached your case be-

cause we are bu y and i'm rying Case !, 2 a d

3 before you," that's a legit ate e cuse but

There a judge says, 'i'm set g court next yeek

because l'm doing other hings ud no tending

to eo business until seven days from no '

I h! i there should be s ethiug in the statute

t t ld mandate that a judge , ho has no o her

eour b sine s hear ' he ca e ithin a short period

of t e if i be so desired by the defen nt.

" = bail?

1.y those who could not

¢erated.

[ o. BEGF : ly those who are incar-

i feel once a person is re!eased if he

is released in his o zeco ize ce, tha the

pz°oblem of speedy trial does no have the s e

meaning thrash it semi!! has some meaning bu he

fact a m is in jail a aiting trial ! hir k

thi horse the he rides is a m ch differe one

than hem he is a!klng the street on bail.

l I oo i# : As a practical matter a

an faces a 15-day maximu s qtence doesn't the
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judge examine tba and parole him rather than send

him o j all ?

where people are charged igh vioiation tbm t,x-

fortunately ghey don't belong go upper middle

class o middle c!a s society in general d 

the judges do not handle thc - they y make a

very !o y bail but they do o release th in

hei o[ - recognizance as a g eza!

The}= generally hold them i jail, expeciaily if

a pe s a be a d ifgez.

Gq i Z TLS : Wai£ a minute now.

" _ s Rockla ein !9o7 ho y m y people we e '

Goun y jail a 'ai ing trial on legs h % misde=

meano °ge$ ?

I o BZG %: I ould say b probably

aS !ea !5 percent of the jail popu!a ion.

C i B L T: Awaiting eharge

for !eSS ha misd eanor?

C Z TLE : i assure you ha

your ¢ot % y is much diffe en frc ne. You

l£'s been my e perience £ha
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which you mentioned.

MP. ECF .: There ame 21 courts in my

partic !ar county and of hose 21 courts i o ly

I o of three or four of the courts that wil!

convene the court for an additional term in be-

een he regular court sessions.

¢P %i d Bg T fT: That only becomes

signifie in eor eetion i h hose courts who

do no release on reeo !m nee on non=criminal

cages.

. NCIONP: That's cor :ec . ! ill

have something to say on he question of bail a

, i Ti P : ! don see yo %r distinction

be wec÷n he fe!!o i h a 15= }.y maxim o si s

ea@e$o

MPo, B G P : ! can e euse a judge ho is

bu y on o her ease bu I e 't e e e a judge oho

is a bank president.

of vie of the defemd hether he is busy with
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the other cases or because he is a bank president.

o ECV : i think the time has

a ived i the State of Ne Yo % ha£ from the

point of vi q of the defendant thet he hes to be

afforded more than part=time justice.

2o 7. 9P: % underst d tbmt b yo

prob! is a en ho has a !5=day ma dm n sentence

d he has to ,sait s oex d js before he is tried.

!t doesn't make y difference hy he has £o ait

that ev days.

Ro [ A : i sho Id thiD .t perhaps

there hould be some p avi ion that yo l can't keep

a ma over a certain percentage of hi maxi -um

nd mald have to parole h o

M BEC K: That s one %swer.

Can u point o, about

these cases of people incarcerated in iockland

County a aiting ria!?

M .. C! K: i c z specify the statia=

tics zo you and g ve you the na es nd e %.

g , C .: ,ou!d 5e gra efu! if you

o Id in goed tir e file that - ith us° It seems o
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me to be Impor aant info aZ!on and surprising

informatior .

. BZCi .: The nezt ec !on l woulOo

like o spe i to is 50.i0 hich actually define

ehe - '% on t:he felo v c p!aint and he

pmosecuto info a ion. T > t i a contemned with

is he o e Io J a he p osecuter s fo a ion

v e no e t[% t it- s a ittem accusation dra d

filed by the Distric At o ey. When we lodk a£

the n . ,bez one t:he info mation we merely see

t:bzt t fo mation !8 a i t accusation

merely filed in a loca! criminal eou. t, it does

not et forth , ho dra , s that LnfozTnation and i£'s

=: en- nCeo and I ess Z should state lbeen : 2 . .......... .

4as a magisg ate fo a period of i= years i

ock!and Oot .£y and have so-me diree z eel,.tact - i h

£hi8 p ?ob! b !t it's be my e perie %ee that in

m, ny cases the Judge h seif is %he one ho 4:nm.s

the n, o o ion-= ° " - hen the e mp!aznan£° = comes £o him

may be a p ope pe 8¢ before z hom Zo go nd z ea

fthee,_ h.. o info a ioa alleged is a ae bu an ex pa
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proceeding should not take place between a com-

plainant and the judge where the complainant has

an oppo unity £o tell the judge all the things

that happened and have the judge decide what the

charge shall be and then actually write t or

type at the particular cSmrge. This is a prac-

tice ! kn that is not completely general

thro=ghout the State but it is a practice ith

justices of the peace and police justices through-

out the Skate°

One of the problems is that at the time

of the hear!mg the judge may very well on a motion

to dismiss for insufflcieney on i%e face of the

information be =ailed upon to le on the suf-

ficiency of the very info mation that he prepared

himself and I think that a judge cannot wear two

hats in this respect that the information should,

under no ci cumstances be drawn by the judge be-

fore wh m the information is made returnable, as

a matter of fact, i don 0 £ think the judge should

draw !%e information or participate in hearing the

complaint prior to the time £ha£ a hearlng is held

with the defendant present.
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I . D NZER: !'m not quite sure I follow

you. This says a rit en info atlon is a itten

accusation by a person filed with a local criminal

court et cetera, charging another person. It

doesn't attempt to resolve the mechanics of ho

draws i or a=ythlng else.

Yes.

That's a housekeeping

mat ter.

MR. BECEER: I realize that it doesn't

attempt to do it but what l"m trying to make you

apprised of is that in many of the courts in this

State i 's the judge who draw the ir fommatiOno

As a matter of fact, I donut think your term of

il=ng with the local couxt is really specific

enough because most of the local courts that i

o of have no place %There they are in existence

except on one nlgh£ a week when they take over a

particular room in the £ s building or the village

building and during the day the loca! judge that

we are concez ed with may not even be in the com-

munity. He may be somewhere else at work.

. DFNZ : Who would you use?

PAULINE E. WILLIMAN
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t

I . B CI ,: In the County Court if i

file papers i£h the Supreme Court or , ;ith The

CounTy C /r :, you f!le them aT the C nTy Cle kWs

office a£ The County SeaT° i o id see it as a

very practical solution that with the Village

Co r£ the papexs be filed with the Village ¢!erk

and i the T with the Totem Clerk. At lease

every place I %ow of the T 4n Clerk and Village

Clerk are in the same place and generally hei=

office is open on a scheduled time. The courts

themselves may or may not be available %ethe

There is one judge or Tyro judges.

MR. DEhbKR: Well, a police officer comes

to lodge a complaint agai st semebody. Yo x don't

wane him £o go To the Village Clerk, do you?

. B Fd I: Lodging the complaint a %d

filing i£ i think are wo different things.

think certainly in order to make a complaint and

secure a wa 2a=t yon have To gee it from the judge

but i thlml it w Id be no harm after these papers

are secured fo hem to be filed in the same place

in every t %ship and every village. In the

village they are a!l filed with the Village Clerk
PAULINE E. WlLLIMAN
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and the no matter qhere you practice, you ea

go into any village and you kno that the papers

you want o secure are on file in he Village

office and not in his briefcase in the

automobi!e in Ne York City if he happens Go

jork in N ork City as b ppens th one man

4%o works q N ,, Yo k City.

4 .. C LEI.: The q estlon in my mind

is ghethe this points to the Code of Crimina!

P ocedure. !t points £o hog judges are to

operate whexe courts should sit, [ used £o

ilve in Rock!and C £y a d i a distressed 5y

w m£ you say as £o the iocu of r papers but

is it a p; oSlem to be solved in this revision?

MR. BEC! : We!! Professor Wechler

i eas th !¢ of no be££e ,ay to solve the prob!em.

I can tb! of no way that y a dan have a judge

kno especially ome 9 ho is not a lawyer and he e

are ?_ y judges £hroughou the State , ho are not

la yers tha he cannot t e e info atio from

a State olie a_ and he!p him prepare i£ than

to have a specific £ha£ the information

shall be 4xa a by a police agency or s me other
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person than the court. ! thir this ou!d be a

very fine ay of re edy!ng a problem that existm

and since this is a code that is being - imtended

to be presented by !969 ! £hir there is adequate

time o tall , about it and prement ha revision

in thim pa ticu!a code.

The next sections that i w eld !Ike £o

speak to a e a tong!eructation of sec£1ons but they

all pertain £0 the same item° Section 30.80

Subdivision (f) Section 85.05 Subdivimion (c)

Subdivision 2(c), Section 90.!0, Section 105.30,

and w £ i'm talking ab t is the admonition by

the c £ tha$ im any case gher a defendant is

" If m ial y unable to obtain counsel then he i

advised that counse! i!! be aspired by the c t.

No% as a matter of practice, I believe

in the City of Ne York as : el!, yhem the Miranda

warnings are given, the !ast part of the Miramda

arning i "!n the en£ you e indigent y a

may have a anse! assi ed by the court," and hat

% wish to suggest to this body is that that pa -

titular admoni£iom is really fudging the question

because in the State of New ork under the
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Bartle£t-A derson Bill hat 5ecame effective

December Is !965 every co ty in She S£ate had

£o m e a choice of some indigent defense system

and ! am pa 2t!cu!ar!y in£erested in indigent de-

lense syste ns and ezy county i h= State does

= either by thehave a mode of dezendino indige ts,

assigned e nse! system by a p l!= defender

sys£ By a legal aid system or by a combina£1on

and what ! w e!4 like to suggest to you, gent! me ,

is tb 'g whe a police officer a Tises a defendan£

Oo being arrested and when he i=hes to inte o-

ga£e b tha if he is an indigene he is entitled

to hav ceunse! assi ed that hat leaves that

defeng ont really with very !itt!e. e doesn't

kn q hen counsel is going £o be assigned° He

eou! ' kn when counse! wi!l be assigned. e

don*t k who !!i take care of iS.

Wha£ ! would llke to is tha£ to

make_t r l!y me ing l that in every county

where £hey already have am e is£ing system ho t

it be required 5o£h by the courts and by the

police £hat they advise the defendan£ that if

£hereis arrest in Rockland County tha£ im
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Rockla. d County not only is he entitled to assigned

counsel bu that there is a public defender d

that the public defende gi!! co e £o you right

no9 . Ne doesn't have to be assigned %der

Sectio 722 of the ! .

AL £% : Does that mean that a£ the

time he is arrested and in he station house that

counsel has £o appear?

. BECF : If the defendant so chooses

absolutely.

b R. AL_jiA! : As a pzac£ica! ma£ter do

you geZ called a£ 2 o clock in the morning?

. BECI R: Yes my staff ope ate 24

hours a ou the clock and of the approximately

600 cases t t we have h dled this yea I eald

say that better tha a third of th were be oTeen

l0 p.m. .d 6 o 'c!eek in the mozning.

in Rock!e %d COn£y?

City New o:k.

No < many offices do you hay,

!y one.

l %e e is £ t?

in the Coutrtho=se at Ne
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So yo= .o=he be called

- /

. .%-

Vw

be given notice --

anymore?

Oh yes the police have

By whom?

By me° Wh=y have a _ sr of
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30 days in jail. Upon see ug the boy in jai!

he th ashed for blie Def %der service a %d

the j dge ote in par arid hi , !l! be in he

advance sheets coming do 0% i b the next o

or three v ei s, 'If a minor and his parents a e

@ £ho t ands to :etaLn co ase!, £h othe minor

should be f¢ ed by the e of the availability

of the l eblic Defender to represe t h rather

than the perfuncto advice tb £ he is entit!ed

to heaTe e nse! assig %ed £o hi . This is one of

the basic reasons hy the Office of lh blic De-

fender as estab!ished by the Legis!a£u e.

"Xn eo sideri ,g hether the def da ,t

wo id have availed himself of the se ¢ices of the

b!i¢ Defender had he beea i ormed of ,the avail-

ability of a h representation it is interesting

to note th £ the defe ¢a t dig i fact cons !t

ith the ubii¢ Defender and a%aiied hi iself of

the Fa51ic Defender's e iee shortly after he

%as impmison£4 in the Co ty jai!. Can i£

serieds!y be defended that he ould not have

availed himself of such representation had he

been advised by the c irt of s 2eh circumstances
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at he a rai ent ? '

! say to m-e this an n 'ul in eh

State of Ne fork that each co ty that has a

plan £ha£ the man should be told the place, the

!ocation of the p! n the ph e number.

9 APP °

dz az £ aooship.

T Qhis is a p ob! of

I ou!d be very happy to

suggest: an alternative £o s y z b ve in he

s t at =t e.

G %! B: T E : T you.

M o BEG : The last item tha ! wii!

peak o for today il! be on Section !!5.20

Subdivision 2 ohe. e a def i m y plead a l

the 1 he p!ea ail y plead il£y a d cover

a!! the outs ia d i %dic ts that he may h9ve

in th ot pa tic=lar coup=to

el! it be my e p ience thaZ very

often not oz !y does he have i d ctm ts :gs andzng

in that paz°ticular co r b t ometimes as a re a!

e same s = ' p soees he a

of info ££io s on fi!e a %y of the loca!

czimi a! courts the s e c e £y and x.,ha : !
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would ! e o see as a revision is a he e of

he plea if he e be a p!ea in he County Co m

hat if he e be sn info a io om fe! y c p!a!n

or prosecuto s info na !on filed i t he local

c art hat he may a he s e i e plead in. - he

= °° anything th £ is in the

!o er c t in the saee co tyo This .ouid save -

t e dou o mnt of m qpowe >eeause what i e

bee q forced 1o do her have b ee o fo ! in

fo aticms is get sepa ate c l t o de:¢s a d have

the sheriff take them to o e cola $£ and !:he £o

ano£h÷ ,

C ,z T : Aga this se .s

he surface ! ke-" a good e,=e t-'=zon, Wo !d you

have s e d af£emam:ship?

AX {AN Bz! TL T: e can test out and

see if i£ works.

Thank yo er so uch o
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LRT SPEAKinG AS PRFSIDFT

B VOLE ASSOC i

,i . MItRT NE: Gentlemen, i am Assemblyman

John M £i e and also a former Correc£ion Officer.

X fee! like a Correc£ion Officer anyway because I

am so n as an Assemblyman.

This memorandum is s bmi £ed by the

Correc£ion Officers Benevo!en£ A socla£ion hich

represents some ,200 Co rec£i Officers in £

Department of Correc£1on of £he Ci£y of Ne- York.

£ is submi££ed in suppor£ of eten£ion in he

proposed C=iminal Procedure Law of peace officer

s£atus fo uniformed C recti Of fiefs, o in

£he al£erma£ive £he broadenlns of £he defini£io

of police officer o incl de Co ec£ion Officers.

P esen Code Provisions

The presen£ Code of C iminal Proce / e

an s special s£a£us £o t o ca£e orles of em-

ployees: (!) peace officer in Sec£ion 154 and

(2) police office in Section i5Z (a). Sec£iom

154 en mme a£es dozens of ca£egor s of employees

including Cor=ec ion Off!cers as peace officers.
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Section 154(a) declares certain peace officers

also to De police officers the latter being

liml£ d generally £o members of d !y organized

police forces.

The e are two a4 e%£ages to peace

officer status. First, a peace officer may make

an a es£ wlth £ a warrant upon reasonable

cause" to believe that the arrested person has

c it£c a felony (CCP Section !77) in contrast

£o the prlva£e citizen whose arres£Lng activity

is valid o ly when the accused has in fact c m-

mi££ed a crime (CCP Section 183). Second, a

peace ofz_cer is expressly exempted f om the

operation of he Penal Lew statutes renderins

crimina! the possession of pistols, revolvers

and other specified types of firearms (fo mer

Penal Law Section 1900). e therefore may c& y

such eapons a£ any £1me.

There is one advantage that a police

"9officer has over a peace or_leer. The former

but not the latter, may make arrests for mls-

demeaners and petty offenses as we!l as for

f elonles, upon ' reasonable cause' (COP Sectio 177),
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Propo e:d Changes 57 Bart!e££ Co missi

The Temporary C issi a on R ision

of the Pez nl L and Criminal Code (Bart!e£t

Commiss! ) makes the fo!! . ing proposals:

(i) it oa!d eliminate the term "peace officer

c mple£ely (2) it w Id continue only the status

p z c officer" !Imi£1ng it generally £o

memSers of d !!y orgmnized police forces, and

restricting £o such police officexs

cause ' arrest po ers and (3) it 0ou!d grant to

"verdi f no % po!iee officers the ight to carry

" Ipzsto.s and r =volvers. The C ission specifies

only one class %githin this latter

Wprison guard" o

The Commission claims that the a rest

power and fireazm exemption for most of the non-

police peace of_reefs enumerated in Section 154

do not appear "valid' or "necessary". !t

ackne !edges, h ever that "s e legitimate

e
_ eas might be advanced fo aeco=dzng reas aSle

cause arrest p er to s ne of the enumerated

peace off eers who are n p ! ce = cers.

But in the majority of instances i
PAULINE E. WILLIMAN
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assezts this authority is '%L_ ece sary and per-

haps salutary' . The Ce ssiom is also mysti-

fied why such persons sh id have authority to

caz- y s.

The Commission's recommendations appar-

ent!y are not final in this area 5eeause i£ offers

these possibi!i£ies: (i) it oil! submit legig-

m!atio to exempt cez£azn unspecif!ed nora-police

peace officers from the sta£ £e and

(2) it is ivxng further study to including other

I"p=5_ze sez .Jants performing police functions among

those en Jme=a ed as police officers.

Effect on Uniformed Co ec£ion Offiee s

As the Commlssion s proposal no stands,

this ;o !d be the effect on 2,200 Uniformed Co -

r .ectzon Officers in the City's Correction Depart-

ment" (i) hey v ill lose their "reasonable cayuse"

a. rest power hich they have had for deeades and

(2) they mayno longer be permitted to carry fire-

arms, a right they also have joyed for many,

many yea s. A Uniformed Correction Officer,

under the Commission's proposals, bec es a

private citizen, vrith nO greate rights, and

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

/

\



!76

indeed no greater duties than some e =ht mii_zon

othe residents of the City°

Is he proposal a sound one? Can i£

stand up to close sc /£iny? Does the Commissi %

ez whe it fa_!s to distin ish among the ca£e=

gories of peace officers, or when it assumes that

statu is ga rm ted on!y for members of

du!y or nz ed police forces?

The po2pose of this memorandum is to

establish £ha£ the C sslon is indeed in era=or

in respect to Uniformed Co=rec£ on Officers.

Alternatives Cited

The new Criminal ocedure Law can £ ea

Uniformed Correction Officers an one of the foll -

i. It ca include them in the defiui ion

4of po! ce officer (Subdivision !5 of Section 1.20

of the Bartlett Bill)° This would give them

cause' arrest p er for all crimes

and firearms exemption°

2. !t can continue peace officer

status for £hem so as o contin ae their reasom-

able cause" arrest power in felony cases, and

PAULINE E. WILLIMAN
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fir esx ex p ion o

3. !t can ake h p=iva e ait!zen

by deny g h either police officer or peace

officer status o

4. It c demy =hem s :atus in either

category b= specifically gran h f!rea m

ememption.

The GOBA s mi ha !y Gategorie

! or 2 above ould be '%Talid neaessa ] and

sa!utary to se the Bar !et C missiom s

£erm! .o!ogy° in supporting t s position the

COBA ill refer £o peace offleer status but i£

is inte oea =o apply to police officer status

PAULINE E. WILLIMAN
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Co ec ion Ofm ce s wa rs t peace officer s a s

They are charged yith maintaining law e d order

in correctiona! ins tltu£icms co t pens and i

t ansporti 2= prisomers fr n one location o

a o£her. They are the po!icemen of the corree£io

sem iee esponsible for protec m the safety

ofpri omers visi£ors the blic genera!ly

and other co ee£ion pe sonnei._ T the p !ie

dem 4s s ¢/1 se -ice8 from them they have a ri £

to dem ud project_on zrom the State in ghe fox m of

special a es p e £o pe £ th £o act on

rea onab!e ea lse wi h at fea of false arrest

charges. They also have a ._ to cexry fiz°e-

a s to protect the public and themselves.

s a as is particularly

for those Correction O z e rs who

transport p soners tb2ough the streets of the

city d ,, ho have a espor sim _ll y for hei

safety aud he p b!ic s.

tiom Department's 2 200

.i? one of $he Co=roe-

is subj ec £0

assi mem o this Transportation; Division.

The COBA submits £ha if police officer

sta£ s is va!id necessa and salutary for

PAULINE E. WILLIMAN
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pc!leben i o . peace ozfxcer ....... also is

fo Uni oxmee Co °ecgion = ........u zxc s. Theix fu c

riots a e ee ngially he s e the fo m pel°-

- the la£ue_ a£S - eelsfo i %g ma ly on the =°

p so o facilities o on p iso vm%s. =lmll= zy,

£ramsi£ amd h asing polie en azra £ police

office status became they = ' the

espec= a tz sig a xd housing a¢ it' es ....

d n es d esponsibiiities aze :° = o

ioca xon in which they a e .... "; 
° 

°

di ffe e t.

the e ess of t£%e O zo e Go ee io Ozz ce

fo ce ii! be destroyed. They o longe ill feel

f ee to s, azge fully £heix ie h

be fearful of false a esg e -g=m, %d £hei

-pe ye philosophy °!Ii be °" 

State efuses £o off th he pzo ec o % hey

dese e £he e is li .le poi g m zhel pun ng

£hei !ife on the l e. It a na£uzal

and one that should not escape %ose charged ith

he esp sibiligy of g a ging ox withholding

peace o_ iee status fr the.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



i

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

\



r
0! I

a a st a red o society but which for u-

na£ely i¢ directed at h . e cannot escape i£

beea lse he is i ¢a imo he neig hoods as a

Oor eetlo Officer and muse e l' nualiy be 

/ard £o meet abuse %d violence.

Someone might m e tP £ he may need £o

ear =° but does not need peace or police

meet the prob! . 1£ is !ike ack %g a fighte

to emte "the z* g izh o e b d tied behind his

back. e shc ald no be a ked o f c ion as a

private citizen when [:he Deed :% h £o function

in the first place s£ s f om the zecponsibi!i£ies

given h by the S a e. He meeds and deserves the

pro£ect accorded by he ; zeas able cause

arres p er as wel! a¢ the igh£ to carry

O. Gommuni y Needs Peace Officers

e is rampant o the s£ree s of N

York Gity d elsewhere in the State. No figures

on the constant!y ising rate of crime need be

cited be e se they are co.on o ledge o those

who read o r daily newspaper€. 1£ also is a face

PAULINE E. WILLIMAN
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tha our fin, cially pressed ¢i$y has e / aus£ed

iEs i!ity to appoin more pol!c en and it is

reasonable 1o predict theft the city's police

force viii r ain eons an in n ber for years

tO co e,

%n the face of risi? g c :ime d the eed

for mo e o i en which = n'.° be satisfied be

cause of lack of money he Zar ie££ Gommissio

proposes that =he $ =a£e cas aze 2 200 weil-£ ained

and experienced Uniformed 0o ection 0ffieers

thereby depriving the public of :heir much-needed

se o!ces to fight crime.

This is pa e _kly against the public

interest. These 2 £00 men represent a po en

force o he side of law d o=de which the

city and Sta e ca m.,o afford :o dismiss by i =h-

dra ai of heir peace office 2 a a USo in a enae

they are receiving their off-the-job services

without charge.

l sho d no be .... "...... zozogo en ha$ peace

officer ata'g s c nfers rights but a!so poses

obligat!ons obligations to ts e police ac£io%%

9 hen the circumstances require. X£ goes without

PAULINE E. WILLIMAN
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:o ac : other than in e ,c¢ eiJ to a call for ,aqd_

sgar ds to lose he se ices of 2=%00 men at a

ime whe ig leas e o =a . it.

tf 2 200 raine6 and e ..... ' .

fo ed of = e rs of =g ?o - < aian go take

¢ respons o le place aaonos' de meters of €he

police forces, here raus be c mp =l! on reasoas

to deny hem this ,- 'o " < - ,, "op! r t = y. It is =e ,pec :u!ly

submitted edit= he Bar'g!eg Com i sion ,_ .' 'a" = ,:,= no

such r .sons and appears no o have aken his

NoS itb ganding he c pei &ng reasons

o peace officer or po_zc =< , s atu8 in

vie oz Correction Oz zcer s one,he-job duties

and r s ons b iz e8 e the ....- _ o x T u y conside a-

xons c_ eda ,o e he concept of an anxiiiary

po!iee force alone would j s' ify continuation of

heir peace office ° sf;a us.

Cenciu= on

_he ,a !egt Gomta ss%o s recommend -Cion8

Gorgeous.on Offiee sas they ap iy go Uniformed '-"

PAULINE K. VILL|MAN
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y be !ike,zeal to the suz geon who amputates his

has e&%pt®yed the "%eat axe approach by doi 8

away with peace offi e s a us cempie ely be-.

listed i Sectlo 156. issu ins 1 should be

f£thd ;'awmo fre < so e i deer net fol! . th£t

every !is' ed category desez<zes to lose it and

?[%e C©'DA sub its the; the nature of a

Correction% Officer's du' ies and other valid ec -

siderations ela£ed to them wax %t , in fact

demand zha£ [ eace officer status be contin ed

orp o7 .... " ce office status besu . ,u eh ' ° ' - , Such

status is eeessa valid a ,d sa&u£a y fo he

com mD.itI a d for correction

The COZA therefore respee fuily req zes£s

that the proposed Gr ina! P eeed e Law p ov!de

peace office ° s atus for Uniformed C 2 ec£ion

Ozi:,,, ., . , s , :" in the alte la ive ;b # he _-

t!on Of pelice officer" be enia °ged £o inel de

the_, o

! here on behalf "° °o he Cozrect o

PAULINE E. WILLIMAN
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he expe ie ce g L have. We as he Co ec iom

come in co ac wi, h a g °ea n ber of

people in o jails. Ho of us !ive in he com-

m' i y, in the Gi y of New Yo k and i do + see

h® ye eG id thi even of zi g ' he police

status because w[%en a G6 ec i¢ ©ffice is i he

s eet he is °e¢ognized by his foamer ¢ mges.

es ec ee a mos ± ,o enfeg c ent

They eco %ige im a %d espec£ h .

His n ez°e p °es ce on the stzeets a %d in s m%ays

Co ee io % Officers account for a g ea

numbs%= of az es£s made in £he Ci£y of New Yo k.

"+ 
+++°+='+-¢ + them = .... eZy a+ ++++++ m+ee +=++age i+ mhe subways re+

Correction z zeers s is possible° Coz%=ec ion

u+__e++++ o+++m a n +++ oz ho s du+ ng he

. St!u -

+ he s ree s.ways - d i

here ac = l y o ask his Co ss!on

to °eeonsider £he findings o v h evez yo have in

your minds abou aking £he peace officer s£a u8

PAULIN E. WILLIMAN
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away from the Correction Officers because with

the rising crime we are yelling for more police

protection and there is a lost of people in the

streets, especially the Correction Officers that

- are there for this fact. So I want you to c -

sider and give them the benefit of the doubt.

They are peace officers, full-time peace officers.

They come in contact through a year - 19 000 - -

mates go ough the jails, i worked in a recep-

tion center last year and 19,000 ent through and

they recognized us and we recognized them. So

just 5y being in the streets ! believe it wclld

prevent the rising crime.

Thank you very much.

CIAIRMAN B RTLETr : Thark you.

Mr. Fabricant.

STATEMENT OF MR. FABRIC T 
! ON BEHALF OF THE CIVIL 

°
T

} 1. FABRICANT : At the outset I should

echo the remarks of the District Attorney who

spoke to you this morning.

C AI , %N BARTLETT: For he record, Mr.

Fabrleant, will you ide £ify yo self? You

PAULINE E. WILLIMAN
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represent:: the New York Civi! Liberties Union?

MR, FAB ICANT : i represent the New Y rk

Civil Liberties Union, formerly an Assistant Dis-

trier Attorney in quee s County and I am appearing

here to y in behalf of the Civil Liberties Union.

C AI L N TLETT: Thank yon.

. FABRiCANT: We have just constituted

a committee to study the proposed Code of Crlmlnal

i oee ire and we have held one meeting so we have

not as yet scratched the either. Notes=

sarily my remarks will 5e brief, whleh is all to

the good, X suppose.

CPa%!RMAN BARTLETT: No offense.

MP.. FABRICAIT : I hope that my silence

with respect to the issues that I don't address

myself to wil! not be taken as ,% acquiescence

of the aeceptabiiity of the entire code.

CHAI ; N BARTLETT: You wil! have another

shot at it.

M I%. FABRICANT= : We intend to submit a

full rep e!l before the next legislative

s ess io a.

I did listen rather ca efully to the

PAULINE E. WlLLIMAN
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remarks made by the District A tozney and i wonld

like o respond to them briefly.

With respee to prior photographic

identification, feich he argued for, I had in,

tended £o say very much the same thing t %a£ Mr.

Wal! said; that the iss ae here Is really the

apprisai £o the jury of the fact £ha£ the de-

fendant does have a prior criminal record.

CHAI , N BA " Does it not dis£ b

you the mere unre!iability of he photographle

identification as such regardless of this issue?

,o FABRICA : That £oo disturbs me.

The whole problem of a single witness identlfiea-

£ion disturbs me.

C AiP LA B ,TL I : This may be i0 wit-

nesses 5u£ they are all £alklns about photographs.

I o FABRICa T: Tha m es the process

of iden£1fication one step further in the process

and ! th! !< it gs en !gh of a problem as i£ is°

The !a ¢ as it s i£ten mow weeid not permit prior

ider tif eat_on evidence, a£ !east in the first

ins£a %ee. Y a proposed code goes a bit f r£her

in pe ££ing i£ and I think the photographic

PAULINE E. WILLIMAN
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i

...

i,!: :: : ¸ i : :

I,

identifi £io would be =-

. D ZER: We donVt pe mit it a= al!.

Io . F R!C qT: % m no £a!king abom£

pho£ographlc ide=£ifica£ion, I am £alki a5o=£

the restriction in he presen law on bringing

the -ss e of prior den zicagi in a£ all u £il

l=sue z= put i evzde c . This law

i£. %e p oposed code permits i£ b t the presea

law does not. i ould argue for the maln£e ance

of the presenZ !aw, be £ha£ it may.

:: The other probl with respect to photo-

aae £ha the meregraphic identification is the =

the J i zs app zsed of the knowledge

haga police offlc has show he defendant's

complaining wi£ ess prior £o £ria!

sugges£io £ha£ that defepodan

for some reason hich may never 5e

developed during the testimony a£ the trial. So

x
..... ....... 

.........° 

iall

. :

;::::: : ::"::::,::::!,:;::::::;::; ; :on co:vhe nexV point' . ::

-"--:::---: -:: :: The :impeachment of one's o%%% witness, -

: :.•:: -" .... : :betel hlnk he decision of ! . ia he Suprem
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plea 5 gamning oF not, he fact is tbmt it zs a

very porta." part of the e im_na! process, %

£h!mk the zesul£s here, if e pez itted th £ k!nd

of 2oced e the defendant Ws admissions again

" a!d be no what the District A o ej envisions

I suppose he could elicit statements from the wit-

mess 4_ ing the plea bargaining o %ou!d surest

that a redfaced p!ea ould not be granted unless

he eoopezated. At that £ime at that po nt the

dezen l . t ou _d n eer have the opportunity £o

thdxa 9 £e. guilty plea because we wo id brave

£o !i£ ga$e whe£hez or not the District Attorney

das at fa ! - czeating some situation gkich

" ,%wWoald authorize the ! hdrawa! of the a!l£y plea.

4No defendant z ho has made the a es on which he

£now the Distzict Atto ey may be able to use,

he necessarily w id be reluctant to withdraw the

guilty plea.

6q. &i_ L B ! T: As far as ! am eon-

cerned y aze beating a dead horse. ! don t see

hog y a eat be ar i g against i£.

i F !CANT: I noted some interest

on the part of £he Commission. The same le is

PAULINE E. WILLIMAN
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true in civil cases that ou!d he for very good

policy rea on amd the s e reasons apply here

! th! y!th greater force.

No the Dis£zic£ A££oz ey =uggested that

the pzoseeu£or L? orma ion be pe !t ed o be

amended to incorporate the addition of substan-

tive c} rges.

. ZER: The re iar i fozma io=?

. FABF.iCA : The zeta!at ! fo £io

p[ _oz to irma!.

I,,.,. DENZ : Yea.

M F P,i : Aga , I 5aven' t studied

h sect! very fra !y bu in listening o

that c e .£ it se s to e that the problem nhieh

wo !d ise %d gene ai!y I otald have no objectio

to gb t 5 t the pzeblem ghich woLId arise 9 ou!d

5e on the eve of tria! the District Attorney moving

orally £o add a subs£ tive a e to an

£ion. !t seems to me gha£ if e are o ng £o

auth 2!ze that ki %d of proced e the the de=

f dan£ ought to be permitted a

adJ m e t the event 15 t heis

and that o ght £o be %ri££en int4 he code nd

PAULINE E. WILLIMAN
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not lef=°t to he dzse=et° ° oz the ¢our if e e

"<<

going to end he statute to au thorize it.

HI . %]%@P: You woul 't b ve tha au£o-

pymaple vh e n defense is he s e?

b %. F RoXC T: if he Disf=ric Attorney

is addling a s s unive cha geo

.. APP: Which re,aires a differen

kind of defense?

i

as in the case of e±f- cr ina !on, z he ie

he Dis ri¢ A orney offers o e d i ough

to e a j ned a d no left o he uncertainty

of li£igation.

Probably he mos£ serious objee£iem £ha£

we ave wi£h £he proposed code and a=a n £hi is

s jeet to f ther study Because as I have indl

ca£ed we have only scratched the the

pres Code of Crimi ml oocedure requires a

p el ina y °h r ng both i mi de eanor cares

and in felony =ase ° A practice has ,m up,

i don g kn. h long ha has-been e " =practlc=

of coa%tinuing adj o o%aens by £he Disgrica Ag£ormey

PAULINE Z WILLiMAN'
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.... code pz ovldes hag hearsay -idence maybe era-
:

ployed 1: e prel .minary hearzng, which have

of

" " PAULINE E. WILLIMAN
: CERTIFIED SHORTHAND REPORTER
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#la n of a single witness where the evidence

<>

at a p Te! nazy hea ing mti! the case is put

i e t . e Grand J y at which _me the dec sz of0 
h ....

!£w a . least nz n ., the C, rt of Appeals has

CZA! B.%?,T zT" = : is not the puzpose

of the h=.=, . o dete ine whether or not thee

s m:zzczen . ,, for holdzng the defendant

. - _ . Jury?

. F IC !IT: [' el , let me answe £het

ndz ee !y. The e aze many many people, £n !%

aa e al! k oW -ho aze zested during the c izse

of aye where the vidence against them is v holiy

znsu fze t, xhey ay be arzested on hecom-

%
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e ° ues fy = the c mplazning

. e obbed hw ne £o!d e that X he eefend n ,

" point : ¢lid be authorized Bo hold for the Gra od

J y
'

- seem to me tha t.., that is a very dangerous

de end z'ch p _o cr nal

eco ds are e!uc£anZ 10 go to t {_= a i. They .o +

.... , .;= ha::e a substanl a! Ill of Ine l

tesI- ony disco 4nted° They can't =-est zy.= 5eeaL eo 

they 4o f,; ss4=%£ Io talce the witness =and nd go

.. The:L testimony can be n peacned.

There a e any znnocen = dem dan£s and i have

tried h nd ed ofc s, . a any Legal z .d

innoe %t deze n s ",;ho it% the p!ea bazgazn ng

3 oeene for le - - e eo do th4 s. Those are not

a aZatee n a= p esen£ code a opposed £o

...... a resul oz eonvzct on. z ;:zli

be a = u , n= les A & .nce ce the G and J y

ind ciI the ,=e endanl is ai a I!lendo l d_ -

advantage° ithout a preli inaz'y hearing £o

PAULINE E. WILLIMAN
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begin with to detez ine whether or not the e ,yas

pz°obab!e cau e to ho!d --

C % i ZT .T TT: that only goes

to he q aesti of whether he should be held.

Let's ass e a di issal fo!lo ing a preliminary?

.. F I X &]T : Right.

C} iI Ht£ L% LETT: !f }she evidence is

a-,.,.-.-
'

4- . the pro ecu o ° goes , - ahead 

proceeds.

HR. Ff XCJI : The ax ie lated

ass p' io , is that : he Gr %d Ju y can be depended

tb , is ghe direction of yo q estion that £he

Gremd J ory -.s on t ed to safe aa d a deze da t'

rights whe % we l ow --

° l f L.. T: Wha Z really

held to be an absolutely essential ight to the

defendan hen it's got to be because you tb! /

ozoceee ng a d not

ecause you z m gatea that it"s been he!d.

L j F Io! : it s a discovery p o-

eeedi ag in the sense that it 9 ou!d discove tha
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<
t

,. zhat he Gr d Jury where he°e!y o a he + "

,a;,o. D N ; ,. $ ppose ig isn't s =a eaeng

What difference " " oke h .... happened belo ..?

d z: eren¢ " s gnat:

deaenm&n . , hm 4yo . have already .... +: the 
"

+ pe.+,++n+ +me p+oceea+mg+ oz a Gra+md Jmry whimh

even in r: a+nb,: .a ,.. Yo . have he!d he defendg n in

jail v+igho g any +.ete +aina%aon " p obab!e ¢m se

are aom >!a minm of. Yon Pe .. ++, Im++ ++ of j+m

+++, . p+ob ! ++only p; enthe !ca!!y. The " here is

, " h Id in a" on the basis of+ +m*+ + ,,Lo ',a:,,

a c p!mmn ng s=.m +++mr

j am! m til °' m -° +

°--,+ , - ,+a,n @2 ¢h m V + =++"+ or e "two or hree mongh8
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9. *and during _"h .' -+ = there is no de e ninat!on

that there i probable cause to o h Lm.

+ +. D_ ZE +++ L me suggest tbls to ] ou.

Suppose y had a provision in there that a person

" - 48 hours after amay no be he!d say _o e than

felony eomp!a ont h been I ed si hout the e -

mencemen'£ ef a proceeding of a hearing on the

felony c mp!aint. If he °+ + ++! hesd more than £hat

then he is entitled not to a dismissal of the

charge +++++++++ +'° - 
'+ 

hisu+t+, eaeased on reco Izance°

Would that solve it?

+++>9°. : ! tn_nk what [me mean+ i++

" = COl!rt yOthat when you come to the magis . ,+ t.'s

are re +d- ° .+f r.+ head!n@ an" 4+ you ask for a h az _n+ ,

and the man is out o o ball and .so b.A. says

+ e + e not ready. °A 'jo mn it for another week "

,,. ..+.,++++ about o ly the man in custody.

;+f . ...A!+. Addressing myself to

both the m +n + custody d the o e out: on bai!.

Th oth oo51 is the mezn ho + ++' out on bail

<+ho has been charged ith a = I ..... o °a for -o pleo-

+ forced to go tb2oughor even a misdemeanor hoz. '-

the e pense and anxiety of an certain outcome of
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e gr nd Jury

earzng ai: a!l,

,Ta T, i ever has been.

. ., D , ,_ZI- .. l!e, ver ha been and only

a_z yo h .... to establish :he

......... ..... :. , . .,. - befoze yoga even

dc bt i a o he necesszty or wheeher a s

desirable,

t.<>:
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HR. , CHLER: How do you protect the

legality of the a est?

MR. DENZER: He can't be held for more

than 48 hours without being released on his o m

recognizance. So he goes to jail and 48 hours

later if there is no hearing then he is released°

Event al!y the case has to end somewhere, dis-

missal or something else. Here your problem is

detention. You are not interested in the man oct

on bail.

MR. PANZAEELLA: How would you provide

for a homicide case? Would you put a man out on

his r=cognlzance at 48 hours after he has been

arrested for a murder charge, let us say?

HR. DENZER: Only reasonable cause has

to be shown in the folony complaint and at the

hearing and if there is enough to arrest him on,

there ! enough to hold him.

MR. PANgARELLA: Then the hearing, ex-

Ocept z r the provisions of the new code as has

been discussed on the hearsay evidence you need

a medica! " 'examiner s report and I know in the City

of Nev York it takes quite a period of time to

PAULINE E, WILLIMAN
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get your medica! examiner's report so you are not

prepared --

o DENZER: I don ' t think you would

need the medical examiner's report.

CHAIRMAN BARTLETT: We are spending a

good deal of time on this one point.

fiR° FABRICANT: I think it's a crucial

point, i want to point out that it's not only

the person who is in custody that we are concerned

about it's the person charged with a misdemeanor

in the Crimina! Court. There are many, many

hearings held in the Crimina! C art of the City

of New York and that's the rule of the Crimina!

Court of New York City and the fact is that there

are many, many peoplse dismissed at the conclusion

of the pre!iminary hearing where the evidence is

considered inadequate.

HR. D ZER: You are speaking of a pre-

liminary hearing ? •

MR. FABEICAN! : That s what ! am obj cot-

ing to. The fact is that before a defendant will

take the risk of/going to trial on the basis of

a complaint which may be wholly insufficient

PAULINE E. WILLIMAN
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and which would have been established at a pre-

liminary hearing a defendant who has bad a prior

record J!ll only plead guilty because he is offered

the alternatives. "If you go to tria! you wall

be given the maximum penalty under the law. The

changes are that you wil! be conv_cted because

you have a prior criminal record." Whereas in a

pre! nary hearing --

C !A BARTLETT: He wall be con=

victed because of what?

! . FABRiCANT: Because you do have a

prior record.

CHAIPMAN BARTLEf : Plow does he get

convicted that way?

MR. FABRICt NT: He is at a tremendous

disadvantage during the course of the tr!al just

because he does not take the stand,

CFIAiPMA BARTLETT: !t's your point

that preliminary hearings should be an absolute

right in misdemeanor and felony cases and it's

stil! your view hat this is so even though there

is an intervenzn= indictment?

t ° FABRICANT: Absolutely. Well the

PAULINE E. WILLIMAN
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Grand Jury, ! don t think, and i think most prose-

tutors 7111 agree, the Grand Jury isn't a suffi-

cient protection to the prosecutor who wants o

get an indictment.

CHAiP&A BARTLETT:

protecting of the defendants?

What rights are we

We proved that the

arrest is no good but he has already been indicted°

Of what utility is that to him?

b . FABiIICANT: When you have an indict-

men£ a d he has already had a prior hearing, he is

apprised of the evidence and the possibly Insuf-

ficiency of the complaint against him.

C ! ,[AN BArtLeTT: He is only apprised

of the fact that of the evidence adduced on the

pre!imina I hearing?

. FABRIC/qT : Exact ly.

CHAi IAN B TL T: Which is a different

quant than that required for indictment.

b ° FABRiCANT : Under your proposed

code the evidence adduced at a preliminary hearing

2ould be Jholly insufficient to hold a defendant

for the Gr d Jury under the pre ent law because

your proposed code authorizes incompetent or

PAULINE E. WILLIMAN
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hearsay evidence or othe Jise incompetent evl-

dence =

CPLI AN BA/<T!TT: We make it turn on

reasonable cause, right?

MR. FABRICANT: That's correct but the

reasonable cause that exist n in the present

code is predicated upon legally sufficient and

legally a4missible evidence. The probable cause

which yo proposed code e visage may be the

unsworn testimony of a 12-year-old witness a d

may be wholly incompetent hearsay evidence.

CHALMAN BART! TT: But we still get

back £o he point that the purpese is to discover

the people's case.

%o FABR!CA : When y say discover

the people's case, there are o possible pur-

poses for discovering he people's case, One is

to establish its insufficiency so that the de-

fendant will not be forced £o choose between those

impossible alternatives, often hem an indictmen

comes d , plead guilty not knowing really ha£

the basis of. the indictment is or take your

chances on going to trial and receiving he fu!l
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permissible sentence nder the law; that's the

fact of life in the court; that's the plea

bargaining situation which the District Attorney

adverted to.

l = 2P: What wo !d you do ahere

say the Gr - d Jury is for some

months and finally comes dc m i£h an indictment

and $here has never been a p=e!i ina y hearing.

. F iCANT: That's a dlfficul case

i P. o £ha the Commission is not abont to adopt

a prelimin y hearing after the Grand Jury in-

dictment has come doom 9here the defendant is

not in custody,

C d-i<N BARTLETT : You .muldn ' t urge

hat either, would you?

} . _ AB_RiCAIT° i certainly youl4.

C[ ! IAN BARTLETT: For what purpose?

MP.. FABRICe%NT: For the purpose of dis-

covery.

you I0 minutes ago.

self o discovery proceduxes?

PAULINE E. WILLIMAN
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MR. F# RiC f: Your discovery pro-

cedure in the new code are much better.

i I APP: i am not saying you are

wrong bu it doesn' seem to have anything to

do w .h - na you are alk .ng "

. F RIC qT: Under he t nbre!ia for

d.msco ery, there are o reasons for having the

hearing. e is to give the defendant some pro=

in the plea bargai ng situation.

l i. l %?P: I don £ see what difference

i makes ohe oe e has been a=me ed or not.

ii . FAB !C : I aggravates the situa-

*.ion he the defendant has been held in 3a _ fo

a period of o or $hree months i$h at any deter-

re_nat !o .

.. WECI{ F,: Why haven' £ £hey taken

habeas corpus?

N . F.A i iC @[T: The remedy of habeas

corpus hasn worked. The Legal Aid Society in

MaD/ at£an has taken out numerous ones and the

inevitable procedure i8 to adjourn he case in

he Supreme C art to awai he outcome of the

Grmnd Jury proceeding. What happens i8 the j=dge
PAULINE E. WILLIMAN
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i!l adjourn the ease for a wei< and then the

Distrle£ A £oz %ey is then on notice hat he had

better move id put the case i i o h9 Grand Jury

and he in itably goes go. So the writ of habeas

corpus is _reallstic. The fact is that there

aa e mer in jail for mo %ths a ai ing Ora_ d Jury

act ion.

TT-. o, re peet to =cco pizee testimony,

isome of the other o ""speaL ers spoke to that,

think tb = has relev ce again o the plea

s. tua= _o Whe_e you have £ qo co-

defend mts on trial the under the

procedure today, may select one of the co-

gezead=nts hom he thin_ks_s the more er ous

=" i!l offer that co-dezendant ao zender. Ie :"

plea to a lesser charge if ne eo-dezengan is

willing o charge• " """ ag = sv the gefen n in he

case. u_ happens then is that the co=defen t

is not sentenced until the eomciusion of the trial

or at the very least until his testimony is con

eluded. The=efo e he has a very Impo_tant ii -

to give his test ony most favorable to

the p osecu£or. It's bad enough that that pro=
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ceduze is autho=ized under the presea t law but

there is at least this protection that some

coopez°ation is requzred" _ o _ aeco . lice= test nony.
"

Under your proposed code here wo Id be no coco=

boratio required and limiting restrictions are

often disobeyed by juries as e know n other

situations. ! thi.ni= the ! itia Z

Jhile heip ,! don't agai st this situa=

t!on hich is a recurring practice in the criminal

courts s d i ould urge ye to restore the r=!e

of accomplice__ . testimony= .,. oieiy on that basis.

f 
. ..oedema_ then?p ac ce

Yo disa ee :ith the

mssem oaz!y yes. As Pat

Wal! had averted to eariier I do 't thii there is

such a burden prosecutoz _a! agencies in he

ta .e" _ don . o .... [ ey h ye_ es abi -shed ---

G - 92.TLE: The q esr.zon is

whether it s a fair z le.

- . F o!CA : We thirfk it ' s a fair

le t< a aaeompl .ee testimony ought to be

"° ztu£: on tb t !orro .o a ee just=. n s

described to you which is a retiring practice

PAULINE E. WlLLIMAN
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in the criminal courts.

dAL N BAPf TT: Do you thi k accom-

plice tese=imony is more or !ess reliable gb n

most persona! identification?

, FA FI f: We!! as a trial lawyer

I hs ze to say that I most afraid of identifi-

cation testimony. The single itness identifica-

tion ease °e ents o me the most serious problem

in the trial of cr ! al ca es. The fact that: !

think accomplice test ony ght\ to be cor:obora£ed

doesn't militate agai. t the fact that T= th!m£

identification testimony aght to be co roboraKed

as well.

I"aceomp_zces as e!!.

Supposing you have eight

Do you still hold to that?

MNo. .!C % : !f y have eight

% thi /¢ I . ou!d abide by that rule.

! think as the number of acc p!iee : tnesses

% thi that the likelihood of a

f r example, offer g ha kind of

plea to ei et different defendants diminishes.

We haven't taken a posit! on that. I have no

m dato free the Civil Liberties Union to

PAULINE E. WILLIMAN
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that , e , o Id accept t[ ,t as a compromise but !

h!nk t %!8 zt le is ho!!y mna eq%ate to safeguard

the gL%s oz the eefendant in [ £ siuuat ,on.

0m esp c to the speedy tria! pro-

p ov s ons dea!L .g ! =h the requl e

me,ors of ne = r al ' con ;lned in Ax° icle

!5 of the p oDosed code and e have no quar

o ° o " 
"" 

(b)heze n. }i eve P agrapbo 3 id vis!on

would °a o _v = ,-o ': the rosecu ion. \of a man in ab! ¢

office foz e z; ple in ghe ua ,= year of his

" oo the °tenure Se e m sconduc£ complained of or

alleged occ arred within the firs£ year of his

= mie% c!a y_ m_y be tha : he has a

l ,eee to me that the njus£iee ofduty but "" ° -" " '
"

£ha£ oc=du e°" o is c ys£al clear. All kinds of

exet olp=t ng evidence the abz! y to defend

a ainst he s ale° " ' -p ose...u lon brought 20 years

la e on esea mnsu mo n ab-e" I p obl s. It seems

to me at ehe very : we "° ek tO

in th t public officez's provision the same c -

cept t t un = lies the f duc azy. The prosecu-

tlo should have at least been put to the test of

PAULINE E. WILLIMAN
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due diligence in discovering the misconduct of

which it complains o

MR. E APP: The prosecutor should have

to prcr e that it was concealed.

MR. FABRICANT : Yes. I think it u s the

immediately preceding section since that I think

is the basis for prosecuting a public official

wel! after the time limit.

With respect £o Paragraph 4(a) I think

that paragraph apparently seeks t6 overturn recent

judicial decisions which require the State to

make diligent efforts to extradite people who

are held an other states and who demand speedy

trial. For example under that para aph, 4(a)

if the defendant were in custody in State X for

ten years this section would authorize New York

to simply walt without sh ing of due diligence

until his release and then bring him back and

prosecute him 10 years later, The ability to

defend against that kind of prosecutlon is much

more difficult°

C LAN BAILTLETT: It's more difficult

for the prosecutor.

PAULINE E. WILLIMAN
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. FABRiCANT : But the decision is

wholly ithln the prosecutorial agency. If fo

some reason they , ant to delay for i0 years I

thlr the decision shouldn't be th the prose-

cutorial agency. This inner a prosecutorlal . . .

Under P agraph 4(b), and this is one of the last

comments I have to make, the prosecutor may

initiate, and the way tha is drafted I don Wt

know if =hat's the Commission's intention. As

indicated in s aff comment this i a departure

from the present law which requires a second

prosecution £o be initiated within 60 days and

I think by this device holding the statute by

this device, shonldn £ be permitted. I would

suggest a r isic % back to the present law.

C !! dAN B LE! : You would favor

restoration of the 60-day rule, I tske it?

MR. FABR!CANT: Exac£1y. At the very

least the prosecutor should not be permitted

such leeway. I don't have any precise suggestion

to redraft it because i haven't, as ! say, studied

it that carefully but the way thls section is

drafted could achieve this result.

PAULINE E. WILLIMAN
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The last thing I have isn't contained

within the code at all but I would llke to

address your attention to it and that is the

Increas _ng use of undercover agents. I know the

law in the Supreme Cou t hasn't yet equated the

use of dercover agents with Fourth Fifth or

Sixth Amendment privileges in the light of the

Hoffa case. It seems to me that the use of

undercov agents on college c mpus&s and other

areas --

CIIA B TL T: In organized crime

too?

ME, FABRICATT : I tm not suggesting that

the balance in some respects shouldn't be in

favor. The use now is wholly within the dis-

cretlon of the Police Department and not subject

£o Judicia! control whatsoever. It seems the

freedoms, which the use of freedom of expression

for ex mple on a college campus, which knows

that i£ has been infiltrated with undercover

agents freedom of association expression,

Fourth Amendment rights hlc % are violated by

the use of undercover agents. For example, an

PAULINE E. WILLIMAN
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undercover agent operates just as a wiretapper

operates and he sees all of the people associated.

The analogy between that and wiretapping is per-

re=t° The fact that he does so and infiltrates

a college campus without probable cause and

without neces=arily establishing any basis for

his 

Could yol t ink of draftingI . APP:

a statute which ould forbid us from infiltrating

a college campus and permit us to infiltrate the

Mafia.

order?

tia! o e.

I0 . F RIC NT :

-= j u £ as a Search warrant under ex parte order,

here oo it might be oDtaznable because the threat

and the use of an uxldercover agent in a subs£an-

. DKNZE:

PAULINE E. W|LLIMAN
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cases for that the police undercover

agen - you don't ant =o make the law enforce-

ment people o go $o the courgs o that, do y( ?

P . FAB iG NT : Because i would be

sagisfied to ge half a loaf from the Commission

! wo t gake gha$ posigion° i wo id hink ha

some Judicial use of undercover agents aght o

be co =idered by he C .mission because =hey pose

to me equally as g eat a threa as does wire

gapping and e vesdropping and heir use is in-

creasing and cor tin Ling.

you migh£ c e out

l seams to me ghat

You might carve

ou e :cep ions where he burder ould be on ghe

police intolerable, It seems o me hey ought to

come u_ der some supervision.

. I PP: Would you sugges£ such a

statu e?

DLR° AL !# : You do no propose ha

ghe use of - dercover agents should be abolished?

I . FABNiC qT: No.

h . 4L I4R : Do you fol! , he same

patte o ! h wiretapping and eaves, dropping?

PAULINE E. WILLIMAN
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MR o F RiC NT: With respect to , ire-

tapping and eavesdropping, I think the use of

: ire£aps and eavesdrops one w_retapDlng is a

v o_a£lon of federal la . !t seems unseemingly

to me for a S ate Legislature --

C LA! IA B TLETT: We are leaning on

the Court of Appeals £o the contrary°

MR. ALLAN: You dr a paralle! be£ geen

undercover agents and Tire apping and eavesdropping

and I gm rying o find out whether you are drawing

the paralle! £o he same effect -hether we should

use he ,T!r_£aDping in the same oay as we do

undercove= agents , ithin your concept.

I R. FABR!C qT: The only difference

between the undercover agent and the eavesdropper

and wiretapper which perhaps make the undercover

agent a bit more pala£able as £ha£ the person

deaIL g !ith he unde eove agent at least knows

that he is taking a chance when he gives info=ma-

£ion Zo s mebody° He kn s that £ha£ information

may be reZold in cour£ he kno s that he has to

rely on the Integrity of the person with whom he

PAULINE E. WILLI MAN
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G!{AiE!iAI B oTI TT: Gz lack of it.

.. ,A .±C %I -- or !ack of it, here

in the eavesdropping or ire£apping situation

tbm isn't the case. The person 0hose conversa-

tions are being seized does not P ow hat he is

being erheard; b t 'r the distinction hich

the Supreme Court has dra n aevezal ° °ses

rest_ed o he ma i would bewhether or not i° °

in favor of abol!sh!riga -_ undercoverarenas, !

don t third I have o go ha£ far to y.

; ZT B T : Fzobably not.

oR. F . C } . i ju$ suggest in he

interests of practica! poli ie they ought to

come ,noer some judicial supe Ji ion Ous as

the " °re =appers and eavesdroppers.

f ., i CEL ." " T '_ seems pretty impraetica!

po!_£ ocs to suggest £ha£ every t _me the police a e

going to use an nzorme 2 £ney go znoo court on an

ez parte app!icatio . d say "We have reason to

belleve that onn Doe s zed up in a n co£ics

operation and e ask leave to seek to penetrate

the operation by using % individua! om we t[ ink

may be able to successfully masquerade as m addict

PAULINE E. WILLIMAN
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i. F iCTi T: i Vm not su oe how im

practical i is for e pollee, i suppose he

s e arg men o !d be made by he police in the

obtaining of search " armar . i 's imp=a¢ icai

o go o ¢oL r every e yo want to search a

house and es abiish probable cause.

. W C21L : The natuz e of She dise!os-

ume i$$ i%a$ m e is i p actieal.

.. F !Cf : i sh! i the disclosure

before an ex par e judge, an ex parse

before a judge doe ' make i practical,

rofessor i [% all due respects. I think we

e re!y £he judiciary if £ha£ is £he basic

of your objection, i don t hi i= we can ass ne

£ha£ the judicially v il! disclose either the

iden£ity -

l . o CHg P.: No, i m n$ concerned

with tha£. ! m !king about he kind of problem

you put up o he judge hat he s got o eciee.

. F !G I T: No mo e of a problem

£han ne judge as i£h the s ue of he search

' 
' . P: A s£ooge comes up £o yo

PAULINE E. WlLLIMAN
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under oath a d you g nd him o talk o John Jones.

The he ¢ me back and you assay i .

ions, one ha the u dercover agent is employed

by £he Police Depa en£ and he he casua! in-

foz an£ i°epo ing to the police. I £hink £hag

can be he basis --

C XP42£ 2LE : Why don' you give

us a m mo on t £ poi £?

G 4' ] TLETT: T[ you veyy m ch

. Fabri¢ £.

We will no heaz f o P ofessor Mahon

speaking on behalf of £he Special C Z=ee 0%

She S$udy of G men P=oceduz'es and the La

ela ing to ineompegen s.

STAFF DIRECTOR, FO M LAW
SG OOL, Z F OF Tile SPECIAL
C ITTKE ThE STUDY OF C -

RELATING TO {C@!PETENTS

MR. MA GN: Gentlemen, I do have a

wri££en s a emen£ and ! would prefer to be allowed

o read i£. The issue wi h hi !% i deals --

PAULINE E. WILLIMAN
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Can' you el! us she h

ILR. h 9 i: i would except mot the

reason tha it's been raised and bt ried t ee

times i % I00 years a ad ! hink it deserves ar-

r £s a %d c nd your attention for the seres

mlnu£es It i11 take me to read it.

Hay I Troceed?w •

l: .. H: At the request of its Chai -

m % Hr. J. l[eraueth C pbel!, I here £o make

a brief statement on behald of the Special Com-

mittee on Co i£ment Proeedu °es of the Association

of the Za of the City of ,e ,-° Yoi .

For t% o ye °s that Co ttee -- which

includes iawyers judge psychiatrists and State

officials, and ;;hich i se %e as Staff D 'ee£or --

has studied the New v: U _ _. laws and institutions

es£ablishee £0 srovide re_ hospital za = on of

the so-called '%r ina! ins %e'' . The Committee

d g th oough N fork s history in dealing with

mentally i!! defendants convicted prisoners

persons acquitted by reason of insan!£y and
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allegedly dangerously men ally ill civil patients.

What we found was simply amazing: an

incredible array of inconsistent, incongruous

and anachronistic provisions more notable for

their absurd distinctions and g!a ing inequities

than for amy semblance of a balanced legislative

program for dealing with a and at

times obviously forgotten, minority unable to

mount pmessure or command attention.

Some time ago you received a copy of

the C ittee"s report and reco endations while

they were stil! in draft form. With some addi-

tional revisions the report will shortly be pub=

fished der the title Mental lliness, Due Process

and the Criminal Defendant. In Article 405 of

the Proposed Criminal Procedure Law dealing with

mentally ill defendants you have already seen fit

to adopt some of our recommendations for change.

The Cemmltteeis pleased to have been of assistance

to yo . It is also pleased to see so immediate

a prospec of fz'uition for its og n work.

I am here to offer a further word in

support of the new procedures you recommend, and

PAULINE E. WILLIMAN
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to encourage you to consider once again the

desirability of making even further revisions.

Al=hough it is he nex to las= article

in the proposed s a=ute, he provisions of Article

405 are of grea importance o many thousands of

defenda .ts who pass through the criminal co : .

Our research indicates :ha : each year thousands

of menta! examinations of defendants are made

thr =ghou the S ate =- in state hospita!s

county hospitals, local p =son wards, and in

jails.. Each year hundreds of are com-

mitted to state mental hospitals am a result of

=hose er ninations. In October 1965, for example,

there were i 000 defendants in Matteawan State

Hospi=al aloe= awaiting recovery and a return

to c t.

Let me f -rst note, ithout detail, hat

the revisions ,e now j oin iy propose regarding he

initial examination of apparently mentally in

capaei£ated defendants sho id go far toward

eliminating the easily d nons£rated existing

confusion regarding the proper standard of mental

incapacity. They should also go fax toward
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"Irelieving thousangs of defendants, their faml_ies,

the hospita!s d he c@ar£s of unnecessary

and heavy buzeens

The other principal of ar

recommen £ions as £o these defendants, and %e

most sigr ifican£ aspects of your draft Ar£ic!e

405 lnv Ive zour basic principles. (i) automatic,
>

periodic review of a hospita!ized defendant's con-

dition by a co t (2) limitations

upon o£he ise unfairly delayed or drava ou

prosecutions; (3) au£horizatio for in£erlm

acces £o the court by £he hosp! a_ized defen nt's

(4) and finally, the place and condi°

£ion of hospitalization.

Since the Special C t£ee's report

and your draft %r£icle 405 ace in basic agre ent

on moe£ of these i£ s, i£ does not appear meteso-

sary £o £a!<e valuable time a£ his hearing £o

dwell on our dx e ences The addi£1onal revi-

sions e , ould propose in these matters will be

out!ined in a separate m morandu .

I do ho ever, want to address myself

£o the fo xth point, the place and conditions of
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hospitalization of the defendant ho is in-

capacitated.

Article 405 provides t at if the co,art

determines that a defenda t is usable to under°

stand he proceed %gs against bi.m or £o assist

in his n defense i£ must co £ the defendant

Co s one of Mentalto the custody of the ° " 

l{ygieneo The C issioner mu £ then place the

defende £ in an appropriate i s£itutlon in the

Depar me-nt of Mental Hygiene that is, in a civil

hospital. owever if the c rt determines the

defen t £o be 4 ngerously mentally il!, the

Cemmissioner may place the defendant in an insti-

tution operated and staffed by the State Depart-

ment of Correction. So far as e are here con-

¢erned that means Matte an State ospital at

Beacon, New York.

C XP 2 7 .4WTLETT : Y a know, one of

the practical prob!ems here is tha Mental Hygiene

does not want o run a maximum security or even

minimu security hospital°

C A N BA TL T :

! realize that.

If they, as a matter
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L

of policy, are willing to ithin Mental

Hygiene a sufficiently secure hospital fac!lity

we would do a ay ith the Mattea an commitment

in these circumstances. .....

I1 . MA ON: May ! say hat on the

C i tee was the First Deputy Cemmiss!oner of

Mental ygle=e he Director of Central Islip

Hospital a d he Director of he Matteawan Hos-

pital a d while disagreements we2e not reeorded

this is the C x i£tee s report. The u!timate

experzenee of the C ee's report is that if

the Depa ment of M tal Hygiene is supposed to

care for civil patients it should care for al!

civil patients and that the Depa :£ment of Cor-

rection, !eh operates prisons, should operate

p °isons° ¢ivil hospitals 5eiong in the Mental

lygi oe Department.

in shor he af procedures would

continue the present system of hospitalizing some

def uda ts at Ma£teawan, but with two notable

modifications. Firs£ placement there would 5e

based solely upon a judicial dete ination of

damger Is menta! illness, rather than as at
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present upon an a inistratlve decision by the

Commissioner of Menta! Second, tb. t

initial determination ould thereafter be subject

to di cretio ary _L!la£eral re-eva! a£1on by the

or [ s representative. These changes

should go far £o%ard avoiding a recu ence of two

recent experi = %ces this State has had.

o recall of course, tLhat a group of

969 mentally if! fo= ner prisoners and other

at ; ttea an and Dann o a State } os-

pi£a!s ho had administratively and unilaterally

been deter!ned to be "unsuitab!e for care in

civil hospitals, nonetheless had $o be admitted

to civil hospitals as a result of the 1966 deci-

sion of the United States Supreme Court in the

axstr case.

One yea later i£ ¢as noted publicly

that of the 969 patients so at!cally moved

into civil hospitals only s en eere subsequently

detained by courZs to be so dangerously mentally

il! as to require their lagrful transfer back to

Mat£ea %. in o her wor.ds over 99 percent of

a!mos£ i 000 patients admL istra£ive!y placed and
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6 e .

kept in higi% security institutioas

had ue ecessa oily suf£e 'ea severe restrictions

upo hei izDe. y and d 5e % unfairly stig-

The second e perier, ee to which i refer

involved those civil patients 9i%0 had been com-

mitted £o .a ea%an by co i°ts der Section 85

of he Mental Hygiene La as too dangerous, at

the time, o ze ain in civil hospitals. Im

Oc£obe_ !966 there . ere 176 s eh patients a£

Izm££ea an. Ne 2 periodic reviews; pxocedures added

£o Section 85 that yea ag n b d an immediate

effect. Two mo%£h la£e there were only i07

such patients £ilI a£ Ha££eag sm and of those

we e informed £ha£ the hospital he eA ee£ed

e ewed de£ermina$ions of dangerousnes in only

70 cases. Ai! of these pa£io £s of eou se had

been el! ble for a ninistra£ive return £o civi!

hospi£ais by the G issi er of Mental Hygiene

hen mo longer i. %ge ous bug hog £ii cou £s

became involved did signifie £ numbers of them

move ba€ .

The p oposed mod zica ions in the
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e - zst ng system as to defendants -- judic =l de-

ter ina i of danger =sness °nd automatic,

perzo c jud tcia! revie == are, at bes , ho -

tia solution to a cen u= y o!deve , on!y a p o -

T ey do no p ev C the Sta e of Ne

Yo k continuing to place a m or . oman

,;ho ha neve be n convicted of a c ime an

institution opexa£ed and staffed by he Department

of °

The Special Co.tree acognlzes £ @,

because of special proS! s proposed by mental!y

z!!" c _e ed° " pr sonexs" actually sez ing !eno hy

penal %£ ee mo serious !me e-he Department

of " °Cozrec z should continue o operate a high

" ° ° zo tno e pa£ient .security mental nst £ut on = "'

!lo eve that is as far as the Committee £hi lcs

£ £ the ce ectional o!e in ghe state me £al

hospital System sh !id go.

Like =he ofz c a! z92o report o Gmzerno

-
Smith by the l u es Co issio _ Reorganmza£ on

of Sta e Gove ' en and ! e he official 1954

repo= a to Govezno= De ey by the Mental ygiene

Co %cil s Blain C ission, :he Special C mi££ee's

PAULINE E. WlLLIMAN "
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a rep t ,ould place £he responsibili£y for

operat g our s ate men,a! i Ei' u -ions and

earing fore o men£a!!y ii! squarely where i

be!o gs -- he Dep men of Men,a! lygiene,

Let me quote to y s e of the reasons

listed in ou eport. I might add a£ this poin

hat it counts!us a a£her detailed history of

Ma te x State l{ospltal based pzincipal!y up

fae£s statistics and profession ! Ol im!ons con-

tained in the hompi£aiee & n official z%nnua!

Reportm ot er a 70°year period. Matteawan was

originally founded 1858 a the State Lunatic

Asy!,m fox %nsane Comv!ets cn the nda of

Auburn% P iaon. Xt, was m 'ed £o its pzeaeng

!oeaglor %d given its ne ne e in :

The C ttee s epoz t states:

' he Co it£ee s study of Anmaal ,epo £s

°- g osp tai from it opening toof Mat£ea an a ..e_ -

!966 d ons£rates £b t the probl s of operating

a mental hospital in the Depa £men of Cor ec£ion

have ¢h ed very !i££1e since he first patiem£s

were moved fr Auburn to Z acon in 1892. Over

the decades the problems b ve included constant

PAULINE E. WlLLIMAN• 
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6ove cro d ng vacancies u .ov and u:%!icensed

hys c ana , ' Zhe medical stafm. _n=d qua e pes-

o lom. of aftercaresorunei ee itment deviees -: ,

. 2 oand conva!eseen£ status faei!i aes lack of soeial

. ozke s and psyeho!ogists : and serious and e

coz eetional authorities,

th n a p bu o e than a hospltai ° • ....

p oua y announced but

-hieh despite the sustained efforts of its

I malted. Unfla£-adm istzato °s was a!!o ed to =

t " 2e ng ub!: c. ty ep ted e=

e ro is ovez£axed udg en = u e " e

D ..... s and obviously favored at£e -e so .el sho .age

c v ;, ho. pitals all c ined to au e

Matteawe £o ._ = into dee!lee as a p nee

mental hospital and into consta £!y improved

"Operated by a p isu o autho i£y in

spotted by a hospital authority, and usually

gno ed by £he Budget em.d he eg!sla£u e

1
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Matteawan has become at best a stepchild whose

proper parent has l %g been in doubt. At least

three tlmes it has been proposed o transfer

M t ea an from the Departmen of Correction to

=he Department of Menmal Hygiene, and on one

occasion the transfer was effected, but only for

a period of months.

"Occasional sensational publicity has

aroused public interest every n and then bu

70 years of a nual oeperts ranging in temper from

polite requests to e=trlgh =hreats have seld

aroused anyone. Expensive ne security devices

have been authorlzed hard on the heels of various

escape=, 5u an educational program that was

needed in 1894 was sti!l a problem in 1964.

Social workers were requested in 1922, but the

first posit! was not authorized untll almost

40 years later. Aftercare was requested in 1919,

today. Unlicensedbu£ it is not ava_iable even

physicians have long been a staple in its die£o"

CHAIrmAN BARTLb-T: Tha 's t ae with

£he whole Mental Hygiene Department, unlicensed

I

dock:ors.
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1. MAHG " Yes, but the percentage may

vary. It varies at: l attea an from year to year.

"IThat's a problem But the balancing of the staffing

GiA BAqrLETT: ! think I can say

this, Mr= hon: !f you could persuade the

defendant to the point of vie that apparently

has 5ee expressed by your CcmmLi£tee, Doctor

Terrence --

HR. 14/ " I did not i odicate that any

partly!at member voted -

¢ IA! dAN BI TLE : Right, but you did

indlca£e that they ere on the ¢ s£ttee.

CI%ii dh BAKiLET: If he Department of

Mental ygiene could be persueded ! ¢an assure you

the ransfer o uld be an easy one.

! 1. MAHdi: i ald like to get the

C nmit ee s suppor for his. You do provide b t

defendants who have not be committed may be

placed in co ectional insti itions but adding

protection judicial p!aeemem£ ! stead of adminis-

trative placement and periodic review instead of

letting the man sit there s bject o simple
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6 ta inis a ive retumno Unfor a ely he pomn

of disag e m i bat e don' hir h t

far enough.

CiIALNi BAPTLET : i nk th Depart-

ment of Correction agreea wi h you.

e

% can cemmit: no one to any poaltion except hat

whleh i have before me which is another reason

that I appree_ate the opportunity to stick £o

the

' these reasons the Committee believes

that the responsibility for the care and treatment

of all civi! men£a! patients must be vested in the

Department of Menta! Hygiene. N here else can

there be any assttra.nce that, absent: general

econ@mie disaster they will timely benefit from

£he f !l range of available modern trea£men£

pro amso No amoun of new spending, or progra

expansion or administrative changes in security,

visiting and correspondence re ia£ions a£ Mattes-

wan could give assurance agaius£ isolated re£rexqch-

men£ in future budgets or under future adminlstra-

tions."
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! might be ell to pause to consider

here [ ' ;he State of Ne York .4 =e-te that

19-year-old bey who was affected and indicted

for a b glary in Brooklyn i901, and .. ho,

according to our research, as still hospitalized

in Ma££eaw 64 yemrs later. Because he as still

me, tally il! a d incapable of tamding tria! for

that forgotten burglarly, on his 83rd birthday

he a s£il! being held in a correctional insti-

tution. According £o the law of course, he

was awaiting his trial.

The Special C t£ee recommer ds £ha£

nei£he this Proposed Criminal Procedure La

nor a y o£he of t[%is Sta _,

£o a £horize the placement -- %£%e£h r judicial

or admi stra£ .ve -- of any menta! patient, other

than a £ime-se ¢ pr!sone an _ns£itut em

operated by the Department of Correction.

!ndeed £he very pr se upon which

you %% Ax£icle 405 appears £o be based is thao£

tried dezendm s are civi! patients Who belong

in civil hospi£als. The o ly exeep£1on you ke

is for he allegedly 4a gerously mentally ill.
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The Special C ££ee believes £hat no excep£ion

sh a!d be made.

!f £he Depar£men£ of Men£al Hygiene is

properly £o be =£mrsed i£h responsiSili£y for

£he hospitaliza£ion Of civil men£al pa£ien£s

i£ should include all civil men£al pa£ients.

Whe£he= it be in £he form of a cen al ins£i£u-

£ion or of a aeries of regional ward faciii£ies,

am accommodation sui£ing £he medical and cus£odiai

needs of all its pa£ien£s mus£ be reached.

Fo £hese . easons, gen£i en the C m=

mi £ee ges you £o reconsider £he hospi£aliza£ion

zc e 405°preterites of ° 

Before closing, £here axe o eia£ed

ma££ers £o which i would like £o r ake brief

reference.

The principal purpose of hospi£aliza£i

of £he defen £ is £o render care and £rea£men£

wi£h a view £o effec ing his rec ery and £he=eby

enabling him £o stasd iaio i a paxticula

case medical opinion migh£ call for par£icipa-

£ion 5y the defen £-patient in ou£ine £ ea e £

p ograms such as piaceme t on an open ward, h me
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visi£s appropria£e 4iscretiomary a!ter a£1ves

£o hospl !l a !on.

"1The Co £tee recom nends, in s report,

" a_ eam°£ ho in medica! Judg-that a hospital zed = °

sent is ultable f par£icipa£!om in s ch the a-

peu£ie programs should not automatically be demied

an oppo £uni£y to be efi£ from £hem simply because

he s£ands accused of c ime. A defendan£ 1% a

cou £ has au£hori£y to release on baii paro!e

or his o . % recogmimance sh ld eon£im e to be

eligible for eonsidera£ion for s ch re!ease

pur uam£ to a % o der of the co r as a me of

pezm £tlng him m. e bo£h co and psychia£r.s

deem i£ advisab!e to p r . clpa e im app pria£e

therapeu£fc programs designed to speed his recovery

Saze lard a Lns£ abuse shou!d of course be am

in£eg- ai pa e of he sys£ °

The C !££ee learned ha£ in Oc£ober

1965 there were ! 062 patients at Matte -a ; fao

ere a ai£ g ec ery £o s and £riai° Among

hem ere 206 men and women who had beea a=

Mat ea an z om 20 £o 64 years another 252

there £r m I0 o 20 years a d !85 patients o
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had bee the ;°e r . 5 to !0 years do not a=

to suggest t t al! of hese patients would have

benefi ed =zrom pro ams ei her previously nor

presen !y a a = i o ° ! eve he sta-

tistics do i dica e b t a mere accusation of

erime accompam ed by mamma! zl mess can cos

a man his edom for his Izze =me.

Any medical!y and legally reasonable

method of cutting d n the perz of delay be-

tween hosp!tallzat!o and disposition of :he

charge deserves c!ose s udy.

The ancient and respected pr cip!es

protecting men£al!y il! defendants from prosecu

tioms a ! st : hich they c, nmot fairly defend

themsel es-ought not %sist upon close custody

. 
" " ° 

"- O= i%iOnor hosD = a! zat o against medical D" --

in hose eases in hich ne £h-r eons _dera£!on

=
of puS_ _e safety nor the inte !ty of the crimlr ai

process req'? ire it. To do so is to demand surrende.

of the aecused's !iberty and to deny him app o-

ozpr -a e medical t e en£ as the high price 9

, hat is 3us zied as a pro ect!o of his r =ht$

My £ .na. point e.o eez s persons acqL, i £ed
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of cr e by reason of insmni y. ! =r draft

Sect! 170.20 continues the presen la 7 ' i£hou£

substantive h nge " but you Indicate your - £e. -

tion 1o give further consideration £o this

secti ." The Special Com ttee s final report,

£ak g into account the z'eeen£ decision of the

, @aru oz Appeals ! o People vs La!ly,

rec Laends t[ t existing procedures 5e r zised.

The requ! e t of an aut aZic com-

mi e £ of a acqei££ed defendm%£ should be c -

t ued, for the p o£ee£1on of the public as e!!

as o the defendant s o ;esa e.T Howeve both

goals c % more equitably 5e achieved by mequirimg

ediate commitment= fez a eo p!e£e e2 =mina£iom

£o be rollicked by a court becoming. If the

defen t is dete mir ed £o be in need of hos-

pi£alization or if he is Ingerously mentally

i!l he should thereupo be hospitalized accerdLng

to he ordinary procedures for deaii %ith the

me £al!y if! d ngerously mentally i!l. There

is me need for the prese_n system of

co _mzltments of such defen nts. I might note

here £ha£ the Committee's research indicates
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vhav be't e n 1960 and 1965 !y 11 defendan :s i

the ti e s ate : ere acquitted of crimes by

.nsa z y and ghen de the exzs ng

star=re a = tica!ly cr itted

= = = = on behalf of the gpeczal

Committee of the Association of the Bar i gaim

t l i yo for this opprotu_n.ity o record ie s

approval of draft A g!c!e 405 s Ibjec£ to the

q a!if!¢atio e I have mem.Zio ed. Copies of the

C gtee s printed final repor wi!! be submitted

to the C is$i as so as they are availab!e

in March.

G B .T : Tb nk ybu vezy much.

o. YIg IL : l ay i ask yo a quest!or ?

mr. , echler: Did your C ittee give

consideration o the fa¢ : undeg this draft Of a

e mmitme t o a find qg of ine£pacity and then

£hi ! g delay that you spegk of emerge as a

poss!S!!ity of wh. t your @ aft does as m dem-

stand it? [ t yo draft does as I Unde s£ d

it is e.o say af£ez £ o years -=
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for pez iedi¢ °eview is-

of i %dietmen s af e ° t:he :an has served

the ma :i SPas÷ asi !i sits on the 8 se in i%!oh

a non oir dic. ed defe %d % m 5 be ! dieSed if the

prosec !oa is ,s comSi eo

}1. WIgC & j qt es :iOn So yon is

%£e he s pilz C ai : ee eaeh@i @he judgme t Bha

the@ ?z esec % io ,s whleh wese <lesig ed o meet

o eee e e hey wese no8

adeq a eo They a e desiSa%ed o mee ; additional

problems beca ase evem if in a civil hespi a! he

man cet ig be !eft 40 years a ,i ing tria!. Zt s

indepen<!enB 0£ the p!aee a which he is pug, Zt s

indep, nden of bat tha we should look to u! ; a e
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dismissal. What: e are objecting to is the

diffez°enee in treatment which the State of New

York foz at least 70 years of reports has given

to civi! hospitals and correctiona! institutions.

7%. WECHLER: i got that point. ! am

putting another point to you.

# . MAHON: That other point we do agree

with but whether a men is in Ma££eawan or a civil

hospiZal -

i . WECHLER: But you are satisfied

two-thirds of the maximum sentence for the £aves£

You are satisfied that those are good orcharge?

not?

I£R. l h : The principle we agree with

The details for imp!eaenting the principle tha

we propose and the details appear in Article 405

vary in some respects. As I have mentioned in

here, ! intend £o submit a separate memorand

on behalf of he Committee pointing out the azea

in which --

. R. ,iEC ER: i would be interested in

knowing the Committee's view as to the reasonable-

ness of those time periods, the actual time periods
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that are in the draft.

MR. < ON: We do intend to submit a

separate draft on those points.

C} IPi ,AN BAItTL TT: Gentlemen, we have

several spokesmen here for different groups al!

concerned with the police officer or peace officer

statu for correction officers.

Mr. Marr p do i understand that Mr. ria!

is to speak for the group?

MR. IL P ,' Mr =zal is speaking as our

counse!, i oulo like to speak for the Correc-

tion Officers Association as a member of the

y oExecutive Board. ! am the . egzslative Chairman.

CHAi BARTLKTT: i w !d simply sug-

gest that you consolidated as much as you can.

. PRLA o i am Fraruk Prial and I m

epresent!ng a number of these groups, all with a

common problem, and I thil: i can generally sum

up the feelings of al! of thes on it.

V "C iAIF BARTLETT. Mr. Mart, do you

waist to speak first?

MR. M 2 .:

speak first.

PAUL|NE E. %VILLIMAN
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C !z a#dq BA! LETT: We will hear then

from Mr. Prial ho'is appearing for the Corree-

gion ieers Assoe_a xon.

STATEMNqT OF FPJN; PRL.L BE-
T.%gD3 OF T CORa CTI OFF!CE2.A
BNqEVOLENT 80C ibN! , THE
C CTION C. TAiNS .&SSCCIATiON,
THE DEPUTY W&DENS ASSOCLT!ON,

T #$SOCLAiOT, T UNIFOI4ED
C T O ICEF ASgOCiAT!ON, & D
TI IFOiR4ED SUP 4E COUT
OFF lC ASSOCI&T I

± am appeaz=i g .

! thi 7 . I w li reci e , ao

appea ing for the Cox°rect!on Officers Benevo!en

Associa ien the Correctio Captains Associa ien

ghe Deputy Wardens Association, the Transit

Pa r©!men' Zenevo!ent Assoelatien he Uniformed

J c .r,, Association, which represents he

=° .... c . nal and fs !!y

c .... d : e Un zormed Supreme Cour 0fz ce s

Association, representing he officers in he

• Supr e and S! rros;ate s Cour within New York

City hesse o

!n ,i::e :,s of numbers Z a talking fr

;. azl of wh¢ , , in the Cityabou 6 500 peo .. .
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here.

i don g an= o impose upon your time.

I kno it°s been a long smoky afternoon --

O i @1 = , . You have been

patieng to wai his long so e are wzl_ing o

listen o you,

M . PN : I have t o essen=ial points

here. O e poin ¢ ers =he Correction force and

he Court Officers and the second poin= covers

bo=h hose = o groups plus he Transit Police

and while they are zn terms zlml=, in scope, I

=al=zng abe== really only two provisions of

=his proposed law. ! think =hey are very impor=an=

not omly =o =he people I represen but also =o the

comm ni=y here in Ne York City.

i refer to =he firs= poin= which is

Sec=ion i.20, page 25 of he Thompson edition

=here in which you define police officer. As

noted in =he edi£oriai com en£s the =erm peace

officer has been dropped. Presently under Section

i.54 of =he Code there are several dozen ca£egories

of peace officers with the po er =ha= are expresse

in the edi=orial commen'£s =here.
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Yol ake the point tb t it appears

unnecessary az d unaalutary for many of these

peace officer groups to have that status amy

!onger and you may very ell be r .gnt I a!ned

some hope from you comme s however in which

<he study o determine whetheryou s a£e that = ° 

there are any groups that warrmn£ police officer

status warrant the ability to e :._a ry g%ns and

precisely that's why i'm here to try and convince

you that the people I represent here the Cot-

force and the Court Officers, sh ald have

police officer status.

C \! L .N B L TT: As ! mentioned when

4Commissioner MeGrath testified earlier this morn-

ing, there are several facets to this and i thin1<

from ar point of view e ou i%t to discuss the e

groups separately because I'm not so sure that

the same eor siderations apply to each. You y

take the Co ection Officers first because the

Co issioner already spoke concerning them. is

it your position that the Coz 2ecgion Officers ought

to have the authority £o carry concealed weapons

without licenses issued pursuant to the Sullivan
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Law ?

MR. PR% ,: Yes it is.

C J:i@ B. I TT: Is it not true t t

most of the Correction Officers do not carry issue

guns but ca 5 personal weapons?

°.P L i,: Yes thatgs true°

most of them do not use their eapons in their2 job;

isn't hat so?

i . PXiAL: Pight, most of th do not.

\

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

C}i iPiLAN B TLETT: ! take it t.hat yo

are asking tb_ t tne be given the ri 1 to ca ry

arms _tno = De.nit because it's necessary for

their =of -duty function as peace officers?

M o. PF% L: Wel!, here are two aspects

of i . There is the o =£he= ob and the

off =£he-j ob functions.

C % B; TL TT: The on-the-job f c-

ions if I'm not mistaken, either if they are

armed at all they use weapons issued by the Depart-

ment and othe ise they are unarmed because they

are ins ee the fa¢ .!-ty?

I,LR. PR : That would be generally true,
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ye . The point: ! am making here is the nature of

4 =their f ction and tha is as C sszoner McGrath

mo ing d really it's a repe-s a6e o you =

titi here because he gave me a copy of his re-

m=r., s %hich I have gone m er in n .ch he state

here hat they do he Correction force, exerc==es

traditional " opo_! e arrest po gers and he pointed to

he fact that he Correction -xoa e has physical

= .rra!g -con ol over accused ee endan£s prior to e 
°

merit in many cases and they do a tremendous ou, t

of ranspo £a£!on of prisoners.

C l!! . l BARTLetT l don ' £ thi there

really is any ar m t at al!, i believe ! speak

for the C xa sszon, as to he poin tha Coz ec-

£ion Oz cers hou!d have the equivalent powers

of police officers or peace officers i connection

, z£h the exercise of tnei= duties i think the

on!y gray a=ea here , e are galhing abou is off-

duty po%,ers and wilt they ought to be.

,A ' : So hen %e can a

leas see wha the area of controversy is here.

! don £ ee_ieve tner= is any question in our minds

PAULINE E. WILLIMAN
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Lht CorrectiOn: Off±acts o have h±m on du y.

ended :o off duty.

. PPi : P¢gh . I had discussions

wi h you ¢ounse! . McQui!! u who mentioned

[%a amd indicated t[° the Co ission was favor-

ably dis ' " 
°

' ° . _

men£ioned £[ £ i£ may take the foz ., of an ame %d-

menZ 1o £he Co ec£ion Law. We would propose £[%a£

it be inc!z led wi£hin £he police officer's sec£!om

here in he Cr inal Procedure Le .

C L!I £ BAP LETT: y reason for thai?

MRo °leL : As a proper place for i£.

C i % B oT : The na:<eo£ies agents

n New Yo a $ta£e for exa p!e derive £heir police

pcr er by language in £he Public lea!£h La €. I

know his point has been made time and again bu

we were rying o avoid, frankly o hat was ha

laundry list in 1.54. !4e recognize thai there

are special groups wi£h pecia! law enforcement

sec£ions. The cigare££e tax agents were ment!o. ed

this moi .ing. The e are those 9orking in £he

Fraud Bureau of £he S£a£e Depar£men£ of Ta a ion

PAULINE E. WILLIMAN
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and Finance h really perfoz n a police function

and heir po ers as X undez°stand are described

in the Tar Law. Is there any reason . hy --

PgA. P L% : Let me go to off-job because

if y agree ith me --

G % }7 ZAPTLBTT: All right.

P . PN!f : Fi s% of al!, !et me &alk

speeifiea!!y %d secondly, ge era!iy. Specifi-

cally there is a spil!over of on- he-job prob! s

hat hese ir ates f me = a es, live in Zhe

eom oi ies here the Correction Officers live.

They meet them o the street. 4 y of them h e

an amimosity to ya ds la ot necessarily the

Co ec£ion Officer but he is the S bol of la%

and o de to h . a d his resen ent a£ his in

carceration is directed a£ the Correction Officer.

So that he meets these situations and he should

have he p oer to defend h self.

C 9iV ! BA L TT: There is no question

but he has tb Zo

- . PP.L L He should h .ve the power,

one %o have a revo!ver on him and, two, he should

have the po er £o make or to cause arrests°
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in ¢h!ch he :o ed z %a: cz'itne is ,ap for the != £

: ° wl n police

Yo { ° Police Force.

• e . e

on o. n = you axe spe /<ing is £ha£oz gan ga£ °

in off d ae_. oh :,y ..... can u ent_ . or supp!eme%t the.

.... .... uest m of traipsing

does. Yo : °- _,:ave group co r attendants and

o he people, ::-_£< .. g a,_o who you claim should

be wa!tzing around and s pp! e ang po! _ce eut .es°

. PPo L: They have raining too =ns

maybe a spokesman for he organzza zon k %ows ore

abou£ the nat °e of the £ aining and so forth but
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forth o

and o

CHAa k] ° Use of firearms is

not the +

a_n_ng g ven anF police a=' -=, mun .cip_l

police 
++

,= in he co trv '

here a = the Police Academy.

o. P %L L: ++o q ...... oz° about £ w

qula°es a m n m° of 240 ++%ours zer every polzce

off c ° i he State +, :Lcr L +voiw+s Penal La ++

a est proce ! res +he whole += " of police

aties and o ++e of the concerns we have

had zs ha+= .... ' +° .... ==+ •

raD+ueetrained zo %othe p Doee_ + . .... + +b+e£ he

has £o - - ++° °

am a!% for t[ ,t but it is not wou}: contention,

s i that they have ° ,-- n -

general poi!ce we k?

it++. L!+. l+m say+ng that bu l

think you raised tha point +'+h °w u Commissioner

++cG+ +b+ +nd he indicated +o you i hat if you

zel'+ h+y needed more trainzng %h+z+ £hey could
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be assigned to the Police Academy to get it.

They have a six-month course. They go through

the Penal Law, Code of Criminal Procedure, riot

control firearms, first aid an4 the like. ! 'm

not saying that that's the duplicate of what they

are getting in the New York City Police Academy.

CIAI AN BAKT : This is one of the

things that raised this issue, :ankly, was the

concern expressed by the President's Commission,

by a g eat number of studies £ha£ we need to

professi=nalize our police forces requiring very

elaborate training programs and it occurred to

us immedla£ely that we have a long list of cate-

gories who may or may not have that kind of

training° This is one of the key point, I thir k,

to the question.

i o PRIAiL" My feeling is that if you

don tt feel they have the identica! training, then

it w /Id pay he City of New York to make sure

they got it.

.£ . KNAPP:

with their joss?

MR. PRiAL:

PAULINE E. WILLIMAN
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understood indicated to you that he could give

that training supply them for that period of

time so that they wo id have it.

C AIRMAN BARTLE : Understand now, we

are not es£ioning the integrity of Correction

Off leers or their intelligence or their genera!

kno% -how but this is one of the key questions

for us. if we are concerned that police need

more training, one of the real reasons they need

more training is to make selective judgments on

arrest=. Then ought not everybody who has the

a,=thority of a po!ieeman be red,!red to have that;

kind of training?

M_ . PRIAL: Well, it°s a question as

to whether the training thai the Correction Officer

now have fits that bi!l.

C Ai d N BARTLETT: That!s right.

ME. PRL!L: And it's pretty hard to put

them up on a measuring stick with the New York

City Police Depaxtmen£ where the £ralning is far

more extensive than you w ald find any place.

C !A!P'4 N BAP LETT: That is true.

MRo DENZKE: Yet you want to give them

PAULINE E. WILLIMAN
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precisely the po ers as Ne Yon City po!ieemen.

o P !AL: Right. i 'm sure the upstate

c nities £iI this recent la was passed

for 240 hours --Wha£"s £hat six weeks? -- that's

equivalent £o the course of the Correc£!on people.

The c riculum mi £ be different.

Ci XPfA! BART TT : I think it s quite

diffe2e t because the Correction Officer does have

another funetlon after al!.

.. PRL%L: Yes °

C ! % B2u2LET : We are going to !o

into the £rainlng ques£1on. The Commission is

going to !ook !s£o the 240 hours and see how it

matches p with the Cozrec£1on Officers.

Let me ask you arLo£hez question: i£ s

generally d rs£ood £ha£ the police officer off

duty, the policeman off du£y has the same author-

i£y to a est tha£ he has while on duty b,a£ he also

has the same responsibility £o arrest ile off

duty. is it yo position that the Co ec£ion

Officers ant the responsiDil!£y?

>£ . PR!AL : That's a very good point and

the ans er is yes. They not only would want the

PAULINE E. WILLIMAN
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authority as a police officer bu they %ant the

responsibilities to go ith it.

CHAII { B TLLTT: i asked the C m-

missioner this morning whether a Correction

Officer would be brought up on charges for •

failure £o act in a circ nstance where he should

have acted off duty. His answer was that he

didn't recall any such ins£a %ce but it seems £o

us £ha =z the Correction Officers feel they

aght £o take this on, then cle ly the respon-

sibility and the authority have to go hand ! o

glove.

. =R!AL. Exactly that and they wau£

that responslbility. In fact it is an issue

today a d it as raised i y discussions with

Mr. illan as to whether off duty a Correction

Off!ce today had any responsibility to take

action if he sa a crime being committed. On

the analogy of some of the cases and Attorney

Genera! 's opinions it was indicate that the

New York City p@l e officer car 't function as

such up in Buffalo, yo see, it asn't within

his bailiwick. 
"
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OPi I 47£ B, ' TLETT: He ¢am U mo as a

po!iee officer unless he is on du y up there in

connection %i£h a cr e connected with s o %%

l . PRL%L: By that a alogy the Cor ec-

tiom Officer ald have me obl a£!on to act today.

But they feel they have i£ to y.

Ci&l t BAI . Obv!ous!y if hat

you are asking for sh a!d be given, you would a£

he ve 7 min m _m have o C 6yg ve New York = =

Cor e& ion "=Oz _cers, if e really decide and

the Legisla£ e decides that they ought to be

a fully empo e ed auxiliexy £o the re !az police

fozce they would have to have city,s!de 5aili ick

Fil. PRL%L: Yes, tha as the seco %d

poln£. Thi applies £o the Transit people as ell

pO-n6 aS

raised i £[%i hea we ere talking du ing the

neo 5re .

. PRiAL: !n other words, with police

office p ers it should be at least as extensive

citywide and possibly as you l ow, the State
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• L_

Police Conference is trying to achieve it stae e-

wide for police o, mzcers.

C ! & BARTLETT: vle understand that

the basic probl there is not one e.hat conce s

us, i us one of liability and comp. Let's face

i that's what =sally we a e talking about here.

If the Co ec£ion Offiee has his own gun, whether

rom the licensingby license or just by exemption =

provis!ons then the only thing he really is con-

earned abo o in actL g in te ms of most arrest

situations o ld be the "quest c a of whether o

not the municipality is going to s£a d behind him

in the to l amil!ty question.

!9 . P LiL: Of cou= e ! e , Yo k City

pays a!! these salaries he=e and ! _hink at would

be legica! for £h £o as u e to liability and

Workmen w s C pen atlon°

B TL TT: , e direc£ed a es

!o o h in hat connec i and hope to ge

a reply.

Io . C : What %o !d the lines of

a £hozi y be to the Po!Ice Commissioner? For

example the Cow.missioner is issued instructions

PAULINE E. WILLIMAN
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as to the use of deadly force in the exercise of

police powers hieh are in force now and blndlng

on melees of the Police Department and may be

blndln on Correction Officers

£ .° PI !# : ! 9 ou!d ass e for purposes

of unifozsi£y of enfo=cement there should Be s e

arrangement made £ha those directives also c e

down £o Correct!on Office s.

I . O R: You dong£ P- what the

attitude of the Police Department is, do yOU?

I o. PRLiL: No fra <ly i do not. I do

fee! here that the City of New York is paying a

!o£ of officers ho are il!Ing £o ass ne respon-

sib!ii les in this area and they Should Be given

the p ers to ass e those responsibilities.

[ .. D Z .: If they are golmg to have

al! these p ers ,you have to start £hii Ing of an

amalgamation. Maybe they sho ald be under the

3urisd ctlo of the o! ce Depa= ment.

b . P IAL: Of eo rse, that's a problem

and has ex=s£ed here in the City i£h the Transit

force for years. They have bees talking abo £

consolidatlo .
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C} A !AI B T : Don t we have another

problem here that e have only skirted around and

wthat is that the Correct!on Off_cer s basic func-

tion on the job is very different from that of the

policeman? is f ncti n is more tb n just custody,

is it not?

1. PPoI " Rehab ilitation.

C}!A q BA T TT : ghto This is a

characteristic which the Correction Officers £h= n-

selves have made a point of phasizing and properl

so ! thought.

o. PRiAL: But an impo ant nature of

their j o5 is a police function, as C miss!oner

MeSrath mentioned this mo in .

CII&LI ARTL : L a custodial sense.

I, . PRXAL: in a c stodial sense° i

think the fig e they transport over 300 000

people in a year°

C LA!! BA oT! : We aren't going :o

resolve ,t s finally today tha gs for sure, 5=t

! think we c say that we have identified the

area of d f e ce here Lnsof as yo= function

on the job is coneerned we have no problem° X
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think that can be dealt £h. The question

V"really is the extent to %h!ch Correction Officers

ought to fT nction off duty as police officers.

! iD.o PIIiAL: And the cerol!ary problem

unet o= off duty that they De g venthat if they = °

at least cited=de po ers here , der 70.30.

C o% . BARTLP/gY : The bai!i rlck.

o. PRL%L° And that uld apply as

wel! to the sit force°

C AIP B !lTI =TT : X don ' £ think you

t me onneed to spend any the Transit force. The

only question there appears to be the one of

bail v ck Would you m ke your point about the

Court

MI o P L AL: he q estion arises on the

Court Officers. First of all e a e taLklng

ab at 550 of them in the Civi! Criminal and

Family Co z s and ge are talking ab a£ 350 in

Supreme and St rroga£e s Court here in the C!By.

D%at is the nature of their f e£!on? !sn £ i£

essentially to maintain !a 9 and order in he

eourtro to pho!d the 4i i y of the judicial

process? In a s se they are policemen of he
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eour se ices no only fo .ctioning in he

courtroom but in the court b idi .%gs°

hey b ve, M¢. Pria! ?

Wh training do

!4 . J mes who is scheduled

to spei z°igb i: af£er me the $ pr e

O l z d he " za_ ! a w_ h the ype

of t a ing° Le me defe tha to M- . James as

£o £he v2 u e of the £rail%ing £h ot £hey have.

i th k the ess %tia! f - etion is that

£hey are f %e'Eioning on the job as the polic en

of £he c z t sy £em.

i .. D ZF2 : :e , e e going to come

do n 1o he same £hing. O £he job again, no

ques io as to i the courthouse and wherever

e!se ecessary but here £he off=the job problem

is aeeen£, £ed.

! ° P I2 : Yes.

. D -NZEP: Do yo , i: a tendan s is

he N York Ci y Civil Cour s to ac as a police

effice a a ound £hee y ozz he job?

!: . P oL : The co attendan£ £!£!e

is ar £h a here - Court Officers. !t was cha ged

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



263

in the last f yea s. What I'm saying is pre=

cise!y oa£ % said concerning the Correction

force and that is t t e have people who have

been peace officers ho hs: e training, the extent

of hich the COL:t Officer oups T!ll mention

£o y ! a d it co !d foz a supplement £o he

N o York City Police Department as we!l as the

on-the-job 8pillovers.

men£ o

! , DENZEP: Anybody can form a supple°

! c n even th bot ! don't a a darn

hi ab t police oo % ! can be ssme kind of

suppi memt. The question is do we want

miscellaneous oup £o be a supp!ement?

o. P .LAL: All we a e talking about

now is C r£ Officers.

. P: Do y i hove tha p ger n 7,

your peop!e? Do they mow have the arrest po e=.

I .. pp % 7 : They have peace officer

po ers.

They can a= es£

!t's a confused a=ea

. APP:
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• s atist!cs, 6 . Do you b ve a oy "-

as o h ma arrests s oap of people have

de?

Officers.

P o. i 7 2P : The other?

s .° PPo L: ! do not have but ! [ nk

ei£he Mr. J es of } . Con!on has i£.

% thin} perhaps in yo l conce for

these dozens of ti£1es in Section 1.54 is £[ £

you may be ove °!ooking the value to the com_m i£y

of hav g a ed t axned offxcers w _kin for the

City of Ne Yozk.

, B r L : [ ou are ass ing

trained.

M . DENZ : Y ar az' .en£ on he

Transit Authority is probably a good one but

the Court Officers is something else and cer-

tainly you ou!dn"t go do n o the Humm%e Society

agents ho are a!so !is£ed as peace officers.

You can go d q the liS£o Even if you accept

the g eral p opos!£ion £ha£ s£me of these

a e capable of supplementing and should supplement

PAULINE E. WILLIMAN
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the police, certainly there must be a line

somewhere° You have to draw / e llne,

qR. WECLER: W. t identification does

the Correction Office/ have iden£ifylng him as
-.w

such?

ME. PRIAL: A Correction Officer?

MR. WECHLER: Does he have a badge?

MR. PRL L: Be has a badge, an identi-

float ion card.

! would seem o feel that if you are

coneez ed ab et the nature of the " ",ral lng

really a study could be made of the courses

that the Court Officers take in relationship to

the minimum standaxds that are required under

that ne 9 law fo police officers in the State

and if necessary, to supplement the £raining So

that they would have Waa£ you feel necessary to

funetiou as police officers throughout the City

of New Y rko

i %i / we have touched ghe issues and

know just what they 9;ant and I would certainly

hope ha£ after consideration of them, you would

reach the conclusion that both Correction force
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and the Court Officers warrant police officer

status and cit x ide jttrisdlctlon.

CHA!P N BARTLETT: Th uk you, Mr. Prial

and be s==e that we w!l! give it careful considera-

ti o

I Marr? If we can make those comments

relatively brief, suppl entlng what you fee! y =

want to?

STATe,ENd/ OF HENRY IJ R ON
BE J OF T! C O CTiON
OFFICEP$ BENfOLFa! ASSOCIATI

F ° ! RR: I am lienry Mart of the Cor-

rection Officers Benevolent Association.

i would l!ke to enter into a few specific

which Ir. Prial did not mention° The professor

a little .h!le ago asked a question about h ; does

the Police Departmen fee! about us. i can't

speak for the Police Department But I can speak

in refere .ce 1o w.ha£ you probably don t know that

he Transportation Division of the Department of

Correction has been called on n,mnerous occasions

with our equipment and officers to aid the police

in riots and civil .dis£uxbances. This is on record

and e mve received commenda£1 s fram Pollee
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C issioner Leafy and Ac£irLg Commissioner Walsh.

CP.Ai AN BARTLETT: i really don't hink

you need to spend any time convincing us of on-

duty function.

ik . : This is on-duty but his

brings out the point about our quaiifica£ions

" firs aidas far as riot con£ oi, = _v! defense,

all the training £ha£ the police mve. We have

it.

C iFZ2£ BA LEI . WD =raining do you

have in he Penal Law Mr. Mart?

. ! iAPC<: N you aze going into anothe

area. The Penal Law I have £o a i£ that we aze

not fully trained and he Penal Law, as fax as

full procedures. However, our organization did

ou . hich I have righ here, a boW le which

elisus in he case of an a es what we ought o

do. I thiri mos of s are rained wel! enough.

! think d mmissio ner Mc a£h gave you a list of

some off-duty arrests that our men have made. I

have here over 50 which was in the last two years

and I would like to have yon men look them over

because i shows £ha£ we do kn h - to handle
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firearms, kn ; the procedure of arrest, and we

do kn ho to handle any kind of emergency t5mt

does arise. ! would like you gentlemen to look

at this for yGur ova informatiOno i 'm sure when

you look this over you vTill see hat we are traine4

in off- ty arrests.

i would llke to make one poin£. A

Correc£! Officer in £he Ci£y of New York does

not have to play policeman and for this reason:

you don'£ brave £o play policema hen every four

hours a v '% yas raped, every 12 hours a person

was /rde=ed and every 13 minu£es someone was

robbed or m ed. This happened in New York Ci£y

in 1967, according £o police sta£is£ics on major

crimes. Now £his brings out £he poin£.

C @ BAETLETT: Le£ me ask £his %ov7:

Y a are perfectly righ / we are faced with

an ex£remely serious problem. As I umders£and i£,

however, you [ =ve how many men in your Depar en£?

MP, o I APdI: Approxima£e!y 9-,400 uniformed

OffiCeS.

C IAI B / LETT: Am i to understand

that you made about 50 off-duty a es£s in £wo
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years ?

way b= this is ly s .e of them.

here.

! might b_ve said it that

This is 50

C s Issioner

McGrath identified 27 here for the year 1967.

. I_API : ! have '66 am4 '67 here and

I say I have about 50 here. This is only for the

last two years. By looki at these here I am

pretty sure that the Commissi will realize

that we are £ralned and qualified to make off-

duty ests. We kn h to conduct ourselves

we have the training. This is the reason ! brought

ou= the po t where riot contro! civil defense,

first aid e have this £ralning. We might not

have as m y hours as the Police Department but

we have zefresh courses. Also we must qualify

ace a year, a£ least once a in the use uz

firea So As far as our personal firearms are

concerned, they have to be inspected once a year

or £hey are taken away from us. We are not allowed

to possess firearms unless e doq alify at least

once a year. i thi this shows that our Depa £men
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ks very strict on the use of firearms, although

this is not the only important thing to you men.

CFi o _TLETT- i thiak we talked

too much about firearms, i dom' thir k you will

have any problem at all getting an exemption o

the firearms.

i . PRiAL: If i 's a m t er of ad i

tional raining, I don t see where Commissioner

McGra h ould fight us on it o

I . 14z : We a e not limiting i£ to

the use of firearms or ca ying them. We are

trying to prove t £ we are trained and , e are

intelligent officers, as you stated before, and

we are trained in carrying weapons off the job,

We proved it in many cases o !'m sure £ha£ this,

from the Oommissioner"s office v il! prove that we

have the quaiifica ions.

I would like £o bring o t one more point

as far as deputy sheriffs and sheriffs in he

City of Ne ork is conc ez% ed, in the suxrou d g

counties sheriffs and devaty sheriffs have the

responsibility of handling see tenced and trial

prisoners. They also .have the responsibility of
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transporting prisoners to and from court im

surr ding cow, ties such as Westchester and

Nassau and oa . The Sher _zzs' Department

in Ne Yo k City handles only civi! matters,

We do the Job £ha£ the sheriffs and deputy

she izfs de in the co £1es outside New York

City. Yo might br _ g up the po £ abo t the

issuap_ce of w rap.ts and serving summonses.

i wo Id llke to info m you that Correction

Officers do pick up men on ax ._s and also
• 1,

we do sez e s onses on occasion. For instance

if , e have an escape in our 3el_ the officer gets

a war an£ to pick this man up. Ln the city of

the s e of Ne Yo k Cm£y, ,, e do have assaults

and ge in turn as peace officers do go £o the

court and get a a an£ for the par£icuiar indi-

vidual involved in the assault. This to me s

police po gers e-he same as the sheriff and deputy

sheriz do° The only differem.ee is that we eo it

on a much larger scale.

0 %i B%TLE : Y underst d that

outside the o k "C y of .Ne 2 that function s not

the basis for £he=e be ng police o_zlcer ?
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} . u 4 o: ! am bringing ou£ £o sho

you tha£ qe are £rained in respect to £he du£ies

he sherlf s and depu£y shezizzs do. in the Gl y

of Ne Yo the sheriffs and dep £y sheriffs do

not do £ha£. If £hey are to be included in £ s

police category e mos£ ce £a ly feel tha£ we

should be entitled fg© this same consideration.

C X & > BA TLKTT: We : ou!d like to

have you leave that 4i£h us.

Thank you very much.

Ci o i @ B J LETT: A numbe of Assembly-

men and Sewa£ors have been in uo= n!cat on i£h

the Commissio and . i£h me personally in corA%ec£ion

wi£h tn s p ob!em of po!_ce o_ ce s£atus for

Correc£ion Officers, for Co m£ Offiee 8,

£ion and Parole and for £he e£he se_ ices, £he

Housing and the Tra nsi£ people.

/rold Cobra was p! nning £o be here oday to

speak bu£ indic a£ed £o me late yes£erday in

Alba y £ he would be unable £o at£end. Also

Senator Be nse ein was p!an %ing to be here bu£ %as

unable to do so and i would !ike the record to
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reflect ha .

Ym. J. es ?

C N'f OFF! . 1881GNFD TO T
NEW °fO C olM!NAL T ,i OF T
$UP iE C JP

ML J S: My range i Job Ja es ari
f : . .

I am Senior ¢o r " Officer and X m presently

assigned to theo N J fork o-'-- 1., - . Ter . of the

Supr e Cc r£o X President £nd speck on be-

half of the S p e e Court Uniformed

Asso . ata o oo o sentative of the

perso .ne! of the Unifo med Force Court System

of the State of Ne , York. The position I state

is also endorsed by the Supreme Oour - by the

N tfork State Court Cle %s Association, the

P_es Ae £ of which s William Jo Murphy who

I

the entire s!£ a !on.

X have bee old thet it's he intent

of the C .ttee to substitute f ou cu zen£

peace officer stat s t[%ro gh eD en£ in the

judiciary ].a md £0 provide the p gers of a

police officer on d y md the , eapo s exemption

Bet , e en = e hope to cover

t
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through enomen of the Pen_! Law, Therefore

my remarks w ll be _im ee o or -duty sta£us

i quote from the s£aff report from

£he s a z co mmen£ on page !00 rela£ing :o Sub=-

divigio 2 of ^- - 70 20 and v quote"

"Subdivision ! s bstanZially res a£es

£he presen£ %aJ (OCP Sec£ion 183) concerning the

eir¢ t qces u- der which a priva£e person ' --

mean g-=mvo person. -- mmoy make a % arres£, in

shor£ he may amrest = ° a ozfense on!y when

ae e nt = fact ee . ed it (reasonable

cause o el _ve the same mot e ng su c e ')

an:] zor a ozzen e of legs £h ' " i;ade on!y

w: en the efe an.. has in =-¢ co m _Zed he

offense i big presence, '

x°equxremen s zor h s priv Ze =r es£

are extr ely s = c d a pz _va£e person 9 ho make

an a es£ as such is personally _ able -f £he

a=res were not in confo ance 9 i£h those require

men s or in zac if a ¢o ,cti . were noZ obtained

or if he were to azres£ a wrong person• Therefore

° " " ' e at his o n pe i!a p iva e person makes % = -=

The af' " s - commen s on 70.20 con :azn a
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s - wi h re .ec o this ection.

"The si nificance oz this subdi¢ sion

a aches no so ch to ra e arrests by ordinamy

private citlgens as to amrests by police officers

in ioca!i£ies =, = '=o, they are %ot authorized to

a¢£ as such and hence are relegated to private

Cl IZeK sta da 2ds. 

ec£!on 70 30 indicatesNow a perusal of - ° .

a comce 'n for I° " °ee Ineat ng the geog aph ca! area

C4of the police oz cer s p e £o a est i hc e

C i ! D/a TL : J sZ ef!ecting the

presemt i a .

No _ y azres upon

tane if suchreasonable cause an . here ix .he g 

felo y as or is b,lleved to b ve been committee

- ithin the eo aphmca! area of the police

off!eel° e lo ent - that i if his

a ea of his emp!o ,, ezut e bxaces the en£i e county,

or if he is a m& ber of the Police Department or

force of the city in such county and the felony
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I ' "
a

'was om is oe mevee to h - beau co £ted in

such c ny or sucLz otu : .

N the staff co ents on page !02

the eeond paza aph states:

;This is an at : pt to dea! with a

comp!ex - " °ane t oubzesome subject concerning whxch

neither the Crim al Code nor any othe body of

!aw has 8ecru _ to legislate.

I submit t[ t in 7 .e next paragraph

yo have an i!lustration of an upstate police

officer who " "-e V " d. vac tlon no in Ne 7 _ore City

X tel! you i think tg8 to be encou agee I £ nk

this city could use' all f he vacation police

ozm_ce s t could get ane a!so t shows the

New York ° '° t" "G y po_ ce o z cer w lives in Rock

land CO £y and yo say that " ° I ogn of them wou e

unct!or ing as policebe p even£ed f °om 

zespect ve mse a£e locations The

answer given the staff commen£ and i quote:

When a part " " "cu ar pollute off,tea may act as

a pol c ozz e r fo such purpose. -s somewhat

• n£r cate.' : that's e!! taken and I agree.

The ans er give% by this subdivision is that
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he may act as such only hen the offense was ¢om-

te z the geo ap ca a ea of h!s em

plo>-men .

The last pa=ag=aph on p.age 103 states,

_ " s..oul be remembe 'ed hat theand 7 quo£e o '1£ h -

° !i 6a£ions upon% police or -Izoregoing "" " 
" 

- e=sonaw e

cause a res s do no _ =ei de a zes s by pol .ee

.l &e qy o h pezson a. police z o_ .ce may arre8 t

pursuant to : . , on 70 20 

e t u es ,- appazeut!y, is

the proposa!s u % the 5a .l ck of a p _ ,

ozz eez° as the a arf obse zed nobody oz la

. 4 . : o !egis!a e in this mz' : , i sub-has seen 

nit t@ yo gentl en that perhaps the easo

for tibet a hat no such need ° '°e s s £o

uhms e .

i have attempted o find eases, I have

searched cases a£tempt g to z n cases of de-

u 8c e legal cause %ere a situ oo

has a isen hexein the exercise of police powe s

by a polxce = .... ° " "o_ zce ! e the baz w ck has

resulted l . an action o ega . decision, i a
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am!i wi h he opinion of the A o ney General

on vari l occasions and the $ ate Comptro!ier

mo doubt, in z'e Dond ng to a cla . i have ed

many people if they iLno J of any cases but haven gt

been able £o find y cases. To say the least

T th k £ sDe- iks el! of thein tho s resDect

o_ e oeace officers

yet i k o97 of cases where police officers have

acted o £side their ..... "• a!a , cK d have acted

if a mol c officer is to act in

tha capacity only githin the geographical area

of his empio3 nemt. certain, imte . estin$ situatioms

arise.

abo t the problem of bai!i -9_ck.

M . J es, if I may

We are concerned

%e are considering

he possibility of enlarging it s0mewb t. The

point e e are interested in hearing from you on

no2 ho Fer is specific iy the Gour Officer's

role o z u£y a, ay fr the courthouse.

,L o J 4-gS : I don t oant to be st bSorn

_nd ! don t oyant to be diffic,/it but ! ould

appreciate if you %ould jus bear , !th me betas!so
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T am 3ust° ett n_.g a fo detlon he e si for a

concept : hich i th nk is s e hat different f m

the approach hat the Commission took and Z think

that 5;o ;o !d be i. £erested in hea in the in-

terestg ,g questions yhich arise %zder £ s baili-

]ick c cept and 5 <yi!i t 7 to be as q ick as [

can,

t he the ex p!e t at you listed o

staff co ents on page !02 about the St,

police officer coining to Ne ;for City and t[ e

ew Yox City police officez up the eo I an£ t.o

take h =".e :,£ . c en£s and you used the innocuous

te off se. !f ! substituted for that wo d

offense yhich c : ered a yide s2ea one ord or

a o he tez % hink it ould p t it in its

prope perspective° : could put it back and

say that certainly it sho eld not e n that a

village police office from St, La rence County

. ho Le.ppens to be vacationing in Ne York City

may make attest as a police officer for a -

and ! substit ate the wo d murder for an offense,

an o rense ¢o mi£ted in e u_. City and ith

espect if i conti %ue as fat as the ockland
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it me n tha£ a iqew York City police officer .i%o

nappen £o eside in Rock!and Co £y if he makes

such an a esB --

C !AI .[p. A TLETT : Tha doesn B Bell

us %) hing I . James. X really wish you oould

gee £o £he po .nB of £he C art but if you

wanB =o puzsue this £he poin£ is zhaB a% a es£

for ml dez unde whaB c c s£a ces?

m e a in s D esenee a d £he

you az e d _etae£i %g.

% d4:AN BA T T : There is no es ion

of his power o ar=esB u der tho e circumstances.

b l. j2& ES: As a p iva£e pe "son sub ee£

to all the liabili£y which 70.20 poses on him.

q aes zor of pension c mpensa o ues

tios Of "= "a£S a =resB.

offered £o h- Legisla£ure which ou!d ex£end

Bhe = =ho i :oz police ozz ce s ° D ace

to a :es£ a %p-aeze in £he Sta e for felonies

commiB£ed ix £heiz p es %ce £ha£ ould regolve
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your problem?

a lot of the problems °

C Ai BARTLETT:

i think it ould alleviate

Sueh,a bill is

. JAMES:

should be the duty to act here here is no duty

o a= nO o He may act b= here is no specific

duty to act aad I thi k here should be a duty

L A BARTLETT: O.K. we have tb t

point-. N we come to the C r Officers.

. J ES: Number one i tB mk mos

Of the qualifications is this: I represent a

g oup of the highest trained law enforcement

personnel in the State. You say Court Offi=ers

and I la h. Yo= concede it: to the Housing po!ice

to the T=anslt polices to all these police that

come fo ard and these are my men. This is where

I get £h m fz m° i get them from the New York

City Police Depar£memt. Sixty percent of my men

come from the New York City Police Depaz ment°

They come from other law enforcement groups also.
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84 percent of my men are peace officers and lag

enforcement officers for a total of, I guess,

eight yea s is the average.

CNAi LN B TLETT: Prior to becoming

Co t Office s ?

M o. J2 S: !n order to merely cempe£eo

Xes, prior £o becoming Court Officers. As fa as

the qualifications are comcerned when it comes to

keeping up the Penal La97 we do it. When it comes

to keeping up with the Code of Criminal Procedu=e

we are right up on that too. Inside a prison p

we have leexned more about appeals procedure than

the average a££oz ey gets t of law school,

The questiom of q,ua!!fiea£iens is t --s:

I don £ , £ yo to put me in a position where my

neighbo knows that i am a peace office; that my

neighbor knog s £ha£ I have a gun and £ha£ % get

into a situation where my conscience dictates that

i must act to prevent injury assault to this

person and that i must 1£ the welfare of my

family he line and the liab!!i£y for arresting

as a p Ivate person. ! don't want to spend my

off-duty h ars going around and :axresting people
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5u£ if a ei£isen is heipless if a eltizen is in

a sltna£!on whe =°e morally I mus£ ac£ I £hlnk I

deserve the pro£ee£ion. I £hi k £hls is the

fiscal pmeblem.

C}t% BARTLETT : Ism' £ £ha£ the du£y

of every c!£1zen?

, J v S: No sir, I suSmi£ it's not

£he d £y of ery citizen am4 £here is no£h!ng

£ha£ compels any citizen £o ae£. A ci£1zen may

ae£ e£ notching equires him to ae£°

C iAI LA BAPT T= X£ 's your poin£ £hem

£ha£ he C r£ Offiee should have £he au£ho !ty

off dn£y and £he esponsiSili£y is that eoz ec£?

o J I. F : "fes s!rD ! do.

C A DASL : Amd £heir failure £o

ac£ in given eir u s£anees should res,a!£ in e rges

being brough agains£ £hem fcrr removal?

. JinxeS: I de thi fk so. i don' hlnk

i£ represen£s a problem but I £hi k that the peace

officers in general £hroughou£ £he S£ate £ha£ £hey

Ou!d ae , you know ha yo 9ouldn' have o

compel hem.

M!I. DENZF : X ge into s me knot£y
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prob! e : Le£'s £ake fe!enles for a minu£e. I

can see ha£ if a Cour Officer ere in a s£ore

s me he e and £here %ere a holgup everybody /Id

say £ha£ cer ain!y he shonld ac£ as a police

office bu£ suppose somebody comes up £o him and

says "i was robbed. A man came up £o me hree

blocks away there and mugged me and £ook my

.o;al!et." Do y a Tant he responslbili£y of having

£o go a d sea ch ou£ £5 (: --

o J £ S: i £hink £h responsibility

ogmigh£ be £o £, e ac£ioa to no£1 y £he Police

Depa £ment if the ci£izen is i such a eondi£1on.

i say £he prob! does_ t arise. As ! £himk of

i£, I do= £ bim_k y a have £o impose £he obliga-

£ion. i £hink !£ would be i!!ingly accepted.

! do t reco mmend that ia the situatlon tha yo=

have given £ha he go a£ and s£ar£ searching for

\

h n o do.

i . D qZ :

£o fish or cu£ bai£ here,

!£ certainly ! n' he in£eliigen

But it seems :o me y have

PAULINE E. WILLIMAN
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police office around? Suppose it's 2 o'clock

in £he mor i g a d £his man comes up and says,

"! was zobbed a Oc a ay fr here. Please

come arid help me. I £hi he is around in the

.
Either you have .he =espons!bi!. y

or you do '£ °

i beg yo pardon. The nay

y presented i I ho i - -, all over wi h

and £hedefendan£ had fled and was gone.

. DENZER:

a minute age.

%£ as al! over wi£h, say

I £hink £he im£e!!igen£ £hing

is £o no£ify £he police first. I £hink this is the

inteil gen£ £[ ng £o do.

o . P: Bu£ you are asking yo mare

£o be £he police. If he as £he police why sho a!d

he no£ _y £he police? Yo are askinghim £o have

he po ez of a police office= and, here= ore, yo

axe asking £ha£ he have £he respo sibili£y £o have

£he power of the po!!ee officer. Why should he

was£e £ime 10 no£ify an ody else? On' yO

hypo=hesis £his man i £he policeman.

i . J# S: Because ! £hink £he Po!lee
PAULINE E. WILLIMAN
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• 4Depa £ment, if a patrolman ran into =h,.s type of

sltua£io that he J;ou!d notify the s atlon hoase

before he pzoceeded to go out and seek the perpe-

trator of the cr e.

T.z it was ¢onvenien .

CIoL! ,L@ BART TT: Let me ask this,

I . J es: We have a n bez of other people ;ho

have o pe and I don want £o cu yoga shoz£.

Do you have a- y statistics o ho many ax ests

were made by Co £ Officers off @ £y i the last

two years?

o• j No bu i probably oamo get

them.

0 %1 :[# BT II TT: [ e wo Id !ike £h .

' J S" e of he notorious ones

a [ o of picking a Judge's pocket

C £ D TI T: Was this in or out

of court ? -

! o J2£ S : I don £ know about the

I "baiix xck proble -n £he e.

I ask the Commission b t _£h respe==

£o the 1.20 £ha£ that be amended o include the

groups t5 £ a previous gen£ieman has mentioned
PAULINE E. WILLIMAN

CERTIFIED SHORTHAND REPORTER



287

and I men =!oned. ! £h nk, thou % that the gee-

graphical ! ta£io that you have under 70.30

are o£ i % the 5est interests of the public. I

thi : there gh Id be o limitat! as

a. d ! thi the est!on a- d the proSl s here

are stzic£1y of cempensation and liability

and =espec£ t liy surest i a£ the State set up

that u =ecc end to the Legls!a =ure, the c -

ti of s me type of State Crime O mpensatior

¢ ssi a.

I . J f ES: With respect to police

officers ho act o,a£side their 5ailiwic! . As

i sai4 he e is no cases sO there certainly

isn '£ a y big mo ey jud .e £ i vO!ved there

isn't any questi of !iaSi!!ty that the State

assume z e ponszb ! .ty for a po!zc officer's

ac£ioms in upholding the Pena! w of the State

of Ne% York and t % £ that ould eso!ve :he

probl rather than b d n!ng he municipality

%2i£h es£ ie£im g the police officers.

C AL IA B#aqTL : Y a had a third

point?
PAULINE E. WILLIMAN
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I £hi k that was !£.

! have jus£ one

\

\

t

M . J ! S : Yes, sir.

C i ,i BLRTLTT: The Court

are selected by merit, are they?

class C t Ozzicers.

he a e all c mDe£1t!%°e

. at if amy par of

the e imati is devoted to the Penal Law?

' o. J S: W&I! it's a Penal Law Code

of C 5 i la! oee@are lega! te m uo!ogy.

D LETT: Any required period

of t a _ ng?

o. J2£ S: We!! the sotter of fact is

!up aetica!!y all of th have "'-.

C! %i [z BA wTT: That isn't my point.

£e qualify.

S i amnua!!y I'm required

C I } B LZTT: Re iz d pez_od of

training pri to appoin ent is heze any?

.. j ES ; i s a p o ive level sir.

AI £A BArtLETT : -! don't follo yo a.

PAULINE: E. WILLIMAN
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lo t. J2£,ES: !n other ords mos of my

' " = e ht and ten yearswmen alm eady h ve Deu _=

e° = e ee.

CiL6! ' B# oTL TT. They meed no have

had any?

. ! ES: o, sir, hey mu8 have i °

They m st have a la de ee, they m t have [ ÷e

years as a p b!ie !a enfore¢ t officer or the

subs . ia! equivaL o This is -faae- hey mus

have.

for eFmmp!e, oui o g ze you a y training as

a police officer.

legal aspec =s of it.

No r, =szde of £he

W%% they ¢¢ e ir anyo e

i%o hasm £ een =arough the Police Aeagemy =hey

a n mg tb2ough Lusez Jieeare g_ the pisto! ° "

°- -" e and they are not p z t d

0 AI 4o4} B LETT:

in arres£ procedures?

1- . o JA:, B :

co rses in a est proce= u 2es.

BAPT L :
PAULINE E. WILLIMAN
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. JA% 8o Th uk yo,l gent! men

¢ L B, T TT: We ill t ke a s mrt

(A shore recess as £akeno )

CHA BARTLETT: .y we begin agaln,

!ease?

Lro J es C l representing £he

Urn!formed ¢ r£ Officers Association. Mr. C l ?

STAT Zf OF J ES CONL ,
CHAIRMAN OF TP JOINT COUNCIL
OF UN OE COD..T OFFICERS
ASSOG!ATION

MR° C0qOLON: For the recerd my name is

James C lon and I am Chairman of he Jolnt C x -

oil Of- U=ifozmed Co= Officers Association,

repzesen£i g £he 550 C : Office s of £he Civil,

Crlmi al and Family Go £ of £he Ci£y of lqe- York.

Wha£ I wane £o do is Basically ! wa £

£o subset!be £o M2. James s£atemen£, £he major

par , amd I ould like o pp!emem£ his remarks

wi h a wg!££en s£a£eme £ to Be submi££ed a£ a

very early da e.

C AIP { iR LK T : I wo Id appreciate

PAULINE E. WILLIMAN
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it and would you give part!=ular attention to

the requirements for appointment in your org nl-

zation in!tial requirements ?

. C6 L : Right,

C}{AII -AN BAR2LETT : And. whatever infor

ion you can give us as to wha ac ual!y has

been the record of the C r Officers acting off

duty =nders nding hat we have no problem as

far as on duty is concerned

, C I : In hat regard may ! a k

one questi tha comes up in my mind?

CPAI £ Aq i TT : ight.

£<. CQ LU : There se s £o be a ques£io

here as £o having no problem i£h your ability £o

func£i on the police officer status the job.

I want to u 7 hat more q alifieations you fee!

would have o be had off the job as opposed £o

on the job.

6%AIr A BA.r LET : We think it's ui£e

" 9a d f e en£ thing from general police obllga£i

on the s 2ee£ and keeping law and order in the

c r£ro m, although ! m sot suggesting that the

see d is not important°

PAULINE E. WILLIMAN
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M .. C L : There has been just: a

little confusion as to acceptance of responsi

bilitF. We have had a namber of arrests and i

=6a _st .cs for you over the pascan produce he 

two yea s a hich time Court Officers asserted

their a 2_est po ers w £L the l_ xl!ty that h g

over hem if hey made a false rrest. On many

occasions they have made arrests and tuxned £h

over o police officer °

The only thing 7= wa t £o say a£ this

point is £ha£ ! don t think Court Officers could

duck the responsibility of a police officer off

the Job if t t's the necessi£y not only from

the standpoint of public protection but from the

of their Tn

Tha = yo very much.

CHA AN ARTLETI: Thank youp Mx. Cenlon

is there anyone else here in connection

with Correction Officers ho has not been heazd

from?

Anyome else in connection with Court

Officers?

We wil! hear from Mr. MeQa!l!an,

PAULINE E. WILLIMAN
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Fresiden£ of the Asslstan Deputy Ja dens Asso-

OF AD { F. MeQUILLI{,
AS $ I STJ2f DE Y

WArg S ASSOCLION

C L&! Qa BA_:E TT: !s £ha£ the name

of the Association.

. McQUIL : Yes.

Foz the record my me is A F anels

l cQui!lam and i am an Assistant Deputy Warden and

I am President of the Assie£an Deputy Wardens

Association, Ne Yo=k City Depare men of Co eet!o

ae £o the lateness of the hou=, i o !d

just l e £o make e= o po!ngs and ! would like to

suSmi£ this letter £ha£ I have to the C sslc a.

! epresen£ the Assis£ar t Deputy Waxdens

Benevolent Associa£1on the capacity of Presl

dent. For 19 years I have been a member of the

uniformed force and a peace officer.

O organization is una o sly opposed

£o the ena ea%t of any bili that would deprive

our unlao_me force of its historical and vi al!y

aessential peace offlce status. We a e incensed

1 ar leglsla£ors ould even consider such a

PAULINE E. WILLIMAN
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drastic proposal, and ri t!y o.

To say the !east this is a very , x fair

and Just depriver!ore. It is unfair to e ect

men o have £o dea! with s e of the most vlci s

felons in the orld to be excluded frGm the very

powers of the !a that gives th at least some

More important hc ever it is harshly

=njus o deprive the Ne 7 York City taxpayer of

additional ! enforcement pzotectlon at a time

when the crime rate continues o rise at a very

alarmins rate. The victim of any ¢ iminal act

does not care dhe aids him. He o she does not

really care edDout he semantics involved in dis-

inguis ing bet geen one zalned officer wi h a es£

p ers fr another. Any la enforcing offlee=

filling this 4escrlption regardless of title

means help aid d protectlor hen needed. To

deprive o £axpeyers of over 2 400 members of an

organized department gho are trained to maintain

order, to prevent crime and are sworn £o enf ee

the la 2 wo id be a eat disservice to the public

at large. I£ would also help :o sbm ter the oraie

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



295

of men ho are a ked to enforce the law withou

the po er of the very !awgs protection.

Gentlem o, i£ is said £ha£ good mamage-

ment pzinclples dictate £ha£ esponslbil!£y and

authority wast go hand in hand. We the uniformed

members of the Co ec£ion Deponent, earshot be

expeetef/ to bear the ful! responsibility for law

eaf e ent _th a£ proper authority.

Ge t!emem, oe u ge you to give u the

proper au;lhorityo D £ handcuff us. Enae

legis!a£i £o give us police powers Both off

and on the o5 We believe it is a valid req, est.

It is ne=essary for bo h he good of the cem Auity

and he elfare of ¢ r niformed force.

C i N LETT: I a e talking n

abo a£ the State Co eetion people?

I , MeQU i : i am £aiking about .New

York City Department of Correctio officers and

superior officers.

C i £4 BAI L T: Xo said you drove

40 miles today to get here so I assumed you were

from atside the City.

. McQUiLLAN: I was here very early

PAULINE E. WILLIMAN
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this mo ing.

en you gay the

vict of a crimina! act does not care who aids

hlm asking both trained?

. McQUIL : Assumlr bo h trained

d I b k the Ne ork Gity Department of Gor-

rection officer and superior is ell

tra ed in order to pass promotiona! exams

C J P.I. B- TL T : R ember, we are

talking mow trained in this area.

0 . McQUILL% : Any !a enforcement

officer £5 t fills the description% of a peace

officer me s he!p aid and assis£mnce a£ the

time £b t i£ is needed.

C 7 BAr Tq : That's precisely

what . e are heze ab et l r. i cQuii!an. trying £o

decide ho ght to be in that category and ho

o £ not £o be..

M oo i eq v : Then on this ioglc the

City of New York, t%der oe': proposed bill, will

be dep ived of approximately 2,400 men who have

and ! not come here 9 i£h statistical information

b % i!! j St pidk one specific incident ha

PAULINE E. WILLIMAN
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o 4 400 armed ,, Thepzo6eu. on of an t ained en

one specific instanee last year in the Bronx a

young gixl was d agged into a !o£ by two gentle

m@n - -

} .. I 4?P°o Are you a .... _ they were

gen =le .en ?

MR. McQU!LL N : That ' s a moo'c po_n ,

* Correction u fzcer 0hom i happen o know -- %

don't know all o eh. -., ° °.... ; -- was wa!k!ng h!s dog.

He heard the , ;a , ". oz= help and he went to i g

young lady's ss .atance and arrested h t o e.en

for aet pted a:.oe 0.nzc zhey were convicted of"

that .- o Iv one

!n i957 n_re o= . a t ren endous plane

c ash on Ri-ters Island a d '°' ' "'

emo e . .,o = e .... Department or anybo

els
•could 

get to Kilters is! nd marry, many men

distin !ished themselves rescuing Deoo_1. _.e giving

fo 
o.xrs£ a < hours before any emergency equipment

got the ,, or the police o;c the Fire Dep rtmen

These men w=r c ize¢ upon to do it 40-s ne-odd

,uaa_ er8 and superior

PAULINE E. WlLLIMAN
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were cited for their efforts.

! don't want to t ke any more of your

time, gentlemen-

MR. KNAPP: I want to point out that

they dida't have to be peace officers.

MI<. McQUILI4hN: It just happened that

they were peace officers and they were trained

and were on the spot. A crime can be committed,

a disaster can occur and a riot can occur and

if you have people there and they are trained

and are able to cope ith the situation, so much

the better.

I think, gentlemen, that we are asking

a valid reques' because it is necessary for the

good of the community and the welfare of our

uniformed force.

As ! close, let me say I do not have

much of a ve ted interest in this because by the

time that this is acted upon, i will be retired

from the New •York City Department of Correction

and ! will be seeking a Job in another field.

Thank you.

C}{Ai iAN BARTLETT :

PAULINE E. WILLIMAN
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MeQuil!an.

Mr. Ossakow did you have some points?

STATemENT OF ALBE J. OSSAKOW,
TREASURERASSISTA DEPUTY
WAD S ASS iATI

MR. OSSAIOW: I am Albert J. Ossako 7

Treasurer of the Assistant Deputy Wardens Associa-

tion and i ould lake to touch or, some points

that have '£ been touched on.

This organization is opposed to the

revision of the Penal Law and Crimina! Code as

proposed by the T porary Co mission on Revision

of the Penal La and Criminal Code wherein the

members of the Uniformed Force of he Department

of Correction would be excluded from peace officer

status °

The effects of such exclusion would be

far reaching and disastrous to the community:

I. The co muni y would be losing the

services of 2 500 men as an auxiliary to the

Police Department aiding in the arrests of

criminals and quelling of criminal activities.

2. The members of the Correctional Forc

would be completely d oralized and would lose

PAULINE E. WILLIMAN
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their effectiveness in the performance of their

hazardous and arduou@ d ies in correctiona!

ins£itutlons.

3. The members of the Coz 2ectional Forc

would leave £hie force and seek employment Tith

Police Departments to retain peace officer status

they n ,J enjoy.

4. The Ne 1 York City Department of

Correction wo lld be hampered tr endousiy in

ecma! en . of new members eqt!ired fo the

Unifo med Force.

5, The members of the Correction Force

would be hesitant to fully perform heir duties

in prisons for fear of reprisa! from prisoners

once these prisoners are cognizant of the fact

that Correction Officers no longer would be per-

mitted to carry firearms.

6. i£ would be placing in Jeopardy

m mberG of the Correction Force fn om time to

time when they are required and permitted to

wear their uniforms which are exactly similar to

police uniforms in public. .

7. i£ would render a false and dangerous

PAULINE E. WILLIMAN
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sense of seeu=ity to the public when it is neces-

sary for the public to re!y on a Correction

Officer for assistance in arresting a crimina!

activity.

8. Finally, it uld be pointless to

deprive Correction Force members the right: of

peace officer statu , together ith the right

to ca y firearms, when today we find tha

criminals car obtain firearms with the

of ease in the ever rising rate of inc=ease of

crime.

! would like to add a few other salient

points.

CP xa D# T T : You understandnow,

Mr. 0ssako , that there is no question here abou

the right to have concealed eapons° it's not

part of our purpose zox being here at a!l.

Caa iq BTuTL T" O.K.

} . j o Another aside as far as

the Commissioner's arrest z es, ! would like

to say that they are partly misleading for many

assists, as we know, in he arrest field are

PAULINE E. WILLIMAN
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recorded as police arrests.

C %IP&£ B £IT TT: Is there any duty

now or any requirement that a Correction Officer

ho participates in a request for an arrest make

a report ?

%. OSS : Yes, sir.

C[ IP@i i0 Z#S.TL : You may be able £o

ive statistic=?

C %I D LETT. We wo id !ike £o have

them °

MR. 0SS'Ai.0W: Yes, sic. We %ould be

charged i£h c ardice if e dig not assis£ an

officer in an arrest.

C %IP%N A TL : A private citizen

has to aid an officer on reqaes and, as a matter

of fact, i£ s a violation of the !ae if he refuses

o do so.

. OSSAI<O: i£ w Id be a violation
1

of ou u!e d re lations if e did not make

kno n to the police officer that e are a peace

officer,

C ! i B L 2: Thank you.

PAULINE E. W|LLIMAN
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M . OSSA Cf : Thank you sir.

C \I J BAIT £T: Theme are wo gentle-

men who just ir diea ed hey wa . to make very brief

points and i 4ilI call on =hem and then ! 9 ii

call on the others°

Mr° iling ?

STIf d T OF i AUL J. KING,
DiPJCTOR, NEW YORK CITY
0¢ S VAT J'K PARTY COORD I =
NAT ING COUNCIL

I . KING: Mr. Chairman and members of

the Commission: l-iy name is Paul J. King and !

am Direc=or of =he New York Ci=y Conserva=ive

Party Coordinating Council.

I wish to submit =his sta=emen= because

of =he lack of time available and I wil! 8ubmi£

fur=her statements of similar nature to all =he

members of the Commission by ms!!.

CHAi IAN BARTLETT: Does =his relate to

=he peace officer ques£ion largely?

i . i[ING: No= in particular. It relates

=o o her provisions.

CHAI AN BAI L fT : Fine.

MR. K qG : There exi8=8 today in this

PAULINE E. WILLIMAN
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and gove , ntal and others°
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econom!e social

Underlyin and precipitating each crisis

there is a very distinct d_cho omy of values and

beliefs.

1

aSuch dichotomies are eco ized in the

readily av lable ez s applied to describe them

in today's society and li£erature Individualism

VSo Co! ect v s Democracy vs.

Anarchy vs. ( de which are respectively cate-

g 4 = a Reason vs Wi!!

This is certainly not the time o dis

cuss the pros and con of such w dely separated

concepts, but their relevance £o todayWs discus-

sion eemnot be ignored. There is a medium throu

which these concepts can be arranged to serve the
i: >.

needs of society and the need for s ch a balance

is, we believe, bodied in the Conservative Party

Platform wsich represents a system and desc _bes

its major a £ !m tes as: Limited constitutional

repre en£a£ v e en e ° property,

prlva e enterprise in a free market system, am

individual liberty, a!l bonded by the

PAULINE E. WILLIMAN
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concept of each individ al's respon b!llty o

o¢ia! d mora e ni ment s vol t z!!y accepted

ud ubs=ribed o by reason. d free choice.

Without di cusgio on he ramifieatio=s

of s eh ¢onf!!c s as exist in the e widely

separated conee .t , L%eir relevance to today's

problems g rzounding the semantics of the Penal

Code, is largely ignore a!%1 I= iomy riven by

al! parties i in a zeal ense out of context.

i1 is for hzs ea on £ha£ i am sub-

mitring a mo e omprehensive statement to this

body and e !l! submit a£ a !ater £e f th r

obser -a£1ons in [ =z zngo

i£ w tn this aneez s£ n ng that !

submit for the recore the N Yoxk Ci£y oord

hating Co nei!'s zu!_ endo seme of the zo ! g

propo ai °o

!. F.evisions of the S a£e's Penal Law

to restore D o ions the o!d Penal Lagy hieh

_ ' and of deadlyperm e -ed the u e of p .y !cal _orce,

physxeal foree by la enzore m personnel in

the prevents_on of c e nd the appresens on

of fleeing felons d b? citizens in £he protec£i¢

PAULINE E. WILLIMAN
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za !!lesoz =he r home , persons and 
° "

2. Fur£her revision of he Penal Law

to e £ab!ish clearly £he righE of la , enfore men£

personne! £o use Chemical Mace and tear gas and

o£her capaei£a£ing ch ica!s and chemica! c -

pounds; emd to use naz°co£ie , policy slips, a d

o£hex such £oois of *£he c imi al £rade in £heir

law enzorc e u and eeuec lon ac ivi£ies.

3,. Autho iga£ion of . i e£apping and

eiec£ o i¢ s veillance unde sensible safe-

guards o pro eet the ilhnocen£ agains'g invasion

of $heir privacy, ae a means to ccmba£ crime.

4. Legislation £o insure s£zingen£

pu ishmo n£ for c es of violence agains£ women

and c[i!dre o and fo s eh mo a!iy indefensible

ac as a ga!e of narcotic8 £o minors.

5. Legislation £o res£ore eap!£a!

anis[ en'£ a a legally available sentence for

al! crime of muz°dez° zn " " °° .e flzs degree

6. Legislation to provide for defense

of !a - enfo c÷ment personnel at public expense

in civil suits arising f=am £he reasonable per-

zormanee" of heir c u y.'"

PAULINE E. WILLIMAN
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7. Legisla ior calling for inclusions

of juvenile delinquen¢y zzngimgg on ¢r mmal iden-

e ue zon of he max=izzca .om records, and 
° 

°°

age for ':youthful offende=" tmeaSmen $o 16 in

the case of a!l felonies.

8. Legz lation =equir g a manda o=y

local refe end for the e tablisbmen of a pc!ice

civilian review# bo d by any uni of gove %ment.

9. Con$inued inves$iga ion by the Legls-

ia ure of effective of gta u es pro°

hibi ing dissemination of obsceme ii era ume ang

o her materials to children d further amendment

of s a u es o achieve this end.

!0. Rejec:gion of p=opogals calling for

registration for possession amd sale of

as being no ay relevant o efforts

o cuzb z°ime usi %g s ch fiscal~ms. xisting la s

govez ing handguns have o£ p even£ed e=iminals

f om oS£aini g h zeae ly, and £he exuenszon

of such laws o long guas will sezve only o

penalize £he gpoz £sm and hun£er wi hou£ educing

c ime. The enae£me £ of legisla£ion £o make i£

an additional e ime £o be i possesslo : of a g •

i ......
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or o he deadiy eapon d Ing £he commission of

a c e of rio!once.

n a ion £here is unfo tuna£e

" e£ of con£ex ness abou specific proposals

£ha£ is gende=ed because of £he clash of

sem n£ics occasioned by dive=gen£ philosophies.

!n the o ds of 2 i £otie egazding

s$at £o y =ule The defec£ is o&Joidable

lag aims a %iversa!i£y bu£ abou£ some %ings

i£ is nor possible £o make a %ive sal s£a£e en£

which shall be eo 2ec£.

To remedy his defec£ £he in£e £ion of

£he la make should be co sul£ed. The case in

pa $i alax should be £zea ed as he ou!d have

£rea ed i$ if he ha:/ had i£ in mind when he

x ea £he g %e al u!e°

The la which equi y is ca!leg upon £o

corzee may be a jus rule, bu ha es no

preven $ i£ being unju tly applied. qui£y pre-

ven£s £he inj s£ice of mi applica£ion by dis=

pensing jusgiee in £he pa icu!a ca e according

£o £he spiri£ no£ £he ie££erof £he la .

The Penal Code canno£, nor sh !d i£ be

PAULINE a. W1LLIMAN
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designed to specifically resolve such conflicts°

This is the. role of the courts.

Almost all controversies concerning the

rights of individuals are concerned not with the

ends but only with the means not with ultimate

goals of these rights but only with the machinery

for their preservation.

This is because the ends or ultimate

ideals a e generally agreed pon are taken to

be axi s hich are e on £o all parties.

We hold these truths to be self-evident,

says the Declaration of Independence. ' That all

men a e created equa!; that they are endowed by

their Creator with certain inalienable rights

that among these are life, liberty and the puxsu!t

of happiness; that £o sec e these rights, govern-

ments are i_.s i£uted among men, deriving the!r

just polders from the consent of the governed.'j

This is not the creed of a paxty, it

is the creed of al! par les a statement of their

common ends. 

It_s tag.on f r granted that the guaran-

tee of these inalienable rights is a just end to

PAULINE E. WILLIMAN
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be aimed for by the State, This is a self-

evide zt axiom. Parties differ only as to what

practical measures are best fitted to attain this

end.

he preamble to the Constitution of New

York State, adopted in 1846, declared the purpose

for w eh goversmen£ in the plre State was

established: "We the people of the State of

New York, grateful to Almighty God for ar free-

dom, in order £o secure its blessings, do es b-

lish this Constitution. g Thus, if we may trust

° the purpose of govern-cons£i£u£1onal rheto_!c,

%ent as neither order, nor sectary, but rather

freedom °
L

° aIn the evolution of the Amerlc n states

the concep£ of life liberty _ d the pursui£ of

happiness, or in its full conte t freedom, have

been subject to successive edeflnltlon. The

search for redefinition, the relative combination

of qualities and means of securing these ends, has

led £o experimentation and confusion in the most

vital a=eas.

In economics we have crisis after crisis

PAULINE E. WILLIMAN
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In socia! relations we accept he con-

cept of a "seria! revolution."

More a d more goverr en is s epping in

to end by force that Jhich cannot be resolved to

i=s satisfaction and as the "revolution" pro-

ceeds the ¢as a!ties mount, The rising pattern

of violent crime in o country serves as a yard-

s=ick and constitutes one of its major problems.

The iform crime reports of recent years indicate

that since 1958 the rate of crime increase has

been six times the population increase.

1965 repo 6s revealed that over 2,600,000

serlo=s erlme ere committed. S e of the appar-

ent rise in crime may be s£a istical such as more

comprehensive crime reporting, bu seri( Is hinker

wo id underestimate the m itude of the crime

probl °

While the cauees of crime are many and

sometimes unfathomabie e erience shows hat there

does exist certain zae o s in the _nd idual o m-

muni ies h!eh have t heir inf!ue ¢es on crime.

it is our eon£entlon that this experimentation

and red zxni£ion oz o fundamental = 

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



3!2

the consequent confusion £ha£ has been a major

fac£o .

No ghere is the search for redefinition

of values more evident tb in the courts. Most

soluti s £o problems, in ecent years, equx_e

new iegis!a£ion for their implementation, and i£

is the accumu!ation of these s!i %£ legislative

changes that has resulted in a whole new fabric

of law.

The police officer feels often that he

faces a paradoxical situa£i %. Wl%!ie he has on

the one h d he mos s az linger _me problem

the coun6zy has ever aeed, he finds the courts

adopting an eve incxeaszng liberal approach to

he rights of the indiv! al c ££ing back on the

s access to vitally needed evidence, and

involving itself in the majesty of brilliant

phrases emblazoned in ou ju _sprudence.

From appel!am£: ' Whatever the conse-

quences e must accep the plain meaning of

plain o ords ( o es, 206 U.S. 240 244); "There

as no warrant for seeking refined arguments to

show £ha£ the statute does not ean what i£ says'w
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(Holmes again 280 U.8. 396, 389); and hatever

the reason, words mean what they say" (Douglas

323 U.S. 338 346).

N it is the responde tgs turn, and it

is not s prising, he also cites some powerful

author tzes, sometimes authored by the same

judges appel!an£ relied upon: A igid adherence

to the letter often leads to erroneous results

(Bradley, 95 U.S. 23, 30); 'Li£e=a!ness may

str& gle meaning' (Fra l furter 328, U.S. 39, 44)

and "A fine sense of honor ha brought the statutes

into being. . e are to read i£ in a kindred spirit"

(Gardozo 289 U.S. 373). d the courts really

do no less than agree ith everyth g that is said.

Se ing!y both des e r gh £ o_ so

too are the semantic arguments surroune_ng these

provl of the Penal Le der d_scuss on here

. r a evance of , = z ording thesetoday The ' ' ......

statutes m st be in the ii £ of the social

"revolution=' being %aged rather than on narr q

nte p eta o s enacted a a geide that will

restrict the polz an n s duties.

, en the point is reached a£ %hich the
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dls ction between validity and inva!idi y in

these matters depend on minor details and minute

diffe ence8 many a po!!cexfan arid laym % is

gradually led to an attitude of disparagement

t ards the !aw.

A po!ice a is not a constitutiona!

lawyer. e sees a s i£uatlon before hgm e en-

arily often a£doors in the dead of nigh£ in

inel e%£ eather° Ee must dete ine instan£iy

and often in a very a biguous situation, 9 e£her

to m e an arrest or run the risk of allo ing a

culprit to escpae. He hag no opportunity £o seek

i ediate lega! advice and even if he did by
t

the £i e it as received it might be toe late to

make ar arrest or eond c£ a se ¢h.

The poiic an hae the responsibility of

maintaining public der ~ d the imperative

taking i ediate ac ien to prevent breaches of the

peace he l t react to a fast developing situation

Thi preventive responsibi!ity ie in addition to

the espomsibi!ity fo the i estigatio of a crime

that has already occurred and calls for different

cz!teria and perhaps more flexible criteria, in
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evaluatiag the ° prepr e6y of step to be taken.

This difzezence is not u ually noted in reaching

the decision on reaso ableness.

The officer in today w s community feels

squeezed by the court falch restricts bls action,

he Penal La , which threatens him and the public

ghich de aqds that s meth n be d ne.

But policemen are _ too. They

fee! the p vessure of current revo!utions in

eeon ics %d o === relatio and shifting re-

defini£i s of basic values. Who else is better

equipped to vie the e p ob!e s on the . ho!e than

the ag oega£e of these individuals?

Sol ° of = is citron!de.ect on police ozz cers

"=° of the ene ireAs a esult here is a cross-sec on

popu!ati repzese ted, z e e to ass e tL s ch

a cross-section has not resulted in what some

The e u b utality is bandied

=ee!a of co nlcation ithout serious

conside atiom of its = = meanlng or its harmz !

ef=--e °, if the charge oz po!zce b £ali y is true,
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then e don ' t %eed dight, zesZric ive contro! of

the polic n since £[ J !!d indicate the

general popu!aZ! is in a :e e % ith ¢ ime

and b utaiity.

The fact Is ho ever, £bmt res p et for

pez$ s, p ope ty a d the law is the prevailing

philosophy taugh and pracZiced by the majoriNy

of ci£izens and this attitude wili be re=

fleeted in the Po!ice Depar£me %t of :e York Ci$y

%d of the Snare.

o o., e is denying %a£ Zhere have be

instances of misuse of force by la > e forcemen

officers b % such incidents ...., ot as pr Ja!en

as the public has been led £o believe.

the choice is not is to m,l e he has o use force

or be mai ed or killed, or have the right= of all

the people t pled by tho e ,ho have no respect

for leo or due process° } e , i!l make mist es

but the overall effect iil reflect o cultural

% is i h the ealiz !:ioa of he v i as

revo!utio thought, values e

st i%da d tha£ the i dlvid l poiic n mus£ in
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may ¢a es be th s in the ds and called upon

to make deeislons based upon his synthesis of

values g mora! jud en s. The pol!cem, n i=

such a case is ea i!y c fused bug he reacts to

his interpretation of he s_ ua ,on in a much more

sophi tzeated manner he any computer in evaluating

these eu!' al vaiues and any attempts o impose

ex e:. ai ru!e or othe i e oro am him z!=

pset th. i = sophzstzcatee° ° " balance.

A good e p!e of b external ' pro-

gra ing" is contained in the Policy S£a ement

Sssuee £o la = = s99 e c in Ne 7 Vo -

9State by the ! 9 York Stare Council of Law Enforce-

ment Officials on J e i, 1964= regarding the

's£op and ° "zr!s,g" nd neck knock" !a s. Here

an att Dt is made no establ s o criteria in such

sensitive areas of police conduct that e ofz cer

is called to suspend hiso = e'-: :'== , and personality

£ aits.

en in aed ,. on as reported by the

'° ° ° that in a typicalM ssour Cr me Commis !on

c_ y the police were expected to be

familiar =h and 30,= u u 000 -federal, s£a e

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

r



and local enact ents there must come the ealiza-

£ion that the controls on ne vid als have become

so ezte ve and mlnu e in detail as £o have

relegated the conduct of o e's !ife £o all sorts

of lethal end administrative re d!a£ory 5odies

uhereDy par£ ally para!yzing the normal freedom

of ind° vidua s to ork o%t £he; n m solu£!ons.

4 !ie the esu % one to this state of

affairs is con£ ned in the philosophies of

the Conservative Party such a discussion wo Id

be out of place at £hi= time %d it 2 l! suffice

£o say that the solutions are ,u be sought in

o=the natura! fabric of r soc £ {. Let the

courts sort out the ul pl!c uy of conf!icting

values regard g £n rights end use of citizens

The police officer cannot act ae the Suffer he-

ro, Teen such conflicts and a ore easonable

of !atitude m st be an ed hL oo the

of his duties,

Those that o oaDi a ly dzop out fr

society hove little respect zo that society e d

its !a s ne ust learn Zbmt £n y proceed a£

their o[ isk.
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T - is fo his m son ha he Gonse a-

! e Pa y - New York C! y Cooralna ng Co ncil

seeks no a seman =i¢ deba e a indivig al sta es

of the Penal Codes a p :ing to es.a lmsh ¢ z .= !

<na zs essentially defim.able, bu ozze s,

c be evaluated = ° " °o s z = t and Zzansla£ed by you

into the legal ' "u e l O Osy.

Th in you ger i en.

B lza. o epresen g he Housing

Au£h ity Police?

o T

CONFE ]GE

the Co i ee We { the recozd are m=mbe

of the }[e York S£a e Police Conference and %

happe to he the Third ' " "

P eslde £ of the ase Pa£ olmens Ze oevoient

Association a d I am a detective associated ith

the Ne York ° D .z£men .

Fom the mecoz 4, e snppor he Conference
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reD eae ta l ye w s in , t =. . any and submitted

a memor nd suppoz t of the pz'oposa!s and u

opposition of the p oposa!s.

0o i l!ke o elaborate on wo points

Numbe o e we are oo_ ce , : °. o , . z unde Section

!.J>(a3 of the p oes o Code. We are also included

in a.. n 2 oposed Code as po. =c officers.

! e there a uestz s %z h =efe ce

to the meters of my department% as to their quali

fications a .d e e

o B% z%@70: The second point £ha£ i

'- =, to ke is t[ .t Section 70.30 of the ne 9

oposed Code theg, o h ca_ .... _ eo ,f nes
° 

we are

the fifth largest department in the State o = :<e -.

York. e are" he 22nd a ees in the nation. Ye

[ ve a force of i_ lOO., ,[e average about 4 000

arrests a yeem. We pa ro! the five boroughs and

t / e in 155 projects d p o£ect ove half a

.o v gth the confines ofmillion people who i o ......

he t as ng :. ho y p oj ects aus those ho

visit and those in tyansit so the figure is

appro> ate!y one mi!%i o d i!y.
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We a h ve %:act!ca! p mo! force a

h - to high e imespecialist patrol t ar. moJes

areas and they are hane-pxckee. %;e have a

Detective Division which xs c posed of 60

detectives. Je have radio o£or p= zo!xng , 6h

2& ma ked vehicles and !4 o zrked vehicles o

of ma _p ez'.

i ot the geographical c fines , ithin New Yo k

o . now the Police Conference has proposed

legis atxon a "y ax er .... • y a , i happen £o be

o tn . Police Conferencethe Legislative Cha'; on for °e

¢}t:A BA TT" he bili is °......... pen0 ng

no , a d is lx zely to get senior, s consideration 5 £

is not ne conxerence bill because that is b1 et

state ¢ide Jux'isdiction. i u..z ±. o you b ve £ o

poin£s 1dr aizanoo e is h ; ques£!o hat

are the geo aphic !i l s ar a this probably

should be taken care of by local statute £o

" , h five co ties. Thiindicate t it ' s .. S
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certainly our view° We can't define the geographic

limitation of every force you know, by an amend-

ment to the Penal Law and I w id suggest you

look into that because I thlnk it should be

enunciated in your o a legislation.

MR. BALEANO: Localiy I can hnderstan4

it but the poiut i am trying to make is that in

the Proposed Criminal Code we talk of city police

or police department or police force. Why coul4xl't

it be here we have all those who are police offi-

cers to be included for thls specific purpose a

member of the police force of the City of New

Yo k to include the Authority and all police

officers, either way, within the City. The big

ques£iou e have, if you can answer me this,

C mmissloner is this : Assuming that Our men

on patrol from one proj oct to another --

6 iAIP .AN BARTLETT: I see your problem.

What we are talking about is your having cltywide

j uz isdieti o

MR. BALZANO: Are we police officers

throughout the five boroughs?

CPdI AN BARLKIPT : Under this you would
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have jurisdiction hroughout the City because

it wo Id be any place in the county,

MR. DENZER: New York City is treated

as one county for purposes of the proposal here,

There is a clause in there s m , here that says

that whe you say county in here --

1%. BALZ/£O: We bring in =he Ci=y of

New York. We talk abo t our confines of employ-

mont. Are we confined to the employment of a

proj oct or are we confined to the employment of

the county? This is the point i am making.

. DF ZER: ! ou!d say it was in Ne

York Ci£y.

!I ,£/ BAETLETE: I would strongly

recommend, though, that for y ar purposes you

take a io a£ your own statute and it is pretty

vague. Apparently from the bailiwick question X

hink that should be sharpened up.

MR. BALZA O: Do yo= have any suggestion

as £o this law to brL'%g them into a county juris-

diction?

C iP BAKrLETT : We will consider

that but I say again that I would advise -- this
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may not go into effect for two or three years.

MR. BALZANO: Right.

CIIAI i N BARTLETT: I would certainly try

in the mea tlme to get the appropriate amendment

in connection with the HoIslng Authority Law that

creates you in the first place but in any case we

will give consideration £o the 5ail! ic! point.

. BALZ i O: Tha nk you very much9 l i .

Chairman.

C} iT N B Ii iT: TS you.

Mz. Callaonan?

STAT T OF TH S J. CALLANAN,
• PRES!DENTNEW YOPd< STATE PRO-
BAT! AND PAROLE OFFICERS
ASSOCIATION, INC.

MR. CALLANAN: Mr. Chairman, gentl men

of the Ccm ittee: My namels Thomas J. Callanan

and I am President of the New York State Probation

and Parole Officers Association.

0ur Associa£1on is a professional g oup

of men and w=men in New York State whose member-

ship basically consists of prlva£e citizeas,

probation and parole officers on all levels who

attempt to work together £o estaSlish probation
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and P o!e as the least e enslve and most su -

of rehabilitative seriF_cos.

Oar Assoc!ation has es abllshed a numbex

of v!gor s pro ams for public education and

£rainlng for Probation and Parole

O=f!eers employed in r State.

We are here to express our deep concern

about the confusion "esuzt!ng from the el nation

of the term "peace office=" nd the possible nega

tire effects of this ellminat! on Probation and

Pa oie se eiees, should P oba£ion and Parole

Officers lose any of the rights hich they now

e joy as peace officers.

P eba= on and Parole Officers in Ne

York State did not derive peace officer status

acciden£a!ly° !n de!ega£_ng £o them the authority

£o car y eapons execute wa ants and enforce the

orders of the cmlr£ and the State Parole Commission

the p ocess of t=adition ethics and law all came

into play. The very basic character and type of

services performed by Proba£1on and Parole Officers

in this State made the peace off er status a

necessity.
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CPAo Li BL LKTT: Let me ask you

have your paper filed here? We will go tbxo=gh

it earefully Do you make any distinct!on in

your app!ica =!o= between he Pa=o!e Officer and

he Pmobatiom Officer?

I ° G , : They basically do the same

ype of ork and ! will point e his o=t, i am sure

JCommissioner Osbo n _I! pe uk o PA_.s.

C A BA T TT: Address yourself

primarzl to oba _o = you would.

MP. CALiz }]A_ : l>fobatiom and Parole

Off!cers dea! mainly h convicted or adjudlcated

criminals every hour of hei= working day. Marry

hours are =pent Visiting th4 home of criminals

in neighborhoods and he tos here he crime ra e

is the hzgh s , in au o de ermlne hether

he imd v!d=a! involved m f c !onimg according

o s andards which do mot pose a hrea either

o the community oz the probationer. Evidence

in4J_ca ed ha here is a! ays clear d presem

danger for any proSat!on and pa=ole officer o is

doing his duty.

An officer must not only be a socia!
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. orkez for those . ho can benefit from casework

principles but also a !a enforce en£ officer

dedicated £o the protection of the community for

those probationers or parolees who wi!l not

4respond £o c2 se 1ork pr! c_D!es iid therefore

must be re eved as a danger to society. Six

Probation Off cers servxc_ng the Office of Pro-

bat!on, Courts of the 16y of Ne York were

assa% l£ed in the pe formemce of their dugy durln

he year 1967.

ar chief a ea of concern centers on

the fact £ha£ if the peace office status for

P obati 0ffice s is abolished so are the

Probation =" • O =zcer s present po e 8 of arrest.

Under the proposed CCP Secti 1.20, Sub. 15

"Police Officer" is c!ea ly ee ined and Probation

O fice s are not ncluded. In Article 60, titled

'% arzan of Axl°es£," reference is made to only

Police Officers "exec zm ;a an£ . This is

° Ipar£zc lar_y no£iceab!e in Section 60.40 and

Sec£ 60 60 No£ ; ithstanding these per£1n n£

facts, in See£1on 210,30 it sta es thai waxrm ts

for violation° of probation may be issued by the
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court and executed by i obation Officers. TSa s

there would sew to be a non sequitur in that

the proposed CCP on the one hand that only

pers defined as ; police - =_ can a es£

on waz an s and on he o£he hand it says that

Probation Officers can a res£ violation of

l oba£1on warrants. 0 Assoela£1on feels that

whether Probation Office s can or ca o£ arrest

on warrar £s should be ciea iy specified in pri e=

in Ar£ieie 60.

o

a specific process.

. CALLANA: P gh£.

I o DENZER: The Probation wsxrant amd

violation of Parole wa an that s a different

A warrant of arrest, that's

kind of warra .t.

i o CALL AN : % order £o avoid eor f -

sionis £here a possibiiityof placing a no£a iom

i Ar£ieie 60 relating o the warrant of he

vio!a£ion of P oba io ? This can aise problems
l

possiSly in he lunate.

A revi of See£io . 210o30, Sub 2 and 3

indicates that the authority of the Probation
PAULINE E. WlLLIMAN
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Office has been increased. 0 ° Association is in

complete accord _ h he C i ion on the increase

of these law = . no Ing hat °

increase wil! enable a Pxoba£!on Officer £o do a

better job of supervising those under P obation

sup ervislo .

o ever wz£h this proposea increase in

powers of a est se ch d e zu e it se s

almost incomprehensible to t !S Association h £

the CO ssi o wo !d consider the exe elslng of

these p ezs i£ho £ providing proper safe ards

for the safety of those who would exer-

cise the. To £ e a ay the P obation u cer s

right £o ca °y firea s or other protec£i

eapons w ie*' increasing h!s° espons!bi! £y° ane°

4anger is ques£1onaS!e.

! do not have £o tell any member of his

Committee the eas of possib!eean er which no -

each P obation Officer even ith@at these

nc e ed powers The time.stances %ere suf-

protection could meam the matter of life

oz death to a% ozflce increases day by day in

p_ opo £1on £o the ise im erlm a d the unlawful
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attitudes of the ge oeral public. To expect a

Probation 0ff!cer to asst me hls present duties

and he added a£ies to be assi ed to him by

,%. , " a= ¶ "he ne% CCP 6hout p ovid g proper protection

for h s !ife and saz-ty != ludmcrous

C Ai i% B2 TI TT: 5o quake! about

. . clearthat You can go right by ha . We made "

a n be of £imes that wb e Jer happens o the

police off cer s£a£us the right o carry a _!rearm

ls a separate conszde at!o .

! o C i : This is the on!y rec

mendat!on really that this Association ¢ishes to

make.

ParoleThe Ne York S a e P = ion and

P . 
e0zfzcer= A sociat!on ine rock-ends hat the

Commis ! carez lly con der the unique duties

of P obation e %d_Paro! e Officers ' defining

£heir ro!e in eb bi!i£a£!on supe visiom and

law er forcemen£ in accorda %ce -.ith the ne pro-

posed Code of Cri i %a! Procedure. These duties

must be clearly ou£!ined in the ne proposed

status i an effort not to deprive Frobation

a d Parole 0=f cers of any of the rights which
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hey no 8njoy as peace : .... " ' '

tion e on luced to a end the Pena! T F rea s

Ex pn on See zon $o i? ciude Pzo at en and P ole

" h s = °o - may enjoy the neededO fzcers so that ' .

amu y the Weapons Section for thei pro

tee i and safety.

C ] ' L Y: Let me ask you this'°

The same kind of question T= have been directing

to these o£he g%°oups. Ts i£ the feeling of the

' '° ust taking the for theProbation uaz cers

authority amd responsibility?

. GzkLLYN;%I: !{o no neces sa ily. Le

me explain £[ s. There is a little basic differ-

ence here. Probatior Officers in supe ising

probatione s as i say go o t into £he eommu#ity.

We are a!8o ch= ged 9i£h " 1&_&ag violations of

p oobation. This is a pzobl , in £ha£ a n be of

= na£u ally these people do not !sh to leave their

= a d be put back in jai! A n mber of tbPea£8

! ves of thehave been made on both the "

O cers a!so fee! it 8and Of the Frobat!oh == . We
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Ozaice be able o,nece$ y fo a ro i i to

if he an£s -- a lot of Fzobati¢¢% Office 8 do not

go o It in :o the field bTzt e do have specia!

programs throughout the S£a%:e 42o®re Probation.

0ffice s b ve their o m w ran£ squads he e

Probation Officers are involuted in special

proj ec£# on %l eotics 24 hour su eil!ance

pro3 cts. There a f n ber of these pro ecu

throughout the State.

C}kAoi 4f@ B -TL T: Bu : tb.a£ ou!d be

all . du y.

!l° CALL TA : This is duty. Let me

say upstate also £ha£ even though a oba£iom

Off!ee goes h e at 5 o c!ock m ny times he

is ea!!¢4 a£ 8 o 9 o'clock by t e local police.

14 . GA.iL. 'L. , : } e is on duty 24 hours a

day.

GNAI A Z.& : My point is qhem he

is not act %o zn tn eo,mT e of h s duty, vacation,

a e yo / ash41ng for the sa e authority as oe have

discuesed here?
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That as £he one
h ..............

MP.. Z@APP: !n o her ordg, if he is

home aJnd nobody calls hir and he sees scme£hing

gong on you %t neither that responsibili£y

nor the po e ° to act a a [ o!ice officer?

. CA 4N$: : : e only Tan he respon-

sibi_ £y and th po ge to ace a police during

the ce rse of his orking day to se e his axran£s

and £o go a!ong 4 do the perfo ance of his

£ies° We also want £he righ£ to carry firearms

PAULINE E. WILLIMAN
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a al! £ime .

Call.an.

Thank you, .

STATi E OF T L@ IS,
KECUT!VE VICE PRES iDFiT,
EW YOi[ STATE PROBATION

AND P2uROI OFF!CERA ASSOCI-
ATI

o. LEWIS: My name is Ken Lewis and I

am spe oing as Executive Vice Presiden for he

Ne Y k S£ate P oba ion and Parole Officers



As : oc xat!on.

I wish o-just address one very brief

question to you. Under 2!0.30 of the proposed

" a , the ro taon Office isCrlm nal P °oeedu e " 2 "

ma e an = e t of D obat oner whom
"[

he obse es vie! at ng the conditions of his pro-

bation Such vie!at!o%% m ght constitute purchasing

narcotics fr a p s, he on the street aoz er par-

ticipa ing a trap game d v ng past .n the

i ....

s ree n a stolen vehicle. .... o oba !on Ozfzcer

What does he do oi£h

the pusher from w %e-, his probationer has just pur-

chased the narcotics? What doe he do wi h he

accomplice of the violation [dch is in ess ee

a crime? !n res£ing th! individua! he has £o

act as a private citiz e d then run the personal

!iability of being st ed

% @7 BA .TL T: ! get yo r point.

Of ¢o e you fel! 7 keep talking about the

protection a d tort !lability as though you don't

get sued - hile you a e o dz£y. What you are

really talking about is that you= employer wil!

get sued. It s a good question, Tha ! you.

PAULINE E. WILLIMAN
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'"r ...........

} .. LEWIS: ThaD/% you gen£!em .

PP, ESIDENT PROB/ IO AND PAROLE
O ICZXS a ec t OF G AT
NKW YOPK

HR. PAPASIAN : I am Wa!ter J. Papasiam

P esi4en of he Probation and .arole Officers

As so ia£ ion of Grea£er N , York.

CPLI N BArTLeTT : Wo ld yo £ry insofar

as possible, Hr. Papasiams £o limi£ yourself £o

any£hing you wam £o ad ?

HR. PAPASLaN: My s£atemen£ is very brief

and i £hink i s £o £he poin and £hen i will ask

a ques£iou or two of the Commission.

Ci i ] BA TL fT : All rlgh£.

MIo PAPASLN: The u.lq e role of he

P oba£ion and Parole Officer in the correc£iona!

se£ L g, he comm ity and the j dicial system

mus be carefully evalua£ed before any decision

is made by he Temporary Commission on Revisloa

of £he Penal Law and Criminal Code denying peace

officer s£a£us to his important segmes of he

PAULINE E. WILLIMAN
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eo ec£ional services.



336

4

It is the aon£ention of the largest

laSor a soeiation of ProSation and Parole 0fficers

0 _leers Aso lation ofProba£i and Parole =9"

Greater New York, that a stand such as this would

cause i eparaSle damage to the line Probation

and P ole Officer who, after a!l is the tech-

nician in the field of fighting erimeo He does

not deal with crime in "the aSs£rae£. Me is not

£he theoret_cian _£h fancy theories Me is the

functional person looking for functiona! answers

in dealing 9 i£h the grim reaii£y of his job. He

meets the child in £rouble the youth in rouble,

the adu!£ in trouble and the family im trouble

in the environmenta! set£1ng us !ly located in

a very high crime and delinq enc-. =. y area where he

is suSjec£ £o great personal risk. Recen£!y six

Z obatlon Officers fo d this out £o their so 2 9,

two of ?2hom were hospx6al zed.

A Probation or a Parole 0ffieer is ex-

pected to make home J sit8 of a surveillance

nature £o insure that the probationer or parolee

meets his ob_lga£ ons to the co t and the corn

,unity so that his activity does not constitute

PAULINE E. WILLIMAN
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a threat to himself or the c munity.

A probationer or parolee knows full

•yell the reason for the home vis° z.. He also

knows that i%e Probation or Parole Officer has

certain a thoritarian power by the very virtue

of his job. He understands and respects this

power° The grapevine immediately informs him of

any diminutions derogation or subtraction of po er

which ou!d have a catastrophic effect on the

p=oba= on or parole rela ionship to the one

supe zisedo

I °There would definitely he a 5_un£zng

of the role of the Probation Officer to the

courts and in protecting the comm !£y as the

whole psychology of the re!a£1onship would be

irreparably injured. The Probation or Parole

Officer is a social orke usL g casework methods

to effect rehab!ii£ation but firs and foremost

he fuonct!ons in an authoritative setting and

consequently must have an a thoritarian role.

Close association lth the polices

FB! and co eetional authorit .es would also be

hampered if there is a change in peace officer

PAULINE E. WlLLIMAN
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sta£USo Records of these agencies would not be

readily available adding to the difficulties of

the job.

C I >L%N Bi .TI TT: What has peace

officer s a us got to do with availability of

records, Mr. Papasian?

I, . PAPASi# : With our peace officer

status we can go in and edla e!y get access

to BCi records, FBI records even on the phone.

C i Bo TLET : Yc a don ' t mean to

tha because yo were not peace officeL s

any more you c idn t get the?

I . PAPASiAI : There is a close re!ation-

ship close nde s£andi g close b othe hoo4 aspect

of it t[ 2 : e ables us to get information very

!n fac£ ! say say his: Many P obation

and Pazo!e Office=s are m bers of national police

CHAik aP LE T I unders rand that

but you would have the came authority to get the

info a lo hethe you aze peace officers o not.

' ' i£ should be noted

tha the serving and execution of warrants could

PAULINE E. WILLIMAN
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no£ be expecte d of Probation and Parole Officers

if the authoritarian role is abridged or denied.

This again o=Id thro a greater burden on the

police. Surely this could not have been the

integer of the. Temporary Commission.

Fuzthermore ho could the denial of

peace f ieer status be reconc_ .ed with the propose

Section 210.30 of the CCP which in effect would

broaden the scope and p er of the Probation

Officer. Can a roba£ion Officer be expected to

perforce these broader functions w!£hou£ the right

to use force if indicated?

CLALd!AN B TLETT :

we c u cut this shor .

sent e ce.

Mr. Papasian, ! thimk

I have just one more

PAULINE E. WtLLIMAN
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you= se %tence.

b£o. PAPASL : The OA therefore

realizing £ha£ peace officer status may have been

abused by some groups v hich are not so closely

identified with correctio and police func£ioms

strongly xge the Temporary C miss!on to recon-

C !F B.ALTLa- T : All right, give us
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sider its position in regard to P=oba£ion and

Parole Ofz_cers °

By the a ° I . Baztlegt, i may say that

we do mot happen £o be appended to the so-called

wash list, !,54 because Pro tion and Parole

are not listed there as peace officers.

They happe n to be listed mder Section 9.73.

am wonderL g if that has , y significance?

C LAIP ] 52 T -TT: Not a bit.

I .o PAPASI 7 : All right.

CN I T: Le me ask =his, he

one questicrn lye have asked of i y group: Did

I-£ o Ca!lanan correctly reflec£ so far as you

know the position of y ¢ gro ap as to

powers i%d oh!igat! s i er forcing he law?

. 2APAS! : TO s e extent yes, nd

£o s e extent, no. For example ! have worked

ith er ina! courts and ! have been in supervision

for qui e seme time. The question arises -- i

r ber threats being made --

G li L4 % L : ! know specific

examples but let me ask you do y ar people ant

off-d £y authority as policemen as well as the

PAULINE E. WlLLIMAN
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responsibility o enforce the !a as does a

MF. PA SL o Wel[ iy to the ex ent

for e= pie a a Probat!on or Parole Officer if

Qwe are in a e x nunzty after hour we may be ub-

j cte o personal hazards.

CP i D B TL oT: We are not asking

you =hez you have a righ to defend yourself

or no . ! want o knc 7 e her your people are

asking for the same off- ty Combination of

authority and responsBili y tha the policema

has°

care about hat.

pr ri!y abou he h a ds a ociated with y r

j oh?

PAULINE E. WILLIMAN
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or a tacks made you ofz u yo

h . PAP : i may ay this in regard

to hazar you ay be eatened a home.

I PAPAS! N: Or hege o her a pec s
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of the job hieh =a o bequi e s icky.

C Ai. iAN B TLKTT:

Mr. Papasian.

.. PAPASZ W:

Thank you very much,

Thank you gentlem %,

ONA 4AN B TLKTT: . B!aeke , ?

STA' ' OF 0 173S BLACItTT,

N 4 YON STATE PKOBAT!ON AND

B!aeke ; Cha man the Leg! !a rFe Conferee

Pro at on a .d Pa o =

As o as the o du y respons=bzli zes

are c cer , 4- end i have ;o ! ed in s . eral of the

Frobat! Departments through the City and the

o£he ¢ anties i think ° " " ". s Do ey tbmt Prob, on

O'=f!C sh !Id not make ="arrests of persons tI y

see in the C D oSSi D.:' of a er me.

C % IKTLETT: [t ight pede yo

pr ary f m.ction ?

1 _. BL -C! T: feso Y !r function in

the. eou t :.ouid be i peded in that respect where

you ould be in a dual role. So that ordinarily

w try ot to bee e 
_ 

! ......
PAULINE E. WILLIMAN
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5u£ t e do have the responsibility of executing

warr&n£8 in many ma y cases and this i8 why %e

con i er £he ecessity of ' ""na mn he igh£ to

easy a ms o

,.. D &: Th is, o du y?

. B .CP TT: Off d _ ty , e are not con-

The Depamtment s policy jou!d be .hat we

defer o a polic an.

C . I'L TT : Undez'stand t e made

the poin£ and i'm sure y got it Mr° Blacke££

£ha£ none of £he discussion we have had today

with any of the 2oups rela£es to £he Sullivan

Law.

M&, BLA2GI( T : oigh£.

¢& i 4 Jf Z : We ca take care of

ha very simply for ¢ ps here it '8

that £hey have concealed eap . s and i£ doesn '£

depend on hether or aot y are ca£egor!zed as

police officers°

Tha yo ,

/e yone else who was

sche ?a!ed to be heard?

PAULINE E. WILLIMAN
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I . PJTB : i a ' hur iiubin, a Captain

in the York Ci y Department of Correction and

\

\

S ...... =v of zhe Co ection Captains

i jus feel obliga o make the r ark,

gen£1em , because I feel £ha a big point has been

overlooked home zm° ..=.'= o £ . a in , "= . ! think

if yo '=' ' highask any veteran police uz ice_ or

anki g official £hafz i!e he foz mal

period given o y of these agencies is important,

he e _ ygzy o - he Job experience becomes ev

more important and a police officer doesn't really

become a police officer or peace officer u tii he

has acco -aplished several years of good hard caee

activity arid h i< as ueh --

C , ," B TLBTT That's something of

course he Coz ec io Officer does o have.

D£%. PJJB : Evezy day e are called upon

to act. If e ae as p ce officers in he prison,

are <e a y le s q alified to act as peace officers

on the sLee

PAULINE E. WILLIMAN
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BK?c TT : Let's it you

function in the institution is vez°y different from

a£ t[ e you are £a!king about % the street.

l, ,.. 77B ]: Let e say this

X am a supe!% isor of the Brook!y Court Detention

Pens and I 1, , that e have 12 ajo

in the Department of Co °ection. Three of those

are institutions that have rehabili=

£at!on p o s of a majo de xee. I z Id say

most of ea ork is concerned , ith detention of

arrested pezs s.

¢[a% ioil TL T : /es but that ' s quite

unrelm£ed is it not to the esp sibi!Ity of the

po!ic an at on the , , ; .: ...... at n_ght as to e£her

or not i o his jud ent he should uake an ar oe t

for yb £ he believes yas a buzg!a cy? Very diffe enl

s ituat ion.

. B : Like I se y I have £o agree

ith you there but i ould just ask you o c -

sider the fact that -- l:hat he decision on

zai ing to c nsider the fact :hat a Correction

0' "" he may only get six e s of basicZ !ce

£ aining after seve °a! yea s of on-the-job training

PAULINE E. WILLIMAN
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and ! = % he i 3us as u= z ,= as any polmce

officer i . =he genera! perfox ¢e of acting =S

opposed o an o =d n citizen in I..... y e atloa te the

off-duty aspec of it "

tha . Tha < you very m ch sir.

this time and =es e =' o

o . ° Whereupon at 6 p.m. an adjo rn-

men was :akem 1o res e a : !0 a.m. Friday,

February ! !9680s • o o

PAULINE E, WILLIMAN
CERTIFIED SHORTHAND REPORTER


