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PROCEEDINGS

¢HAi N BARTLETT: We will get under

way, if we may.

This hearing is on the proposed Criminal

Procedure Law which the Commission adopted tentao

tlvely about si months ago° The proposal has

been circulated about the State since then°

Following this series of hearings, the

Commission will again consider the proposal, m ke

those changes which appear to be appropriate and

submit the matter as a study bill to the Legislao

fume before the end of the 1968 session.

We will hold further hearings on the

study bill towards the end of 1968 and submit a

bill amended again in all likelihood with the

recommendation of passage to the 1969 Legislature.

We will conclude our hearings tomorrow

in Mineola. ! would think that we will probably

have a study bill ready for the Legislature

within two months, depending some hat on their

schedule.

Our first witness this morning from

the Vera Institute of Criminal Justice is Harry
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Subin.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

bail.

i . Sub!n?

STAT KNT OF HARRY SUB!N
ASSOCIATE DiP CTOR, VERA
INSTITUTE OF J TiCE

MR. SUBiN: . Chairman and members

of the Commission: My name is Marry Subin and

i am Associate Director of the Vera Institute

of Justice. I am grateful for the opportunity

e Qto present ou views on the !£a! sum3ect of

i have submitted in advance copies of

my formal testimony along with a memorand n and

some suggested bail legislation and a sectional

analysis of the proposed code. I thought rather

than go through my testimony i uld just make a

few brief comments and lemve i£ a£ that.

CP II N BARTLETT: I think that would

Your ful! statement wil! be in the

MR. KIAPP:: I may say i read it.

CHAI BA_RTLET:

has already read it.

Your suggestion for bail reform legisla=

L

Mr. Knapp says he
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tion wil! be included in the record as we!l.

MR. S : Thank you.

It ig hardly necessary to document be-

fore this body he unnecessary hardships which

blind adherence to the money bai! system has

caused housands of indigent defendants each

year. !t is equally unnecessary o belabor he

point that there are feasible alternatives to

money bail. Indeed, New York has led the nation

in alleviating the source of abuses of ou = tra-

ditional bai! system. The Manhattan Bail Project,

in which al! of he criminal justice agencies

of the City and the Vera !nstitu e participated

has served as a model for similar projects through-

out the nation. I doub that anyone here would,

at this date, advocate a return o the Bail system

which operated before the project. Indeed, the

ROR program now run by he Office of Probation,

is an integral part in the a4minis£ration of

justice in the City. Today in New York City,

over half of all defendamts are released on their

own and hi!e pretrail detention is

still ¢ommon particularly in felony cases,
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he ra e of Fz=e rial release is gher han i

. e_ian e on momey bail cot=

respondimgly meduce4. All of hls has been

e ae oni861e statutoryacco p&ished despi e he '

law o ball ao properly co de e by the drafter8

uz he p=oposed Code.

I fe , howeve ueh-neede4

!egi la ive actio o I fe al o hat he formu-

la£ioa in the proposed Code falls ho of w£%a

i8 re ed £o bring New °ork into he ma&nstream

of mode / i hi g o a bail.

The Code @oes give 8 e eeo i£io

£o $he p og es made owa d a fairer mys£ by

delimited e d speezz .eally authoriz!ng elease

on reeo %i=anee, and by exp d! g and l!berallslmg

the forum8 of money 5all % eh he court can 8e .

Bu : for the most part, it perpe£ £es the tra-

di£ioaal money ball system which has served the

individual d society eo poorly £or so long.

One we _ ess of this 8ys£ i £5m£ i£ require

a largely ir digent population o promise £o pay

a sum of money on default of an obligation.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

i



352

The me inglessnes of this gestt e is of course,

well known to judges - _ d thu i believe that

the provision in the Code which permit various

forms of uasecured bail to be se : !l! be rarely

used, or if used, 7i!! rarely =z_ee a defendant

who would o he .,ise h ve been detained.

The net rezult of the proposed Code's

• ° T be eve be a continuationball p ov!s!ons wil!, _ -_

of the pre en money-oriented system, in which

the bail bondsman th oug hz uncont° olIed po er

o
-Or :to reject -pp!ze ts bond n.d through hi

equal_y uncontrolled co !atera! prac£!ce has the

final word in virtually every case in which money

bail i set. As J aoge Sekl!y Wright has put i£

"...the effect of such a system is that.., pro-

ze s una bond=men hold the keys to the jail in

° in the bondsmen'stheir pockets...the bad !sks,

j ud en£ and the ones who are %table to pay the

bondsments fees, remain in j il. The court (is)

relegated to the zezat ve_y impor£ant chore of

fi Ing the amount of bail..."

Moreover the Code leaves completely £o

the s scretzon of the judge he eeis on as to

PAULINE E. WILLIMAN
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hen md unde yhat circ sta ce conditions on

release should be i_ posed; hence it condones he

largely unfo uded pres ption that the defendant

i!l-flee; in addition, the Code imposes no

obl_gations on the judge o give reasons for his

decision thus rendering judicial reviae7 ineffee-

tive i s, ates o preference for one kind of

release over a %other and finally, it fail £o

mention the possibility of non -z qanc -al condl-

£ions of release, such as those enumerated in

the Federal Bail Reform Act.

In hor£ hile he Code s ruce= up a

disma! bail edifice it ef!ects little of what

has been learned about bai! in recent years. The

Code is 9 itt en almost as if much of he past

deeade"s e pe=ience ith bail reform had proven

=athe thm% disproven the e fzcacy of money 5all

as a predictive device We still do not know

why people jump 5ai! or why they commit crimes

while on re!ease bu we do kno y %at the de-

fender's ability to post a bond provides litt!e

or no evidence as £o his rel _aDil! y.

!n our vi , a fresh approach £o ba_!

PAULINE E. W1LLIMAN
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legislation is needed. To this end I have sub-

mitted in iting ot suggestion for a legis-

lative scheme ? hich, we feel, 9ould improve the

zeat es of our proposalproposed Code. The main =

are these :

First it creates a presumption in favor

of release on reco ize nce, a necessary ¢oro!la y,

e believe, to the p es ption that a man is

innocent until proven g i!+ y.

Second, it aut rlzes a n ber of non-

fin cial conditions of release in ad £1on to

the t aditiona! money condi£ion nd requires

the judge £o consider the non=financia! condi=

e.ions before imposing money bail.

Third, and perboap mo £ important, our

pl n 9ould place a gz°ea£er responsibility on the

judge in the bai!- e£ ing process.

the j udge would

(i) have to determine the assets of the

defend q£ before imposing money bail,

(2) state ha£ co!lateral, if any, may

be required by he surety,

(3) warn the defen&u £ of the conse-
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quences of d faul6 or mon-cemp!iance . ith eon-

..... andditions of .e! ,

W itte easons for £he impo-

eo e ns of release -= af£er £he

defen £ is ° ......o an oppoztuni£y 1o p=oeu e

his release j he is unable to do so.

in oo we hope to m e he bail

decision v s ble £o reduce £ e veto po ger

which the bond an £b ough collateral equire=

dec Slo i Omen£s has oyez £he judge's ° °

crea£e a revie ao e record on . hich the bail-

euZ ng 3u-g decision c % be tes£ed

F %=! y,0 our proposal weuze place a

!!mz of 90 days on pre£ = de£enZion, requir-

ing the re!ease of £he defend £ i£h cr with°

out conditions, if he hag no£ been tried by

tha£ e This zeng h : " =

the current average leng£h of bu£

less han he period for ohich some defendants

a e de£ained.

Thus _at ! have commen£ed upon £he

release -" °"ea ure= of he proposed Code and of

our p oposal. ! would °a = = now o n Drze ly
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to the °subject of p eve %£ive detention.

Th / oposed Code !ves a r-f : £o

bail in no % ze_ony ¢ases ao d makes bail dis

cre ionary ....n e o= cases. X pe ni s he im-

position of h. ,' bail in either- ox £he denial

of ba in felonies if the cou t finds this is

the ' kind and devotee of con£ °ol necessamy £o

"= Was [ 2e the deze n£ s eo £ appea ce" oz if

a n<$ £haz h e is likelihood that the

defeada - £ would be a dangez" uu society o 1o

h se_ __ aa !!berry.,. The s anda ds se

ete ng zhis likelihood the bzoad

" that is his u he

0 °eCO .

7 t!cle 390 n which hese zov! ions

a e ¢on£ained f £hez than a y Amer!e

u is z on a evez gone n a ghorzzing Dzoe

° " " bail venture . While a g, en£ can bem e for

d astic measles to con£roi against bail.jo p n° e

and £o p o ec ' eqmmu y, we believe ha on

5o£h cons£iZu £ional mnd policy g ounds the pro-

posed Coders fo ulatio % ==, s u %d

The con $ut!o =lm of pxeven ive
PAULINE E. WILLIMAN
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d ten0.i n is today a much debate< question Sound

arguments have been made on both sides but the

Supreme Co t has never ru%ed directly on the

point, it is not our purpose here to present a

eons£1£utiona! defense or attack on the concept.

We must note hog, ever, that the s iaff comment

accomp ying Article 390 provides £oo simple an

no£e thae= £ince the Ne , York Constitution does

not gr t right to bai! but only protects

against "excessive bai!' " y right to bail in

this state is p rely statutory,g'

X might note that the Federal Constitu-

tion contains no greater right to bail but in

none of the %aiyses of the constitution l problem

have X seen the issue resolved by reference £o

this fact. Despite the va aeness of the "exces-

sive bai!" st and d crucial probleTns remain.

Fir st how to predict ho 9 i!! commit crime or

f!ee; and se¢ond assuming the prediction con=

st!rEgiona!ly premissable ho , £0 provide pro-

¢ed a! safeguards against the abuse of the

power to detain°

PAULINE E. WILLIMAN
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The legislation which 3e are submit£

conna ns sole , as es des e o protee

agains£ fiigh£ o £he co ssio of crimes 5u£

p even .v .

Dasica!ly e pz°opese he follo% ing:

First £b t the cour£ be 1o

consldez 4 gezousness in ! posing cond!£ion$ of

xelea e ' 4 - " °

fzarA !y £he z ea ons behind his acZioms ins£ead

of being fo ced to j us£ify h®m on gxou nd of

risk of fligh£ even when he perceives no such

risk. Thi 91!I p omete the volu£ion of judi-

cially £ested s£ dgrds of d ngezousness ; hich

at leas£ ti! £he behavioral sciences can gi e

be£P_ez da£a i!l provide as much p o£ec£ion ;o

"£he def r d t as possibie

Second, , e , ou!d define d nge ousne s

in terms or a "sub t %tia! - e= of paysica

ha n' a much mo e p ecise stan zd £han £ha£

in £he proposed Code°

Third e would pe !t revocation of

bai! and deten£ion here £heze qas probable

cause £o beii . e t a £he defendar had ei£he

PAULINE E. WILLIMAN
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fled attempted to flee, or committed a felony.

While t hi raises many of the basic constitu-

tiona! quest!ons i£ does extend the initia!

be efi of the doubt to he defendant.

Fourth as i mentioned before our

proposal places a limit on the length of detenQ

tion thus minimizing at least to some extent

the impact of it.

Fimal!y our proposal contains a corn-

scheme for judicial reviews. As I

have indicated, the court must give reasons

in r:i£ing whoever i£ detains a defendant;

and the defendant has the right to prompt

evaluation, and appe!la£e review9°

i believe that, in view of the grave

problems surrou oding preventive detention, our

more limited approach should be given a test.

If, h Tever, you fee! that more coverage is

needed i believe you should consider creating

proced, a! safeguards; p oviding a better defi-

nition of and limiting the length

of detention. May I also suggest that if you

adopt a preventive detention system, then the

PAULINE E. WILLIMAN
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setting of high bai! is eliminated. A money

" imzt he amount ofball pzo Ision hich would I °

a bond £o that which the defendant can afford

is a z=ir and proper corollary to a preventive

detention system.

i ould like to t[ =%ank the Commission

for the opportunity of giving ou ° views on this

vital feature of the Code of Criminal Procedure.

I hope we have been of se iee.

in closing, i would like to comment

briefly or the ticket of appearance", or summons

provisions of the proposed Code. i believe that

Deputy Commissioner Dodds has endorsed t_he pro-

posal on behalf of the Police Departm t. I would

add ou holehearted support. m you know, we

began the MarLhattan Summons Project on a pi!o£

basi i 1964° oday it is operated c!£y ,rlde

by the Police Department. We have now experi-

enced six months of this full operation, and i£

is clea f om the data that the program is bene-

ficial to the police to the defendant, and to

the co ts. We would urge the Cornine!s!on to

extend au orization for tickets of appearance
PAULINE E. WlLLIMAN
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to selected felony leases, along the lines sugo

gested in OLr sectional analysis of the proposed

Code, which I have submitted to you. Othe wi e

we be!i ze the ticket of appearance proposal £o

Be excel!eAt in al! respec=8.

Bail Reform Legisia£ioA

The attached d=af£ bi!! is designed

o to rational se and !_beralize Ne . York°s bail

law . Modeled upon the Federa! ai! Reform Act

of 1965 the statute seeks to accomplish the

foi ! oing:

i. Create a p esumption in favor of

=elease on recognizance 8 d other forms of non-

financial re!ease £o replace the irrational and

unneeessa =eli ce on money Bail.

2o equlre the judge setting bail to

justify his imposition of certain conditions of

release or here applicable, his denial of bai!

and thereby decrease the po er over the hal!

decision, which the money bai! system lodges in

the p=efeseional bail bondsmem..

3. Pezmi the judge in setting con-

ditions of release to consider the dangerousness

PAULINE E. WlLLIMAN
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of the an=used, as " ei! as the risk of flight

he poses.

4. Fz°ov!de for pr pt appellate review

of bali determinations which rest=it in pretrial

detention to the end of assuring that p etr!al

detention is kep at e absolute minlm n.

5. impose limits on he length of pre-

tria! detention in order to ass e that the

detai ed defendant will not suffer prolonged

simply because of the congestion

and delay of i%e cz imina! justice system°

6. Give the court the power to detain

persons cb rged with Class A fe!onies persons

on appea! and persons who have abused the trust

placed in th hen released in order £o provide

m imum protection to society consisten _th

the rights of persons accused b £ not convicted

of c e.

7. Impose limits, in time and scope,

on pre£rail detention of material itnesses in

order o provide bad!y needed protection to

persons now subjected to lengthy periods of

even though they a e not even charged

PAULINE E. WILLIMAN
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l ,pose sa c£1ons for willful fa!l

"4

ure to appear°

A brief analysis of the sections of

the proposed statute foi!og s.

Section !o e!ease in non-capita!

cases prior to trial,

St osectlon (a)

This section was adopted from the B !

Reform. Act. The major differences are that (1)

it excludes p sons charged wi=hcrimes punish-

able by death or !ife impriso en£ while the

Bail efo Act excludes only offenses punish-

able by death, %d (2) it a!! - s the judge to

consider he d gerou ness of the accused, as

wel! as he risk of flight he poses, The pur-

pose of the section is £o create a p es ption

in favor of unconditional re!ease and to place

the esponsioi y on the cou t for equlring

conditions. A numbe of alternatives are opened

£o the co t in imposing cond! ions beginning

with placing the defemda £ in the custody of a

third person and = ning £o the most save:ca con

PAULINE E. WILLIMAN
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diti s such as requiring a secured bond. The

section also pex it8 he court ;o order partial

pzetrail detention that is deten*=ion during

the nigh'a, on weekends et cetera.

Subsection (b)

This s seetion is not fo d in the

Bai! Reform Act° it requires the court to

determine the present asse s of he accused

befor_e imposing money bai! and £o state the

amount of any collateral which a surety can

reqt i e. One purpose of £b s s sec£ion is to

assure £ha£ the judge is a are at the t e he

impo e bail of the likelihood of the defendant

being able to post i£o The other purpose is £o

reduce the p er of the bond Ja - over the bail

dec!slope. At present the judge ' assessment

of the risk posed by the defe: d %£ can be effec-

tively overruled by a bondsma[ %ho will go beyond

the ordina 7 pzem.!% requirement for the bond by

requiring ful! or p tial collatera!°

%n connection with the eomdit!ons on

collateral requirement-s, i£ should be noted that

an amen nent £o the laws governing the conduct

PAULINE E. WILLIMAN
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of suze£ie8 w ! De eq Jired. he proposed

s£a£ute does no zea+ wiZh h 8 subJ 'o

be app,°operate £o make !olat ons

£he co!la£ a! z'v e an oz ense or £o give £he

h£ £o do ze d ge8 to a dezenda.a£ who S

equired £o pos£ moze £ha the o t s£a£ed

by he ¢0u £.

This ' '+ ze-e tes ¢o on

o s .eer ir de-mac o 8 xi%ich L 3 uege s ouie " °' ' °

£ez i ing w e sez £he d en, a £ w l! reign zo+

mia!, or pose a s s an£ial misk of physical

$ubsee !on (d)

" - e beThis req ea £b £ he def d £

....... condxtions

posed, a_ £ha£ .eh be nz@ ned° of £he eonse-

S sections (e) od (f) are 0.s/<.n f om

the Fede -a! Act %e a e eelf-exp! a£ory,

++c+mon 2 +e!ease n cases involving

a sentence of death life ! prisonmen or after

PAULINE E+ WILLIMAN
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This section c £ %ues

judicia! authority to de y =eiease £o persons

accused of crimes p ! hable by death o= life

impri o.nment, and £o defend £ hose cases are

on appea!. Like the p=ovisi es governing o£her

defer d %£s he cou z is auZhoriged in "£hese

cases £o con ide zhe defendm%t s d e £o

the ec z°£y a8 el! as is -- of fligh .

Seet!o£% 3. P.elease of £erial

itnes eel.

This section% req re tha£ ma=erial

!£ esses be elea ed %!eg it is i po sib!e

£o geese their £es£imo %y by eondi£iona! exam!=

na£ion er depogi£ion, in addition, i£ places

he s e ! its on £ i n h oz de£en£zo of

ate ia! gi£nes es a on defend s°

See£ion 4. Pevoca£ion of release -

order of detention°

This eection peL iLs the co £ no£ o ly

to aite the conditione of elea e of persons

=elon e or a£tempted

to f!ee gb ie released, bu£ to evoke bai!

altogether arid o der £he def % 'o'£ de£ai ed.

PAULINE E. WILL. IMAN
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_- v&o nares .y comG&t.or.z8

of z etease he co-opt may ; °"pose zew cend E!on8

Section 5, Leng L of pz°et iai deten=

i o sect!on places a m=z _mum of 90

=j eeue taozz a!l persons -ho ame either

' ee£ ne (e ,c p i capita! and appea!

cases) oz who fail o meet c ne z ons of 

..... me n e_'ge#oUlOn

o a =n b te< o ega action on

pa £ of the = "ee e eanz o to any mental o

phys&ca! e'isab&!&sy neeG not be cludee in

he iimitatio .

elease.

= CO C&K&OnS O&

Thi " section proVide oz - a comp.eheo. -

° "° the decision tosire D oee _ . e zor rev&ew of

_elease oz de£ai o ! is app!icab!e in a!!

cases i w[!ch he defe dant is . fact detained.

Tzgo stages of evie -,y aze cen£ pla£ed: an initia!

and i ediate bail zeevalua ion eithez by a

judge of the co £ setting bail e by a Sup:<eme
PAULINE E. WILLIMAN
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Co t j usa:ice a%d . appellate stage. The

right £o petition fo v ¢i£ of h beas corpus is

p °ese 2ve4; _d i' ,e ob oiga£i s of the cou £ i

b %be ' eases s dezine o A centra! feature of

the evie p gcedu e is the requiz°emer g £ha£ £he

co xt i%ieh i poaes e approves £he con £iona of

eiea ge o det ic :_ prc vide rit£en finding of

Section 7o Penal'ales for fai! # e o

se o & m kea it c _me mot :e

ho e to 0 .c° £he defenda %t is sub3 ec£ed° p x

su t %0 the ha = for %aich he v as axres e ....

The proposed !egisl& ive sch ne should

do much go improve pretrai gelease practices in

the , o° Z i a sta =u ory plar is no£ om-

pleZely e%f-executlngo En juT isdietlons v he e

bail cefo is moa£ a aa%ced bai! projects of

va !o kii?,ds have served a vital role.

it se s inappropriate in a sta£e like

!,te York 0i£h its Wde v iety of loca! crime

PAULINE E. WILLIMAN
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pz obl s, to de ig a starers!de bail refo ffn ai£.

!£ is ho eve , poz an : b t there be encouzage-

men£ iz the fo m of money d it fo mation, fzom

the .2.£ate o local jurisdictio $; to fo bai!

projeee=s= ® ±ce, i ould eem tha as part of

the o ezoall legit!at!re ch e, a State Bai!

Coordina£o. Office might be - b! i he

possibly Jithin the Judicial Oonfe=wence. !t

would be hi oespon$ibi!i£y to maintain £a ot

£he p °eg ess of bai! refom m £0 se Te as a so mee

des!zing to begin ball zefo pro ec£s; a2d to

evie -ee_ q_ eo£s fo f .ding possibly on a

ma£c iing g an£ basis =- of local or xegiona!

p oj ee£s,

ACT

To revi e e is i bai! pr: ctiees in eou 'ts of

} e Yo k and for '+, ' °ss p pOSeS.

.... p_ c_ices in Ne%

York 5"$a e '. °0 "e pe son to be deprived of

their !ibexty prior to tz'ia! or een ee ce or

d ' g appea! solely because of their inability
PAULINE E. WlLLIMAN

CERTIFIED SHORTHAND REPORTER



370

. 4,

o pos% bai!;

(2) The detention of a accused pe som

p !o to ij_ substantially :& fereg i :h

the o .m a o his deaens hichmn "- nw

in erfemes _ :h :he operai:ion of ot advera y -

sys+ of justice

c p c ,!aed v:hen the o tai me % of !Ibe y

depends . " " -. -: - < 1 sta%us of &

Although o &o. ,. e ........ of 2°ustice

is fo ded on the basic ;ene : ; .: a person is

innocent £ il pz oven g .!l y by a co of !a , ,

an accused pe&°son , o is detained suffers he

penait!em of persons proven g #±l y by being

incarcera%ed nd ubjected to the effects of

public -u , z amd. ,u ers__ !oss of suppor

(5} T,o.e posting of bai! mey

, mecessamy fire,rac!al ha>2dship on n accused &&d

his fsmi!y

(6) The t mecessary d . en ion of m

@acc ed person imposes o t . z a ,r n ed financz l
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burden, on the taxpayers, requiring the expendi-

ture of public funds which could be better used

for other govemmmemta! purposes.

(b) The purpose of thiSAct is to

revise the pmactices rela ing to ball to assure

that a!l persons regardless of their financial

sta , il! receive equal reatment and that

no person a ted to bail will be detained

unless he public interest meq res such interest.

The purpose of this Act: is =o revise

the practices re!a£ ng to bail £o assure £ha

el! persons regardless of their financai! status,

shall not needlessly be detained pending their

appearance £o answer charges, £o £es£ify or

pending appeal where detention se es neither

the ends of justice sot the p lic interest.

Section I. Release prior £o trial

(a) persia charged with an offense

other tha a Class A felony o= a person within

the meaning of Section 70.i0 of the Penal Law,

shail a£ his first appeara=ce before a judicia!

officer be ordered released p ading tria! on his

personal recognizance o= upon the execu£io of
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of o -%secured bond in an amount specified

"" " o -- cero -,-ice ur tess the =9°by the jud czal "=

de£ezmines in the exercise of his dlscre£ion,

t.ha£ such a release will not reasonably assure

the appearance of the person as requlred or

-. il! not protect the comm.ni£y of another from

a ubste £ia! threat of physical harm by the

person, When such a deZe ination is made %e

3uelc-a off!e-r shali either im !ieu of or in

addition to the above me hods of release, impose

the firs' of the following conditions of release

° Iwhich - zl_ reasonably assu e the appearance of

" e%the person for trl i or pro ect the community

or another from a threat of physical

haz n by the person, or if no s n ie condition

gives either or both ass r ces any combination

4of the fol!ow ng conditions:

(1) place the person in the custody

of a desi ated person or orga .iza£ion a eelng

to upe si e him or order the person £o report

perio eai!y £o a ia ol enforcemen agency or

officer of he co t

(2) place restrictions on the travel
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associat!ons or p!aee of abode of the person

during he per!od of release

(3) req re he e ecu ien ef an

appe e. ce bond in a specified e t a d :he

deposi£ ! £he regis' y of £he eo t i cash

or o he see ty as dizec£ed of a s nee £o

exceed iO pe ce £% of £he & .o £ of £he be %4,

such deposi£ to be e£ eed up £he pe fo e

of £he es di£ion of elease

(4) =e aire £he e eeu£!on of a bai!

bo - d %zith u f!e! £ solvem£ 8 me£ies or £he

4epe !£ of case Im !ie of £b e@f o

(5) impose y o he e di£ on 4e e4

reasc a iy neeessezy to ass e appe a %ee as

eq i ed i %ei ting a eon £io % e uir g £ha

£he pe sen e£u ne4 £o e £o y af£er 8peeifiee

hours.

(5) Before £he co %di£ions au£horise

in para apb (3) or (4) of $ bsee£iom (a) of

£hi8 see i e. e imposed, the co : 8hell on

he basis o he availab&e zi .e ee de,canine

£he pze en£ asse£s of £he defe n£. Xf he

defend £ 18 equ! e4 o pos a s e£y bon4
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the court sb !!, in addition state the amount

of collateral, if uy, which may be required

of the defenda ot. No surety may receive or

require amy sty, or any property of any klnd

in addition to that stated by the court.

(c) !n determining -vhich conditions

of re!e e yi!! reasonably a s e appearance or

againstprotect the threat of physical harm,

the judicial officer shall, the basis of

available informa !on take % e account the

nature n.d cixc, mstances o the o zense charged

the eight of the evidence against the accused,

the accused m family ties emp!o ent financia!

reso ees and mental eondition the

!eng£h of his residence in the cemm nity his

record of conviction , and his record of appear-

ance at court proceedings past violation of

i probation or ° paro_e p e£rz= release condit' oms°

(d) A judicial officer authorizing the

release of a person ur.der this section shal! issu

appropriate order containing a statement of

the eom gions imposed if any slhall inform

such person of the penalties epplicable to
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w.o!a xons of the cond!. ions of his release, at d

shall ad:%ise him that a wax x°ant for his arrest

. !ll be issued i mediate!y upon any such viola$ion°

(e) inxor a ion o . in, or offered

in co ection with any order entered p .xsuant to

this section need not confo to the rules per=

£aining £o the ad7 issibi!i y of evidence in a couxt

of !aw.

(f) Nothing contained in this section

shall be construed to prevent the disposition of

c± = of cases by xomfextL e of colany case or ° =

!arena! security here such disposition is autho-

rized by the court o the prosecution of the

defendant for any c ime including failure £o

appear.

Section 2, J£!ease in cases involving a

sentence of death life i priso em,t or after

conviction.

A, erson (I Lo xs° cbo- ged with a

Class A *: ° p uishable t uder

Section 70.10 of the Penal Oode om (2)who has

been " ° "conVi ed of an offense and is eithe await-

ing sentence or has filed % appeal in The Appe!lat
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Division of the Supreme Court of the Co t of

Appea! , shall be released in accordance with

provisions of Section i of this Chapter unless

the court or judicia! officer has reason to bea

!lave that the person will not flee or pose a

substantial threat of physical harm £o any other

person or £o community. If such a risk of flight

or danger is found to exist or if i£ appears that

an appeal is frivolous or taken for de!ay the

person may be ordered detained.

Section 3. Release of materia! wi$nesses

If it appears by affidavit tha$ the

testimony of a person is material in any criminal

proceeding and if it is sho In that it may become

impractica! to sec e his presence by subpoena a

judicial officer shall impose conditions of release

pursuit to Section I. No material witness shal!

be detained because of inability to comply with

any condition of release if he testimony of such

witness can adequately be seethed by conditiona!

examination. Release may be delayed for a reason=

able period of time unti! the deposition of the

itness can be taken provided that no witness
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shall be detained as defined in Section 5 for

more thou 90 ys, unless further detention is

necessary o prevent a failure of justice.

Section 4. Revocation of release - order

of detention°

° ° after a hearingWhenever the eo t zlne

that there is probable cause £o believe £ha£ a

person released pursuant o he provisions of hzs

Ace:

(!) has committed a felony; or

(£) has fled o a t spted to flee the

jurisdie ion

the court may end he order of release

£o impose additional o diffe=en£ conditions of

reiease or y orde= the person detained pen ng

the =rial.

if he court find £ha the person has

violated any othe conditions of release i£ ay

amend the o=der of release and impose additional

or differ £ conditions°

Section 5. Length or pre£zial detention.

xcep in cases described in Section

of £hie Chapte no person shall be detained
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prior to tria!, etner under an order of deten-

te.on p 8 nt to Section 4, or because of ina .ll y

to meet any condition of °elease, for more than

90 days. Upon :he 90th day of de ent!on, the

defendant wil! be returned o corot, end ordered

released by the judge either on his o .a% reeogniz

anee o on some condition of release , hich he e

mee . In compu ling he period of de£ention any

period of i e which is the result of legal action

by the defendant or of his mental or physical

ineapaei£y need not be considered.

A person e!eased on a condition ghich

require £ he rett n o custody af e

hours shall be considered n de ..nt!on for the

purposes of this section, fo those hours in w ieh

he i actually in detention°

Section 6o evie of conditions of

release.

a° eeva!ua ion of eo di£ions.

A person upo hom conditions of release

are i -posed and who i8 detained as a resu!t of his

inabi!i y to meet he conditions of release, o=

a person who is ordered detained, may, a£ any £ e

PAULINE E. WtLLIMAN
CERTIFIED SHORTHAND REPORTER



379

after the conditions are imposed make ora!

application to a judicial officer of the court

hich imposed the conditions or to a Supreme

Court justice whether or not a Supreme Court

justice initially imposed the condition, for

reevaiua£io of said conditions°

In the event that no application for

reevaiua ion is made pursuant =o his subsection,

a judicial officer of the court hich imposed the

conditions shall, not more thaa 4g hour= from the

time of the ini=iai determination, reevaluate

the de£e ina ion.

Unless the conditions of release are

a ended upon =eeva!uation and the person is there

upon eleased on o her conditions or without con-

di ions the judicial officer or justice shall

set foxth in i£ing the facts upon which his

decision is based and the reasons for continuing

the original conditions.

Nothing in this subsection shall prevent

a reapp!ication for reevaluation upon a showing tha

new evidence relating £o he release determination

can be presented.
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(b) Review by appeal.

In any case %ere a person is detained

after reevaluation pursuant to Subsection (a)

of this section, review of the order of release

or detention may be obtained by appeal or other

appropriate remedy to a court, or judge or justice

thereof, having jurisdictiono Such review shall

be accelerated and dete ined promptly.

If the conditions of release or detention

are supported by the proceedings below, the order

of the court shall be affirmed° If he order is

no so supported the cour may remand the case

for a further hearing or may th or without

additional evidence, order the person released

pursuant o Section i.

(c) Review by Habea Corpus.

Noe=hing contained-in this Chapter shall

interfere with or prev e£ the righ of a person

to petition for a r i of habeas corpus. !n the

event review by petition for writ of habeas corpus

is sought, the r . iewing court, or judge or justice

shall take evidence by oz ai £es£ ony, affi/avi£s

or other appropriate means and determine whether
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such deten$ion is justified. If the order of the

court belo?j is sus ained the revie oJing eour or

judge or justice thereof, shall state the reasons

for such determination. If the order is not so

supported, the oo xt y, wi h or i hout addi=

tional evidence order the persons released pt =

suant £o coaditions authorized in Section i.

Section 7. Penalties for failure £o

appear°

Whoever, having been released pursuant

to this chapter, illfully fails to appear before

any tour= or judicial officer as req red s li

incu a forfeiture of any security which was given

or pledged fo his elease and in addi£ion shal!

be fined andio p isoaed not mo e than the maxi-

mizes fine oz° impri o ent ..... :prov!eea for the cr e in

¢onnecgion ,:i£h i%ieh he a released. The will-

ful failure of a material witness £o appear shall

be ptuzishable by not more £h n one year in prison.

Thank you.

CF=i TL TT : P rhaps }4r. Subin,

i would be more useful for us if you would quickly

identify he particulars of you bail scheme about
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hich you ha e eri£icism. !s it a mat$ez° of

emphasis pr ari!y?

MX° S : Well i wo !d jus tart

by saying that ! agree wholehea ° ed!y wi h he

p ov= o oL he p o

posed Code m y well be the most chaic aqd

poorly d a' d ei ao ic in he Code d i ,;,onld

also say <has yo propos sd Code has done a log

o elazify aqd m e ' hat emissions Code be ter.

i himi¢ i have a kind of f d .entai

prob!,em however: and ha is [ : i m o sure

ha it's wor, h saving. The Code as it's re a°

here perpetuates he trad± ionai money bail system.

!t has a few hing8 o say on release on recog=

nizanee which i hi i< i would agz ee with bnt apar

from ha and apa ° from adopting some varia ior s

as well as i migh a !o$ b t we hgve learned in

he las decade about: bail arid abo the efficacy

of m0 ey bail d the abuses of money bail.

CP21i ZAP LXTT : Are yo advocating

he rough equivalen< of he recen'g federal !egis=

iation in this a ea?
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e pha is ha befoze money bai! ¢ be dem uded

certain foz maiities have to be ass ed? Isn'$

thau the way it will opera, e?

i i..SU2 {: Thence is no men£ion in the

p ooposed Code, fo ex ple of any non-fin ciai

condi io os of eiease. The e is - o men£ion of

pres ,p ion iD, favo of eiease.

financial ?

Wha'£ do you mean non

0 expe ience i £ha '- e

ne= migh beaxe other ttings besides money "': "

ezzec :ve in maing he person et:. n.

MR. DZ9ZER: Such as?

,hl. SDZIN: Such as placing hem in he

hands of a £ ra pax y.

K . S -

Third .......... like 'p z y Wk%Om

In he zede a , scheme it zs

left ooen but i£ 
" 

" ". cou be a cierg% mn, a co ty

organi a£io % it could be a probation ozzicer.

• ";: ..... bo£her me

about ome of hese modez sehemea tha£ have ee o
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devised. %'he .... °. y are very v a pu : them in the

custody of , , - o Wellsum o y. Whov that c m be

wozoi e z . $e a e aea_ing vi z[% a very eal sE c

e zec£thing here, ! have seen e °o£her one £o the 
'=

ha z the exson mus zepoz eve °y day Wha good

. .a ° ±z a person w ts £o s x p e will skip

do any good.

<, S iN: Z mxgh say that t[m£ cer-

° ° pos _on of mo:%ey£ain!y would oD a n with the ° °
°

bal! the person ha'£ w n ;s to s p, ie wil! skip

regardless of he money co %ditio , It seems to me

that you lose a great deal by - there is g eat

_ om hat F Die--d ger in the money sys &m apa 't " "

axe ¢e not £o requi e '" ° ' "

mination based on whatever data is available to

it as to moe .oe or no s likely that n s

defendan£ wi!! be nable to continuing

3u se _cu on oz the cou £o

G o u : < T if the answe is yes,

they t,m:n h loose d if £he answer is no, hey

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

\



385

put him in jail.

. SU iN: As a practica! mat=er, this

is the ay i works touch,y, b =here is =his

whole area in be=ween where the judge says some-

thing o e p=ic as $i 000 bond. You don'= know

whether the judge thinks =hm man should be in or

shouidn be in. The only thing the= de=ermine

f ethem he is in or not is whether he has the

premi .. ° So hat there is a decision tha the

court m es no . if =hey really want a man in

they il! ge= him in by imposing impossiblyL

bail and =he proposal 9 e have , .ould continue =he

power of the court =o do =ha=. if =hey don =

want him in or if =hey don'= kr ow whether they

w n= him in or not i= o me =hat =here

are o her =hinds they can do besides imposing

bail, The co 2x= may say -- Why =he count imposes

niv2 anyone reallymoney bail as i= does i don't ° 

knows, I n i= s because ney have always

imposed bail ha= ay.

. . AL : Usually when i£ s no= a

first offender =ha= i£ s an individual who s

been involved wi=h the law before?

PAULINE E. WILLIMAN
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that some of the judges h e a he t although =-

i . SD' i : No question about it. !

might say despite he curmen s a e of the

law, he rate of reiea e in lqe fork and the rage

of release os zeeogr iza ee i8 a ood deal hi er

than in 1960. it's o a question of the eou t

having heart it's a question of how this decision

is ma e° ig s the total discretion tha the judge

has £o se bail.

If i may move to £hi i think the basic

part, perhaps he most por£&nt part of $he pro-

posal is £[ it makes the judge go on record a

to why he is taking actioa, i£ gives he defendant

a opport Lnity O test.

C i B£%TLETT: Let s address ou

selves o [ .

G i , B iT TT: A i nderstand your

seh e its only difference fro _ the present ia

is in a reorde ir g of the priority hieh the judge

must ob sez ¢e.

14 o SUBYiq; That s one aspec .

C : i @ : L T. igh£. if he passes

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



387

priority ones 0 , he must state on the record

why he has done so.

right°

= S not precisely

We are a little 5it wary and we were when

! was with he Department of Justice in framing

zhe federal legislation of req _rimg or expec£ing

he judge in a high vol e sit £1on iike New York

Gi£y fer ex p!e to give i £en findings of

fact every bail case. What o proposal does

is require the judge £o give °itten findings of

facg hen his action resu!ts in detention.

don ' mean - =

When you say , it£en, you

ik he record, something

for the Appe!!a£e Court £o look a .

CF@IPI BAP&LETT: The gut of the syst

depends on the availability of i ediate Appellate

revie does i£ not?

!, . SU ' ; Yes.

C iii , B TLETT: How can you possibly

achieve £ha£ in the numbers situation we have in

the Ne% i ox=k Gi y courts?
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MP. SUBIN: Well, ! ' a hard question.

We have e :perienced some of i wi h our ball re-

eval ation projec in which e go a leas revie

of Ordinal Cour decisions very rapidly by a

Supreme Co r j stice. These can be expedited

appeals. The issue is very simple and it doesn'

require extensive azg en s.

e you going o have riezs

No, I don't hink so. Ig's

really he determination - i 's really o de ermine

whether he bai!-setting judge has exercised his

discretion in a proper way hen he se s 5a!! in

a particulaz case. !ght now hat does he de-

f dant do. The judge says $! 000.

H .. SUBIN :

W it of habeas corpus.

Tha£'s s iil open o him.

Yes.

u °'w £ is o review?

You don £ kno% why he judge did wha he did.

,i LN BA TL TT: Assuming for £he

momen ha e £hough£ your poin£ was well £ en

ha in detention cases something should be said

as £o hy he did no£ release him giving a£ leas£

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



389

+-.

some s +re bone record to look at is t really

practical o talk about using the Appellate

machinery we have in Ne fork o review this i

terms of a eanzngzu revie% o he defender?

Thi ight work vezy [ eil in the federal practice

but we have to start out %rith the ae o 0led j %en£

I thi i , that we are dealing , !$h an entirely

a ituat!on °

i . S ': Pigh£° Well i think that's

true but i don't know wha: ;he alternative is. The

judge bzs to,ca! -ncen£rolled discretion to pick a

n ber out of he air or £1 +e the ntvmber that the

District Atto ey gave him out of the air and say

that shall be the ba!l %fou e a $1 000 isk.+'

The Judge doesn't have any idea bu here i8 a

certain area where he doesn't know whether that

if i 's $25,000° <e bail or no

he ca be D° +-+ Ze . y S re+

=+ = £ + BA ++ETT ! hink o r problem

" : a= onali y of theis h s We recognize the ' °

+a= system. We are trying to find a ra iona!

solution for i£.
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H i. 8UZ : Let me backtrack j ust One

more minute. Gu sch÷me departs from the Federal

Bai! oefen Act in certain respects and erie of

them is that it allows the judge to con ider d

to cunszd r on :he record he da gerousnes= of he

defenda as i Ws defined in there in setting b !

TF9 • The Federal Act doesn't: do

hat?

I@°o S IN:

e of the gmea% problems oday is, arid

l t : m y judges wil! practically a it, that

%hey are setting bail becsuse they £hi fm this guy

is to do something ::hen he gets ou other

thsm. r . As a ter of fac o e judge told me

"% would be de!ighted to let him out if : knew he

wo ;Id r . but :he problem is he is going to stay

here :d eom i£ crime. ' That's what is behind a

? ba _ ongreat e , . 0£ zhe in thisse . nZ that goes

city aad every other c!£yo

Is that ong?

No sir. Our proposa! would

ay i:o the 3uage ± you ni k = man is danger-

ous as ig's defined in heze say so and don hide
PAULINE E. WILLIMAN
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behind " ° ° ' p onyis really o 8 and d of risk of

f!igh o '

L

},gJi. i@]7 P: Yo point Dein tha tn

Ap ei ta e Judge can o=v ew wha has happened %e

' 'h° else?

c u of yo r pas record i , u, afraid you

, , . . and co .mit other ¢zi es."

. S : Vigh£. qh ! £a!k abou£

.o._ ........ ,., .;., ., s ex£ eme!$ doub£fnl £ha£ every

case i8 going £0 go zh ough a complete Appel!a£e

procedure bu£ we need az da ds today and we need

ega!iy announced st odards a to what cons£i£u£es

.. Cons£z u _ona!tiona! prob!e s, his roub!ed he 
° °

= !y £zying £o zoz ula£e £he

bail !angauge oh. hi!! of right, s. Do you

' -=- s cons , u !o liy suppo= aole now 1o

have a s£ :ute read £ha£ if £he judge £hinks he

is a danger to h .self om o the eomm' i y he an

deny bail?
PAULINE E. WILLIMAN
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stepso First of ail ith " es_ pece= £o our Section I

here which ou!d allow the judge to consider 4,an

gerousness. This would ali J him to conside

nge .o sr e s t re!ease.

o e a n at this point°

! o not allow nzm

I thin the °°const! u

only onstitutional quesSion we hzve is hat tra

dltional!y a d history uld indicate that the

only purpose of bail has been £o ins m e that the

defenda[ t wi!l not f!ee, The question is can you

also se bai! o ins e tl° t the defendant will

no : c sit cz .e and my o ,m personal View is that

you can do £hato Just because i£ haen't been used

for that p °pose in :he pa £ i£ doesn't mean that

it can't be.,

i ow eaching :he question that you posed,

yot provialo as I t ied to make in my sta£ement

is he broadest detention £ro 21s on that ! have

eve ..... =, n proposed. o ng" back and forth in their
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azg e ± s and g=ea£ises %d boo ;s on whether i s

constitutional o ° o and Z hi he only a s e

£ha£ a yo %e give is $ no or .e %o:, s because

he Sup e me ou has n v°e r ed on - ......... i

e e o s a=me one n yh:cn $he judge

go ,. £o flee. '
°

is a d %ge ° £o '" ". . , co i£y. o bail . In o hex

wozods like you do in capi£al cases, i i 2y, you

/ .. oough£ to use a good deal more come in dezln mg

reae z - w t you have here indar ge ot%a eg$ li% .C -

£e ms o he a da_e of orooz tha£ s required

angu !lkel nood that.

he: . .;° be. a dan ze:°.... , o hi se!f and o 'h= s and !

s e t t[ it be at he p oo=bi , ca e level

of pzuoa anai thii you oug %u o surround . -

' o £h as uy p oeedt °a! due o ocess 

£o make it . txvive if £hat's the way you wa:%£ to

o: " .... e d ful! z°evle:: pmocedv -- e,

C iA d BDiT TT : Don t you agree if

we oa- t Eo c 2eate some eh!nez y for revie ;:e
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£ == the present ADDella£e structure

I o SIJ IN: i think that may be so in a

very high volt e place. There are other alterna-

tives available and of course the habeas corpus

route isn't excluded in our proposal. I'm not

sure that it's a fu!l formal access to the

Appelia£e proeess is he only way you can pro-

tec£ in a due process sense but I think something

like that would have to be applied.

On this point of preventive detention,

o,, . pzopoea! takes a kind of middle ground on this

and it doesn't p e£e d £o involve the cons£itu£1ona

probl but it doesn't go as fax as your proposal

does. l eat we would do is to allo the judge to

=evoke the bail and detain if the defendant, once

releaged had done any one of a number of things.

One of them v ou!d be if there is probable cause

again £o believe £ha£ he has c £ted a felony

if he has been reaxrested for a felony and held.

A o£her is that if there is probable cause to

believe that the defendant has fled and been

captured or is attempting to flee.
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si£uatio wha wa .ou!d say is that it doesn't

solve the constitu£1onal question because you

still 2 ..ave the question whether you can lock a

man up before he's been convicted but it brings

you clo er. it seems to me, it narrows the po er

of the judge.

Under your proposa! ! ould submlt, a

udge ° j migL% we!! find that a n bers writer is a

dew.get to the community and i think an a gument

could 5e made for £ha£ amd lock him up. As a

matter of fae£ £he e i s e history ir another

oz £ha w=wne = the judge sa d "Ij urisdietion "" °

will not all&z, tixis ma out on bai! " and this

was pending appeal, it wasn't because he was

afraid he as going to flee but he said, "i think

numbers 9mi£ing is an4 he shouldn't be

out vio!a£ing the law again°"

i think your jails would be very ful! if

• 
=" I.you do it .l nlna¢ what we are really interested

im is pro ecting the kind of danger of

physica! violence standards that we try to s est

in our proposal.

l 'f o D ZFR: isnWt this largely semamtlcs?
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Al! hat he propo ! does there in his area is

to c %digly recognize that pr entlve detention

is a fac or whether it's in there or not the

judges are going to set bail, fix bai!, on that

basis?

Right.

As a comment i will pose an

illustration there of a man arrested for rape, fore.

°ible ape oith a Bad sex c.lme record° W t judge

is going £o 1 £ that m n out of the community?

. ether you have the pre-

ventive detention cause there or net, he is going

o set he bail so high he cant make it.

I.£Io S iN: Right. i don't think e are

terribly f apart on tha because our proposal

would continue the po er of the judge to set high

bail in a case like that but at least what we would

do d i m. not rylng to --

9 o Dp: Would it 5e more constitu-

tiona! in your view if bail as deniedaltogether

in thls circ o stamce at least that would not dis-

criminate between the rich and the poor? ! mean,

PAULINE E. WlLLIMAN
CERTIFIED SHORTHAND REPORTER

-\



397

why hould a rich mare go around raping people and

be out?

. SUBL?: Right. i think it would

e!im! a e the equal protection p oblem.

Incidenta!ly as you may kn about a

case t t came out of New York City 9 ich is now

pend!n People against Gonza!es which in many

ways 2 . eg the question that you are dealing with

and i raises the constitutiona! question°

1 9.. SD XN : No sir. They haven t de-

cided yet.

C1k d ] B 2 'LETT: Ho are you betting,

Mr. 8ubim ?

! . SI Ti{ : Beg pardon?

CPA!NM N B u TLE_ : Ho are you betting?

.. SUB q :

t me.they il! next

If they don,t do it this time

i t £i / they Won't gra £ it

this ti e but i think hey should because we axe

in a q nd y and $ ust don't know.

In hat case e hsve a defenda.n£ who

is charged with robbery and bruta! beating of a

police officer .d the police officer was hos-

PAULINE E. WILLIMAN
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pitalized for m ny months° i e's a!l right no

but he as certalniy at the time bail was set

his eon tion as very grave. The defendam had

no prior criminal record. He had emp!oymen , he

had people o spe for him, he lived wi h his

family, in other words, he had extensive tom

reunify roo s : ties ith the co m ! y. As a

matter of fac ; fo ghz£ it's ;orth he ould

have cored tr ely hi % the point scale

for OP.° As a matter of fact he : ould have

broke the b nk as far as his reliability on

the Probation Depar£m qt and V °a s -anda ds.

Bail qas set at $25 000 in that c£se and ! £hi /

the reason is very obvious° i don w£ wsnt to go

into al! that has gone on sir ce then but i thimk -

G i i BNgL fT: You think this does

frame the question?

° S!! iN: Pdght. e of the attacks

is on tb s --No97 by the ay, the bail h s been

reduced t ough ubsequent aerie, to $i,000 . ich

%e stil! can't post. !f that man had the price of

the p_ mium or a friendly 5ondsm who would !e£

hi out on credits he would 5e released under this

PAULINE E. WILLIMAN
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sys . Now whether he should be or no I d 't

l .ow. # ! he a g n before she court amd he

decision% in the N Zo < Ce t of Appeals goes to

rea!ly in my view, constructing a very ar=x -zca!

argument Dou£ the ri k of flight that this de-

fende_ t poses; :[- £ 's not .hat anyone is interested

in, f tha man had 5eel.. charged £h simple

as a _t oz° petty ! ceny he ou!d have been e-

leased on reeo izanceo

C i Z i SL T: You do approve of our

ea do in °eco izing hi as one of the !egit!mate

bases fox detention?

o, S I! : Yes sir. My feeling is that

we haven't £ ied preventive detention before in a

ful! sea!e ,ay and i£ might 5e advisab!e £o go

at it on a piecemea! e sly# basis ather tb n £o

nb l°k on a f .!! scale preventive detention sch e

So i 'ould limi it to the revocation p ocedure

and aD. articulation by the judge that danger .as

a factor2 in his decision %hich it always is,

MP., #IP : o you . section 5 hich is

the 90-day reiease you say in computing the

period of time hieh is flee zes !t of the lega!
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action% by the defe d %t. What about illegal

action? Suppose it o be proved ha he de=

fe % has made ome of he people's witnesses

£o disappea ?

. SD : That t s a good point.

sac %y eason " hy i£ shouldn't be.

yo $ szat ne %:° Z ouid app eciaZe yo giving

fu £hez a£Ze %£ion £o yo appeal oeco menda£1onso

Vii. [ 7 P : The mech ics.

work. X m sympathetic £ha£ there ought Zo be ome

0 rational Fle oz a judge's decision

here he detains but i do '£ £hi l realistically

we can talk about using ou present machinery for

that evie if it s tohave amy me %ing for the

. 4L : %.t ateiy i ould gather

ha Ve a o d like o e! !na e any bail?

I con t

the system, i suppose°

l£ m gh£ be a minor part oz

X suppose £here are some

people o %o d be induced to return because they

i!i lose money if they don't returr but i'm not
PAULINE E. WILLIMAN
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sure ha£ those people wo%AdmoWt ret% anyho .

I thi#l probab!y yes, we 'o ld li e .o see i£

r e /ov¢dd,

i had just o small things I a: £ed to

add. One was . i£h respect to this problem of

collateral. [ e 5 ve s gested that Zhe judge

play a part in this decision of the bondsman f;o

pose a co!].ai=era! requirement o top Of the re-

qu!_ mezzt t[ £ the judge --

V2.o ]Z2P: Wil! that do any good though

because the udge c m'£ l e a bo zdsm give bail.

Night.

_ oov ous hy this m ibm,

you referred to no bondsman came up. L pos!ng

conditions on £ha£ bondwoman isn't going o make

him put up b .l.

i o S ' : light, t:[e have an alte a =iv,

I would like the judge to .no at least that De

bail he is :cequi ! g has in addition he require-

men£ of he bor dsm % £hat the m n post collatera!.

light o he may =zzt the man released on $500

bond and he may £hi91< he may be and {hat he doesn't

[ m.ow is £ha =he bondsm u is eq drir g $500 coi!ate
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Association of the City of -

address £o yo ax°e in a sense pz'ei mlna y in that

we aze ng a ee a oles of the .anaz ys s D OpOS ed

shoz°g i e.

' ay _;' detailed %alySiSo because we

don £ w £ o u , ;he same po i on $he£ we

Tha ou!d be helpful.

# d o cu e eve=y£hing.

We aze suzoe going o £ y.

a d con'g come ou and say

e hid a ythi g, at leas$ o£ on elevision.

.-s . ......... aac of the maBBer is

tha; a awauh lot of people °'° °- £heiz

o r fa £[ ou igx,-ozanee ox i% ough a va ie£y

of o£hez factors e e not acutely a gare of the

p e ple= o= ghe ingerp e£a£ions,
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Hl° 2i 67P: i ders v d tha but they

shou! As t h s e gene on televisies£ and said we L d

it fZ om hem,

.o FPJ ]K: % den t thi ¢ the 9 o d hid

should h e been used.

N .. F <: Zfou have made yo point,

First of a!! let me say that the PZA wholehea £-

ediy ag -ees with the ee e ts by £he Cc !ss!on

weapons at £!I t es d 10 mahe reasonable cause

arres£s should be limited to public servants who

actually h se a genuine police fta%c£iono

marshals in .: - v

u : you include the ' --

stat ..

inuluss.en° o . the g e d tha£ they a e £he arson

squad r !ly in New Yoz°k d!£y.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



H) .. AL "

Agenc=e

e of the "'° t ° we e ;, .

X2a police oz :!ce who a e c c vented by £he peace

off! e e, o .,,. .... o o .4 5y the aF n m . of

atzolmev ,special p

a s uni ati policeman who b d bee desi ated as

a special ps t :o!m j _ Ac . , ed a s m,J, ns

..... ..s ....... Octet spoke qt lue

• '. th police fvividly =bo . the !ncus:slon DOn

.......... a s the inaevLsa ils.ty th s
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kind of role. lio yever, e f ly endorse the

Co ission s intent as expressed in the staff

comment £o end the Penal Law so £b t the right

to caxry fire,ms . i!l be prese yed for those b

specifical!y require yeapo %s i l the perfoz ce

of £h °_ duty n notably co ec£ion office 8

prison gu ds od the like.

fortu_nately 154

ha been interpreted by too m y groups. Their

concern i£h 154 has beer primarily with that of

the ight to carry a ms ha£ o ght %ot to be the

considera io at allo It should be h .d!ed im

£ he Sullivan La .

. . FP I: That ' s precise!y our feeling.

I zh!mi theme is also evidence that too much is

brought der £bis so-ca!!ed ir ocuous labe! that

a pease officer . ith the right £o carry a gun is

the only d and being made° The incidence of

felony ar es% on = sonable ca e by pease

offices is so infinitesimal ha Z ! £b_ink they

9ould 5e hard £o find inl the record as of no .

lo ever, de= the description oz a police oz ieer

we also ec end ha Subdivision 15 get further
PAULINE E. WILLIMAN
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,..

attention from the Commission as to who shall be

desigs_ated as a police officer and that addresses

i self to you comments perhaps on fire marshals

or parole offleers because certainly parole

officers, if they run into any kind of a dangerous

situation in the course of their mp!oy are i o

fact acting as law enforcement officers and fire

marsL zls as you point out, being an arson squad

. ould seem to be a valid inclusion. Hc gever, when

the Commission is prepaxed :o mak f,u £h r state-

ments o i£h regard £o Subdivision 15 we would

appreciate the oppor %i£y to c ent a£ at £1me°

} . APP: Co d I j t ask you for a

comment? Several of the ether people, prison

guards and so on men£1oned the fact that on

severs! occasions hey are in uniform off duty and

the p !ic considers them police officers and hey

should be so regarded and that their vlsibility

traveling in subway t ains for example, in uniform

is a de£exrent. Assuming that, the valldi£y of

that observation for the time being, what would

you think, and I am not sp= king for the Commission

i am hi i i g about this myself, what would you
PAULINE E. WILLIMAN
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think of the provision that if any of these other

groups z e2e directed £o wear uniform off duty

for ea amp!e if there was a lot of subway crime

and it as decided to make everybody who had a

unlform v ear i in order £o be vislble some

provision to make them peace officers , hile they

ere , ode such - cox zec !on police officers while

they were under such direction?

- . FRANK: I think face another

to.a has confron£edproblem, One of the £hin s h

fo amp!e the Ne York City Police Department

has be % a public confusion = h a variety of

uniforms that are virtually Ider £ica! to those

,;orn by he ew York City policemen.

on the train.

. FRANK: Yes.

Including a conductor

s a 4ange=ouI think it'

practice because once you commence this, unless

there are specific groups authorlsed u der the

!aw what yo%l are doing is an atmosphere

in which so-called private police departments and

various agencies and depart nen£s will be created

and their responslbi!i£y £o the overall authority

PAULINE E. WILLIMAN
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of the Police Commissioner is less than would be

a desirable quantity. If you had special patrolmen

in tb Sa itation Department and the ability to

act a a police officer in the Correction Depart-

ment, you have splintered the law enforcement

agencies i£hout any unity of control and i thi nk

you d have to investigate tb £ very carefully

before you made m y a!l-embraeing provision to per=

mit tP . This has incidenta!!y been the pa tern

through the guise of the peace officer or patrolman

Inand yet it has not resulted any notieeab!e

effect on !a enforcement.

C!iAI BD TL TT : We ere told yester-

day that the eor=ection officers d accounted for

sere 50 off-d y arrests in theyears "66 and "67

=c 5in .

I . FRAN : i gin not a are of the figure

_t s true.bu it's certainly a commendable one if 

C iAiP£rLN B a TL T i£ s sill! miniscule.

I . FRANK" e znzscu!e im comparison to

the a rests made by the Police Department itself.

Moving to Section !5,i0 which covers

the statute of limitations e r spectzully s bmi£
PAULINE E. WILLIMAN
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ha S Ddivis!on 3 (b) is o aliy discriminatory

agaim he r b!i¢ servant° ! provides no

iimita !on whatsoever except for his length of

public sea, ice and a period extending two yea s

beyond that ' de hleh the public se ant can

be prosecuted ev for ?/ e most minor infraction

that oee ed during his tez of office.

C IA q q: i £ Lk the rationale

for £ t , as= a£ least in pex£= i '. Fra £<, the

tradit! nai vie of the responsibility of the

fiduciary o

i o. FP K: But that's deal with in

another section.

% 4A BAilOUT: Yes ° I think this

was part of ou feeling about ,

i . KNAPP: Frank!y we di4 , 't have the

policeman in mind° We had in mind the man %o had

the power £o conceal.

. F P K:

i unders £and °

I think i has o e a = fle¢

YOU will e£e, gen£1eme if

you wil!, that ! u ed the phrase public sezvan

rather than policeman because 3(5) is all-embracing

PAULINE E. WILLIMAN
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Ci aoi . f( BArTleTT: Would you have any

objection to 3(5) if it ere fleshed out to apply

to tn se c 2¢ s cances where he public se aat is

¢apab± of concealing i mlseonduct by vi= tue of

his ozzz .e o

)N. FE2 E. I third< hat I would have to

xgithhoid cogent on that. I'd like to think abou

it because basically we believe that here should

be an equa! wight exter ded under the s a£ute ,of

limitations to al! people exeep£ as you mentioned,

o people ir the fiduciary capacity here it c

remain buried for a long period of time.

CioL% TL T: This could apply to

the police officers couldng it?

znves=: a£ on going on right n o

of thing that %:ouid not be discoverable for some

period of t e unless s meone chose to look a£ it?

. FRaNK ! would say that in the ques-

tion of fidu¢ =ary inzzac !on that there is validity

but t t there is no va!idity for example, where

a police officer or other public se a £ may have

been guilty of disorderly conduct and where the

civilian offender in the same crime has a statute

PAULINE E. WILLIMAN
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of limitations applying for one year the pub!l¢

serva is liable to prosecution for 30 year or

ROre o

o. } { 2P: Speal ing for myself, we have

£o clarify this. You have a point.

C}L&!4 BARTLETT : Yea,

MR. F NII: i thi tha = there is a sug-

gestion t £ if the section applying to fiduciary

respongibility oere expanded £ha£ the provisions

of Subdivision 2 (a) tha°ough 2 ( fi.} othe ise be made

uuive osa!iy applicable not only £o the citizen

offende but £o the public se va %£ so

that the e would be a single statute of !imitation

equally applicable to all,

Under Section 16o60 e dorse the C -

mission's proposa! to ail , aa 2est by waxran£ a£

any hou of the day or night and e applaud the

expansion of authority hich provides that &

offiee need not identify or o %ce himself

before enter g a p emises provided the dange

exists th the defendant oil! escape or life

ev .e=nce might be eestroyed. o -enda!%gered o °°
°

ever, we believe that it is necessary to amend

PAULIN " E. WILLIMAN
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za£ion for £he use of necess y force including

deadly Ip ysica! force in he ev %£ he

is conz on£e ith deadly force o £he £hrea£

£hereof o

CI.A £ .0 DAi % T : We hink tha£ g s he

=age r o but £his ° po Ln as ai ed by ano£he police

spoke ma and he fel£ as appar t!y you do ° .

his z ed =he force o non-deadly in every cir-

cums£ance, Obvio ly if he is confron£ed !.h £he

hzeat of deadly physical force he can zespond yo

know.

I£ . FP I I : Wel! in another section,

Mr. C a zmam, £he Commiseiom is very specific.

F.ven in its s£aff co en s :he e i says, a d !

ill e e to £hls later but mi reference to it

now, t £ he may no£ use his revolver bu£ must ca!!

for ' " = " - .e °reznzo e t, . Th:Ls appe s in ano£her sectio

of the proposed Code.

nZ o D Z : S ch z arrantso

. But suppose even in a search

a r=n , suppose he police ozzicer was confronted

by a es de ho confron£ed ? th a pistol?
PAULINE E. WILLIMAN
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. D ZER: The 5as_ c pro zs!om, ° there

is t yone may use deadly physical force wh

he is confronted with deadly physical force in

order o repel i o

PdhNKo i £hi ha£ with respect

to tb at, this Code is inspecific on that point,

especially in view of the staff comments that he

may use a billy where reasonable but may not use

a z evozver.

IRo DB%ZEPo: The seo °ch wa ant area i

not specifically covered by the justification pro-

vis on of the Pe al La% so we [ d to be a little

bit moze detailed Zhez e a !ittle more exp!ici£

when we came £o sea ch an£s %d there is a

different con .%ota£ion theze. When you a e £ ng

to se -ve a seexch warrant .Te don' t think it j usti-

lies shooting to get in o

£%. D ]ZER:

Doesn"£ at epemd upon he

lways as i say.

G[A # ] BA2oTE . 'e think that the

la s all r h£. You may have a valid poin £ha£

the ay i£'s put here, pa ticu!ar!y in vie% of
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the comments made on aearch wa 2 s that it z

s o at confusing.

I , FPJ ¢K: We s mply a fo c a z&ca-

Zion %d even with he Co r sio 's o %% recommenda-

tion on amen en£ of the e isting Pena! Law some

changes wo !d be indica' ed here to make the C iminal

Code be consistent.

Unde Section 7©°20 dealing .fz£h ;he

que £io of a ests without a warrant. !,£ is o,' ¢

belief tizzY; ehe powe to arrest; unde such ci -

cvms ta ces should be anted £o a desi a led

police offlce on a statewide basi8 that outside

of his o m locality =

7TI21T : That ' s 70.30?

....... " in 70 20 and

70°3O°

70.20 is the private pe=son.

But the s aff Comment again

. 0 says t[ s i8 par iculariy desiredon Section 70 °

to make a police officer ",u as a mrivate citizen

outside his o jvx!sdiction.

, . , "D Z . Well! . ° not pazt ularl

desig ed but -ts principal u zl y.
PAULINE E. WILLIMAN
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[:kvo. F D @]K:

agree i h.

1 . 9# TLZTT: Thez'e is a proposa!

p d g in the Legisla e o giws a ate ide

baili 0.el o police office s.

C 2 I 4#N : L T: For felonies c =

mi ted in tb ei presence. Do you think :his is

desirable?

Ol I 2 TLEWT: Yo think fo all

purposes they should h E e iz?

. FP@i N: i think ha he reasonable

cause D ov siun h is - ° °n app eamxe £o police

officers° =4eh= fo = 

should vest him wle_h the righ o e an arrest

on a e£ate ide basis, zfou go f ther agai in

another ec£ion = [ have £ried to £ake this

chronolo u l o there ould be no comfuslon =-

you go im ano£hez case he e a police officer in

ju se_e on can ac£ as an agen£ zor ano£her

police offlce if he is so z equested; £ha£ me,ely

cons£it £e8 o men doing the job of one because

ais
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4

dictio and is £o ak£ an a x £t for something

se o fo!lo logically [ : he should have o

call upon th local police fo ce to assist h

and pe ohap !ose appzeh sion of a suspec£o

Oi % ] D TLgTT: Ouz °eal prob!e

We can :alk all ;e like abou i%at the police an

ought oz ou -h£ oot £o but zhe municipa! £oz£

iiabili£y question is the one that has xea!!y

he!d up the esolution of this question fo a

long tin .e in New Yo k,

Yes; i hir&. that is true.

Do I understand that you

only w t t ew Vozq- City po!ic an for =' ,

to have ; thoxitv to a ozes£ n Rocheste foz a

b .. F A! <" No i would o

th . A a: n I_ .,. . gb.a the . o __ e ozficer who

has been d . .a ee as a pol_ce offiee , an4 if

you :4igh to i poseq z ca-° ion fo ex ,p!e

£h £ he be a cxgy po.. ce of ice a 8tare police
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officer or a county police officer, i think they

should have arrest powers throughout he State,

• 4=not necessarily for crimes commlt=ed within their

jurisdiction but crimes which hey have reasonable

cause to believe were c tted eerever they may

be at that time. ! think you lose a fundamenta!

ability to ut!lize police o_fzeers wherever they

may be and their training to supplement the loca!

!a enforcement agency or just the fact that he

is there and s reasonable cause £o believe t hat

a crime is that he should be able £o

act as a police officer°

I . beingS: What ould you say to a

provision that gave any police officer power to

make an arres as a police officer any here in

the State but limited to felonies committed im

his presence? In other ords, ! don't think th ot

even you ould approve the idea of a New York City

police -- Let's take a vi!lage police officer from

upsta e who comes do here and he suddenly decides

he is going tO investigate some crimes around here

and he goes around on his o n and !nvestigatin

and finally makes n arrest. I don't think £hat
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is desirable. If he happens to see a robbery

eomta! ted in his s re you might s v

but just o give biard<et authority to any peace

officer, this makes everybody a State Trooper

with complete statewide authority.

MR. FRANK: Well, perhaps £ha s so but

may I ¢i£e a contrary example? Supposing a police

officer , ere visiting in your bmme a New Yo K Ci y

police officer visiting im your home out of Neg

York City and a neighbor of yours rushed in £o

arL o, ce that a crime had been committed next door.

Shoula he po_zee officer £hag is visiting your

home ;ho has been grained as a po!ice officer be

prohibited fro acting in that matter?

CHA! a BA_! ETT: e is not prohibited

now of course. We are only ta!king whether o :

not his m ic!pallty is going to be responsible

for his negligence in making an improper arrest.

} o FRANK: That's under the present

!a 9 but the proposed ia would limit his ability

to act in he sm6ua ion°e ! described.

CHAiP .. BARTLETT : N o.

! . FP K: Because the crime was not
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dur ...o ozf-duty hours of the Reck!and County . o Ice

az and we ce ain!y see no reason that hese

people ,.n n residence dis ce of New York City

should be prohib! =ed from acting as police officers.

This i rue in Weetche ter, Suffolk, Orange and

Putnam, al! outside the jurisdic iona! area of he

N 4 York City Police Depa= t.

! .. : Not directly on this point=

-but I just curious whether you ° comments are

officially the P A' s and he£he your comments have

the approval of the r- k %d file of the police

officers. Piy experience with the po!iee office s

is that ghen ey go home they %.- nt £o go home and

not be po!iee officers.

i .. F .! K: ! think you are now ad essin

yourself to what llr. Bart!et£ addressed himself

earlier. !n the parlance of the rules and procedure

of the i ew York City Police Depar£ment a me er is

on duty 24 ho s a day that means vhe£her he is

is uaifo=m or sitting in his living roan.

i think most police officers a e ready, willing

and ab!e to ass e that obligation. They v ould

a!so like to have the f n men£al protec io %s of
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tort liability if they did ass a the obligat!or

and that ts the gray area that o'e have been faced

with for a long time°

if you a=e discussi ng the emotional bent

of the police officer as I o hether or not he should

have to do these things, hatW something else but

i say that he ndertook the oath to pe_ao m i such

m nnez when e joined the department and that's

the f * me ta! responsibility.

I R. P z£wP: ! don't 92 t to prolong this.

CHAI _ I BAKTL TT: Do you l now what the

position of the eom n_.issio er is on statewide j u_xis-

diction?

F . FP @ K: No i do not.

• z.C IA! iA .J TL TT: %-7e don't ez her. W@

: i! ! inquire.

Tha £< you°

if the sta£ev ide jurisdiction

of the police officer . e °e grsmoted in this nev Code

it obviously would permit he de!e£!on of Subdivi=

sion 3 of this par£icuiar section v hich is the

police officer in a commzai£y acting as an agent

for another poxice o_fzcero
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i just respe . ully call that to the

, - -++ " in the event that the p=_

", COAoid_r e_comment gets ny . a a on

J t finally_ we be!ieve that once j7ou

have Inserted £ ..e c!oae pursu _t provisions in

Subdivision 2(b), that you have . ' o4" " fuxther

eT_d A " e gtate eA that we are making. !f

you can . ° o e the !ine . !y not act act ss

the l ne zn the first 4 , '

Unde c ion 70,40 --

%o! ,L Bf T: Perhaps instead of

askzn .- Z you we-t the Co issione hought about

this ! m nt better have asked you gha£ the

Mayor and the City Co %cil thought about it be

cause this is pz & arl!y a proble in the&r realm

as to hether or not the city is going to be

responsible for the acts of a policeman while he

is vae=tio .ng in Lake George or l=ving in

.. ! P: i thi k o e important is the

question of the people coming d from 0shkosh

coming do .m here and no ae! ing an arrest but

having the man from New Yo % e the axrest.
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blow yo hal! e for Forgo

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

\



426

<

, ,. Flh@ K: Ab o!u=e!y. Tha , however,

is, ! suggest, a uec ca _uy of procedure as o

ho ' =u aorzty would be g_m £ee ra£her £ha

whethe ' °authority is granted.

CH..Al 2dq Z AAL T .... are going £o £ake

a good look a hat question°

i . F K: Unde ° ec on 70.40, which

is he ° ...... e again suggest

na co[ s sEer £ W_u the ea.!±er commen£ £hag -°

be . fore $he inclusion of necessaxy force

so giant it be consis en£ "- '- ' -=w_un exis$ing or z°e-

vised Penal La . We favor e£rong!y £he _nc_us on

of ec one o 0 70 which is very laz £o £he old

S op,and-F i k Law and which ° °n s belleved among

police 
= " ....... "om m = has p o- _ded an adee benefi£ in

in majoz° metropolitan

comm %igies.

Uade 2m£icle 75, £he appeaza ce £i¢ke£,

e have no quarrel with £he procedure bur a ques£ion

in reading he sec£ions and the $ec£ion 65.40 which

deals !£n m mOnSo The ques io came up in ou °

minds as o he£her o no£ ' u%!ess o£he ise

descz!med, a £ecb lcal!£y could= . here ghe e
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a parking 6 ¢ket ou. . have o be personally served

because despite the existence of other statu e

- 
" 

£razz c Law he appearanceun e _ the Vehicle and ....

ticketzs very closely def n=d°" here.

D ZmR: we are s udying that. There

is something %hat has to be said on ha subject.

......... -a the comment to

be ac 'io .... " { i L were ai eadv covered there°

[iP@/ Bf .TLZYT s no to

....
¢ o o ' ¢ °,.= . ,o You co d have a remendous

- I ° a k n tickets would be invalidupheava_ where all ' "

for nou ving been p=rsona !y sez ved under the

appearance 
--u-
xc e a!so.

tha ha wo ,fid be a ra hez oo" 4 m ea," '

! .. Fi@ !<: I would say hat among hem

would be cou zted the New York 4 o - ,C ty police of_zcero

It's probably the single greatest to a

comm l y poi ce dialogue is the paWzing ticket.

Under % " " e,e same section; or Ar cl 75 of

it the appea 'ance £icket ", e z ar that ext °emely

°= " oee extended to a looselyb oa powers may have "

defined ' public sez an£ ' for ne issuance of he=e
PAULINE E. WILLIMAN
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appea ance tickets and e suggested the definition

ofw '°h servant, the ea of authority of hat

particular public se lant and the offense to be

covered by non-police officers equires much g ea£er

clarification.

2,. D Z P : xcuse me, M . Frank. Do you

notice that says he e specifically authorized by

law?

G h\ I @ ,TLETT: We ere thinking of

the housing people.

{R. D ZE .: he£her the Housing Authorlty

or the $anita oy people°

I . D ZE : That's a maZter of a specia!

sta ute special p ov s_on of la . We ce-n t et£1e

£b=nt in here, So as _ as £hz is i£ s

not too vague. %t simply says t[%ag when some other

le authozizes a group of public sez ya £s to se e

£ickets al! ight, e are not going to stand in

the - ay of them.

. F I[:

upon rest=lotions that may be imposed within the
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Criminal Code to prevent again, he broad designa-

tion of peace officers or special patrolmen or

others in this particular vein? We merely suggest

that this be examined because the phrase public

servant appears several times.

CHAiPrLb!q BARTLETT: But the right to give

a sun ons or appearance ticket directly relates to

the problem you described in connection with the

definition of 1.20.

° FP : Absolutely.

Under Section 95.40 . e also suggest that

further investigation be given to thls section z Ith

regard to its impact on the public servant who can

be dismissed now for refusal to sign a waiver of

immunity but under the proposed Code would gain an

automatic immunity and who despite a freedom from

criminal prosecution would still be subjected to

dismissal from public service as a consequence of

the testimony he gave in this immunity. There

may very well be an issue that is somewhat parallel

to a Supreme Court case which wil! be heard shortly

on the question of refusing to waive immunity and

whether self-incrimination under immunity can
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thereafter be ground for dismissal from emp!o ent.

MR° PANZ LLA: Wasn't tb t decided by

the U, S. Supreme Couxt recently?

, . FRANK: No, sir. This was a case

involving a police officer in New York City.

CHAIRMAN BARTLETT : Certiorari hasn't been

anted?

MR. FRANK: Certiorari has been granted.

CKA! ,IAN BARTLEY : it has?

MR. PANZARELLA: I am r_ferr!ng to the

New Jersey case where =he man ig ed a waiver of

immuni£y and admitted accepting a bribe and wha£not,

and he was dismissed.

R. F J K: He was thereafter dismissed;

that case has not gone up.

C IA!I@ BARTLETT: The New Jersey ease

has gone up.

MR. FR aNK: In the New York case,

eertiorarl has been granted and probably will be

heard this fall. The New Jersey ease, combined

with he New York case, su esu that this section

on Gr %d Ju y investigation meets very careful

scrutiny before final draft because i£ could run
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right dow the middle of those two cases.

CPAIP AN BARTLETT: Does your Association

approve of the principle that there is an absolute

obiiga£ion on the part of a public officer to testif

concez ing conduct in office?

o FP, ANK: I third= obligation to tes-

tify but there is serious question as to whether

or not such testimony should be grounds for dis=

missal.

C}LA.iP BANTLETT: What ould you think

about the provision that he may be dismissed upon

a hearing upon the question as £o whether or not

his refusal to testify was a dereliction of duty

justifying dlsmissal?

i [R. FRANK: Mr. Bartlett, i find some

probl with the question because under this

particular proposed section there would be no

ability to refuse to testify since immunity would

be automatically granted. The section is So

structured.

Ca%i LAN BARTLKTT: This is for every

witness.

I£%o FRANK: This is for every witness°

PAULINE E. WlLLIMAN
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I . I #2P: i don Wt see how this section

raises >-our pzobl m. This ection merely says if

you don' t sign immunity, nobody asks you to si

immumityo If you testify you get immunity.

I I. Fp oK: That's right; hatSs immunity

from crimina! prosecution. It is no immunity from

dismissa! w tich is the Ne , Jersey case.

! ° D Z R: But ha£ g s not a question

hat the Penal Law deals with.

} o F!LAI{K: We a e suggesting that it

should in the cast of the po lie sez ¢an£ since

you have created the area of automatic immunity.

We believe you should a!so create con-

sisten£ with the Supreme Court decisions an a ea

excluding dismissal for testimony given.

} . D ZER: We had immunity prior to

i953 and the Penal Law didn't decide that. The

question of dismissal, t t's not a penalty attache4

£o a concept proceeding or anything of that nature,

it really doesn't belong in the Penal Law or the

Code of Criminal Procedu e in my opinion. !£

belongs in some other body of lag like the New

York City Chsmter where i is no . or the New York
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Constitution. I don't regard tohat as a matter

basically for the Crimina! Law.

I . FPJiqK: i would have to take the

position of disag-:eement respectful disagreement,

became once you have created the category of

automatic imm,.xity -- and let us not go back to 1953.

. DENZE :

L . FRANK:

14iX. D ZEP:

it's the same idea.

- s the same idea.i agree 

The only difference -- £

is, the difference between the present syst .%nd

he one proposed here - is simply that under he

present system you must claim your privilege in

order £o get i ity, ereas under the automatic

system you den'£ have to.

I' . EN
'

"

That's right.

i ws the Same question

waether the police officer goes in and ela his

privilege or whether he refuses to sign a waiver

of immunity. It's the same idea. The concept is

that either o e of hose things a refusal to ign

° 4a waiver or he raising of he przv lege, depending

upon he system that you have resul s in dismissa!.

._ ,. Fi <: Under presen law it does
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that ¢or °ect.

C >i] ITLZ& : No unde the present

Pena! L o o ° tha Code.

!4R. FB K: Unde o presen other laves.

GP%! B ] T: Like the Constitution.

Cx<y o New ":'o, rk.

Lo these, provxs o :z8.

g s, d he ¢har r of

Those wo apply ....

They would be super npos=d on

these provisions jus£ as well.

Cg ! m ] D TLZTT: We do have you= points

and ! hink :hat bat !e is going to have to be

fought in another zorum b c e ' - the Suor me

° of °Co t says here is any ng lef ou pub! -e

offic÷z° e i ona p v _ons in the State Co sgl=

Sution we might he !e to address ourselvee to con=

sti u ional char ges.

! . FPI K: Of course, ;he question ir

this case ha we cited earlier in which certiorari

had been grar ed >a!!l have a definitive influ .ce

on t[% t section om the Statue C ns i u ion and the

Ci y Charter.

Section 205.20, hich deals wi h the
PAULINE E. WILLIMAN
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proceduz e for persisVent felony offender$, we must

comment again consistent with our co mmen'£ on 70.10

of the Penal Law ou tha'£ repeater sentences

should be mandatory and not disere=iona y. We have

serious probl es with the faev that the courts may

be g an£ed the discretion to give light sentences

in the ease of oftentime repea£e=s.

IAI[£ A! # d LET : Let me ask you this:

You are a 02are, of course £ha£ o persistent

felony sente : ce reqL izes £ Jo prior convictions

ins$ead of $hree der £he old la j but i£ requires

that they have served sentence under both of the

p=lOr convlc lons.

see no

Under that statute you would

=pproprza e sentence be-

ween he case of a fellow who had twice been

convicted for armed robbery and sentenced m d was

back before the ¢our within a period of five

years, ie£ s say, and the fellow who had two

felony convictions at ages 17 m d 20 %d he was

now 55 back before the same board for car theft?

o . FPJ K: If you role= £o the present

pzovisions i would have o respond that the pzesen

p=ovisions allo foe automatic pe2ole eligibility
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after 30 days in indeterminate sentence.

CIKA@ N BARTLETT: What?

. FP K: Automatic parole eligibility.

CI{AiP BAP L T: Jhere do you get hat

idea?

a£ al!.

[R. F kNK: In the present Penal Law.

C IP BA TT: Oh no, it ' s no£ true

For a felony? You had better read 

demeanor pa 'o!e ?

%y indetermina£e sen=enos.

f e you £hinking of mis-

Tha£'s a fixed sentence,

It says in cases oz _nde e nate sen£ences, that

ezJ.gib .z uy parole =-

u%==w= LETT : It doesn ' say £hat

.A 7Y , I wish I had £he Penal Law

wi£h me.

Only af£er £he minimum has

been served is he eligible o parole,

C ! @ BA .TLETT: A sentem.ee given £0

the per is en felony offender or his hird, if

Zhe judge choose to impose the persis£en£ felony

offender sen er ce, would not be eligible for parole
PAULINE E. WILLIMAN
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l i. F YNK: lIr. Ba le t I cau only say

at his momen$ because i did no come prep °ed to

address o nhe Penal Law, bu %e are submit$ing

other memoranda o you th re pect to this section°

iPd BARTLETT: Check that out.

. FP II: i hink you are % ong. We

rea!iy believe ha there is a echnica! f!a , in

the la xguage uhat ou!d perm! such a technical

issue to be raised. Home, ever, it is nonetheless

o ° position . m6 he tez for ° *pers s e o fe em s

=- hat a fixed te a such as existed prior o he

new Penal La wi!l act as a de erren and preven

the eou from imposing too lenient senSences

mpa o e ability ofpo _ ¢e officers o

generate respec for law and order.

Cl ! N ETT: You know he old la

resul ed in inadequate sem enees being imposed

ime and again because judges abso!u ely refuse

o permit a felony conviction where i ou!d re-

suit in a manda£o y send, ante d hey ended going

up to ikers island instead of to Sing Sing. The

fact i Z a£ der £his system £he judge can make
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" ia rat!ona, decision in the case d a persist:ant

offender decision can be madean%°- 
°

not, he c

be given the sentence zor ',z en he s conv&c ed

We h! - that i ind of zlex!bll ty S neeessaxy.

na urge of he problems hat la: . enfo cemen has

today comes as a consequence of too lenient senten-

mDusiu on of theee in the courts too uch 
° 

. 

just one more eh .ce' theory and the ab !uy 1o

bring both social and political pressures on a

- d_sca .o a-y powersj=d e who has " .... ' - " in these areas.

. z ,i% you on the reduction of

sentence i = °e . i ;h you i oiehea £edly. It is

too often the ... ,oe ,... even not in the persistent

offende case j ...... .... '" u & o e!,=a a g. u e calenda ° £o

o = in order £o avoidpezTni£ a plea o a _= ser .
[

the s e i y of go g 'ough an extensive trial.

That too is a p oblem for la 9 - " .... ' "

in e eh of 9!ese instances -- -

with i a ne Doz h, o .ha.: he pol ee mus

che_ ea e eo ene wzgh.

4jkZ A/{ ZA .ILZ :

addxessing ymo self go a di_ ere . oblem?
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you concerned ou the question of cerL'ainty of

punlshmen ra£he h severity of punishmen ?

V K: No ,Te believe t[ n£ in the

case of the pemsis$ent offendex, and i would use

a case d _ fe ,e ,6, om yours because you .=p ead

35 yeaz°s in yo.,u2 example --

,hen you h e ? d a ndatoz°y rule i£ has £o fie

everything.

of 70.10 of the Penal La could provide fo ° a s£rue,

t xe in hich he pez°sis£ent off der category , as

the:<eafZer u£i!ized by the co xt, So that you .,oul

no£ = a he 35 years ml s not tha, si, p e an

°- veneme ,.ce _ , e did not

£hi %k £ha£ the %enie cy the =eduction of sen ence

and the discre iona y powers e ed [alder various

statutes are compounding the p obles faced by law

enforce- en£ officers today=

. D -]Z : This is basically a Pena!

Law p ob!em because Zhe first thing that .ould have

to happen would be end enZ of the Penal Law°
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I R. FRANK: That is correct but it

addresses itself to this particular section of

your proposed Code because that £oo is an exten-

sion of the Pena! L=- the procedures.

I Ro DENZER:

Penal La- .

. APP

It merely implements the

You are going on the very

sotmd p incipie that every ime you have a chance

to raiae the point you do.

LR. A : i can't: help but observe

that political pressure 9 as used in the prior Penal

Law.

IL . FRANK: That of course is true be-

cause £b t is an area in law enforcement that I

doubt you can have legislated out.

I . !i4N: You made the observation

and I am just returning i .

C IAiRMAN BARTLETT : O.K.

LRo FRANK: der Section 355.50, in

search warrants, this section ! referred to earlier

which authorizes the use of physical force and

specifically Other than deadly physica! force.

CNAIPd4AN BARTLETT: You want it very
PAULINE E. WILLIMAN
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clear tb t when deadly physica! force is

that the police officer has the right to go ahead?

! . FRANK: Yes, sir. !n such situations

as the Penal La no provides or may hereafte

provide in the use of deadly physical force and

just a p enthetical note, the necessity for an

officer £o ca!! for einforc e ts in a d ngeroue

split-second inst mt.

C}LAiRI:L B TLETT: You a ee in many

situations it's he prudent thing to do?

.. FP ! E: If he could do i , but i£

does not provide for the split-second emergency

under which he has no choice.

GPA!P N BARTL T : i .

- . FRANK: i der A ticie 370, covering

eaves opping arrants, we agai respectfully

at the !im!£aZions on application for

eavesdropping {arran£s are much too restricted,

C IA £A_ BAETLETT: W ere ould you draw

the line Mr. Frank?

MRo FP : We would certainly include

the Police Department when the Police Commissioner

_ Commi s on orhimseif a Deputy Police the Chief
PAULINE E. WILLIMAN
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inspector, or those equivalent in o her departments

hrough the State make such application to the

court.

GEA 2 B TL T : Yo don think e

ought to go back to the old hing above the grade

of sezge t?

. F ii: l o ir. e believe there

should be limitations but that you must not exclude

the Police Departmen£Ws ability £o apply, or the

Police Depar£men£' ability £o u gilize the some

emergency procedures that are p=ovided in Section

370°20 where if they b ve reasonable cause £o be-

!i e £ £ a Glass A B or G has been, is being,

or is about to be c t£ed they can go for ard

with the eavesdropping. "

G IAi LaN BA T TT: Of course he so-

called ergency tap which is provided for in this

is dee ed highly questionable on a constitutional

basis by a lot of people°

.. FP ii: Yes.

C oiF I BARTLETT: l aybe by the Supreme

Cou £.

MN. FPJNK: What ge re saying here is
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hat if in the Commission's opinion 370.20 is

valid tb t it be expanded to include certain

police officials.

C}hii i !' A! TL T : 0 .K. drastically

restricted bu not eliminating the Police Depar o

ment.

. P: Do you have any form of

a' atu e in mind that" wo id differentiate the Ne

York City Police Department which is one =ype of

fish, bet Jeen everyghing that goes on throughout

a!! the S =te?

MR° FP LNK: ! think sir, that you would

have o categorize the authorization to he head

of the department o= hi deputy head and certainly

this : ould be applicable to he sheriff of a county

d i£ would be equally applicab!e I would thirLk

to the chief of a village or o o

C ! 72 1N BAP LETT: The problem hat when

we do this is e have £o make rules for the 9 ho!e

State.

. . FPdKNK: Yes sir.

CN.A!P,IAN BARTL T: i ould much rasher

have the desk sergean in the Ne Yo < City
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Department make the decision th n he Chief of

6= My character. They doPolice in many to zns Ja

not have the training that a police sergeant in

New York City has,

MR, FPA/NK: This of course is difficu!t

but sinc£ you have restricted only to the District

A£gorney or the Attorney General in 370 the abi!ity

to act maast be broadened £o include the police

function ai%d it beco , es the responsibility of this

Com_mi sion to find a definition that would make

that posszble.

M ° AAPP :

b . F aNK:

! t hough you might help us.

We will be glad £o assis

and I ill certainly £1<e your question under

advisement and come up with a response.

Gentlemen you have been very patient°

in conc!us!on we ou!d !ike to sta e tha we

believe that a great deal of good has been pro-

posed in this revision of the Code. We urgen£!y

request very serious study of the objections that

have been stated here to avoid pitting further

impediments in the path of !a97 enforcement officers.

I say to avoid in m y instances we who!eheartedly
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ha$ it is not a de!!be ate attempt o impede

but by the structuz°e of language it may impede

nonetheless t[ 'o h interpre atmon, it !s e .

tia! in our esa .ma e h2 within the framework of

civil Izbert es e do no bend So far as o render

protection fo all the people v ually impossible

up; =s=, on of police ability to act glves

LN "

! , and %der ,='o'
"..

_ c = n co d _ o s currently extan

no =h ng co d be more contrary to ae public ir -

retest.

We hank you.,

,,,..u. - o , D LN% Thank you.

. ' : ! ould like to re£u n to

= Mr. Fra lthe police o f ce question very Drme ly

_ on th n,: ! any different from most Assembly

men w n press eso The police oz , cer zn my

opin o the present staL-u ae has oone way afield.

M . F aNK: Yes si .

i'm not be n critica! of

e°° ",- h 0 "your Association but I n n o a if your Ass era=

tion v ere more active at that level a the time

egislat on is proposed as = co Lntermeasure, you

PAULINE E. WILLIMAN
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e J.aps would ge more o°== , . .....

flexible in their de£er ination to have some rigid

require :en£s hich i hink you %ould approve of,

your organization would approve of.

o. FF= K:

Sir, may i c ment on that?

Yes, please.

We oVe opposed every bil! =-

Ye , you have.

== every hi!! encompassing

every au hori£y for police officers.

o. A ,} f %]: Bu£ £here are £ o ways of

doing i o When you send a memorandum and le i

go a th our approach is ha you are doing it

as a pro fo a approach.

l .. FFzANK: No sir. In £he !as£ £b2ee

years i respectf !y call your atten£ion £o he

ooa nu a single ne p ece of peace officer

legls!a£ion has been adopted° O hers have been

renewed but no ne ones have been adopted because

we have ne more £han send a me orandt . We have

opposed strongly the expansion i he e areas and

feel that £he Commission has done an admirable job

in delineating exac£1y the poin of vie £hat we
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C!i& 'hi B LTLZTT: leaning on na

.'Z&. @ : Especially Lhis year,

H[i. FP K". Th k you en ,=n,, 1 - .

C , Z@ ZAP, TLZTT: W will now hea ; om

he New York C v ' a zidoo ' ', e_.3-, Mr Edward

/%n mony v sz- ' I as vme £ha£

order in wn'ic you warO;ed co be heard, ....

AID $OC TY NEW v *

:,sX. CAN .: Yes.

Fi s of al! le me s#v_ _ tha these sug-

- - " - " " the Code represe_ reset tS

of a £udy by v x°tuali2 ' '- ' "

City , i the ns be ox sugges" "o _ 
" 

r. or o we have £o make

- o o, . ..e al! any dero :a &on

of the fine job thaS's been done by the Commission

d the staff in r .... 4 this aft

on the proposed revision of New York's Code of

C imi %al P ocedt e a e ba ed on the expex°ienee of
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the Lega! Aid staff in the defense of criminal

cases throughout Ne ; York City and in the light

of o study of the draft law published last year

by the Commission on Revision of the Pena! La and

Crimina! Code.

Our first comment is that the Co isslon

and its staff have done a generally fine job in the

tremendous task of revising our rules of crimina!

proced , eo la some eases our reco mendations a e

put in terms of genera! policy without specific

suggestions on statu£o °y language. !n those cases

we e i!! get £o the Commission within the next two

weeks our suggestions for the revised provisions.

ILr tie !e !5°

We do not see y necessity for the

tolling of periods of !iml6 =_on d n a de-

fender's absence from the State or h!le his

9 hereabouts axe unknown (Secti a 15.i0.4(a)).

The provision might work tea! hardship on a

potentia! defendant , o is incarcerated in another

state d who e defense to a charge of crime in

New York may be severely h pered by the long

potential delay in initiating the prosecution in

PAULINE E. WILLIMAN
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We recommend the e! ninat!on of this

Amtlcle 20.

Section 20.20.2(a) appears to uo to

express a good principle on the prosecution of

a second offense "substantially the same in fact'

as a charge previously prosecuted, especially in

the light of tb_e staff comment pon it. We would

expect he same principle ' o apply in the fairly

frequen cases here federal prosecutions involve

substantially the s e facts as a possible charge

under N York la .

For ins nce a federal prosecution for

the imterstate transportation of a stolen automo-

bile by he a!leged thief or u der the tax provi-

sions of he federal narcotics la s should pre-

clude subsequent Ne York prosecutions for larceny

of the auto or possession or sale of the narcotics.

The comments and legislative hls ory should make

this clear.

To promote iform, ity on the subject we

recom_m_end tha Section 20.30,!(b) should fol!o ,

the federal rule that a previous prosecution wil!
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operate as a bar when the previous action had

proceeded to the trial stage and the j, y wa

so - n or in .e case of a On-JL y trial; a

witness as sx orn.

Article 30.

T$e recommend £ ,t Sectio o 30.20.3 cleaz<!y

requi e that the co :oborative evidence in a prose-

cutio based on he uns ozn test ony of a child

less 'than twelve year8 old ust be , v!dnece o£he

£h the testimony of another child or chiid e

ur der £ elve °

IYe believe thaZ evidence of a prior in-

consistent statement by a p £y s osm witness x ho

has given ° Sect onunzavozaD _e =s ony on £ 'ial £ °

30.50°!) should be a issib!e only upon a sho ing

£o £ e court that the f _vorab!e testimony was a

8 p !se to that party in the light of an in£e -

vi with the witness s %or£1y before £ria!,

]le believe t[%÷t the Code should bar any

proof of or z°eference to a previous conviction

or w_ong_ul co duc£ oz a dezend or other itness

(Section 30.60.i) m less the co £ rules that such

proof or reference is re! ysn to the issue of his
PAULINE E. WILLIMAN
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credibility. We suggest hat the Code follo ; on

hls question the principle laid do m by he Court

oz Appeals for the D stzi oz Columbia in Luck v.

United S ate 348 F2d 763°

Wi h z°espe¢ o he testimony of an

acco ap!i=e (Sec !on 30.70) e believe ha he

l w should require bo h corrobo a ior o s ppo t

a co vic ion a in :he r resent CGP Scallion o ,

and the caution by the cou t as provided in

ect un 30.7 i,

izh espect £o he statement of a

defe dm £ e ecov end . at the £e ms "improper"

and '%a-due" in Subdivision (c) of Section 30,80°2

be stricken as unduly est ictive of the afe--

guards agains the use of zhe n ongfully obtained

s uem n£ , of ar accused°

Ax ic!es 50 85 %d 90.

We have a n anber of related reco menda-

tions affecting ticles 50, 85 d 90 of the

proposed Cr ina! Pzoceduz°e La arid concerning

s _ eleney ox the " ..... :"

p osecu£!on and the ime within ? hich a defendant
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in detention i entitled to a hearing or trial.

First, % information or felony complaint

should be subscribed nd s .orn £o by a comp!ain t

baving per ona! l o 0!edge of fact .suppor£1ng the

o_ ens. char ed° u is necessary £o provide

for cases in T:hich such a pe . son. is £emporari!y

not avai!able a p ovision si!ni! to Section 55

of the N York City Cr ina! Courts Act (arrai -

men£ a sho t affidavit) might be included.

Second a prosecutor s for

the . of charge oz misd eanor or

!a£ion should be allowed only a£ the direction of

a Gr d J y or a local criminal cow.to A proseo

cutor's info aation should be required o be filed

prior to the trial of any case of misdemeanor or

violation £o protect againg£ the harm often re-

sulting frown the inclusion of mnecessary and

p = , 4. I n,at e in the o riZ complaint in

"4

Third, the La.' should provide that a

clef endmost may not be held in deteztion for more

than £en days [githout the absolute asst ance of

a hearing and deracination by the co, t that
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-,.

here is a lega!ly s ficie ca e agair s h ,,

ei he by y of a trial on a eha °ge of misde-

o or a p elmm namy hea ing upon

a felony complaint. The ales need not preclude

f hem prosecution of the charge in a ea=e heme

tha requir en could not be me bus should

ass e the defemd t' release from detention °

Ou expe i - ee has convinced 8 ha

only su¢ a m ale !i ° the ° '

pracSiee of detaining ma.,.y defend u s fo= u du!y

long period pen ng a i rial or he, ring. The

rit of habea ¢orpu ha8 proven la °ge!y ineffe¢=

tlve as a =ex edy for a defend&,i t i % such a si toao-

tion as too often the de %e mi aZi.on upon "the

- i1 itself is delayed or postponed.

2 ° tie!e 70,

We rec¢ e e d the ame 4heD, of the Stop-

and Fzi k s atute to incorporate the policy sug-

gested by Judge Van Voo hia People v. Sibron

!8 NY2d at p603 pz°ec!uding the use im e¢Idence

of zy ex£icle seized in a search mder this

statute except a - eapon o in t z ent %hlch was

the object of ne search,

PAULINE E. WILLIMAN
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A fticle 80,

Thezoe 8horrid be included in this ar icle

, !at o fingez=p znts a d pho$ographs of a

defenda a provision s i!ar o the provisio

n ne p esen Code Section 552 a fo he de :.very

= -od ,+ of all copies of fingerprints d

a charge.

The law should also provide for = re

urn of l! m ch pri and mho o a that mlgh

hsJe be °ansmitt:ed .o he Ne %o S ate

identif!cso ion and in :eiligence Sys d he

Dep tm nt of 3 sticeo

Article 85°

8ec 2:ion 85.05o2(b) shosld be amended 8o

÷.

co ic o e personally ith Sho persons nd for

;h p poses men :ioned in ;h s ;a :ute.

Section 85,40 hould be e ded o leave

in he di ¢re ion of the court_ the question whether

he procedu al rules relating to a mo ion o diso

miss a o indic en , especially he req ire t of

notice r! ing, should obtain on a motion to
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dismiss an information or a proseeu£or=s informa-

tion. ' here are many eases of misdemeanor or

vioia£ion £ ere such formali£ies 9 ilI be unneces-

sary and duiy time consuming.

A provision should be added o See£ion

85.50 allowing a defendant £o reques£ a Grand jury

to consider a charge of misdemeanor pending against

him, Tith a prog-ision as in Sec£ion 85.50.2 con-

ee ning a proseeu£or s presentation of a misde-

me _ or ehaxge to a Grand Ju y to al!ow time for

action on such a request.

A iicle 90.

When a defendanI has waived a hearing

upon a felony complaint and ihe court dete mlnes

o hold a hearing nonetheless under Section 90 

ihe defendant should be given 48 hours notice of

the hea ing.

Sube v s on 3 of Section 90.40 should be

changed o provide simply tha£ afier inquiry and

upon eonsen= of the District Atto=£ney if a hearing

has no= been held, =he court may °educe a felony

charge Io a charge of a lesser offense. The

additional requiremenIs included in Subdivision 3
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seem to us t_ ecessa ily res£ric ive,

Section 90,50,8 should be amended £o

requi e =ha a eou exclude i%e public from a

hea i %g on a felony complain£ on £he request of

the de_endam£,

a ticl e ll0°

We ecommend £he e!imlna£ion of See£ion

ii0,30,6 so as £o allow appeal from he denial of

a mo£io o sm!s8 n indic me £ on £he ground of

Insuf=%czenc of £he Grand Ju y evidence, Re !ew

of such rulings is essential o £he in£egri£y of

he indic en£ p oeess,

Ar£ic!e 140,

The action8 of £he £ria! cour£ au£horiaed

by Section 104,35, in forward a £ria!

afKer discovery by £he cour of a j xor's unfitness

or miSconduc should be permissible only - £h £he

eonsen of he defe %da.n o

Ax icle 155,

Section 155,10,5 should be amended £o

require £he cou £ o rule prior £o £he summa£ion8

upon any reques£ £o charge made p!°ior to summa£ion,

Ar£i¢ie 160o
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Se ion 160.20.2 ' sno require tha

any 6 " " of offenses giv 5y £he coupe o he 3 xy°

saou e ue a fok approved by £he defendan£o

170.

.=om 'pzobabili y in Section i700300

should be ch r ged 6o .e o able poss' mzlz y.

ec zo % ou. v should eq re £ha a

re, dicE of ¢o vic io ° by a £[ ee -j dge bench be

a % o . ° ,vision fo - a r a before a bench

of £1 ee jueg - zaUhe ha : a j xy, is a con-

e ..... " o £he exige eies of life in New York

Ci£y. ZZ .... .............= p ope howeve £o equi e £he

s e q /% i£y o £%e ue %e £ a£ is equired or

£iel e ZOO.

o- el na ee. The e are many

mi %oz ease i wnic . a p esen£e ee epo £ should

no£ be %dato 'y°

v .w S %OU e xequire g. a a

p 'esent ence repox£ be °" "- 
'

g J e £o e a £orney zo
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discretion to delete matte= id ngifying any of

the souses of information in the report° The

latter proviso should ass e against the poten-

tia! difficulties u ged as ground for the eon-

z!den alz£y oz :esentence reports. We have

found that presentence reports a e sometimes

grossly faiz to defendan £s a d leave the de=

lense able £o controvert prejudicia! material.

A ticle 205,

Section 205.i0.3 should require a record

of pz°oeeeding in a presentence conference.

ec= on 05.20 should include provision

for £he resen£ence of al! persons presently serving

four£h-off r der sentences der the Baumes La .

This secti % should also require a hearing in evexy

case of a proposed sentence as a persistent felony

offe der and Subdivision 4 should be eliminated.

Article 225°

Section 225.i0.!(c) should be amended to

add follo _ng the /erm cou £ he term "or ar y

official associated with the pxosecution.

Sections 225 .!0 .I (g) and 5 the term

°=p2ob bii!£y should be replaced by ' reasona'D!e
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possibility."

Sub,vision (a) should be eliminated

from Section 225.10.3.

Section 225.30.4 should be mended to

provide that denial of a motion made by a defendant

acting on his own 5ehalf for failure to conform

with the p eae_ng requirements ox the s atute

should be ithou£ prejudice to resubmission of

the mo ion in a proper fo m.

m icie 240.

in line with he practice in most other

American jursidictions Section 240o10 should be

amended to provide ha£ the conduct of the court

or prosecutor on £ ial may present a question of

law z r review by the Cour$ of Appeals, although

no protest was made a£ the £riai if the conduct

"plain e or . With the discretionary

jurisdiction of he Court of Appeal in criminal

cases such a provision would not increase the

b dens of the cour£ 5u£ would allow review of

he very occasional horrendous cases.

Axticie 350.

4 % application £o examine a witness
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condi lena!ly should be made upon a least 48

houra no ice o he other pa y so as o allow

time to M_epare for the xaaLination.

Jrtiele 365.

365.15.1 is probably uncons i-

tu ionaiiy and in any event undesirably broad in

providing for the search of any person in the

premxs s £o be searched The s£atu e mx h ali

for diz ection to search desi a£ed persoss, whose

search then would be justified in the application

for ghe warrant.

Article 390.

We read Section 390.50.2 as allowing

the continua %ce of the same cash bail for a de-

enee % released on bail a£ zhet_me° of his in-

dictment. Th s ? il be a welcome change from the

present practice in such cases to require a ne ,

deposit of cash bail with the Supreme Court, w[tlch

works a hards p on many Lega! Aid clients, 1o

cannot for some time obtain the release of their

original bail money.

Section 390.60 (and the related Section

235.40) shoed be amended to zo low the federal
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pra=tice on ir ermediate appeals in allo ing the

tria! judge to rule on the question of ha!!

pending appeal informally and t out the require-

ment of notice.

Article 400.

Section 400.05.2(b) s ould be amended to

bar e gibi!Ity for youthft offe der treatment

only en a youth bas previously been convicted

of a felony.

Section 400.20 should be amended o

prevent he practice foi!o ed by some courts in

requiring a guilty p!ea o the cr ina! ¢harge

before al!ow _ng consideration for youthfu! offender

treat en .

Section 400.35 should be amended to give

the resi ondent on a youthful off.%dot information

the s e righ £o a jury trial ;hich he T;ould have

upon in@ ic ment° The term here appropriate"

should be stricken from the second sentence of

t[ is section.

Section 400.60 should provide that pro-

ceedings t on a youthful offender information may

be conducted in private on!y . J£h the consent of
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the respondent.

To save time i ;il! Poo refer in my

to every one of o suggestions because

i don thir i 's ecessary in evezy case bu

ha£ Sheu! be £8/ e £o mean abandonment

of any i£ten suggestion , e made°

F s£ of al! very briefly with espect

to the ugges£ioD! on Section 15o10.4<a) p opos! %g

for the tolling d ing a defeuda £ s absence from

£he S ate or ; hiie his -2hereabou£s are nkno %.

There is one type of ca e that comes up in ou

experience fairly frequen£1y in hich than pro-

vision e £hii would work a real hardship and

we don' £ see y need for £ha£ £oil g. i hink

i£ may be a p_ov s on that kited o reza6ed £o the

notion in a civil acEio you have £o have pers aai

jurisdiction over s ebody but you can star$ yo

criminal proseeu£ion speedy £ ia! provisions i!l

come into effect, and then the defendant, knolling

of the case can ln oke [%i ights to be brought

to £5e Sta le %d assert his defense or prepare

his But if he is no£ you could have s e

rea! rdship eases.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



463

CEA 4}4 Z TL T : I hink you have

more than one a mpathet!e ea " o your point =he=e.

MK, ¢AP : Good.

O r econd com aen i with respect to

20.20 oSection °2(a) and it probably doesn °t require

any ah ge in the draft, lYe oo d just like e

m e a e = mt some pvnc _ oua person doesn '°

say n° - '-'= _=t eu e._ that the .n oseo of he Dyer

Act ! substan ially a!zzerent than the pu, po es

om grand la oea y pzo _sions _ ela xng to s eaiing

an au. mo !e or the p po=e of the tax coun in

the federal narcotics prosecution is ubstan iai!y

different than the purpose of the Ne Yo k City

ia , against the niawfu! possession of narcotics.

i dopo t think those laws e substantially ===- -

zeee al j urzsd. .c£ unen b, 'o= he purpose of ° " °

they techm _cal_y seem to be d f e en£ to the in-

exper_encea eye.

I don' [ y how you c %

be a %y more precise in this area. it's diffic It.

!± . C l i : o have a very good example

4in you_ comm=-- ts mow. If he leg slative history

could ! %clude one or o of the es ples £ha we
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cited, I ghi k the magge would be clear enou

to eve the mos p c iliou of he statutory

reader .

When e come to he firs suggestion

e have %der f i=le 30 ith respec to he

co o5o=ation =equi=ed in a p=o ecu ion based

on the %o n £es ony of a child leas han

£we!ve years o!d i ou!d read e statute so

th £ i£ %ould o£ pet ni tia£ eozzobo a !on £o

come f om the Zes£imony of o@ er child o

children de £we!ve ye s o!d. The_ e ,as a

question i the minds of so e of us.

; . Z APP: Yesterday as suggested

• :hat e change e child to c ! 'en°

,. C,A K: Yes, The i h espec t o

he e in evidence of a p=io inconsistent s£ate-

men made by a party's itness toho on riai has

given es£imo y nfavorable to £ha : pa ty, we

£hiD/ £ha£ £ha£ should be a ssibie only upon a

shoveling to the co - £ha£ the favorab!e £es£imo y

was not a s pzise to the pa o£y the !igh£ Of

the zit ess shortly before £ ial.

£ . D Z R: Obviously i£ s going £o be
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a surpzise £o him or he , ouldn'£ have ques£iotled

him.

. GAi%.: Well, hat should be, I meaq,

if eve=ybody i behaving qui=e roperly bu surprise

comes p in £ iais f om £ime o £ e a od e £hir .

he eo £ should have a chance.

! %o D ZE : The point here is £hat is

distinguishes be£? een £he %itnegs ho is mega£ive

an4 says -o

£ .. D APP: The poin£ is £he Dis£ ie

A£to ey kno s £ha £b £ fellow is going £o say

tha£ th feii J wa no£ meat.

1 ,. CAY2 : e pu s h on the s a .d no

for £he p °poses of credibi!i£y but for his pzioz

I % ° DENZEF:

ahead of theg e, e,

is the Distric£ A££or ey

Sure he is.

eli eu a d g ngHe has 

Tha£ prior s£atement he y

feel is needed° We are in agreement a £e how i£

should be condue'$ed and ! hink i would be helpful
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o aa -e he cou a z ule o t.hai:.

: <... ' ' ' 'o . Xn ot.he o ds, you an it

ccmmi : eg o a p e! naz:y nea ag on wheahe the

Distric A o ey ,a

ros c to come in not that he muld put he

has bee % to!d by somebody some de ective oz° me

Gza d J y o . ga 7 a statement i8 going to reePm£

calz him " °

p ope way o n-- 
°

e e fo £ iai .u : maybe we sho id

. l£q P: You are not suggesting tb £

i ev w been done .... "

. G o:

it ha De n done.

\

No we axe og s ges£ ng ha£

£ might be.

PAULINE E. WILLIMAN
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co £ ould b_ave occasion £om=.= o such ruling.

The sta u e ,: assu e b the p ocess we have

in mind is desirab!e.

O next suggestion ouid extend gome- ha£



he provisions of Section 30.60.! indeed it would

extend £hem ubs £ially because we 8ugges tha

• she Code sho Id ba ° any p °oof o any =eference

£o a p e fio convicZion or -:o gfu! eond c£ of

o£ :ow?

fae£ £ha he has a p ioz°_ . ,' "- ' ' ',:_ _ , o_ obbery

- , , his e iwould yo say heo = ha - " "a - °'-° " .

b , - : would : "

yo opinion?

_ Fa_ oa o :zi, ' ions fo

,. . =, ..... reflecZ on his Zru !a: tei iing perjumy

larceny - by <° '{-:" or =. h-'n , ,,m- e .

woul a¢ ua!!y be the only ° a _. na could
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be bro t out.

. CL : No, I think a fellow who had

a string of convictions for confidence game activi-

ties could expect that they might be referred to.

Io . PANEAP LLA: So, Mr. Cart, a pure and

simple burg!at that has i0 or 15 convictions of

simple burglary or because along the line he

hasn't committed perjury or larceny of trick or

device or deceit, you can't use the say, 15 prior

convictions for burglary?

o CA : I don't t ink you are using

them on the issue of credibility. Actually o

suggestion comes out of experience that sees

such a man l0 or 15 convictions is a lot of Con-

victions. Let's ake a fellow 9rith two or £hree

convictions and maybe some years ago, as Mr.

Bartlett did. Very often that fellow is in an

agonizing position when he has a defense to a

pending charge of burglary.

. . i APP: The reason he was arrested

was his previous convictions rather than any evio

dence they have on thi one.

MR. CAP .: Could have been and mlgh£ have
PAULINE E. WILLIMAN
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been in burglary cases, especially°

.i . D ZF : Let me cal! your attention

to the fact that this ection does not purport to

set out the scope of cross examination in that

nature,

, CAPaA: No,

MI, DENZER: it simply says in effect

that z en there has been a denial presumably on

cross examination of a previous conviction then

you can introduce the evidence of that conviction,

!t does .'t purport o say whe you can ask him

what you can ask about. It simply assumes a

proper cross examination and a denial of a convic-

tion and then says it can De repudiated by inde-

pendent evidence.

another provision °

. CAPd :

vision.

cross exemination of this nature,

What we are requesting here is

Am explanation of this pro-

Delineating the scope of

the man be allowed to lie abou the previous reeordl

PAULINE E. WILLIMAN
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This section only deals th i£ after he has lied

about °26°

I. . AL : AI{: Wel! of course, he won'

have opportunity to lie if he is not asked,

! %. CAP : The use of the cross exa i-

nation were limited and i were a proper question

about a prior convic£ion i hirl we 7ou!d agree.

If he !ied about it, then he could imtroduce proof°

° I@ APP: So you are addressing yon-

self o a differ % sec ion or suggesting that we

c eate a differen$ seetiom.

i . D iZE?,: if the cross

ha8 bee improper, the cross examination in which

he lied about the prior conviction is improper -

Mi . CAPR: Yes. The m jor import of our

s ggestion has £o do with cross e amina£ion mnd the

very Situation £ha£ was raised by the Commission's

member although it's pretty race the= you have a

fell with 15 prior corf ictions because he is

usually locked up somewheres.

Then with respect to he testimony of an

accompliee we think he Commission should retain

the procedure.
PAULINE E. WILLIMAN

CERTIFIED SHORTHAND REPORTER



471

Then we have severa! drafting suggestions

with respect to 30.80.2.

= . AL : Excuse me your agency does

practice before the Federal Bar and we are trying

in effect %de 30°78 to eomfo n £o the federal

practice. Have you fo d that the federal practice

has hurt yo

that it has h £ you?

. AI P :

convletzons.

We don W£ like the federal ru!e

} . l arra, have you found

it has.

Obviously it's resu!£ed in

eS •

in unj st

I think so 9hen they have

these paid dercover a en£= oo e not narcotics

agents but are d g addicts ho are on he payroll.

They may be accomplices %d ha£ testimony alone

nd the defend is comvicted.

I: . KNAPP: Do you hink the testimony is

unreliable ?

I. . I oRA• i think so.

PAULINE '. WILLIMAN
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tm. CA : in 30.80.2(e), and (e), e

suggest tb t severa! terms be stricken° ! think

oO. (e)the statute really already ea iea in 30.° o

sufficiently the notatiom hat i must have been

¢ondu¢ that -ould improperly dermine a defendant'

ability ao ha$ i ould ugges' go add improper con-

duct or due pressu re, i seems to us makes the

hing too a a test°

Then I think in (e) a false statement of

fact, we £hi : a raise statement of fact that the

defendast ,;ould simply incriminate Lu.me= & is al!

that we should say.

MKo D Z : You mean you don £ like that

! 21o Clio&: No.

hI .. D Z K: S.,ou d every statement made

by a police officer qhlch migh fend go m/ e the

defendam.£ inordinate himseif shou!d that be ex-

cluded?

MR. ,', °, , False s a emeng,

l, .. D ZE : Suppose a police officer

tells the defendant, "Your mother i8 dying and the

!ast thing she said was I hope to God my son ells

the . u o Aeguaily we find that the mother is
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not dy&n and she didn't say tha

less!on?

So the defendant

Would you ou !aw £%at con-

MR. C R: Yes. •

1 , DENZER: Why?

R. e us don ' t think ha,. C _L%. Well,

false tatemen s should be used in an interrogation

of t[%i kind.

.. DENZER: Remc be , this is not a

question of physical force or anything like hat.

G antedi i£ ay be a !it£1e tricky but isn't the

£es£ here whether there is some xisk £ha£ the

sta£eme= £ made wil! tend to induce a false con-

fessfon?

. C @ : Of course you would wan to

avoid that but i suppose there you might be worried

about the statement that somebody else is going £o

hang if you don't 'lest up £o this minor off se.

Certainly you don t wane conduct , hieh would induce

falee incrimination bu I think that the standard

of Interrogation should be should preclude, false

statements such as the one you gave.

.. 
-

APP: You mee % suggesting, the mo e
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common kind, the suggestion thmot somebody else e=o!4

the story?

} . C,!@2.: Yes°

i .. I@ 2P: That ould seem to me o

crea =e mo great risk of false incrimination but

ou!d eate he risk of producing incrimination°

i . D g i: At any za£e that ' s the

purpose oz the or I in there

SLP.: We nders d that.

Thei E c e to a mber of suggestion

that e [ ve :Ji£h respect £o the provisions of

z ticle 50. They also bea on the provisions of

rticle 85 d 90. e have mot made a series of

specific su e io is but e have £ o or three

genexa! policy suggestions [ ch in tu . involve

en t of a n ber of sections of the Act and

X £him!:o ge ake these a st aong!y as a y s ges-

tio e ake because they relate £o the situation

that e see in the cou ts and in this city thxough-

out the city every day of the week d that is a

m being held ram £oo !ong £o ans er charges

ithou£ a hea ing on the sufficiency of the cha zes

agains him.
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., DZ%ZER: Have you read the sectlon

Mr. C£ h!ch equires ha£ upon appllca ion of

the d d t held fo - ho !s charged wi h a

felony in a !o er court and who has been in jail

for 48 hours 0 £hout y hearing having been eom-

menced he us£ be released on his o m reeognizance

o. C P2o: Where is that section?

I£i, D ZER: ThatWs 90,70, I£ says in

effect he i s in there ho $ in 3a_! and no

hearing ha been ecd menced on he felony cosplaln£

he mu; £ be D o'd %le s it "s he himself who re-

ques£ i£ oz it" ? ! ih hi con n*£ and so on

good cause is shoz 4%y not, That is meant as

a safeguard at least in e onv cases

o Ci# : /es e had read £ha . Of

course 90°70(c) would permit something to happen

hich does often heppen on felony d misdemeanor

charges today. People sho good cause where the

felony complaint could not be disposed of.

P , D NZ : That ' s intended £o jack £ha£

up as much a possible if you read the last sen enc

"Such ood ca e Bust consist of some compelling

fact or ei e st nce hlch precluded dlsposi£ion

PAULINE E. WILLIMAN
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of the felony complaint with the prescribed

period or rendeL°ed such action against the in-

eres of justice,"

l o G : If it were effect oday

ho o d ' [d.s affee some of ov e!! ns simply

because he judges eannog get to the calendar

for he ring ?

l ., TZNN.: Tha ou!dnWt be good cause,

Remember s doesn't involve the dismissal of he

charge,

®:. G 2 : No no , e e not suggesting

=he cha ge should be dis ssed ei he . We

ook a !onge pez !od thaa 48 hours. Fram2%!y; oe

" e e coveri the misdemem or situation too.

MI. D NZg : Tha£' a question of speedy

t=ia!.

MP. D qZgN: I don't think e ¢ n do

anythL g i£h £ha£ very cons$ruc ive!y. Once he

is eh ged, then he question of whe . he is ied

on i£ is a speedy rial quest!o but hls is prio

to that. The e is no indictment 5u£ he is simply

a raig?oed o a felony complaint a d there e say
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CERTIFIED SHORTHAND REPORTER

/



477

he has to be R©R'd in 48 hours.

Z. C i: Misdemeanor violation°

° Are you going to se a

definite time in bJ ch he ria! has to be com-

menced after the filing of the accusatory ins ru

ment or the info ation? If you are wb.mt i it

going to be? A!l right, !et' say a week just o

t / e an arbitr r$ fig e tb zt ight be all righ

for . ome cc ur , lee migh be ,_=!t_ right for 3u0 iee" 

eo, £ upste£e ! den t - . Wou!d the s e rules

apply o sho lld they apply to the N York City

Crimina! Court?

o C#I " ! 8 not speedy trial neees-

sari!y it's the question of detention° !t , ou!g

be a l it on the amo m%t of time the _= u; =^- - eoul,

be he!d pending £riai on a misde e or information.

[ see.

Actually there are many of us

ho feel t ha£ i0 days should be less time but this

is he ree _.endatlen tha e se£t!ed on to raise

the uest!on but that there hou!d be some in-

flexible rules ith respect to detent!on of de-

fend nts in £ s situation that e nnot be obviated,
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is the thing e say to you mos strongly.

erday, alklng about. he hearing, that there

i

sho d be mandatory hearzng in . lony cases,

Does yo o gan zat!on bel! ?e zn hat?

MR. KNAPP : in other wo=ds, they don ' £

llke k!pping felony cot £ and going direc£!y to

@rm d J y

T e=e are m%y, many cases in

which a hearing is highly desirab!e. There a e

some se n which there are difficulties raised

by giving the defendant a and ! don t £hi k

an exbi rary rule -= i don' hlnk we would recom-

mend an exbi£rary rule.

I agree i h you.

!n some eases where the prose-

cuter conducted in getting he ease on, really,

tha "s in everybody' s best interest, including

the e zendan£ s.

We!l, ! suppose even £he

people tha were ar Jing yes£erdayweren' sug-

gesting the defendan cou!dn' ai .

> . CARE: What?
PAULINE E. WILLIMAN
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yesterday --

People who ere urging this

You can°t expect the defendant

k
to waive it in those cases even oL h it may be

in his !nterest°

in connection wi h this we waut to

emphasize im ca e anybody should think that a

rit of h beas corpus is available for anyone

being heid it'sno . It may 
°
D ing on a hea ing

sometimes b £ it ra ely !l affect the progress

of the case very much at al!.

Coming to # £ic!e 70 and Section 70.70

we recommend £hez÷ the endment of the Stop-and-

Frisk L J,

i£ . @ APP: ! have the greatest respect

for Judge V n Voorhis but that se s to me like

an asL%ine suggestion. What sense does it make?

, o CAPd : i think you proceed from the

notio that this is an extension of police po o r

with espect to an individual° it's justified

on a marzow ground - that is the safety of the

policeman.

. !%NAPP: !f you a e doing a justified

PAULINE E. WILLIMAN
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act and yo ge evidence i a£ hls guyls he

fello a 8ho Ker edy hy he devil shou! 't

you be able o use i ?

l I . CA : Wei! the ouJle is then the

way he !a is %nigten hat the justified act may

5e undez£aken for a justified puzpose. The frisk

may be j t a general sea eh and it is in many easel

We are sugges£ing Judge Van Voorhis sugges£ed that

the statute be narrowly av ir its scope to suit

the p xpese hich e don"t q r ei wi£h that the

police should have the right to p otect £hemse!ves.

° APP :

vent subte zuge

l-i . CAP, R: Yes, and we think necessary

I see. ! des .gned o pro-

for t} t reason. ybe I have creased your

respect for Judge Va Voorhis.

You cou! t do that.

Then in Article 80 with

respect o fingerprints and pho£og :aphs, we

touch upon something hat comes up !a£er in

the Code again in the youthful offender provi-

s!on and that's hat happens after a defendant

has been acquitted and the eha ges have been

PAULINE E. WILLIMAN
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dismissed. We think there is a very healthy pro-

vision in =he pmesent Code r d he fingerprints

and pho ographs should be returned to him. How=

ever, e thimd i shou!d be ex ended so that he

S a e re :i . to h n everything in i s possession

-- that is fingerprints in Albany as well as

finge pz°in£s i % New °fork City and Buffalo.

M o. 3 f : How a e v e going to build

I o, C g .: Weli ! £hi £ if you recognize

that o e£ ng like this should be done after an

acquittal or dismissa! of the cha ges you e

saying that the record of his case is not neces-

sary for building up our ecords.

f< B LEY. Of course you now vo!un

ary prints are filed £oo.

£e.. C q : i neve met a defendant ;ho

ouid voluntarily ---

. B qT Y : Civilian people.

M . G : i realize that, % don '

necessarily quarre! with that.

Let me say here tha the practical

significance of this is not he whole story.

PAULINE E. WILLIMAN
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This s $o!ic business of delivering back to a

man . h,m,t you have ! n and e e er ome of

these paztic .la !y in misdeme ox cases, a e

imnocen'g ca es charged by neighbor, s with this

and that d nhey are brough i . and finge -

printed, To give it back o him d say Ai!

right %e have no record of this in he Police

Department a d you have been acq .££ed, ' 1£

very vex°y in por£ant9 thet oeally is aimos£ as

import £ a the practica! effect.

o. I P: As a prac$ical matter we

cs £ get i£ back from Wash g£Ono

MR, CAP " There 9 e suggest £ha we

be given the state right £o e es£ them back°

%qhat we ould be able £o get with ha£ I don £

ow, B iding o o £hie step e d the New Yo k

Code of Czarina! p oocedure we : ould obtain

federal procedure. The fede ai gove r oem£ i seif

many federal a eas h £e shown a ¢o ce n fo his

general prob! of the fellow 9 o has been acqui££e

a d w £ do e do o m e s e %a£ he feels £ha£

he has bee vindiaa ed°

! o, D qZ .: i think you a ee £ha£ he

PAULINE E. WILLIMAN
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[ s a you y-, symbolic va ue %d emotional

value.

That s z o£, very important. C R.

. 2 P: i ag °ee with you.

.o C S ,o Then in £ e e 85 we make

ugges zon d i i!! ez= only o one

that is the ues£ on v he£hez° the proeeau al r es

relating £o a motion £o ei mzs indic ent-,

especially £h® requiremen i of notice in Iting

should obtain on a motion to dis ss n informa-

" ;o e o " We think

that sho d be left £o he discretion of the cou £

rather [ =quzx°ee as i£ is nder 85.40 as e

: . because he 2e az°e 4 eej so mamy eases he e

you ho _d ve £o fo!io =he mere fo a! and

drawn out p ocedu es especia!!y , i££en papers.

R ber, there are disposed of in the New York

h % of hous %ds lite a!!y of misde-eour ed

meano vzola zon cases.

. D ZEII: You th n . h_s procedure

is :oo eompllca£ed for the l e cou ts here?
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' ,': : ' - ozk fo all na zes. ut the CoLOr could

o° '= ., . you ml ht have informationeq e e T meam

a se all the q estions eally i -

dict t raises a d you mighE t £o have no,ice

aive of a paelz na y hea ing the court dete =

mince 1© hold a hea ing = tbi: tha. the de=:

fenda ; sbmu!d have at least 48 hours notice be-,

cause a practical sa e in many cases £ha£: s

part of his trial d he should , ,0 £ ne £o pine-

pare zor c,

a p ovls en a v g such notice :he e you haove an

eme geT cy case like a witness is dying or something

of thatn= se' e- in the discretion of the co £,

The ' ° 

waiv,e , d you have a i ness on he poin of death

a d you ;e %£ to get his °es £ mony.

PAULINE E. WtLLIMAN
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shou! be able Eo do it --

{. ¢ . : There i n't any requirement

of noi !ce in here at all no .

him into co t --

should be notice.

°fou could 5ring

! m agre %g that there

i see the e _zz culuyo !

wouldn't w t £o have a 48=hour requirement and

have he +it %ess die hile you eJe e waiting for

i . ±z _ze ho id be some . . .

i % eonnee£ion i£h e-he tatu£e govezning

the reduction of eha gee from the felony to a

lesser often e, e think . t.. the anguage of

Section 33 S division 7 of the New York City

L imi al Cou t Act a£ pzesen is be££e than

he language you have in this 3,

frank!y because i£ gives the court mo e discre-

tion m d is iese fixed in i e z°eq z en£s as to

fin4imgs that have o be made.

See£io 90.50.8 e t i = that the defenda

should have the right to cause the public £o be

excluded rather than s ply he right to request

the court o do so. Yes, i hink £ha£ provision

t
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-.o

for a public trial or public hearing is really

for the 4efendan£'s benefit primarily and he,

in some cases= he is the one that has the greatest

interest and I think le should recognize that.

. AL N: So your theory is that

since it's for his benefit that he should waive

the public trial?

. CARl<: That's rlght. The=e may be

some eases 9 here it ts highly desi ab!e for the

defendant to do that and the cou t decides out

of some reason that they wouldn't do it.

in Ax£icl l!O --

I . AL _AN : You are not going to be very

popular th the n ospapers.

!- . CI : Well, maybe e can find some

other ay.

We thi that he denia! of a motion to

dismiss on the grounds of insufficiency of he

evidence before the Grand Ju2y should be appeal-

able. We don't think that the situation described

in the staff gs comment arises sufficiently often

to out eigh the desirability of having a real

check on the integrity of the Grand Ju y process.
PAULINE E. WILLIMAN
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o. P NgARELLA: Wha a e you going to

go up on if you can see he Grand Jury minutes?

It ' s appealable today.

What ' s the practica! value

of that? Assume that a defendant, the Grand Jury

minutes ere inadequate let ' s assume that, be-

cause the D!strict Attorney was a dope or for a y

other reason, Then here was a trial and it as

proved beyond all douSt tha the defendant vas

ailty, enough evidence° What is the practical

justification for setting that jud ent aside?

. C : Wel! it has only to do !th

this safeguard h!ch the motion is in itself.

MR. KNAPP : On the motlon is a different

thing.

I . CARR:

the federa! side here the Grand Jury --

MR° KNAPP : But answer my question.

Here again our experlenee on

What

is the practical justification for setting hat

judgment aside?

indictment.

I . KNAPP:
PAULINE E. WILLIMAN
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improper indic ento What is the practical injury

done £o that defendant? The District Attorney

forgot to ask a proper question of the Grand Ju y.

MR. CAiR: wail, that could be a reason

. KNAJ?P:

for !t.

Al! r =ht. Supposing he

forgot to call a itness.

how has that defendant been injured?

really injured?

As a practica! matter,

Was he

.. CARR: I don't say the defendant is

inj ured°

.. L P: Who is?

MR. CARR: ! say the process --

C L&! q BARTLetT: You are concerned

about maintaining the integrity of he system?

ir ,. CA : Yea.

! . D ZER: Remember that the Grand Jury

is supposed to be a place where frivolous charges

are sifted ou£before they are brought to trial;

that's the foundation for i£. Suppose that you

don't have a prima facie case before the Grand

Jury but you have a great dea! of evidence and at

the trial you have more evidence or the missing

PAULINE E. WILLINIAN
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link? Looking back at the purpose of the Grand

Ju y that couldngt have been a frivolous charge°

M %. C Z .: ! would ass e that in 999

out of 1,000 such cases the judge you!d dismiss,

reindict it and the thing .ould go forT ard. Why

do you have the motion to dismiss for insuff!ciency

I . I APP: Because pendi the trial he

shouldn't be in jai! and if the Grand Jury minu es

are insufficient he should be on the street. The

judge has made he mist / e and he has been denied

that° Had the judge acted properly, he ou!d have

been rearres edo You can Wt correct that miste! eo

Dinar is the rationality assigning he is a murderer,

or ear thief what is the rationality a+ thi point

in putting the defendant £o the expense and the

n the Reles case lettingpeople to the expense and -

a vicious m dere= go free because the witness has

died in the meantime? a£ i he sense of it?

.° CA : We!! the sense of the appeal,

it se s to me, is with the denying of the motion.

. I<NAPP: The sense of the motionmakes

a great deal of sense°

. C# d<: Judges tend perhaps to rule

PAULINE E. WILLIMAN
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upon motions°

i o I APP : You a_ e ass ing that judges

are not conscientious -=

I£ ., Czar: I aau assL ng hat most such

motions i!! be granted.

=AiFdJ B:- .TLETT: Pres anably he ame

point you make abou appea!abili y.

lh o I 2P: You e not asking for an

interlocutor7 appeal?

MI%, C i a : if the C ission qould con

sider inter!ocutory appea! in a criminal matter

of this ki %d =--

We are agains in£er!ocutory

appeals.

%I, . CAFd : Here there might be a reason

for i£o If you have an appeal why do you have an

Appellate ys£ m any ,Jay?

To prevent injustice.

Also to help insure the pro-

prie£y of your trial court rules and decisions,

Io£!. z P: You have au Appeila e sys£

£o see that the wrong guy doesn't go o jai!.

I_ . C4@/ : That's he primary purpose
PAULINE E. WILLIMAN
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but there is another purpose.

C A L&N B TL ! T :

point on Ii0

O.K., v e have your

think i 0_!l pass n 4 to

MR. C\P : We ;ould oppose tha .

C & BfuNLTT: i can see £ha leading

you to your proposition and ! can understand i£

PAULINE E. WILLIMAN
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but isn't it true that frequently retrials are

required because of one ho_dou in direction

or another either aeqult -al or conviction?

"4

Aren't we getting --

I o CAER:

that is?

Ec frequent would you say

MR. M PA: They don'= lxnve hem too

frequently° In many ins ances the District

Attorney realizes he hasn't go a good ease d

if it's ten to two, he dismisses the indictment.

CPLiP B LETT: If on acqulttal?

MR. ! A: Tha ' right.

C%IAIP@N BLNsLETT: Ten to t o on ¢onvie

tion too.

MR o IIARRA:

lowe= plea,

MR CA R"e e

The defendant may get a

I hink he British law has

just u ned a ay from the jury al ogether hereas

°
e have mot. Certainly in some ount!es in New

York ° "C 6y the jury is a very healthy institution;

hat ' s ou view.

C a%L [AN B SL TT: "four point is that

ha ever the rule there is no rationale for having
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a different rule for t ee=judge coup°is?

HR. C $2 : That"s right° Actually, this

may also be a suggestion of convenience because

I hink she quesl:ion of having a three-judge bench

ry a misde eanor charge is probably going o come

up before he Appe!!a e Co So There has been

Appe!!a =e Co t in Ne England b has already

held tha you have to try misdeme er ea es before

a j yo

due p oc ss?

Under he federal

" - "° There is no question

hat i would be req red unde: our Cons ztu _on

as i s ds° This °._s ue a ho ly deba ed in he

Constitutional Conven :Ion and he jury rial yas

inser ed °

I . C 1: ! n n his ould m ke he

ns z u ion of he nree=3udge rmal a s ronger

I ]APP: Wha ou!d you sugges

= ' "' is two o one conviction?

I . C#a R: Like a .... uryo

PAULINE E. WILLIMAN
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I Po. ! ]APP: Tyro o one for acquittal.

dB. CAPoTe: I don ghink here would be

too m y retried. 

in Article 200 d 220 wi h respect o

p esemtence report, e hink he req airemen of

a p esemtence repor£, and it is covered by Sub-

di is!on 2(e) and (d) is £oo s£ringent. 1£ C n

al' ay be zeque ted by t he court but £hez°e are many

such cases " here ;he sentence is only going £o be

five or six months some£hing ilke that ohere you

don'£ eal!y need a presentenee epor£°

Then on 250 e hink that he Co ission

should face up to ha has been a very unfair

practice in Ne York d hat is £he confiden=

oftentimes on sentence a rea! injus£ice is done

Lha£ migh£ have D=en cor cec ed by £he defendant

and his colossal.

h%i B ?,TL T: Thi proposal opens

£he door a little b!£ mo e £h n is p esent prac£ice

M .. CAP .: Tha£ i€ £rue and we elco e

PAULINE E. WILLIMAN
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C oI i7 £ TLZTT: !t is a ep eseL%'$a-

tion of facts by iefense counsel [ ch differs from

the probation oeport. P.ealiy i thim! it hou!d

require the judge to ¢al! a hearing even in

cb mbezs. We don 'g Wan to :e a full advers y

p ceed g out of sentencin$ eithe do , e?

! . C m.: Oo Frankly I liked the

British system that was described in your office

= we!l i guess maybe you were oW here - by a

oup of itish lawyers and judges a couple of

years ago and they said £ha£ the udge was de

an obligation as a judge 'to cal! to the attention

of the defense counsel any adverse comments in the

report.

G [ A ?fL : Could be done !£hout

hand g the repo t to the defense counse! could i£

not ?

. CAP@.: That's he way ! 's done in

= " - #ould be be er o give him

the epo °t de!e£ing if you iil, ny !dentil!ca

tion of eo ces of the materia!.

Pn .. ! APP : Of course that's unrea!is' ic.

Is i ?

PAULINE E. WILLIMAN
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source f om =he con =ez t, !% i w beca<%$e the

Commissie hasn faced up o i, .

.o C : What you have done is a big

step in he 4 °= o direction. We are us ur i o== n

<

Then in i} = icle 205 on he presentence

conference we £hink £hat sb s:!d be on the record.

...... ne pa ties e wamve : he record if

they ish b o he =%ise e hinh it whou!d be on

the meeo d,

Then in connection wi h A =ie!e 205°20

we ma[ e a s %;ges ion v.hich may o may no be

appropria%e for t[ s Code bu ia eer ain!y is

appropriate fo consideration by the Co i sion.

We hink £ £ a some ne point i o £ime a!!

person8 oe ¢ .g ou tn-o en er sentence8 should

be resen£eneedo This change -

l o. APP: You mean b ou q£ up and made

°etroaetive ?

C olAl Bb TL T : You know, there are

many fewe th n i £hought here were.

! . C@@.: Even if there is only one.
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That would be easy

We eo id do b o ozrow.

if heve is only I00. Righ

now you have I -pe p_e being sentenced under both

° Ne o. York Co6n y d thaprovasions right here in"

i ,sn t right. At some point the more prudent, and

we A o ....... h .... the Po. ce Department. or he

..... or eh s we t in .: hat thepo J an . , he PBA on ....

be e !aa should be applied e everybody in ° 

Carr that the o!d fo x i e loses law did fre

quen ly . . , .' '° " in ea inadequate disposition of a

charge simp!y because the -=

, o u had to have a mi

demeano a d hen you eo !d do J:.

! think I could paso on to A t .c!e 240

and here i must a nit that %e have no spelled

ou o ue e _o in oo great a detail and we

p om se a e mezaorandu £o the Commis io

o , you will get " 1 especially on this subjecZ

h n there should be some provision forbu£ we " "

a !i£t!e r ! a£_on- of the ju sdie£iona!°' !imi£a

glens on appeals.
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. I APP: That' a constitutiona!

probl .

I£1. CAP : Wel!, if you are going to say

that it's a question of la you would fit within

othe constztut onal limi£a£ion wouidn. t you? All

you have to do is define it a a question of law

which is the ay it g s generaiiy done inn ' t i ?

As f a the practical problem is conce ned, he

court he s or ly those erimi ai cases that the

j udgeg 0a. t £o hear.

M . D NZ : !£ presents a question of

la- if there is an objection t-,alen £o i .

MP.. CAP : eli, now °ge have shifted in

this d aft, which is good to some kind of protest

and aet liy we are saying hat if £ha£ ques=!on of

substantive propriety of the conduct is fairly

presented and squarely presen6e by the record --

MR. APP: You are asst ming the situa-

tion ° =n=re Legal Aid takes over the case after the

convfc=ion and the la , 3er just didn't make any

objections ?

MR. C R: We are ass zn= that the

defendant's counsel was asleep at the trial and
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we think there should be an oppor$ %ity hich

exists in o her sta es, and i think is coming to

exist u der he practices of he Supreme Cour

in this a ea now for review of he horrendous

case.

C A L i i B £LETT°o Is ha the way

it has go be?

speak ou ,

cipli ary,

We canUt just e!i !nate hat eo sel

i should be there as a dis-

i wo l imagine ha£ he

court - ould ti e £hls horrendous case even now

and f n_ ha as a matter of la there was no

trial in the case you are describing.

I o. CA : To fo!!o J a pa£h that has

been followed in ogher j isdic£ions, and %e wi!l

give you a memo on that, there you would be asking

the judge to sort of strain things.

M o D ZK : i don £ think you a e

objeeting £o the general principle that the Cou t

of Appeals can hear questions of law?

I .o C 2 : We want this broadening of

the concept.
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M . ! P: I wo Id like to see your

memor d bur i ould doub the Constitution

says you can only ake up he question of law°

The Legislature can amend th by --

C B J_LETT We could attemp e

find - bu in he end, he Court. of Appeals i

going to defi e i=.

<. C di: It may be construed a a

p o e no even an objection d exception.

Cer ai ly e u =an= ve que= ion is o he con

duc .

° o P°o ! hi _k he Cour of Appeals

can do today anything hat we have he po er o do.

° " If . hen our discussionM . ° so.

e 9.ith ha£.is necess my, i would r .=

. CTL : Then in icle 390 we would

llke again, i a question of construction of he

draf=, 390.50.2. There is a probl =ha= c mes

up ve , freque £iy when a defend a£ is held on

cash sail zae ng a felony charge in Criminal Cour

l{e is !a er indic£ed and attained on £he Ind!c£-

Da l asmen£ a d £he judge £here may f a $500 
°
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well as before %d the poor guy is stuck with $500

on deposit do %s£ai s and until e gets that out

and he hasn'£ any more money to pu£ up in the

Supr e Cou £ 8o he spends some time in jail

when the intention of £he court as to continue

him on bail.

CIA BARTLETT: T is would permi

tha£ ?

Thi 9 ould pe i£j=s ° e £o have• x% o

he e bail continued; h t'8 good.

appeal question. You probably heard £he

with . Subin ear_xe [%is morning. e argued for

the federal ele on intermedia£e appeal on bail.

As a practical matter can we eally talk about

o 2us! g o p esen£ Appella£e machznery for £ha£

purpose? i don £ see how we e . We now revie

. on habea corpus don £ we? That's £he mechan_cal

rou£e,

with £hat.

PAULINE E. WILLIMAN
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federal procedure.

I, o. G o: This would eliminate for-

re!lities if you apply to the trial judge who pre-

sumably . o s the sit tion pretty wel!, as you

can in the federal to con J_ %ue bai!.

AL @ L i T: !'m 8orry.

M ,. C a : You ouldm z have to make

a mo io on notice and so on and so for ho if

you w ed to apply to another judge, as you

ould often { ant to do you muid have £o gee

up papers £ha£ Jould infoz-m ti t judge.

mlsze= your point,

!'@, C r.

We h ve a nvmber of suggestion

0., , - , ° 4 -o inc!udi g oneom he you nz z=offender prov s o 8

%a d £ get imc! ed im her, . irst of a!i

° e! .g _b iz y for consideratiom for, th respect £e ...... "°

youtnzu! ofzenooe treatment Section 400.05.2 (b).

We think £ha£ the bar should only be predicated om

a prio feio ey conviction.

M o. D Z : You read the comment, 14r.

' " i£Cart, on ;b t? The reason for hat is tma

goes on the p emise t[.%at the main purpose of

PAULINE E. WILLIMAN
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you nf l-o e d=r rea ment is to preve he

sti a of conviction for a erime misdeme or

or felony. a Vs he use of invoking i if he

has bee convicted of a crime?

HI. GAP :

s=eal_ng an apple.

Supposing he wa convicted of

As a v ,, boy in my comm ity

that =a=s not been a very great s£i a.

MR. DF ZF : i 's stil! a conviction for

a crime,

MP.. QAP : If he, God forbid, should come

up for felony charges no: I hi i he should be

considered for you£hfui-offender reatmen£.

CNAI ! % <%-ETT: i think you are

probably eaga e ha£ in £he Legislature right no

the attack on the part of more than a few is not

to liberalize youthful offender but o eliminate i£

!i . Ju : Unfortt %a£eiy t t is true°

.. GAI : That is unfortuna£e verdi

Ci IP ' B TL TT: Whe i ief e

hearing for a fe minu es I had o go back across

the s ree o the oz -zce and we had a call from

someone demanding to know hy ,iO proceedings ere
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secret a%d " hy : he records were sealed and society

..... De 6 z se ed == ge kept a box score

on page I of the ne spaper every day.

fg,. C i< ! ezsagre_ 0i£h tb t view as

strongly as possible od it's ba ed on our o n

experience, Ae£ua! ly the you hful-offender

LT iAN: i£ certainly to keep z em

having the you£hf i " ozzenee zrom navzng a er zr al

ecoz'd. !f he has already a °eeo d hat's dif

ferent.

. ! z P ! ee yo poin mu T doubt

that this i a good , = go aise i£ %

i ; i, D N&E o. Do you uno , ha£ that is the

on!y place in the old article in contrast with the

old law?oo; ,!l• oh=o .. rest go ss__ him ome£[%ing that

he did t have before.

. Coh .o Yes, d I uppo e i could be

=axee- " h asking fo• = even more °

o suggest "£ha£°

company at hese hearings.

PAULINE E. WILLIMAN
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. g# it, lhe °e is ytii g we Ia

do Zo %_ip %ge the climate we will, We have a

good < ea. oz _ pe= en e i ''h field.

i8 a very foz°£u %ate pz'aeZiee ..... . _ u. =,-, :

ir some eou,< %8 , u zha£ i a meq iwement DZ the

men w o even being considered fOZyou =n£ i-

a.me I I shovld le plecil ded.

l 8 eon raxy o the

. d-i goes on.

o c i = ? Tha ' a he end.

be a good or e, % z= dr= 8 z e guz _ y plea,

G ] ° W- agzee that'

and if we tan -=!-, lome way io say e plalica ly no

,e ill °

. ° , . . =. m gh ave $o do wi h he
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T[%e% i % .aec iG 0.,Jo35 %ye suggest so e

thing which mlgh be described as a move in he

..... " ,= those wb W o he criminal

proces invoked here° We think a ju y t iai

would be helpful o you hfu!-offend proceedings.

e t ea , e to e!im a :e ahe s ! a of

.%-." i g . £ha£ dest oyed

5y a ju y , ria! in open ¢o ?°t?

l . ,, ,., ' °. Aigo to g @iify, the pro

eeedings, We a °e not gong to prosecute you

cxxmx lt ,. Let's have the s ple p oceeding

here nd never mind the , u ee oz=°° =-

-L [m ' ]*: Z 2SLZT : You are no£ referring

o the 3' tria% as zo de o!

ME.. C : Sec io % .Ou. 60, we woula say

£hat it should be only ith the consen£ of £he

=espez den£ o defendant in you£hful-offende=

proceedings that the oeeeding be conducted

in pr yate, a his protection and he should

PAULINE E. WILLIMAN
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be ab!e go decide whether . e a %ts a p bllc hea ing

Th %;mh espect to Sec io 400 65.

which ! di % ne!ude in the memo &ud -e v uld

ask z®_ again e!a6ed oo a % eaz iier sugges£!on

a 6a ne pxovis!ons on the conf!=

dentiali y of the records ar%d ' " " ' °"

data o

aea ico $te % wz [ he one you jum mace.

the defe d %t he £her he has a public o closed

,a a uz a public ia! °

• . . c i£y zy think he

is being charged with ° =

o. G : The=e e va=iou effec£ of

hav g p e!ic £ ials. 0c e i e people come fo -

ard and say '%lair a minute i saw what happened."

H .. C 4: On £he eo f_ ennial! y of £he

PAULINE E. WILLIMAN
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z°eco d it ge s o me - u consis en v i£h it

° the e available to any in titu6zo %they " Jou!e be ........ :

£o which he has been sent oz fox ! e ng by "-h

cou&'t or any othe application a od we don £ see

hy £ ey shou_ be sent go "' °

Tha !3 a!! ?e have u !ess you have come

questions.

° " o Division = 

- . -' ,,==--' a' i l %ow ha o dez' you 
-

appea i .

B b F OF NEq YOP.K T E
DIVISION OF -ARD

I am a l eu Yozk S a e p 'oie officer, also Presi-

de % of the P oie n= ^-

The e a e appzo a£eiy 350 parole office

t ou ou£ the Strafe of {e 9 Yo_ k. The Assoela£io

ep ese £s ove 90 pezeen£ of all parole offieez .

The posit!on of the soeiagion is one
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s satus as a peace officc- ° i os.e yeast we supe -

vise pro doma.tely 20 000 pm;rolees. z ome yea

we eo f::ae% seine 450 000 imdivi@sa!s -- that ia

not o ly he pa o!ee -- his f i!y the mnp!oyem

o her agemeies rand o her in erested parties,

Who a e the i dividmel.s ha we snpe '-

vise? the institutions to4;£y out of evezy 100

j dged as b ing ¢o iZ 6 a cz' e. This can be

zobbe y sodc- .,,y o assault° Today %he 20 000

paroieea als0 inclu de hose people 1 o should not

have beez% on the street o begin x,W, th.

As of Oe£ebez ! i967 wi h ;he new

sta ute we z'eleased the mends.to y eleased

p o!eeso Tb se we °e %divid z!s that had not

bee appzoved by the P ole Boa d bu were e-

leased _th i%e de t dim g t[ .£ they w e

given credit a n bez of 4 nys pe ° month of

theiz sentence, w iie a : the i astiZutio o Kffee-

give DeeembeTf ! !967 we also [ zd the ce %ditioma!

release qhich included individ . is £hm.£ would be
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under the supervision of the Division of Parole

for a minimum of one year o We have now included

in the supervision of parolees those from the

local prisons, including Rikers Island° The

mm%da£ory release cases the conditiona! release

cases and those gen£1emen that have been placed

under parole ace under supe islon 24 hours a day.

We in turn perform our job 24 hours a day.

MR. KNAPP : 
" 

Arch" t you talking to the

right to bear arms?

£%. GILA,S: We are but this is an impor-

tant fact. We cannot be limited on the number of

hours that we are a peace officer and then say the

rest of the day we are not.

I .. APP: Everything you said suggests

to me that you think you are in danger of retaiia-

=ion and you should be able to protect yourself by

bearing arms is that it?

¢-PJe :

LR. APP :

That's part of the story.

nat else is there?

The point is that while per-

formimg our job there is the possibility of being

assaulted because the point is that , e should be

PAULINE E. WtLLIMAN
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in a position to question other people that are

not on parole. If a man associates with another

individual and we do not have the power as a peace

officer we will not be in a position £0 question

him.

I R. DE ZER: You donut need to be a peace

officer £o ques£1on someone.

MR. G ANT: Well on the grounds that he

does not have to m%s er you aud he still does not

have £o auswer you but you can ake some so of

action.

£ . FdAPP : What can you do ? Why can't

you question him as well as a police officer?

° CRAVAT : You can question him but once

he understands that you are a police officer £h

those p ers --

MR. i APP: nat powers do you have?

They include the ones that

you must reply to a question. When you a e asking

a maa a question for a driver's license he doesn't

have to gi% e to you but as a peace officer he

does.

GIIAIJ N BARTLeTt: Xou point is £ha£

PAULINE E. WILLIMAN
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you feel that they should have identica! authority

and espons!bili£y?

. GP T: As the policeman wi£hln the

new category,

C II N B RTLBTT: Let me ask, if his

were ineluded if £hls were so provided in the Code

in your opinion should a parole officer 9 o fails

to act d xing off-duty ho s in circumstances where

a policeman should have ac£ed uld he be subject

1o depar nen al charges?

.. G %NT: That's correct.

L'LAii AN B : O.E.

MR. GRANT: To carry on ! wanted to

point ou £ the parole officer in performing

his Jo5 does so in the last !0 years of super

vision approxima£ely 12.3 per 100 capita were

returned as v!o!a£ors. Only 1.3 were returned

£o the i s£1£ution with mew convictions. In othe

word the difference frem the !.3 £o the 12.3 in-

dlea£es £ha£ the man was a menaee£o the comm% i£y

and did mot follow the rules govexning parole and

the p ole offieer in the perfoz .ance of his Job,

has submitted a report which was evaluated by the
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Commiss!oners the man was returned to the insti-

tutlon.

The point ! am ¢ing is that it is ve

impo tant that the pexole office continue £o have

his po e s because if the parole officer cannot

continue in the same fashion as he has done for

many yea s, i£ ill be necessary to hire addi£1onal

people £o do the same job.

CHAI BARIL %2 : o[ . Grant I th! k

we have your point. Commissione Oswald testi-

fied- Chairman Oswald testified in A!bm%y on

@he same poin£ and I can ass e you the C mmlss!

ri!! give i£ serious consideration.

l R, GPI : TP mk you.

STS 4 OF JOY£ J. MgCAiLTf
ON BEHALF OF TNE N' I YORK STATE
D iS!ON OF P# .OLE

l i . McCA T /" Chairm u Bert!eta, i am

John j. locCar£hy of the New York State Division

of Parole 

First, let me t appreclatlon

of the administration and of myself for the oppor-

tunity £o be present here and e ress a f vJ points.

deference £o members of the Commission
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a od the time and Inasmuch as a good deal of our

sentiments ve already Been articulated and are

a matter of record, I will be deliberately Brief "

and will deliberately avoid any statlsties at

=his po:3 t.

C A N oT T: E =e e me ir. Grant,

did you have a . -itten s ate en you anted to fi!e

i h us?

. GP T: No, e do r ot have a prepared

stat men .

_AiP t aN BART TT :

. McCART : Gentl , in connection

zlth parole obligations, it is .also a fact that

there e=ist a hard core of .off oders who present

a definite menace to =he com ni yo These are

bes described as the violence prone, criminal

statistic and

tubbed ee d vis s.

the gotionally dis-

Dealing with these Indivlduals

supe vising them and protecting the community from

£hei= depredations presents a coonstant problem to

parole office s ho i e ectively dealing i h

£hls roblem requi e police po e s .thin the la .

The a e £, the apprehension on the spot
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by the paxole o=z eer req zes that he be vested

fireaxms al! timeswith the right to ca Iy a£ .

The only ! itatio gentlemen that i Tould

suggest is actually an a4 inis£ra£ive provision

,hie h is basica!!y £ha£ he be qualified in the

first place and that ass i '%g that what men le

oorge£ orthey qu e oly i£ bee es obsolete

there be pxovisiens for outine e£raining. These

are at the n = timepreo bei%g imp!emen£ed by the

ew 7ork State Division of Pa o!e routine £ra!m!ng

!m the use of fireaz ms ° I gh£ add also pa en-

tY £ in the course of the years of the

's e stenee the ri %£ tO bear firearms has

never bee abuaed°

bearing of ="z izearms.

We agree v, h you on the

I don't think £here

has been a q aes£ion about that. The only question

that has been raised a d Commissioner OseTald

haad essed h_mself to 4 the on reasonable

gro gs.

1o .. 14cCARTI{ : I ri!! elabora£e f £he

tha he nature of our work is such £ha£ we de

PAULINE E. WILLIMAN
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a good deal of survei!lance and often most frequent

with out o people but in cooperation

with othe agencies. In the co se of this mrk

i£ becomes necessary £o identify £h the subject.

Many 9 es hey are individuals with extensive

trim!real ecords. Deali ith £h

th m inte zie =ng them o a£ least endeavoring

£o f d out £eo they are presents a problem a d

in a!! falrne e to the p ole ho in-

cide £aily is not radio contact zlth his office,

he should be vested , !£h the most extensive of

police popovers.

I h "e a fe ca es here that ! wil! be

very brief i£h° the ecent past i£ happened

to i=dividue!s hich we apprehended with eapo=s.

Some of the oe are in !itiga£iom a d i wil! on!y

refer to h
'by 

n ber. £ e is reported by

United States District Justice A!exander o!£zoff

%dez s a £ic!e gThe Power of Probation and

Parole Officer £o Search and Seize." Here he

m _kes reference to a se ich as handled by

the Ne 9 Yo k State Die-is!on of Parole exclusively

aud he says :

PAULINE E. WILLIMAN
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" Ne Yo fk State "ghere is m% interest-

ing a d si ific t decision by the Supreme Co t,

which im 17:e9 Yoz k is a £ ia! co °t of original

j imd!etion aad in the People vs. F!amge!la

214 NfS %nd 802 decided fo years ago° This

case i vo!ved a parolee contacted by a pa o!e

office follo ed by a sea ch of the parolee's

automeSi!e '% Jhich a firea a found. Parolee

° . . moved to suppres the govek .ment s evid ee

on the gmo d t[ t i£ as oS£aimed 5y illegal

sea,oh and seim 2e. The eou £ s tained the

valzd £y of the sea cho"

1£ isn't quite eccuz ate in the epo ting.

I wasn' one g . it as six s and the individ-

ua! ¢as a suspect in a homicide in another jt is-

° 4

i'm not $u2e I u %ders d

hat a parole officer is, isn't a parole officer

part of the co axed not pa £ of the police and

isn't i£ his du£y£o help rehabi!itate the pa oleesl

in other ords what i am rying o stress here --

your ques£i a precisely,

mel_eve I can ams e=

The p ole officer has

PAULINE E. WlLLIMAN
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been refez ed to as a case ,orker with a gun.

o. Y = : A ease orker for whom?

I£%. !eC 2 : A ease %Jorke : for his

agency for the co,unity, for the people. He

was hi d .9i£h the 5asic requirement =b : he has

the ability £ constructively i f!uence humar

behavio .

l ,. But he is not hired as a

MV, o i cC 2}Yf: He is ired also - he has

to a _=ee o b z z rea s i vie of the na£ e

the complex a£ e of is duty° The Legis!a£ e,

! o their aug £ duty a? fit te power him i£h

the polders of a police officer. his office he=

he i £e ie s the p °olee eo %se!s and ascer-

tains ce £ facts, he is one i dividual. ly

a certai= perc ge of his ork is he office.

{e i required - %der the ia £0 supez% ise the ma%

in the c i£y. e ha to erify the s

he i s £o have a .o f_edge of his

[%e [ s £o verify the man s e lo e .£,

! . 

r aS iit gzo , here?

Wha about the question of

isn't the parole office=

PAULINE E. WILLIMAN
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involved at; o!1 ipo E y! g o m !ii a e the

pa $oi so ha he becomes an as e to he c

° 1 CT f f: Of co se, This is he

¢o e of the issue is his !li ;y o

! go back to my op mimg s a ent slm

that 70 pez¢ nt approximately adj and ¢ O!y

wi h the basic parole e !a iop.s° I a!so said

%_sts. 4ro ° t made refez ces to £he fact £ha£

e have £he ad tioDoai espor sib!li£y of super=

e re!eased ndatorz£y° These indivld-

aa!s were ejec ;ed by £he oa °d of P o!e.

.. I heard ° Gran. : ° -s Imon

We have no£hing £o do ± h

£he co ts o

£he ex÷cu£ive bre nch.

. 4cCAP h f: We a e a pa t of he

exec Zive broth a d have mo£hing £o do th £he

You asked if we o!< out of the eo gs

They are a pag of

PAULINE E. WILLIMAN
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i. I A P : Speaking formyse-, 
"

" an
° 

net

for aayb . y else i =e s uo me you may make a

case o po e o o arres p o!ees or pe=son

who have associated h selves 0yith pa oleeso

As a statutory ma te ouid you be sa£ s iea

conz nea o yo j ob

conz! ee £oa -res n° ° paz°o!ees e persons asso

cia i %g with p o!ees?

. MeG & I I would accept h as a

5asic p e.

C i ] T. Le s put it a little

d_mf en£iy. One of the pzeb!em e have in deazz

% ,£ e -e. iis£ of the !54 category is the

qiestion that he Zei£ the p o!e ozflc i o faiie4

o espo d off duty whewe a policeman should, ould

be ui_y c ot£%ee qlth the a £ o i y a%d espo =

szb ity ez poa ee ozz eeZo

sai4 they do t ! o what they aze going £o
PAULINE E. WILLIMAN
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encoL te or wD . they e going ;o o acro .

CA$, Bz' .TLETT: X hlnk T,g÷ have the

.... caz ul c s de 'a ionpoint Ta0,,. ..'e going o g v "
° 

° 
"

o i d speaking for m yself % am very s f pa-

theti¢ to i .

!, . I, cC T Z: There a:¢e o hem cases

he e people h ze be .'es =ed by parole officers

and they had fi ea s ° e which is _,nique in

N Yo k Go t'y ;he m .u received the m m of

hree ye x=s on possession of a firea mo

G \ TL TT: Z had eccas!o 9_ hin

he last . o o hree weeks o e a repor con-

cerning he f woct! , of he p °o!e officer arid l

reca!l ha X !n4ica ed tibet, he had a e iou com-

biner.ion of roles r,. _uing the g t from socia!

orker plo ent co: nselor ,+:bough nd to he

role of law enfore t gento

I .. McC / TI J: Police offiCer yes.

@L4o -l-k ZAnRTLITT : Th xd< you very m eh.

I@ o ! {cC= Tk f : Th you gen !emen.

ClA lb A LETT: . N chte you

!mdica£ed yo ou!d no£ be very long. We wil!

bezo e She break°£i e you "

PAULINE E. WILLIMAN
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ESQ. OVERSEAS PRESS CLUB,
+" ITPl_,

YOP/ CITY

and ! am an attorney.

L

My name is William Richter

I don't represent any omganl,

Bronx?

zatiom, asseeiatlon or any symdicate of defenders.

MR. AL N:

. RICNTE . "

Where do you live?

400 - 149 Street.

Did you ever live up in the

M . RIChtER: No sir.

i am particularly concerned about the

right of the defendaat to appear before the Grand

Jury. We have Section 250 which refers to at but

I thi? as the United States Supreme Court has

acted in the p st ith a liberality in constructing

the rights of defendaats I th£nk £ha£ unless this

Commls ion does some hlng abou Section 250 I hink

it will be stricken as ,m%constitutional.

i should llke to read the per£1nent parts

of the section wbleh eone ns me and ! think should

concern the Commission.

'Seetion 250" --

PAULINE E. WILLIMAN
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MR. E!C ER:

Proced e.

Code?

Io . RICPITER:

nov7 Code?

MR. RIC ER:

Code?

523

Seetion 250 what?

Of the Code of Criminal

the

PAULINE E, WILLIMAN
CERTIFIED SHORTHAND REPORTER

Talking abou the present

YeS •

Wbmt section is hat in he

You mean in your revised

. . RiCh TF=R: I don ' know.

6 LAiE q BARTLETT: We t, nderstand hat

law is, This section is the one.

,i ° RiCh2ER: The defendant may appeaz

in his o n behalf under certain circumstances.

Ci%iEMa%N BL T TT= Why don t you address

yourself o the changes you uld advocate in

Section 250?

. I%iCk ER: ! should say that the

should give the defendant the unequivocal

right 1o appear before the @ra od Jury. You ean

say, " fou can appear before the Grand Jury if you

\

i

! have it here.
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somehoT de£e m.lne or learn that ge are Inves£iga£1ng

you. ' The ay the law now reads if the defendant

by so e strange knowledge determines £ha£ the Grand

Jury is i ves£igatlng him he may notify the fore-

man of the Grand Jury and the District Attorney

and then he has the absolute right and he sus£ be

accorded the opportunity £o appea before the

Grand J y and be allowed to testify in his o m

behalf. Of eo se he has to si % a alver of

Immunlty° ! don t qual e! ith /%a£ fact. i

qua el with the fact that you say you have the

igh£ £o appear but first yo l have to find out

that e exe investigating you. This to me is

sumbo j o. E!ther you say }-3u have the right

or you don t h ve he ri %£. Hoxe is the defen nt

to kno% he is being investigated?

oo D {ZER: Have you read the section

of the proposal that replaces? You wil! notice

there that in one respect notice is required, in

one si£% mtion and that's ,here the case is pending

do%m i . the New York City lower court on a felony

complaint which is not disposed of. You are

familiar l£h the situation where the District

PAULINE E. WILLIMAN
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Attoreey lifts the ease out and puts it in the

Grand Jury ie it ' sti!l pendi ug. In that

situati , you say that the defendant is entitled

£o notice?

I R. P.ICq ER: I appreciate that. ! think

that is in line with hat Andy Tyler had proposed

in the n C s£itu£ion 9i cb. w£ come about.

But % go beyond that° ! say suppose he is n er

suppose he is never brought into court

and the G and jury on its ogre in secret session

indicts this man d he meyer hea s of the fact

that he is beL g

C &L . q B LETT : You mean the ease is

commenced by indictment?

. iCET .: Yes o I ;ould say £ha - o

my e e=ience ! ou!d say a majority of the eases

are preceded by indie£m %£ =thout the defendan

being arrested.

MRo D ZE : You ay the majority of case

originate ith an Indictment?

. PIC F .: i ou!d think so.

C AiF 4 B .TLETT: it's a very small

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER w

i



526

MR. D ZER: It: must be 99 percent in

New Yo k a least that come through felony co t,

Very rarely is a case presented in the first in-

stance te the Grand Jury - thou he defendant,

ever having been in the court,

of the important eases.

-of-£he mill eases.

s£an£ial indictments -

MR. DENZEP.:

Let ' s say in the maj er! y

! m no l talking about

We have had some very sub-

cket s.

We have had some very sub-

s£an iai eases 9 here some very pr inent people,

gi£hout mentioning names, have been indicted by

the %i£ia! Grand Jury p oceedi og .

C %L}L%I BA L T: it's your point then

tha in the case commenced by a Grand Jury investi-

gation tha a potentia! defendant ought to be

advised of the fact and have the right to appear?

M . RiChTER: fes, sir°

If ! may make a few observations? As

the la zeads no it says, "When any person has

reason to believe £ha£ a Grand J y is investi"

gating a charge that he has committed a crlme
PAULINE E. WILL" MAN
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such person may a matter of ri t voluntarily

file i£h the foreman of the Grand Jury and with

the Dietric£ Attorney of the co%L ty and request

that he be heard in person before such Grand jury

ith reference to such charge. '

! say £ha£ is incongruous. Me has a

matter of right to appear if he hears about it or

learns about it somehow,

. DENZER: You have these categories

of cases those which originate down in the lower

court. No matter 9 at their stase if he is held

for the Grand Jury he knows he is going to be held

on a a d jttry proceeding° Then you have the cases

that originate by interment and most of =hem he

kno s about it as a practical matte=. Some he

doesn £ it ' s true.

I o RIOHTEP.: Unless it's leal ed £o the

neT spapers how wi!! he hear about it? Are we going

£o equivocate and put the burden on t:he defendant

by some procedure o find out tha he is

being investigated? ow wi!l he know about it

%less i s in a col n or released to the press?

That is conject% e how he hears out it.

PAULINE E. WILLIMAN
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F . D NZER: Al! I am saying is that in

many eases as a practical matt they do mow there

is a Grand Jury investigation and some they don"t.

that don t.

Igm talking about =hose

! . We are not argui ng whether

the defendant has a eonstz£ut eel right to appear

before the Grand Jury. Some of the recen eases

held £hae the fair admlnistra ion of justlce re-

quires !%at he be modified of it and be given the

rlgh to appear.

CEA!P&hN B TLETT: easonable effor

made to notify him°

CHAI r '@ %PTL T: It ought not be an

absoi e prerequisite° Suppose they cap.not find

hls?

.o RIC : If you attempt to subpoena

a .0 tmess %d you can't nd him then you show you

have made a reasonable effort.

h . EICI{T R: As one of the eases said"

PAULINE E. WILLI MAN
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"I£ is mecessaz°y that the defendan secure informa-

tion of the Gzand Ju y proceeding on his o ,m,"

i say th '£ is a very impraetica! in all due

£o my friend here dee-ez aination that the

Grand Juz2,1, and e know by p ac iee that the amd

Jury proceeding is secret or cert nly it's supposed

£o be secret.

C _A!P BARTLET=T: O.l o sir. Fine.

We !i! con idex tha£ ig as discussed and con-

side ed 5efore but e ill look at I£ again,

Th ml< you°

. RICI TER: Tha you gentlemen.

. % % a2 L T : ! . Adams ?

8TAT f OF JOX@E. AD@ S,

CX OF NED; YOK

I, ° AD , S: I j us am ed to read some

excerpts f m the materia! i put up the e. These

a e the most sa!ier t fea£ es,

i am a civilian p!oyee in the Department

of Coz ec Ono i have had more than 40 yea s of

e ez =ence 30 of them spent ! o prisons %orking

there. I have nothing to gain or lose from this

peace officer or police office status.

PAULINE E. WlLLIMAN
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8 page 25 S ction 155 of your proposed

New York Criminal P ocedu :e La is sta ed ha

sheri_fs, uder=sherz s ud d put sheriffs e

a rpo!iee office so %i!e the sherlz s 1!nder-

d deputy sheriffs in counties outside

of Ne 9 York's five ¢o,a £ies act as police officers

and as Jailers or prison eard in the five cou -

t.ies of N York City these f% ctions are divided

be -een the New Yo City Police Depaxtm nt and

the Ne ; York City Department of Co lec£ion°

Since the sheriffs under-sheriffs d

deputy. sheriffs of Ne Yo_k Ci=y (five counties)

in no manner z %c6ion as policeo cer= or jailers

insofar as crimina! proces is conee ed as do

their co £erparts the other co,%ties of e ,

York eta£e d since the N . ,o k City Department

of Co ec£ion Officers f nc£io as jailers

prison uards and a doing so hm- dle criminal

proceedings there should either be a s bs£!tu£ion

or an addition £o Subdivisio 15b of Section 1.20

of your proposed Criminal Procedure Law which

states %ho a ze police officers, £o state "and

officers of he e York City Department of

PAULINE E. WILLIMAN
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Co.ear!on.

T s would then make meaningful Sub-

division 16 of Section 1.20 %Thich reads:

"Co £ment to the cus£ody of the sheriff en

referring to an ordex of a court !ocated in a

coun£y oz city hich Ms established a Department

of Co ¢rect!on me s c Itm t £o £he Commissioner

of Cor eeti of such county or city." O£her99 se,

the co ts of New York Ci£y . il! be committing

pers¢i s eh ged ith emiminal offenses £o the

eus£ody of the Depextmen£ of Oo ectlen and £he

correction of le s %l!l have no legal aut o_i£y

to ho!d aqyone in deten£ion and otherwise act in

£he execution of orders co mi£men£s warrantS,

w=i£s %d o£her lega! mandates £he cour£so

! fee! t[ a£ £he=e is urgency and

necessity L having co !ec£ion officers having

police officer status no£ only to make hem exempt

from £he firearm s£a =utes but to give them £he

au£ho=ity ecess y to make a res s for misde-

meanor %d pet£y off %ses as ell as for re!Dales

pon reasonable cause° This conslde necessaxy

for thel'e have been and !ll be in £he fu£ure many

PAULINE E. WILLIMAN
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occasions i en correction offieezs 711! be

res mn andior etaking into cu o y escapee

both:= = - ... ' and m sdemem%an s and/or persons

interfering in the res£ of such escapees.

Last, but fz°om the least, let me'

ca!l yo attentior £o the fact tb t _£hout

° ozz c status ch _ eat!y simila

to /%e coz ec£ on officers pz esent peace oz,- cer

a u the e , o d be a s' ce nt !oss of £he

e ec£ mo: in . s£ence which aidspsycho!o icai == = "

the comrection ozf.cem _n mamn a v ng

%d good oz £ez in keep n "-' e

deten z th the least possible f_ c on° W th-

out he sychological effect '°° °" 
. %= preventzon of

shose n custody f= o ! a! and physical

eruption :o Id be serio ly aged. in this

¢onne l !e£ me cal! to y.o attention the fact

£ha£ h= = in the M ha £a . o e of Detention for

Men, oe brave approx ate!y 240 tes on a z_oo=

9 hlch= s %de the control of --=o co eu=ione

offieezs ho zy no qeapo s but. must depend

solely on thei aut[Dri£y axed psychologica!

ea oni g to mai t n order arid discipline. To

PAULINE E. WlLLIMAN
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weaken such authority in any manner would mos

cert in!y be catastrophic.

!n my third para aph i mentioned :b. =

Since the sheriffs under=sheriffs and deputy

snerl zs lq York C!ty the five co - ties, in

no m uner ftu .ction as police officers or jailers

nsozax as " 4r, 1 D oces: " s coz cerned as do

their co £erpaxts t[ other counties in New

fork State and si: ce the [ e , 'ozk City Depa t-

me ,.t of ¢o ee ;ion offlce s f z c£ion as jailers

or prisovo g ards a %d in so doing handle cr nal

proceedings there should either be a substitution

or ad zion to Subd zision 15(b) of Section

I,20 oz yo p oposed Criminal ¢oeeeuze Law which

s a es ho a °e police office s to state " d offi-

cers of h v 1
" 

.oe N . City Depa °t £ of Correction

then is that _ade yesterday by !-h°. Mawr and I, .

Prial £hm.t those who at'e now co ec£ion officers

i % £[%e syst should cont .ue their police officex

Cg2a } # Bf TLh-TT ,

PAUL. IN;: '. WILLIMAN
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that any othe g °oup of employees in the Correction

Depaxtmen£ be gz£ ted that stat s?

C[ % :! B, LETT: Than the co rectie

office s.

oo Ai[S: ly the eo ec£ion off!cams°

! feel £he =e is gency and necessity in having

co reetio%% o z cers ve police off .cer status not

on!y to make the a ezemp£ from the statute

b 6 to give h autho itj necess y o / e mre

for misd eanor8 d petty offe ses as well as for

felonies upon e£so ab!e cause.

i notice at ghe top of page 29 in yo 2

proposed !a q you say he police officer is

in leaps d bo ds. Xf so h e e going to

f n%c£ion? !o : ®zer deprlv g these people of iheir

sta£ is not the ans ero

C l di 3 A/ L T: Y . approve then of

o, cetacean £b t it not be confer: ed willy-nilly?

N .. # I : Definitely X do that. There

are somme people in Secgion 154 ho i do not believe

should ca y fiscals m%d should not have police

off!ce status o
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. BL TLZTT: Do you agwee v _ h

the s a, t .de yesterday by , Ma .r and

other hat if he Correction Depar uent has

police officer status that they should be held

acco %t !e for his fai!t xe to act , %ere a police

officer should act?

o. [S: Defi ite!y. !n addition 1o

that they aze also a dete eDt because many of

the crimi a! element kn hese peop!e having

lived Tith the m eight ho s a day and when they

go into n area and the crim! al element recognizes

£hem there i8 a good possibility they won't act

criminally.

C -'l B .TLETT : Themk you very much.

o. ! X$: Th f you, gentlemen.

I&I I .N BA2%TLT : We iil adjourn at

his t e for .! ch and econvene at 2:15.

° . ° Whereupon a£ i p.m. the meeting

was adjoined to reconv e at 2:!5 p.m. of the

same my . o .
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ii AFTERNOON SESSION

CFaAiP@ BARTLETT:

\

again,

We will get under way

Mr. Wallace and Mr. McDivitt, are you

both going to appear?

. . . Discussion off the record ° . o

CI%I £%N BARTLETT: I will be glad to heaz

from you now, Mr. Wallace.

STATEMENT OF JOHN A. WALLACE,
DIRECTOR, OFFICE OF PROBATION,
COURTS OF NEW YORE CITY

MR. WALLACE: i am John A° Wallace,

Director of the Office of Probation for the Courts

of New York City.

First I want to say that I appreciate the

opportunity :o appear before the Temporary Com-

mission° i think it's through your efforts that

Ne- York State is bringing its statutes up to

date in the area we are concerned with and we

think you have made real strides forward.

There are two areas that I want to eommenl

on first and thereafter I lll proceed in sequential

order on the other sections i wish to discuss.

Way gar d Minor°

PAULINE E. WILLIMAN
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One of the gains is the elimination of

the wayward minor pro rlslons of the Code of

Criminal Procedure, as set forth in Section 913a.

We believe that such provisions and procedures

have no place in the new Criminal Procedure Law.

C L I N BARTL T: i s really a condi-

tion consideration, isn't it?

MR. WALLACE: Yes, and one of the things

that troubles me and troubles some of my colleagues

is that the provision of severance has a sanction

in it that we don't like that the court can then

move somebody into a correctional institution for

having done omethlng that is really not a breaking

of a law and really not a crime.

CPII - BARTLETT: What would you think

about an extension of the category in terms of age,

especially the girls, because of the limitation we

no%, have?

i Ao W.!LLACE: There are two thoughts I

have° First of ail service can De provided and

I think services can be provided that have a non-

judicial aspect to them. We do this in the Family

Court with the adjustment process that is available

PAULINE E. WILLIMAN
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on the opinions and the delinquency and the

neglected situation, znc_uding family offense.

The difficulty that we have with the opinions,

the older girls, is that the e is a sanction that

is available but the sanction is non-enforceable.

CPa%!RMT B T!i2T: Because of the lack

of inetitutiona! faeili=ies.

MR. WALLACE: ight, and the fact that

the State Department of Social Services goes not

have to take that girl.

C iAIF BARTLETT : That ' s what i mea t

by lack of in= itu _ona! oaci z y.

MR. WALLACE: So this is one of the hing

that troubles me and thi is why i am struck with

the fact £hat by taking h s out we are really

saying tha we are going to [ ve to provide the

in a non-judlcial aspect and this means

looking for other ways of doing it and I think we

can find o her ways if we are forced to do it.

Youthful Offender tic!e 400.

Wi h respect to : !c_e 400 of the pro-

posed new la we upport the concept of youthfu!

offender treatment. era!!, the article on
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youthfu! e fenc .er treatment is e!! defined and

sho le crea e a basis for reasonab!e and equal

Justice. for de_endan=s? betx ;een he ages of 16

d 19, but we sugges cer n modifications in

order £o better accomplish the puzpose of youthful

offender treatment °

A present he criteria in law for v.O

treatment specify 4%o is to be excluded, Beyond

that no guide is provided d !i tle l ormi y

in thinking er s'£8 as £o £ao should get MO treat=

merit.

! can give you an ill tra ion rithin

ou 0 % agency° We tried some years ago, and o

did the Crimi ! Cot £, to ask our staff and the

judges who should ge YO or who should be excluded

from YO other than the atutory provision and the

responses were exac£iy as if somebody took a Shot

gun and prayed it on the wall. There was no con-

sensus within either staff or the Judges.

We think your provision for mandating

YO treatment in Section 400.20 Subdivision 2 is

a step forward° You have es£abiished criteria

as to who will automatically be accorded YO treat=
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merit, na aeiy ho e charged ith a misdemeanor

and who na e not prev ou !y been adjudged ° 0

The staff co.hen, s on this point say on

page 447 :

VWhiie s a£is£ics are no available, i

may safely be stared that he indicated g oup

constitutes an i ense perceL%£age of the otaii£y

eligible for youthful offender treatment°"

That is correct, Two of our branches

(in Manhattan and Brooklyn) did a suz Jey last

month (January 1968} £o see ha£ would have hap

pened if the proposed fO law x ere in effect. We

processed 142 cases in Me hat£an and 164 in

Brookl> , or a total of 306 cases° We fo %d :

that 258 of the 306 ould have been accorded YO

treatment aue=oma£ieal!y d 2 the n law. This

meant e would not have b;9od to do 84 percent of

those 0 e!igibi!i£y investigations. We could

have thus used our probation staff to better

advantage.

MVo %2P: ! suppose you don°£ have

figures as to how many did no get YO treatment

a£ al!?

PAULINE E. WILLIMAN
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. , C : No because sometimes e

find it i8 as uch as three or fog times after we

have made an investigation before he court finally

comes do, n on a decision, it would be interesting

if you w %t, and you °e interested in it for a

later point i can ask o keep an eye on 91%a£

happened i h $hose 306 ca -e8 or not the 306 but

the 258 cases.

Cdf%!P@iaIBAPTLETT: We will be in£erese ed.

IdA. D IqZER: In faet e wil! be inter=

es$ed in the statistics that you can get. As you

can ga her, qe did not b ve he time to get the

s atis ics on it and i£ ? as playing by ear bu ; hat

,Jas the consensus that we go from talking to people

interested in that.

4ATA CE.

We ould be truly

i will foilo it up. i

think ha you have done there is to establish

criteria and i 0ant to turin no o Subdivision 3

\
of Sect!on 400.20:. Subdivision 3 £roubies us be-

cause ne lack of criteria s4 to be continued.

We zavor the nda£zng of he nve=£igat on in

Subdivision 3. We urge the establis[ anen of
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cri °er_a that v ou!d encourage the use of YO

treatment.

CHAiRldN B TLETT : You mean that we

spel! .out he basis for the selection?

} . W LACE : Yes.

e ;ay £o accomplish this is to req Jire

the ju e, to state n e record he rationale fo

denyi g YO trea men in those cases where a yo l h

is either (a) charged , ith a felony but not ooo

v ously adjudges a YO or (b) been previously

adjudged a YO but not charged ith a felony.

My concern no is tb t he i ve tiga£ion

xs° m aa= d- t= but if we had each of you as judges

and each of °vgu were given that e cao

he e be a 90 percent eon ensu 50 percent con-

sensus 60 40 or =21%t kind of pattern 9ou!d there

be?

C %iPl:; B % TL TT : You knov,, co ec£ions

to put eometb ng on the record ; ¢° not always very

MBo. WALLAC : i realize.

C ,,\l BARTLETT: We have had on he

s£atu£e for a long time uch a : rectlon in Con-

PAUL|NE £. W|LL|MAN
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<

" p!ea

. WALLACE : Yes°

is to ¢' " .... 4 he noL N . Denze ?

- . Yes.

Z 2 gTT" i dezy you o xnd

any. i get you pointS,

this and i know " " " °S no , he be , ay. I thin

° zS needed° I do *nu . shine £ha£ha dance 

am asking zo d i don g h p&. ghere =

n your S bd ion g

i think Z t my conce is ha you have three

= o ° Subdivisiondimfe ent categories -= #ubdivl ion 2

3 ana ..... ubd v s on A.. == oa She or_,° q ge =: a__ ough£ £o

be i a staggered basis e e ly at you manda£ed

o ° made iZ ° ° °optional, on r vest ga Ons.

e z £ner ..........

ia 9 spe!! ou ° a requiz ement o £wo se _a£e in

ves ga£ions and epor£s: (I) elig biligy fo

you£hful offender ' d (2) disposit n

le u = zze . Atgo ney

or sententious by he court°

PAUL. INK E. WILLINIAN
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one fo ente oce.

investigation regarding eligibility

o xen ex tx°ea ent is mot , he efor youthful °

as a presen£ence investigation o d should not be

combined and done a £ he sa e £i e. We u ed £o

do ha£ but changed o p ac£ice sevezal yea a ago.

For one £ ng , e ere xn :zudxng on the r ghts of

the defend t talki g £o im. abou$ the c e

before he had ever been t ied d a@du ca ed or

convicted. We no do t o ep ate investigations

and repozt$ but believe othez pL°oba£ion agencies

throughout the S ate n ay s£ili be cembining the

spelling of it out in the !emguage of the Act.

Last!y we x°eeo d a change in Section

400.50 regarding the length of sentence of proba-

tion or mefomma :ory fo those a udica ed youthful

offenders. The peztinent p ovis!on of this ection

sta e hat the period, of the = e en e i "gove ed

by the P&nal Law provisions in the case of a

sentence for a felony, We recommend t Nat the
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than i:h ee yea °s, i °espective of he her the

o °igin ! c z ge is a felony o misdemea or. This

would ,c ude a sentence o a reformatory or a

sentence of p oba iono if he pmocess of rehabi!i

taLion can ot be done in h tee yea s om less> hen

ha defendan should not be accorded %0 ;rea e %g.

I °. Wallace. A you ] ,o lie ma i o indele -

m&na e s n ence is fo ° ye s a her t[ n :h: ee

yea a you uggeat. Don you ag °ee gha if youa°

a g n¢ nn to °educe ghe im for efoz a,go y

sen e %ce o th °ee is valid it ough o apply go

sen er ces ithin o wi houi; YO adjudication?

4. L 3E: i4 Fbe X approached this in

a different aay. ! appz°oaehed :he youthful offe zdez

as a ca£egory of p ople imrespee £ive of , he<her £he

oi°igina! charga , as misd ea o " oz" felo y°

intended £o doe

Excerpt. one of he 
'nmns

s

Iha£ 'ouD -es me _ 1 when is governed

by he sentence fo a felony hen he yough who

PAULINE E. WILLIMAN
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is originally charged with a misdemeanor and now

comes into the YO process his period of probation,

as I derstand i it would be five years as

namely that for the felony.

Yes, thatWs so.

Which means that for some

persons as a youth it might be more desirable to

t / e the sentence on a misdemeanor rather than on

a youthful offender adjudication. Approaching i£

from the standpoint ! did --

C i iP %N BARTLETT: We are almost asks=

him to trade. We a e saying 0e wil! relieve

you of the stigma of conviction but you have to

be amenable £o our super!is!on. ' is £ha£ unreason-

able? it seems £o me a perfectly fair offer.

. WALLACE: LeE me follow, was taking

the concept that the YO as a group is one in which

we have selected to afford a special process. My

rationale was that if we can't do i£ within a

certain period of time we shouldn't have gotten

them in there a£ al!. Within the YO group I would

look a£ it and suggest to you a three-year period

of probation and three-year period of reformatory

PAULINE E. WILLIMAN
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if this group is desirous of coming into this

treatment°

The other side of

PAULINE E. WILLIMAN
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that coin, though, is if instltu£ional care i

required at all after adjudication, then ought

the institutional agency to be any more limited

in its handling of a YO han someone sentenced

directly upon conviction in erms of the options

available to them. That as al! we are talking

about in terms of an indeterminate sentence.

It seems to me that while he has been accorded

special reatment and the gu s of that selection

is that he is spared the igma of conviction that

if the court that he requires institu

tiona! treatment after that, we ought to leave the

same fiexibili y to the parole authorities an terms

of tL e length of that treatment as they have ith

someone who is sentenced upon conviction £o he same

institution, presumably, because he needs the same

kind of care°

MR. WALLACE: Al! right, but then should

he be s igmatized, and this is what troubles me,

should he be stigmatized if it's a misdemeanor?
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CHA @ N BAPTL TT: He could have been

sentenced for a misdemeanor without it for the

same period of time.

MR. WALLACE: Let me stxugg!e with this

one.

PAULINE E. WILLIMAN
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CHA!.@IAN B TLETT: We would like to hear

from you further on i£o

. WALLACE: Minutes of Sentence Sec-

tion 19570.

The minutes of sentence of a person given

an indetez minate sentence are to be furnished £o a

The stated purpose der staff eom

meat in the printed version of he proposed la% is

to give those who deal i h the execution of the

sentence the reasoning of the Couzt and the factors

that were discussed at the time of sentence. The

staff comments indicate £ s 9 ou!d give them the

best derst nding of w[ a£ transpired at the time

of sentence.

We are asking that a similar provision

be made to f nish a copy of such mlnutes to the

appropriate probation agency when a defendant is

sentenced to probation. The s e reasoning and

b
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purposes see forth in the staff comments cer in!y

apply to any proba£1on agency having a defemda n

under e6 supervision.

eC \IP L%N BARTLETT :

MR I<NAPP"o e

We agree.

It should have been obvious

tO US.

. DI ZER: I don t ow whether you

have given much thought to it but you il! notice

that oe have added one e tence here to the youth-

ful o zender oup and 6hat is the sentence of

imprisonmen authorized for a Clas B mi deme or,

in othe 0ordso giving the judge the option £o

put thi boy in the county jail for three months

if he wanes £o. ! don £ kno , £ at°s a little

controversial perhaps and i don t knog if you

hink it's a good or bad idea° The rationale

would be gene=ai detez ren£so To take a case in

my co unity of 20 000 people: that receives vTide-

spread notoriety, Disposition becomes a matter

of great public concern.

.. W#juLACE: i 4oon'£ have a y qualms

v ith £h18 because I think if the courts are to do

effective job there has to be a range of

PAULINE E. WILLIMAN
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a!terr tlves and ! don W hink hat e ery case

h . h he cov_ t is to be looked at asgoing ...... =oo

being one of rehabilitation.

C IP4!A BAg.TL TT: F t° There are

other functions of sentencing.

! _ .. WALkAGE, /es° i thimk we are

getting ome people into p obation who really

should have been placed der a suspended sentence

and X think we e get£! %g some people into i %sti-

£u£ion8 that should have gottem on ,oba£ _on.

! think £[ds is part of ouIeoo e nn- , or pa t of

my coneern in probation system £h£t we have to

have a eonvictiom in aying to a judge tha . you

can use the suspemded sentence as effee£1veiy

as you ce £ha£ of probation. I £h! .k v e are

re!uc am£ to b I this or t%°y to sell this lesser

optior . We think of °z a a lesser optiom but

you don wt,

C L d,f B LE : Bu£ £here are a

number of casem really where he judge in ends,

nen he sumpends them and puts £he: on p_oba£ on,

he h= fac of s ervision.w sn in eres£ed in 

He did not an= £o impose the
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I o. , L CE: !gin no roubled itbo this

5usir e on he short sentence on a Class B mis=

demeanor.

Presen ence epor s, Section 200.30.

We wi h to coo mend the C s=ion h

respec o h® af of Section 200°30, Subdivi=

sion ! a %d 3 regerding scope of presen enee

investigation a d epor£o Y have dis£1n !shed

between the i ves£iga£ion and =epor£ something

that ma y people in probation have not done. We

ou!d a!so llke o eo Dmend the proposed !a in that

i£ places on e=he age %cy not the probation officer,

the z e pons b!li£y zoz =as p ocess of inves£iga£: on

m'%d report °

Cl % £ B, SL T: We had the feeling

£[m£ jo % l allace gh£ have 5ee influenced by

Peter Pricer hen he ro£e his.

! . WAL %CR: We had some diaiogue %d

£ _s is one of the fun par s of this kind of thing.

The :hlng ! saying £o you is that you are

se tir ' "°. -a a ma er z public policy and

this is going to affect probation practise in a

PAUL|NE E. W|LL|MAN
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° ° ! to say [uhank you orThis s w y ! wo l "

what you are doing.

C ! i{Jlq Z {TL TT Gmvm! Liberties

yesterday Legal Aid hi w " --mo_nzn 4 ! dom'

recal! he her Vera Fo - a on a °essed h

se!ve o i or no at l==s= t , o orga _za !ons

v sio :, of Artic!e 200. ! ass e ha yo, v e s

are he a-p, r = ¢e of re aining Ae con-

den=za!i '

&. Wb l C . If you are as ng 

i am a el evez in he ......conzieen£ al y I have o

dxsil usion you.

- , : We e glad o hear°

a d -fxeze £ po n£ of v e% .

e!,-zez _.

m y ' my eo_leag=e in probation I do no be-

lleve -- and 20 years ago or l0 years ago ! would

have been a s :reng adheze o heeonz_de_ ia!i y=< "°

-- bu£ i ' ,. £he e are a , bez of changes coming

into ou er - a! ju £iee pmoce s.

C}iao £ { B LZTT: I no=aeee you bypasse
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,%. o n

" L7 t" k * i did.

There. ° a 5il! ri h now

on the Senat: -d o hi .

.. a L, CE. of e reasons for my

S e aOD lO SySt S

you on the p_ esen£ence reports. fou placed the

responsibility 0:% the agency ':d not o % the pro-

ag=oi% aaaa ¢:a aS to t.ghat eoDostigutes the 

Whe I e e ! go pao a aon a z , yea s ago, e .!ly

e ms as a p oba'gion depar en£ arid so you ,oaa

a pro of tever i as as eq £ed i h tha£

one person. When you bzou, :o or hzee people

in you still got strong e e w l, s_ £ha£ ere

h zng° ....... ao .= ig . Bug as you begin to increase

the zz of 'i e proba 'ao' f y em, and ! think this

is needed in h s eo j v ==_' z we e £o do a better

u gice {ob ,e have go br :n aeopze { !agger

q qgz ! s gha we e done d immediately you

be n £o ba -tg in va o in. . leveAs er varying

qua!zt es of it an so oz only one reason ha

PAULINE E. WILLIMAN
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of my s fegu xding hat y staff is doing because

• ith , e rg ys n i becomes more ,and more d!_ i=

cu! o gay %hat ew °ybo 'y ha8 he same consc-=m=

!ous vie as ml m&n or o m or I have. Thi

is one of my reason for having changed my viewers

is hegl fee! hoot proba%!on sys Zems need s e

kind of a mwa % w other :han ' ' "

ba !on admlnis rater can do.

he d ger? I ake it you believe the repor

can be ¢onehed in :e s t do no revea!?

. W LAGg: There are t - o par s to hi

u_a w yo go , 't- go ghe reporg 1:here

i no a much confidentia! : ,,, •xn_ a on as people

h ve bee a ght to believe° I e ed o he

A& sory C ee ,',:o the NVe,,,. . ,.. y tem & d we

had a very ° - o ere ng ®zperienee because hey

= _. .... mat ehould go out

of roba !on records & d h, t honld go in.

Commissioner O ald nd X bro gh in probation

d p ole records a d we t ned them ove o

police d sheriff= tn ., o=ho a the °-- °--

AUL|NK K. WILLIMAN
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went through to see what it was at they would

like to have incorporated into the NYSilS system

that hey didn't have. You moW, the funny pa t

about i£ was there wasn't a damn thing° They

already have the basic kinds of things in their

own records. They said that things that were sub-

jectlve data it wasn't of any value to them. The

only thing that came up was an !Q and it was

decided not £o put it in because i£ wasn gt of

much value because in many cases it was the Otis

IQ and this has no validity to one administered

by a psychologist.

The second point is that we are not using

a!! of the resources that we used to use. Fo

example, years ago we %Fete heavy tellers, we had

a great reliance on social agencies. Today we a e

not relying as much for information from social

agencies as we axe relying on information the

sources of which are given £o us at the time of

the investigation. !n other words, if I am doing

the investigation on you and you give me informa-

tion about a medica! situation that's when ! go

into the medical circles and ask for that Info o

PAULINE E. WILLIMAN
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mat io %.

I would not 5e upset if the confidentlallt

issue were s rlek but I will have to tel! you

£hat a lot of the other probation people will blo 7

their stack.

C A! N BARTLETt. : Very interes£ing .

Wallace. A old friend of yo s a d an old friend

of mlne Paul Bosse has indicated £o me that he

did not hare the tradit!ona! nat al view of eon-

fidentiallty %d he thought it as an ovez- orked

\
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is tkat ,yhen we can gee judges £o define the p x-

poses for ich £hey are m ing £hat ex -a ina£!on

£hey become more selec£ive in its use and £here

is a be££e use of £he faeili£ies which axe limited

and moreove= there are £imes when they wil! use

£he psychiatric or medica! and not have

£o use the p oba£ion se_ vlces, or they will use

the prob tlon sezvlces bu£ not necessarily u e

the psychia£rlc services.

.. -APP: You mean jus£ psychologica!!y

!£'s be te if £hey are separa£ed?

* . WALk E: Yes.

to us if you wou!d ho- you would handle that

CF iI KAirLETT: Good.

!. . WALL%CE: We found £5mt here 9 e coul

sit do n% /% he clinic and s£aff, or the judges

were getting ready to go iD., if we sa down zlth

the clinic qui e often hey .ould say, "You know

enough no that we are no going to be able to

tel! you. Xou don't have a psychotic indlvidual

PAULINE E. WILLIMAN
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you do ' have a psychopath. You have :his lri d

of a person d thi i s ficient for your p =

posem. '° 1£ gas a consul£a£!oL% bu£ wha£ v e go£

whe % we did pu£ one in for examination, we got

a bet£ quality xamination because we were e-

qulred to tel! £he doctor hat i was and why we

9ere eeking i£ ins£ead of come in ?zith wha £he

doc£ozs ca!l £he 5ushe! baske£ trea ento

Confidentiality of P esentence Reports,

See£!o. 200 50.

S divisio 2 of £his section all a

p obation depar£sen£ £o m e available a copy of

lee pre emteace repose amd any m dical, p yehia-

tric or soeia! agency 'epo £ £o %y s£a£e agemcy

£o 9hieh £he defe dan£ i =ubsequen£1y placed o=

committed. Piace en£ i£h he New York S£a£e

Divi iom for You£h and some o£her s£a£e agencies

is subjec£ £o ei acceptance of s0ach perso zs

and £hey eq Ire p !o submis io of eports m%d

re!a£ed data in order £o ake a determination.

%hder £his section e e allowed £0

mi<e o epo ts d rela£ed da£a available £o

£he S ate Di _sion for Youth or any o£her
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pzospee£ive facility for [ lac en£ advance as

par£ of he ¢ccep %ce p ess? We have had

diffe emt i £erpretations when e ai e £he ques-

lon. From o - _ point i, ou!d be advisable

£o have such a £ho iza£1 q e£ for£h in £he sec£ion

or pr >-ide4 by legit!at!re c a %£.

C =AXB}@ LETT: I suppose if e had

a dep en£ for ehabi!i a£ive ez ices £ha£ would

=eso!ve i'£ - one po s!b!!i£y.

¢ ule be one possl

bili y bu ' o her par uould be ha uppo ! g

s e£ime i tl%e future e can develop a resource

which is no' nece sa i!y a sta£e agency bu£ a

priva£e eso mce w[lich mi !%£ come in?

C !q@ { BA TL T: Perhaps we had bes£

say £o app op ia£e sta£e agencies o= £o o£her

agencies on di ec£!on of the judge?

MR. ¢ LA E : Yes,

C J. -} 2 iL T: T s would be one

solu£ion.

MR. ALL&CE: Yes o

Z=&X i N BA :"%RTT: So 1£ isn' uncon-

trolled beca ase you gh£ k ve a priva£e placement.
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o. i;AILACE Yes ° % ere e have been

ro !eg h _he resent prov! i is ha %e

e"have o go back to the j vdge each . _me and t

£o end the res tence report over to the

Dz¢l iom for Youth and e domgt £ dnk 9 e should

b ve to do £h! .

Az e ts oz Pzoba omezs Section 2iu.3o.

Su dz ision 3 om this sectio pr ¢ide

t e mt}z £ a proma iom ofzlc = may est a p oba io e ,

i£ho1 £ a wa %£ d se ch hi person hen he

has rea onaSae ounds £o 5el!eve that £ e pro-

5atlo er has violate4 a condition% of "$he en£emce.

We appreciate the de ire of the Commissio

o el inate he st tuo of peace officer and note

that p oba on officers e mot i cluded in the

• £ (Sect!ongroup desi a ee as ' po!Ice

1.20). s the e any inconsistency between the

provislo of Section 2!0.30 m%d 2 £icle 70

I res W£hou£ a war %£" a d the groups desig-

nated as police officer (See tion 1.20)?

C /4 i B LETT: We Lu£e d to give

sDeci ic !imited authority in connectlo hyou .

your o f etio . If zhe p obation officer8 feel

PAULINE E. WILLIMAN
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they ough o have mere then we e ou!d !ike to hear

fro h b it aa not o deratan g tb t

D1 .you ° ° feel you need, d oreo

, ° D ]Z .: The wa ra . spoken of here

are different from warran of rest. You ay

a po!lee oxfxcer eax% o m t eeute warrants of

az e t th- ,f.zs one thing but ese e specific

pro° si $ d specific kinds of arr %ts £ha£

a e ly applicaSle to thi p ticu!a i£ua£i .

C B 2 L TT: The difficulty is

that in the p oba£ion ea i£ is a warrant of

azres£ aetually is % £ it?

H . D Z : o est for what?

L B TT: Fox violation.

I ,o W L£CE: The ¢ is!om is here to

5e able £o rest !£hou- the , r £.

° I %DP : Y 2o do 't £h mk youx° p oba-

tiom offiee should have gene a! police powe ?

I- .o WALL : At the p e ent time hey

have a p ee officer s£a£u h!eh means that they

do ha ;e authority to xes£. L% the mew Code if

it were to go [ ou they o Id not be in the

g oup desi £ted as police offSeer. $o what I
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a king is is there ineensiste cy bet eem saying

that they can make an es hout a o rran and

no being included in t[ g oup of police - ha

are defined a police officers pazticularly looking

at m£ic!e 7 ?

I o. i@L%PP: Ge£e_ g away fro tec[h %ieall-

£ies a!! you £ £o be e is that they have he

po e to az e £ persons %der £hei supervision.

o W LACE: Yes= i think this is desir-

able. This is o something £ha£ ge do. We don't

p actice i£as a a£ter of eus£o pzimar!iy because

e an£ £o ke a focus c the ehabiii£a£ion aspect

and when you begin 1o put up the o he you move

yourself ove into gyoo much of a policing structure

ea ing on V!o!a£ion Sectio 210.50o

e are fully i . accord th the provision

£ha£ en£itle the defendem o be epresea£ed by

counsel a all stages of the he ing on a viola£1on

of p oba =ien. We wish £o oi %t out the e a e o

re o!ved ques£1 s.

Vi st ho , sh ll the p eba£!on agency De

reprobated by legal co el? L our opinion the

preba°£i % ag oeies will need legal counsel,
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especially i vie , of m y recent United States

Supreme Oo t cases adve cing %oe ca !se of ex-

tended legal protections to def d ts in

crlmlm l proceedings.

We me %ot prepared at this time £o

m e a definite reecm_ en tion as to whether or

not a p oSation agency should f 2zmish co m%sel

in a violation proceedinZ or i ethe the probation

agency should be represe ted a£ a hearing of the

v!oiat! by the District Atto ey. We e en-

deavor g to o k out a a£! %ale as to gho

should repzeee t a probation agency and wanted

you £o be a are of the problem,

C %LJ i : O reaction ot .!d

5e I ou!d think £ha£ he people d you act

in the n e of the people !%en yon recommend to

the couz ha£ probation 5e revoked repres £ed

by the District Attorney's office 5u£ if you come

£o a different vie -e o id appreciate your gi- ! g

us a m or d= - on it °

o. [I LACE: The reason ! am raising

£hi$ uestion is that , e m e 
'beech. 

having this

probl and e [ ve be having to negotiate with
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D.A.s as to e£hem they are going to assist

because this has not been the practice. So 9 em

you get the ve la£ion c g District Atto eys

as to hat £he!x ro!e i once £he conviction is

done it makes prob!ems fo the probation people°

to h -e a ! ec ion?

You th!a4¢ we ou

! h -4o it would be advis-

ab!e £o have a direct!on

Secondly does a probationer have he

right in rio!at!or& hea ing to refrain f os t !mg

the !£ness at d r ain silent d avoid se!f-

inerim!matlon? ain we have no %swer but we

think this , t il! e f ont us d the

eo% ts some day.

T ansfer of Supez /Ision of Probationers,

Seetio 2!0.70.

S d J slon 2o d r th s sect!on p ovides

t £ where s ez ision of a probationer is tr %s-

fe red the event the defendant resides i % the

City of e% !o k , the Supr e Court for the eot £y

in hieh said defendant resides shall have a!l of

the powers specified in Sect!on !0.30 (notlee
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;o appe w . rants srrest se re.h) mid the

Sup: ae ee my file a ..... ° i : of

2 ey accordance wi£h See io 210.40. The

section tb ou iines the preterite o be followed

by the ¢® t, ! %c!uding tha on ?!o!at ion of pro-

We <zii o aise :he ues£ion whether it

Co t ezei s Te j isdiction ove al! £ransfe red

eases i Ne: York Ci y i %c! di g mi deae n cases

For e a ple t court bm.s j is c£ion if Erie

County wishes to transfer supe sis!on of a mis-

deme an£ case from a misdemeanant court 1o Ne

York CiZy o vice versa?

Z could ask o£he q%estion. Could £he

u_z ee of P oba Z!on aceept supe v sion of a fe!ony

ca e from o£her co m £y?

C k &&N A _T_L. o.. ,, . o We are del gh e ha

you raised the qtzea !on aag you e no going o

gee an answer simply 5eca ase ! don t u ow wha£ £he

answe !8.

M ° l , p: Could you give us a me rand
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of what you h_ .k i ought to be?

Release on P CO o!S nce Section 380,10.

.$e approve the concept of ¢elease on

recognizance as pz ided in the proposed Code.

We su< es£ that consideration be $ ven to !ang,%ego

that wou!d e %courage Judges _ d the courts £o e

recognizance o at least give serious consid a£!on

to the posalb!l!ty of release ¢ ecognizanee be-

fore etgi g b i!. This is .4.%at the United States

Congress did in passing the Bail eform Act i . the

89th Ce oc s Bi!! gO o 8.1357o The Act states

ode Section 3146 P.elease i % non-capita! cases

prior to tria!" t[%a: first consideration is

lease peadi g trial on pe sona! rotor!sauce."

it gives the judge a legis!a;=ive policy by hich

he e be g ded on his actions.

C! .! DA2 L T: "fou did notes I h e,

th £ fo the first time in fork back in the

af fa! e t p ovisions the o 2der of options is

lis£ beginning q!£h 39 o?

CI-A! ZA oTL TT: We in ended hat o
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coavey a m÷ age b sa you may b÷ igh h we ®ed

!4 ,. % E: 2 would like to e p es8 my

appze iati i for the eh ee to ar pe before you

I ade note o ' £he th, ee [aemos tb t I wi!l pro@ace

and sead £o you d i wi!! get th to you.

A 2 LZ2 : T[ ! you very much

}z , l ailaee, ou h e been very heipful 10 us d

i I % ¢ : . P icez is D, ot here £oday bu£ vi!! be in

touch ;W£h 2"ou abo £ the ma£tez you raised.

@,. L Z: Th pl . you,

We wil! new he, f

APPEARING ON B %LF OF PUBLIC

STUi ES. qT SURACE .COMPANY AND
PZZPJESS !NS CE CO2Ai!Y_

of the "'° , _,,u e v z ke to thank you on

behalf of %he Pt ±ic - ° "::,e ce Mutueg_ !nsur ee

C mp s v,: $tu .yes@nt !ns ance Co Apany and Peezies8

%ns a ,ce Ccn:,pany fo £he pe iss!on you have

:anted us to address you £his afternoon on va ious

proposed sections of £he new Penal Law and Crimi oal
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C o e ,,

. . . Discus+iota omm'+'+' +>:++ zecoed

+ +. +TO#= The+e e +>;o sect!one of

+oae = C+ m +al P+ooed +e to w ic[% +

a

ee
+3+0+

r,+ behalf of =h <+ <la++° +,+, ++4 i -st ee

eompm +®s+ ,+ +h +e +.++.-,++++,+I im +he b+ 1 bondlmg

buslnmms m u+ s +,+a++.

_ ++,,+, ©++ %e ++++++

o v+oga+e m ..... "= Do d fo+aem£ sfe m +8++ be made

+M_thin one ye x f n he " +"++ thereof

. s espectf+ !y vxged that the ea£zie-

+me+.. of one o ++++o u= +z +c+0+e8 +h s i .

o edez to mo = n, o f "less co : s o e+ ° - + qd confozm to

the p actice in a!l fedez°a! eow £a as set forth

Of a o fe +t :e i a t ez is he .... "

of the a " :me me o+-'. , th no time
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For a great n mber of years the surety

comp& les operating in this State have contrlbu£ed

a great dee! to the a4ministration of crimina!

justice. In approximately 98 percent of ball

bond forfeltu es the defendants are returned £o

the jurisdiction of the co% by the surety Corn=

panies. Wi£h in the past few years we have become

aware of the fact that3 notwithstanding £hls ex-

celle £ record, a conslde ab!e nt ber of persons

charged i£h serious crimes have been released

from custody on parole or lo , -cash bail. As a

result thereof, there has been a staggering In-

crease the n ber of unexecuted warrants fez

defendants charged th crime, it is

but true that only a smal! percentage of warrants

issued a result of cash ba_a or parole viola-

tions ill ever be executed. The surety companies,

how er as heretofore s£ated in almost every

instance of bail bond forfeitures spare no

and effort in an endeavor £o re n their bailed

principals to custody.

!n a recent a ticie b ch appeared in

the NeT Xo k Law Journal on Febr ary 2 1968, it
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was disclosed thro h an inquiry conducted by he

New Yo Sta e Association of Trial Lawyers ha

"I***the f Lure of defendants on low-cash ba = or

parole to return to court was eight times as g eat

as in i ances wheze high bai! had been flxedo '

The report con£1nued to disclose £ha£ apparently

" housm d= of parole a d lo -eash ball j pers

are loose upon the elty streets. While parole has

its vz_£ue, !£ must not be granted indiscriminately

if we are £o remain see%ire. ' mod fuz£her in the

report : he system of individual parole and

legal aid may very well create a condiKion whereby

thos i volved in street crimes as a business

know £he e is no p %a!ty they must face for £[%ei

c d et, if a res£ed they c be back in 5us!mess

in a at£er of ho s on parole or low-cash bail

and to cap the i=ony they don't even have £o pay

fo their !a ers."

The surety companies re der an invaluable

sexy!co £o the Peop!e £z ae for a motiva£1 of

prof_£ 5ut n vertheless the f qction of the

company is such that the £ / paye s save a consider-

able o%_%t of money due o such efforts on the

PAULINE E. WlLLIMAN
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part; ef s rety compa e .

C L L T: . Flato do you

have y fig xes as to the n mber of bench v arrants

issued the last six menths say, for violation

of reeo izance release and/or bail jumping?

MR. FLATOW: Mm. Cha an, we have

to obtain these and they are

unob£alnabie to us. at ! kno is simply hearsay.

IP IA BAITL : We il! get the.

o ! OW: ! underhand it's tremen-

do,usiy high. i4x. Shapiro, o is here today from

the Stu e e % !nsur ee Company, has heard some

figures in the corridors of courtrooms.

C =&! A? LET : I heard a figure

today fr I would say an informed source £h £

it"s i the thous qds in the crimina! courts for

s_ha££an in the last three or four months.

So t"s your point that release on

reeo isanee is an appropriate nd proper option

for the judge £o corns!tier but that it ought to

be discrimlnately used?

M . FLATOW: That's ri t. i attended

the Nati ai Bail C nfer ee on Ball and Crimina!

PAULINE E. WILLIMAN
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justice in the State Departm Building in Washing-

ton in 1959, ! be!i e it warn.

,

that.

More recently th&

I . YLATOW:

PAULINE E. WILLIMAN
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warn i the spring of !9637

! . F ATOW: i happer. o be invo!ved in

the 5 ! bond busines bu i am a to ney d !

real!so that there are many problems o bai! £aklng

people ho a e f!xst offenders %d keeping them i

jai! £o ! guish ith he, dealed e imlna!s for several

months and the. giving £h eredi for time se e4

on simply a suspended driving eh rge. I believe

that ! -eash bai! is ve i encov aging to people

whom a ni £ or o ia j ai! m!gbJ not harm a d

let the pa £s go out a .d get the people im the

neighborhood £o put up some cash £o bail the sen

out .d perhaps he ouldn t be out in the

in a matter of ho rs to commit e es. i th /

the sys:z is being abused a£ £b=is point.

The surety complies render an invaluable

£o the Peop!e t ue fo a motiva'£ion of

Was iV '60?

Would you believe it
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p ofit b' t neve the!ess the f - et!on of the

company is such tb t the taxpayers save a con-

siderab!e o mt of money due to such efforts on

the pazt of surety eompanles. This function

results in the dispositio o of almost all c nal

cases in eh the surety companies are involved.

L this respeet the surety c mp_ ies perform

q,aasi-j _ eial f -%c£!ons that is acting as an

a m of the Co irt. To p ec!ude od estzlct the

s re£y companies from making appxopria£e appllca-

tlons fo 2 relief an he cases of forfeited bai!

bonds stifles £hei initiative and incentive

the repatziation m d apprehension of bailed de-

2fend tso Ce ta n!y there e be no harm to the

People in eala ging that period of time during

hleh the s e y can apply f zeiief from a

forfeited b ! bond ina auch as to do so uid

like se provide a even ea£er benefit to the

S£ate as mentioned abOVe o

In a decision of the S preme Co £ of

the State of l e York Appellate Division, First

Department Sept ber !96Z:, People v.

L s nee C par y et al 21AD2d 609 . Justice
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8peao ng fo ghe Go o e as follows:

' $ofesslona! s etie d he Sail

d iee perfo a usef ez d h . e social purpose

in obvious ays. In additio the possibility of

remission in a proper ease motivates the surety

o4 others to incur pe ses d gage im sub:

s£ £ia! efforts to proeu e the ppeara oee of a

defen £ after forfe!t e.

i£ is respectfully $ed %at his Com-

mittee eo ide the abrogation of the one-yea "

!imitation o imposed upon s egy complies by

598 of the Code Of Crim al Procedure a 4

eonfo s eh relief £o he practice in he federal

cour£s in ord to e avai!ab!e o the People

the u eful f cti of s e£y co, panics on an -

restricted basis o

! a mot a ze of the correlative section

in the propose4 Code v hich o d provide this

relief £o £hes e y companies.

G @! BART : You di £ find one.

That's not to say after £a!ki g wi h you before

we c e ded == Z did chat abeu !t i£h l r.

e d i as not inadvertent ovez'si £, i£ was an
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advertent one° We di hn l ,ow whether this kind

of pre: ision shouJ.d be in the Code or somewhere

e!se in the aw. We recog ize t t i£ has o be

dealt =h and we!l.

o FLATOW: Th k you very eh.

At this t e i wo d l£i, e MX'. Shapiro

to spe ! once agaimo ir behalf of these three com-

panies %d necessa . iiy the surety industxy 9zi£h

respee£ to the old Sec£ioL 590.

l,i -o 

ST OF M!C2L S IRO
Oi S I.J F OF P LX¢ E VICE

i D T! E STD S2i SUF ICE
CCMPDY

.. [API O: Th a you for a!l i g me

to appear he °e tod yo

I talking about Section 590 of the

Code of C .,%t%al Px'ocedu e a it stands today.

This i a 8ectio %he e the surety company is

a!loz÷ed to obtaiu a certified copy of the orlgi al

, a e emtis fo: m a we cal! i o

:.pp :eh, d the defemi, to This is something that
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CERTIFIED SHORTHAND REPORTER



D t

¢ ! Zi %TL T: it s in he same

categoz y as he ° * -section .e= i just refe ed to

_ . .a_ <in ¢o ;: o la o - ° The e i n' any p o-

i£; f e i !yo Shed some !i %t % it . you c %°

se !oue sa o . T[ s i9 a ca here befo

ee en anu d s ne h % zf he has placed

the 5e g omp n does it- -n jeopardy° No s ety e a ,

o <40ambi£ra iiy They it on!y wh the e i a

p ob_ in maa y ° "°

C oL _ , : m . . z. #ho makes he ec -

inde mato . X as just c ing to that.

CH Bb2.T TT: Good. That is the

hing I espeeial!y .o a

° ° whetherhave a hyste zca mother o neemna£or,

a cous n b other o just a riez d, call up %

say, % y t ..o or my riend s Daeb- e a s bag ne

PAULINE E. WILLIMAN
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Please ck him up and b:¢ing 

to be mesponsib!e any mo e.

I don' t wan

" £he baliC]-. b B IILETT : o y son,

3 u-'epe. .

to do?

SP 2I O: So what , ana e we a Dos!£ion

Z1m so cy, the e is noth mg ! e, n do be-

cau n ber one £he .... isco closed and X cou!d

it. 's o e hin b £ happens af e £he bail fozmel-

@ ys , £=t £he v. °zant is ........ ee e in £he Crimina!

a m./k of Z£'C ret n £o co hich means b £

i£'S : !ed h the papers nd s sequen !y fi!e4

in £he basem £ ease closed° = ha£ do we do

a £he m n o Come wi£h me, X know exact!y v h e

he is. ' This happened op.ly oo= eek ° A m e e

The boy .° ° came home. ie h e° I spoke o

a police o zm er. le doesn '£ a . £0 a zes£ him
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[ d i£ is £o ob =a a wa £ bug it is ex£m ]ely

L= . o d a m rsa office . They axe

ei£he o t in the field oz afte houms %d it an't

be ob£ained especially 60 days aftez° the date of

the forfeiture when the w °z is now in the base-

ment of the co o£houseo 8o iZ i practically im

possible £o yet a :,azra %£o What 4o we do in a case

like t : t? We a e in a se "ious p edic ea o Zf

we go to the police station and say, '=Lieutenan£

this m is wanted," { :[he Je is the wa rmaZ?" is

° a e no ¢ asking the

Co asiom to iline into ¢ asidera%!on $hat his is

something tb t is very necessa °y o only before

the fezfeit e but af e the fo feituze.

he Co s on could see heir way

into issuing what - wi!! say this; The e are

mm%y discussions in this book about 9 arrant of

axrest. !f the Qommission could see fit £o issue

o nS : n in the Code a st ety a r ot of a est

-hieh %ouid a!!ow the surety company at any t e

. nethe be Defoze the : " " 
°

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER

i



J
}

58O

of a ' es and b ing to a police s a ion az d

have hi booked and ° aeq en iy :o gh into

i wouid alleviate = - ° one quz e a bi+

probl s.

. D Tg l: Wha do yo do whe e=e

s a b il o % o ai zg n = ac$iom is p o-

ceedi g a ° d you know £ E he defendan£ is going

$o flee $he j is c£ion? Ca% £ you go d pick

i ° S k%PI O: We have £o pick h up

ouxseives. Yes e do £i- z o - e b ve boum£y

hu %£e s £ha£ 2e pay £0 go ou$ and apprehend £ is

defender, nc ¢ ez° a case a e hat if Enx

eze 1o z away o i abou£ o Fun away a d

i£ af£e ho s d e c nno$ gee a cez£ified

copy of £he bond, £he e is nothing e can do. i

have see go in fron£ of y eyes because l

had no au£hoxiZy o appzehend Zhis defendan£.

kind =

a % .%Oi°iZ e Sl O , S e . 9
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I,R. SPL421RO : Yes, the surety company

or its agent on signing on behalf of the surety

company and the company would be totally respon-

sible because we never apprehend anybody unless

we know we have t:o.

C!Ai A BARTLETT: You know outside

the City of New York in my county they are not

used at al!. It's all property surety, Would

you leave that discretion to the individual

property owner?

! . S}{AP!KO : ! understand your problem

but this is something ere I am talking for surety

companies. I don't know how you would cope _

a mother er father putting up a home for a child.

CHAIPid BAFL !T : Which happens quite

regularly upstate.

Mr. Flatow?

MR. FLATOW: I believe this would hold

true with respect o a professional surety as well

as an individual s e£y. After al!, the principle

of s rety was started years ago by people putting

up homes. They didn"t have ball bond. This is

a recent innovation. Mr. Shapi=o refers £o a
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surety warran£. !£ should 5e a warran£ £hat could

be issued £o aayone, he£her ceremonial or an in-

dividual.

L A BARTLETT: Mr. Shapiro is sug-

ges£ing however ha£ such a warrant could emaua£e

from £he su e£y.

MR. FI kTOW: Yes°

CNA! L BA.RTLET: , ile some consider-

a£ion migh£ be given £o doing £ha£ with £he company

tha£ i s jee£ £o regula£1on 5y £he insurauee

depar men£ £her£ is a question % e£hex we want o

give £hat op£ion to £he individual sure£y.

I . SHAPL0: Fir. Baz£1e£t, how many

tea! es£a£e s %ers pu£ up property for s£rangers?

i£'s very a e unless £hey go o a su e£y company.

C I £ { BARTLETT : 1£ 's rare.

M . SNAPIRO: The only one they would put

i up for is a son or a re!a ive.

CHA.il ,£ =N BAP, TLETT: We wau£ to be sure

£hat I£ isn'£ because £hey are mad a them. They

may regre£ their ini£ia! eommi men£ and decide

£ha£ £he way £o ge£ ou£ of £his iS to have £ha£

son of a b. 5aek in jail.
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. S P!R0: True.

C AL dAN BARTLKTT: Which is a sltua£1on

you don"t enco% nter bu in the persona! relation-

ship con£acts i£ s a vezy real possibility .

ME. S LAPIRO: Unless there could be a

stipulation that it applied to surety companies

only.

CIAiP2 TLKq : We 9ili eonszde i

and ! see £he problem°

. SPAPIRO : Tha / you very much,

C IAiP dA BARTLETT: Do you have any com-

ment on the ra£e of issuanee?

MR. S iRO: A fe e s ago I spoke £o

a gen£1em n in the Distrle£ A££orney's office i

New York Cm n y and we discussed the amoun£ of

ha!! fo fe!£ es there were and his figures at

tha£ £ime 9,Tere 3 I00 small cash-bail forfeit es.

CK%IEM BAITLETT: Since when? 
"

.1%. SI3LP!RO: For he year 1967 compared

to 561 c pany bail-bond forfei %:es. This does

not reflect--

. APP : In hat period?

. SHAPIRO: For £he year 1967 in New

PAULINE E. WILLIMAN
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York County, 3 I00 small cash-ball forfeit es

that would be h the category of $25, $50, $i00

in £ha area.

Ci I N Bb/ LETT; rid 561 bonds ?

PLY. dAPIRO: Surety company bonds.

This does no£ reflect the amour of

paroles aud in o eouzse of eonvexsa£1on we

took a sort of rough figure of about 3,000.

CP I !AI E &TLETT :

. S bPiIO: Yes.

CNAi i %i BARTLETT :

3,000 paroles?

YoU don gt P.no how

m .y 0ar a £s were issued to pickup a --

1 .. .AP! D: Well, in each instance

there muid be a arrau£.

CIA !AN BARTLETT:

mean, for parole?

io ° SF_API/) :

light.

I . SiiAP!iO: ! s a question --

C!=.l li R L TT: 3,000 warrants, you

Ye .

fac , this is just based on hears%v.

! L B TLETT: You have excited our

interest.

Mi%. JONES:
PAULINE E. WILLIMAN
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efforts of he 8ureZy company o !y ovex 90 pex=ent

are app ehe .ded °

G ,L ZA TLZTT: This mo ing o .

Subim "was alking for Ve a and gave us an intem-

esting discussiom. = ° his = ," "azom poin oz J .e a .d m-

dicaged £ £ the za£e of fo feit e of those

handled dez the Vera ! ojee£ as five pe e £.

Obvio%mly £5 caxuuo£ possibly be squared w!£h

the x be s you are talking abo £o

. SPAPi O : 7o o ! dora g £ think that

the figures I gave you ha e anything go do z i h

Vera because 3,100 forfeitures =ould not have amy-

thing o do i£h Verao

CFa&XPI L%RT TT : The 3,, 000 figure

would?

. SHAPi. ,O: Zu they migh mo* be Vera

also. S ne of those mi e£ be i the Veza.

. S L2IEO: Mos of ahe migh have

been pa o!ed by he judge without consent of Veza.

I will definitely look into he five percent of

Vera a!so,

C i _ { BAKfLE T : Thank you very muei%.
PAULINE E. WILLIMAN
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l .. SP 2XRO: T! nk you g ntl en.

CIA N BAr LETT: G tiemem ' Je a e

goin o con=iude this heating a 4 o clock so

if you ill keep £ha£ in mi 4 out of courtesy

£o £he o£h zs

Firs£ we 2iiI ve Captain Myer ubin.

STAT OF CAPTAI ID!
RUBIN, SUPERVISING COURT

YORK COUNTY

MR. RUB : Mr. Chairman and members of

£he C ss!on: Firs£!y I thlrLk you for allotting

me £he £ime. As the Chaizman said we don't an£

to £ax anybody and I don'£ wane £o tauke too mu h

time.

Firs£1y, from the outset, if this ques-

tion is answered i£ ill cut down my discussion.

From what ! have heard during the hearings yester-

day and £oday am ! correct in ass Ing £hat £he

Commission agrees and finds i desirable tha£

£he co% :t officer should have thepower and

au£hor!ty of a police officer wi£hin £heir 0%%%

"bailiwick"?

C L II 4AN ARTL IT: Yes and around the

PAULINE E. WILLIMAN
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co hou e i don hink here i a quarrel. The

reamining question, as %ith the correction officers,

is the off-duty status and I £bi £ha : i the only

°ema!ning queszion °

, PJ_-XN: I ad essing myself £o

t} t particula- r question.

I , r< IN: Fir ;!y e find that we

have a ¢o t ^== ' ..... =ua o : - or correct:ion ozf_cer as a

police office d m!ng his duty ho s and we find

£ha£ he is in [ s owr Da Al c e po gered with

the powers of a police officer. Now Te h e to

no cue him off from e ne re!ie'eed of duty re

gardless of %%at his £ou of duty is his hov s.

He is r ow o £ in the s ee£ on his way home he

is now - . Ci£1zen amd he no longer has the p ers.

Prima liy the court officer asks £hls one que=t on:

Wqen the " "n. semet[ting of an emergencyS .t l o arises

nature and % bel>.e e Denze= yestem y asked

of ,Jo. h James nd will pose the questio --

! may not be verbati - that at 2 o'clock

i the o si=S the officer is his way home from

his tour Of duty and he is confronted by an
PAULINE E. WILLIMAN
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individual! o says 'What m robbed me ° I need

help,' or words to that effect, What ou!d yo do?

We!! i ve had that occasion, 7= have had tb

happen om m .y occasions and ! have taken action.

l y action@ in those cases and iD. the case of per-

5mps m %y other peace officers im o : category have

done the same thing. If he perpetrator as !mme-

diately " b m <£ !n the best of my ability,

made the apprehension o I had my c mp!ain t and

! brought this man_n to the precinct within £ha£

area either on my o :m or with h a sietance of

the police. The fact is ! had the occasion not

too many years ago , ith t= £o something i=

. Pan a elia 8 s ce m%ty w ch u!t ate_y resu!ted

in the arrest of 55 in vidua!s i a forgery ring

motor v %ic!e forgery ring°.

! _yself aa the ho!de of no !ess than

20 comm datlons in this City. Now the cou.

off!ce asks 4 9 his police officer or peace officer

is c ,t off at a par£1cula hour and he is

on his ay h e a d tb is situation arises does

he become P . Citizen md say £o the individual ho

is seeking his help, "i'm sorry Mister, at 4 p.m.

PAULINE E. WlLLIMAN
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this afternoon i ceased being a peace officer.

! -ould suggest you call the police°"

[OiL%t @,

: il 2.TL T : Mr. Pubin, j us a

DonVt you a ee that fery citizen has

a responsibility ap t from any peace officer •

status o assls : i those circ s£ ces?

! . FUB : % certainly do a ee bun we

ca 't overlook one t[ ng d e read i£ every day

in the paper %d e h e the District Attorneys of

£he various ce% ties and t[ oughout the State

pa ticula !y here in the City of Ne ork. The

Police Co ssioner is ez ying out £o Mr.

and Mrs. Gi£imen ' Please help us. Please do get

involved 5ecause o r citizenry do not get iDJ oived,"

nd ! talking bou£ that =ejorie-y.

Ol-ia q [ BA L T : ! agree°

MF. RL T: They il! not ge involved,

We have m_rders rapes comtin o sly° 3o ! say

rather han t <e X ber of peace officers such

as yot% ° co 2eetion officious yo m court officer-s,

ho are well trained tlere is no douSt in my

mind than £h I are trained take them off the

streets where they in effect are perhaps in some
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insta ces a dete °e t £o cr e a prevention to

o

A e your men in

o

ifo ?

e they a e

men do °avel in ifo m.

en going to and

some s ces 8one of ou

PAULINE E. WILLIMAN
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C B , T : Some do net ?

.. 2jj It : S me do Oto

o. i : !os£ of o officers have

come into the eou £ system aD, d i o der to qualify

had £0 have a minim of £hree years as a !a

emfo c ent office so they are eil trained. !

myself am a quazzzmee po zee z aearm zns ruc o

vising co t Office o

0] \ : T: You il! agree £het

the key point is not ehe profie! ey the use

of fizezrm it %de s£ %ding the proper arrest

p=oce % es and the la% of re t and the crime

i
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I d 't

have to poim £ out and X n't , hink we are to go

° "" ' - " :kha . e find o: x co t off!-:n :o o, much de£al!

ce s th o ou£ Zhe vea of ha ing be in "" .

, %a£ c stitutes a zm ane" e ° n many instates

d %z is no zezlec£ o , on th ega profess!om

la lye s have soueht= , a ice fr toured_ o _=,_ce=

Co t Family Co and o o te'_ o Co 1. !

:£bd#! the men e camabie, hey a e dedicated,

courageous men and ! m =ht add as el! :he cor-

ozz!cers in eb City of N York : ho y

%e received

medals for beyond ""'va or ._<e call of duty°

The court officers of the Civil 0o %

F ..... o 9amily o t . d Cr inal Co t % !. 05 ere p e-

sensed oi£h medals by ; ....ayu Wagme °., ! am the

r c -[ _en " of four meds.!s _om City all myself.

Stripping us of our_ peace officer sta$ s

or police office - = tll c eate on!y one £.h!ng

and ! m ¢er£ain of that, You !l! now t e

PAULINE E. WILLIMAN
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a 4 I peak g a a =i i e=o

o a y 'oup?
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i graduated from Brooklyn Law School,

cure la de got my Doctor 8 and !daster t s from

the University of Michigan, I teach crlm a al

law in !nd!ana and i - ill-be e c ing next year

in the iversity of Co!orado.

C.EAIRMJ BARTL T: You ant to 8pe k

to us o he eavesdropping?

MR. PiTLER: Eavesdropping and wiree=ap.

First of all some of i£ may be ni£-

picking and some not. ! have z,ritten an artic!e

for the New York La Jo rnal and comp!eted one

for the Brooklyn Law Journal.

C iAIP BAF LETT: We e ouid appreciate

£he detailed ecamentary by ay of a i£ en sub-

mission after the hearing, if you would.

I . PITLER:

the ar£ic!e.

I can send you a copy of

CHA!PI4h BARTLKTT: Tha£ would be fine.

MR. P!TLF o: First of al!, £he most

glaring defect of the s£atu e as far as ! am

concerned is £he failure of someone to find ou£

whether he has been bugged or retapped. There

is no provision for some kind of organima£ion of

PAULINE E. WILLIMAN
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an indexing system. In other words, it se ms as

though it's an a4 hoc basis and the District

Attorney !!! inform someone that he intends to

use wiretap materials or eavesdrop materials. If

he doesn't in end to use its he doesnat have to

inform someone.

CPA! A BARTLE : Wel!, you do ow e

have a provision for notice in the statute?

I11. PITLEP: Yes, i wil! get to tha

also,

Now = " ou!d se m o me that anybody who

has been he ubject of sL:rvei!lance upon indict-

merit mus be no.izied o that effect In other

words -that a warrant has been issued against him.

In other ¢ords, he was the person described or

has prem ises ere described and you have to be

info ed.

C I ., A LETT : You don't have to do

that now in search warrants= do you?

! . P LER: ' % thi k this is a little bit

dzffe ent When you are being searched

¢o =Pg BArtLETT : You do if they took

anything but he search tha does not result in

PAULINE E. WILLIMAN
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the removal of anything does not require notice of

anyth _rog.

. . P!TLEP,: Unless you are going £o say

reeor ,ng o2 eoD Je=sations is not teking any£h!ng.

! wou d ake issue wi£h £hat,

l . D ZER: Are you £a!k _ng abou£ £he

mo£io £o suppress? otiee the e mus£ be given

£o £he defend £ £ha£ wi e£ap evidence is going £o

be used.

. PITLE : I ould gha!lenge that i

hould be en he has been the ubjec of sur-

veii!an=e. Sam Dash did a s£udy a number of years

ago a book called ' he Eavesdroppers,"

M . P Z ! LA: Don £ ta!k £o me abo t

Sam Dash because he as £he D .A. of Philadelphia

a d d °t queue his o ,m co o£y bu quoted Ne 4

vozk County as having 60 000 £re£aps in one yea=

and v e refu£ed t £.

} ,. PITLE : What ! concerned wi h --

CI BA TL T: We .like Sam, u de -

s£and £ha .

. PITLE : e of he prime purposes

of ea esd 'opping and wiretapping is £o get lea

PAULINE E. WILLIMAN
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£o evidence. Ho , does the District A to .ey

determine he£her he intends to use the evide _ce?

How f removed does he have to go? Where 4oe8

he decide the point that he does not use it? •
o

H N B TLE : Under 370.50 the

on!y th_ng the court can do is defer delivery of

notice.

You don't [ ave o i! the person recorded.

can tel! the o ner of the p:emises.

370.50 talks about not .ce.

You

Pitier o

C J l BArtlETT: C me on now, Mr

We have o have a ealist!¢ mandate here.

Are we going to require oL% an eavesdropping to

have he polieeme. ay "Excuse me sir, ! did t

get o - nemeV? T am being facetious, of co se

To hoe_ e do you give the mo=icee o except the

owner of the premises?

aBou a defe udant, one a_k about the owner of

the prem s.s am focusing at least on the

def dant for the present p poses. Say he

asn t the c . e of the p_ e_ ses, He may n ¢

I o% that hi conversation% as bugged. % othe

What I am saying, one talks

PAULINE E. WILLIMAN
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words you ca direct it against X or Y's

and X may never kno ce ec£?

C IAo%i T: I ! you aze sugges£inl

is £ t 370.50 ought o be broadened?

.. 375 £ha£ the Dis£rlc£

A££or ey should inform somebody ;hether he ha

been %e object of the s ei!iaace.

Ol S " Section 370.50 does

not : m use.

k . PiT : But it doeen' alk about

CB I ] TL : Don £ ma ify yo

objection. Al! you t us £o do is to inc! de

the object of the s veial! %ce 3ith the o a%e of

the p ises ?

! should be both.

. PIT : Also i might suggest £ha£

here is one par of the statute tha is totally

Inadequate as f as the Ne<9 Yolk Go x of Appeals

goes. The £h g abou a iz .ng he estlmony

before the iss ng justice. The statute doesnt

say i£ but I ass e the New ork case la will
PAULINE E. WlLLIMAN
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continue t £ you c suppor i a totally defective

affidavi 5y estimony t-hat occurred in the ex

pexte = ' Z believe that People v, McCall -

there are a n ber of ease , The statu£e doesn't

specifically refer, Wh % you allow £ha£ the testl-

mony be s rized ather tha a verbatim £ra la-

£!on ! ou!d sugges tb £hat could

not be used £o support a totally defee£1ve Ta ar £

because it x ould Do be clear,

are efez ing o, A2e you mefezri ng o report?

, D Z ,: e you referring to the

appiiea£1on for the eaves@a opping w ¢ran£?

That s ° e'r gn£,

In which the applicant

there ..ay be a near o on i aa d the apmlie t

can give oral testimony or produce oral es=Imomy?

!@., PITL : NJ.gh e d the au£ho izat!om

is tha i e n. = £her be recorded or s rimed i

% i£i g, I would say £ha£ the su riged in i£!m

she,d be deie£ed, This Tay you ¢an always support

the a_ __an but the eco ded stu. f ! don thgm

you could support i ,
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GP%!! 4 N B V.LETT: Of coup:so, you

t nderst d tb2 t % Ne o Yomk , e s !ll have

= w in Elmira based onsentences up "go o% years

s mma ized ecord .

is tu co %sti u ional on its faee o

i wo d suggest that 370.20

MPo. P LER: Yes.

e ency tap?

I think you must knog

about o h6°e ! qtz !ang %ge % %ich ind .eates" " thai: bmt

ould not " "De consti u£ on ! °

0 £ BAPTL : This %as written

before Ka' z.

i 9ou%d a!so suggest t t possibly the

stuff about notif %g the o er u the

may not be necessary either ,%der Fa z.

O BI T TT" That s probably so

but - e can leave it enyho .

< .. PITL : % ether defect i find is

that the sumber of 3ud es that can issue this

. a ' gf to I suggest that it pewits a tremendous

deal of for shopping= o o that you have to tel!

he Judge that you went o another 3 dge
PAULINE E. VVILLIMAN
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0 J37 BARTLETT : ;, at !imitation ould

you put on it?

.. PITL : ! -ou!d p obably make i --

i _wealime he probl = on!y the presiding justice

in each division° I w - Id s es that some i ing

has to be do e abou i becauseIz" = you get a j age"°

that = , s i me you c go

i d you ¢ al ays get a search warrant.

¢PIA B RTY.- T: Don' you hink if

yo ar en i va!i$ you oug! t to be brining

this to boe J'@ cial C f rence on he eompet _ce

of judges? lo - can we hs 'e a m e h e bottomed

on the pr ise hat some judges don e: ereise

discretion as they hou!d?

k o P ! 2,: Pu it in he statute.

C kI R L : o ould you suggest

we ! = t i ?

I o. P EDo: Presidir g J us rice can

des! a e tb . !y ee t. im. us ices -

CYa%% , T T: Are you su esting

that that wi!l not ef-lec an attitude on who i

desi %at ed?

PAULINE E. WILLIMAN
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Off the record.

Discussion off he record . . .

C !& ETT: The Com ssion did

mot zee t:he $e Ta y p actlcal ,ay to ! t £he

judges to ;ghich application can be made. Al! e

could do is define the eour£s°

. P LEP ; hy co Idn'£ it be on a

rota£img 8ys1 9 ?

% B T : hy should it be?

! o. ?I EP : Deeause this way £he Distrie

At£or ey has to go £o the judge £ha£ i8 available.

C B .TL T= l:[e z!d you sugges£

tha me,ion8 . eode by defe d t should be on a

o£ati %g basis ?

l ° PIT : _ should think £ha£ £he

mo ion made by the Dis ric Atto ey, the Dis ric

A££o: ey sho !dn t be able to pick £he judge, l

ould 8ugge £ tb/ t a syste could be set up .here

you can ecmp!eteiy °o£ate every £i e a mo£iom e me

to a pecific judge°

¢ \L @ TT: My point is £hat you

are no direetJ ng his :o wiretapping but 1o the

hole 8ys of ordinal j usi:ice.

PAULINE E. WILLIMAN
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AT T o l ghim yot at aek

! would suggest that I e opposed £o it.

You ¢a impeach me.

i fo me ge oe liy.

i opposed to the namele

As fsx as we aD. pin , I

. ould still argue that i ' s a eater infringemem£.

At least the COmmission should meet he ¢hal!e ge

of it in eavesdropping an, ° - ".... v zre epp ng. It se m

to me that a District Attorney can establish

PAULINE E. WILLIMAN
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probable cause at least under the fangs of this

State° All he has t=o say is tha an informer e o

has 5e previously 'eliable hae told me that t his

and this - he has se £hls.

C[{A %N DAoTL TT: i thi d e have yot

point.

droppimg and :4 e app ng 

4,11. P iqZ LLA: ave you looked at any

of the orders of ire apping submlt£ed?

o. BITLE[{: ! have seen some of hem.

i have se % one . i£h a n ? eles info er. I I ve

seen so e prior to decision, s -- i ; o 2k for He y

B. o£hbiatt in be ,' o = , ! have se %,here a

%iretap . as --

,,. PITL %: i cam 8 ess this notice

£o a defendant t t he has be % the sub3e £ of a

tap.

}, 4oo P[TL : Z ould just like to point

'" Ot e 'ou a couple oz h h ngs. What do you do af ez

the judge finds the wiretap orde is illegal?

PAULINE E. WILLI MAN
CI£RT[FIED SHORTHAND REPORTER
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The s atute is c mp!e ely e ice :hato

Gl \ P2 fL T: What. do yo mea ?

l . PXTLFI%: Zr: o hez° %7ozds he supp es e

at does he :pp° ..... e , just the .cozuln ? What

about the links nd leads?

k ° D %Z[g o: The e is a p ovislon in the

motion to uppxess fo_w tb o Wh the mot!o is

ode tbsp. you he e a heating d Zhe wI 9!e thing

is go e f to.

H o. PXTLE .: Let me po e my hypo hetica!

£o the C n%issi . Say two y a s p °ioz ; he e has

bee % a tap or bug of a , indivi& %! and he is

flmal!y Imd!cted d he f al!y finds out o ,afl

i£ and the p osecu !e i says= ge a e t%ot $oing £o

t eduee soy z eco dings° ZOu may e them. He

wants to atta¢i the , £zz°ant. {le attacks the wam am£

a d he is successful. Ho ¢, do you 4et zmine b £

is going to be used and what is not going to be

used?

CHi B ;T T: What do you sugge

we do?

{. P LZ <: i suggest that if the

w re ap is he!d illegal, ne be ea it!ed to the

PAULIN£ . WILLIMAN
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and to be able to

compare ha t - ac °ipt itb. the evide oce ka i

going to be int od ced at Zhe tz°ial Zo determine

e a e not zeally :te ested in cases but J dge

H m.d i: Copii % v. The U?ited States I think !85

Fed. 2nd, i!%dicated t> t oDce you esZabli h the

i led to the log to deter:mitre d see what evi-

dence the Dist ic Attorney is going to use.

a pz aetica! soiutio , as ¢o D :: yon a e going :o

The e . e two possible ones.

more z'ights Zo the defen( qt. Zf there as .o

arr t aZ a!! you aight give h a little more.

Glo!% ,%{ NZ TT: The e i8 %0 giving

a litt!e bi : mo °e, r i< ?a eithe legally p oct =ed

evidence or it asn £.,.

X .. ZT o" N®, : would surest tbgg if

dise!o e ign £ consZ!£u :ioi%a! --

PAULINE E, WILLIMAN
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is done with its?

o. PiTLZ ,: No ho - it's a ap. Agai

i would suggest there ia absolu e!y no provision.

if yon- to + fo ° ' " thatWs

fi e b .t ! t d.mk you should leave it open for

the ¢o ta,

Talk about e% f< o ! also would lake £o

me .£i i , something abo S£ this z etuzm. Wha£ is re-

quired to be etuxned h e? £v 'e you jusg re ui ed

£o zet a , to £he udge Zhe eaul of the Cap? !

would suggest the tran$c ip£ of £he hea ing £ha£

au£ho[¢ized the tap a d c@mbine it a!l in some kind

of i dex sys£ so yoga h e 11 e!! md you p e en£

it o the suspee£.

01 %1 B%2T TT: 1£ to :he

suspect?

. .° P LZK" To the defendant afte he

is indicted° We had the wa za .t and the wa ant

know til : e Walked into coaxer thai, lo and behold,

here was the transcript of ;hat as said £o £he

justice° ! hi = the defen £ £ should e t aa£

PAULINE E. W1LLIMAN
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_ tb,&g vo x crigicism8 age go

hose SoSpee%s of the e;m£es#£°opping avticle that

yon a<!,4 ess¢' year, self !:co %m. i I=o infe that

you do believe t:ha, a 5ye Sem_ of e s es4xopping

m!8 s .m£e o

"a go

c a, m" U oOP@ON
* >,n THE NATIONAL COUNC,,=.

Co ±ca£ on Cg e and °° uel nquency as we!! as of

PAULINE E. WILLIMAN
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oe ee X eacb.e s Ageinst , o z & tion

X note ghat the p ious spewers have

m i nfe ed opinion o :he -- a of he Penal

o

s!on. ! h -e 8c me athe , ique qua!ifications,

.... ° " ° b es, in been arrested

t ee £ . es o the of ' school '

' ec£!on 22(b} o= £he oldc imes of resDes$ 2nder "" = 
o

law.

a%, o d you stand

der he =,, ............ Penal 
"

-.-,o He, re you checked it ou ?

GO.u2O=o I en my first,. " " don t now.

b eaore J d e Sehor Zo arrest i oa:s o_oug hu =

now t de - " = .....%¢a , men _, l erJ using himself.

admire yot, e zeo= .,- we don £ need the detai%s

of yo enco a ters - o, he " ,, Tel! us hae you

£hi J abou he Code.

i< i. , a o Ve'zy , e mentioned £he

above dermis in _°" orb!e_ to establish my bona f, de

e D esszO . O y , z ........ ....

PAULINE E. WILLIMAN
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are aecepted o

i,5,. ¢4) 0H: i appeared before you p=e-

vio ly in eora e <=ion p h the use of deadly force

and apprehensio of cr .als, i believe it im-

por o m÷n =ien ths as a resu! of bz effor

2 o

of police :r:d Dig1:rie Atte eys on b t proposed

nea ly a y 2 . had elapsed° Tb. . there c - e a

fore en ; ag ncieso As a resz :i of these p o-

tes£s this Cow.mission has aqd °£aken to mg e a

5cev!sion in the law appl ii g £0 the t e of dezdly

force.

specific a ea of the evised Code which has

opted the doo ° 1o o ganised labor acketee s

once a .n e : control of the ate fron£

° o "=° of theum on , I refe = £o 8ec x°on 8 old Pe a%

Lz %hich sta =ed :h% effect £kzt y crime for

w ch o specific penalty z,as p ovlded in the

!a " - ÷' should be classed ac m sd eanor

This seo£io has been itted in the r zised

PAULINE E. WILLIMAN
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Code o

MR. DENZER:

Pena! Law?

MR. GORDON:

You mean in the revised

!n the revised Penal Law.

C}!A!R£ { BARL TT: Not exactly. It

provides that any - it classifles any offense

ou£s!4e the Penal Law 5y sentence.

MR. DENZR: Which section are you

refe ring to?

MR. GORDON: Seetlon 8, ! believe it was

of the old Penal Law.

MR, DKNZER: Was I£ 43 and 27?

C}IA T: We know the section.

MR. DENZ : You mean anything that is -

any violation of any provision?

MR. GORDON: Any law ich does not

specificaLLy attach in that -- felony, mlsd meanor.

I£ doesngt say that.

That happens to 5e what I

learned from reading Judge Pi_, aldl.

MR. D Z R:

MR. GORDON:

It doesnt quite say that,

Perhaps you can coz eet

Judge PdmaLdi.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER
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his opinion in the Law Journal.

BARLKTT : We llke Judge

Rinaldl too but !et °s see hat the law says°

ME. D ZER: Section 29 is what you

are referring to. ' here the performance of any

act is p ohlbi£ed by a statu e and no penalty for

the viola£1om of such s=a£ut e is proposed, in the

statute the doing of such act is a mlsd mee- or

zdaere he performance of the act is prohibited."

It may say that a clerk may not fi!e a paper in

such and such a place and if he does file i£ i£ s

a misdemeanor.

ME. GO90 : ! stand co ec£ed. I may

sect_on but £'be wens on the d like o give you

the effect of the eo £ decision that has been

made.

This section in the revised Penal Code

the addi£1on of which has had the effect of s£rlk-

ing from he hands of the Ne York Waterfront

Commission its chief weapon against the £akeove

of the union in the Port of Ne York 5y convicted

felons o have heretofore 5een banned by statute

from holding office in these ions.

PAULINE E. V ILLIMAN
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A recent decision of Judge Daminlc

Rinaldi dismissed a eharge brough by the Wate -

front Commission against a union official who

was a eonv!c d felon.

141o DENZER: Excuse me, we are cognizant

of that ease and we have talked o he Waterfront

Co missi a abo t it. The gist of the whole thing

is that this tatu e is so va e probably it s

unconstitutional. !f the Wa=erfront Commission

Tan s a p al s a ute directed o a par icu!ar

kind of ac , all they have to do is to say it's

a misde ea or.

C _I[ LE : And they have asked

for it.

I . GOP ON: Let me make s e you tmder-

I do not represent the Waterfront Com-

CN_A LdN BAE LKTT: We a e glad to have

you point out the problem but it has been called

to O at£entlon and I believe the Waterfront

C( mission has i self requested ieglsla ion.

. D ZER: Yes.

!@-. O ON: I would like £o find ou
PAULINE E. WILLIMAN
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somet g else hich ! believe is a defect in the

procedure under the Code. The Judge reasoned that

i was e intention of this C miss!on to attach

no penalty whatever to the employment by a unlon

of a Convicted felon for the pur ses of collecting

nio dues° Judge Rimal f ther raised the, ques-

tion of the co s itutlonali y of Section 8 of the

old Pena! Law as am invasion of civi! ri ts. !t

would be appropriate £0 me tio i believe, £b t

the indle£ment agalns£ he ion and its official

was b ou h£ before enactment of the new Pena! Law,

Judge Pina! s decision therefore seems to have

had ex post facto effec since the action complaine

of, %h!ch was a misdemeanor at the time of the in-

dictment may not be p,an!shab!e der the revised

Code pax£1cularly if he makes the point of its

, DF Z : This occ ed before

i 1967 is that right?

MR. Cdk%DON;

MR° D ZER 

The original = "ilzng --

Then the old !aw applies,

Then the old law applies.

No action was tsf en until the revised Penal Code

PAULINE E. WILLIMAN
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9as appare £!y in effect and then Judge Rinaldl

pointed cut tb t since the n law did not include

the old section =-

l£ s £oo bad. Then they are

going to have to revise those sta£u£eso A ybody

wa ts a pare..ieular violation £o be a crime is

going £o have to get a biil specifically maklmg It

that,

C 4 BART : V . GordonD u! ' t

you agree that if it's he wil! of the Legis!a£, e

to make the vlola !on of a pa tlcu!ar prohibi£1oro

a cr e i£ o h£ to say so?

. G0 0 : I t nk so and I believe --

C AX BAPT TT: Because the way this

reads if it ¢as as o D zer poln£ed out, if i£

were literally enfo ced a requ ement that he

County CieW fi!e papers in a certain way, Just

that ba e statement wou!4 m=/ e his fail e to do

so a crime which l wm s, xe we didn't intend.

! . C-0.DON: °fo l said £.o let the punlsh-

men£ fit the crime a d let the p ishment be part

of the i 9 on the statute. ! believe that Distric

At£o ey Ko tas so e six month ago filed

PAULINE E. WILLIMAN
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notice of appeal on thae decision, i have, however,

seen ?oo f £her mentio of he mazter d I aside

£ha£ convicted f Ions continue £o eatery out the

function of .ollectxng dues on the a£erfront

C !&IBIA BA LE : We have no evlde ce

. GORDON: i kave no evidence to the

L% the mean£ime g e are being bssbarded

from a!! govez = t levels c!ty, state and fed al

qi h a bad,age of statements against the mouating

dange of ezime in the £reets I submit that i£

is of he utmost importance £o a!l citizens and

all llon m hers that yot Commission close / e

breach in the gali erected unde he

old Code against Cosa Nos£=a takeover of the

ions.

Dolng at ?

By doing promp=ly and ? Ithout

azt for an appeal to st=air, ten that ou once

and zo all so that some J dge= hat r his n e

is may not suDver the !ag by a opinion which

goes in the face of the Intent of the law.

! .. D Z : i don' %dersta d what you

PAULINE E. WILLIMAN
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-k

want to do.

£ lis so-called appeal by the District Attorney's

office is s pposed £o have bee filed and £ kem

action on --

I , D {ZZ = Zo ra Section 29 as I

mead i placed in the B a! La4 again?

e!! yo 4 ;bh£to

1, .o COP ©N: Somebody should dzaft that

!aw very q oiek!y a d m / .e s, 2e b t it °s on the

s a£ £e books,

looked af£em I . o2@o insofar as it affects the

Waterfront Commie sion. We talked to them about it.

" eThe polm£ I am get£1n a£

is !e these th# ngs are being !Itiga£ed 9m the

court the actions of £he e omga . .ed criminal

syndicates e e being o £imued.

¢ !A AN i TL TT : ! ,,. Gordon you are

goimg to ha "e £e d rect yo self to refemenee to

the C@de,

PAULINE E. WlLLIMAN
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'L%

i no ht this section as

part of he Cede°

CI ol } B L : This is on the

Cr ai .Proeed e Le . Do you have any cemm s

on he C_i al geced¶m2e La ?

! . . GOPJ)O : I must apologize bee&use

of my lack of the niceties. I thought i ,as part

of the same ng.

i would like to make eme othe points.

The =® of p i %ting of the record was men i e4.

At the pzes s ate of the game the printins of

stenographic eeo ds at ste e pe se is already

mandated by i - for poor defend .ts,

. OBD I : In the present pestle of

the !aw o[ !y the xich can appeal a conviction or

the -dige t for wh the State provides counsel

an4 £=amsc =ip£ of t ia! p oceed ngs. These o

groups a e in these respects equa! before the

!ag thei ab!!i =y to file appeals. The man

of medi come is xed e ius e the legal

ights of the imd!sent. en he himself uns

afoul of the Coa tS he i b!e4 hite for attorneys

PAULINE E. WILLIMAN
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and eosts and certain officials taking advant e

of that fae have u ed the la to harass inherent

peopl a d 2 e carried that as ent to the

Appel!a£e Court.

CPa! 1 B TLETT: Let me ask you two

d equestzon, N nbe one is it - :yo poln£ that

recore should be %=nlsne free of charge to

all d en ts?

yo point that co mse! should be provided to all

def ian£s regardless of me s?

4ist! e£ion° !ndigents a entitled £o teasel.

G t! e of the s odicate and other wel!-hee!ed

people fiend no tro !e in findir g co nse!. o =

ever the pezson ho is not in one of those

gorier, in m7 ¢ase ! spe t $9 000 £o eaz y a

appeal 2o the Appe!late Divisio d whe i£

was fo %d in favor uamimouslv ordering me

res£ezed £o duty 9o and a half vea s back

pay ene yea ' s = ! y went to my attormey, I

don t 5elieve I as made whole 5y the Appellate

PAULINE E. WlLLIMAN
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Di ri slo ,

Gordon but tha£ is really no£ £he eoncez%% of £he

. o. G0 D N: i belie fe s¢ ebody should

be ce e oed 9rith it

, L We aze. A a maZ£er

of fact yoga ha e discussed £his -i£h me before°

, OP@O : Very pe , giDle.

D ,TI : DecemDer 15 i 5eliew

clea £ t as pa t of £he favorable decis!on which

was fzivolo at the o tset= a d £h e a e p e-

fO that £he co[ t should also assess a

=easor Sle counse!'s fee for £he successful de-

Io

oC IA Iq B , LBTTo You are being em r-

eised abo t i£ but i s not the s %Jecg ma £er £ha£

we a e C oCe ed wigh h eo

people exorcised about i bu apparent!y, not

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER
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m £ter so I was very Interested in the testimony

of ¢oemlsslo er McGrath because I have gone tDmo h

the pree t .ce 5 Lne s nd the

e d the ghoZe bit. One of the things ! believe is

uneo s£itut!o ! is the presemtenee probation

report d psychiatric eports 1oo are not made

available to the def n .nt a d % believe that is

e ean ! zr ng en.= ofeue process because if the judge

is i ¢am a to bose his en£enee on these privi

" S!eged = +,, and the aezendant has o ay of kno , -

!ng %9£t i . £[ he is bei deprived of due

process. ! believe £b t in spite of a!! the

crocodile t s that the co ts hed about not

s£i a£ising the defen,i nt ! don't give a hoot

tket % h£ve bee. a ested and brou t before Judge

Sehor. l' oud of !to l d !ike to see hat the

particular court doe° ents o. the basis of h!eh !

d other defe n£s have been ai!roaded should 5e

ade %, !ab!e £o the defendant so t t he shal!

have his g ze nteed to him.

° o bls has been ruled ueonsti£ ; zunal ues£1o "

in the Wil!i ms ease. %£ held that due proees

PAULINE E. WILLIMAN
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does Lo- meq re, one a hea g or, wo the

p obat_e epo tdezen . eceivi .g b.e I

2@., G09b0 ,:° 2 d up by at eou - ?

of the L ited S 'a e_'o

The Supr e C t

their Z iz%g, X think I have lhe info a£ion on

, b eh %hey hou!d base their me¢ex'sal because l

5ei! e £D2t in a mino i%y epo £ one of the

j astices says 'bi:i%at are we going o do about

/.. _ _ h selr aV, lab!e for rai!

roadir a defend zt and wbm flies in the face of

duep °-ocean< deliberately be use he %as been f xed

t.o do th £ very th°- %g

i x D TT :

fo your ¢o. en s°

Tbz i you ve / much

h. r you very much.

° ?'m i0 u es late rightGorrec x Depax'tm÷z . -.

now. T_ _ .=k you to tr to have one spokesmaa if

you wouad. Oa.n_ you ag< ee on o %e sp esg.an?

M_, Ch.zs on .. mo r ng to deprive

you of an opport _i£y £o be heamd.

PAULINE E. WILLIMAN
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Off the e¢o d°

o , u ¢u smon off the =ecomd . . .

D AR 'T OF CO TION

ME. BROWN: ! am Narold Bro of the

Department of Correction.

Regarding shields the officers carry?

CEA N BARTLETT: Yes.

MR. BR : I want to s ate that we camzy

a shield which is almost similar to that of the

police and we also carry an ID card for purposes

of ° "Identiflcat .on o

i IPa4N BAF2LETT: O,K,

MR. BROW]: NoW :here was somethlng about

statistics as far as a rests are concerned by

officers while off duty. ! th!nk our Commissioner

gave you a figure something like 27 but he did not

state at the outset, if I remember cozrectly, =hese

were commendatlons given by the Depar aent of Cor-

rection.

CNAIRI BARTLETT: During 1967?

. BRO ,: PIgh , and the Correction

°Officers Benevolent Assoczat_on, who also on

PAULINE E. WILL1MAN
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Correction Officers Day down at: the City Hal! who

give out awards, i think are far in excess of that

particular number.

CHA!RMa BA_ LETT : Do you have any idea

what the number of arrests off duty?

ME. BROWN: I ould say off the top of my

head better than !30-some-odd arrests. This i for

a particular year. You must also understand that

! am speaking for myself alone. ! have been in-

volved where I turned it over o the police officer.

We have many such arrests made by cor=ectlon

officers here, There are arrests --

6 IAi IAN BARTLETT :

witnessed?

Are these crimes you

Absolute!y crimes I wit-

nessed.

C}IAl 4 q BARTLETT : I assume when you

say you turned them over to the police that that

dldn'£ end your involvement?

ME. BROT:: A!l % had to do there was

to make a s atement at the precinct regarding wha

! sawof the partieular ineiden and the cop

handled t from there on.

PAULIN E. WILLIMAN
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As far as witnesses are coneerned i m

sony I wasn't here to hear Ir. Frar s remarks

but i u ders d there were some remarks about

arrests being made. ! feel that Off-duty arrests

are being made and that the coz 2eetion officer has,

over the years as long as there has been a Coz ec-

=ion Depargm t, tried to f ction in this

of doi %g a job in the co. mLLnity where he lives.

I thi / you have heard all =he arguments

necessary in this area but what i would ! .ke o

ta e as of now and today with crime wb_ t it is

and I t /nk you have heard eihls more times than

necessary to repea£ but i -4ou!d like £o add £o

that hat most of us, as i thi k #as brought out

here yes£erday live in areas where we are

asset_areal during o day's work %ith the eri inal

of the City of Ne York. _herezore,

we go out to shop in our supezmarke£s when we go

to the theater or when we go to the local tavern

we are ru zng into these people ho have a peak.t-

up feeling since they are recidlvists and by the

bare fac £ha£ they are in and out of the jall

and their main line of work is some type of

PAULINE E. WILLIMAN
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clerk have a rese tmeat against the law enforce-

me £ agency regardless of who hey are. I am

only sa} ir g £bis, that % do hope this Committee

and £h s body wi!! see fit in all fairness £o

al!ow the correc£1on officers £o continue £o

fune£1on in the !ine of the Job eohat they have

beer doi %g in the past as peace officers or

police officer how zer you see fit and I mey

add if ! left out a poln£ . Frar this mo slng

s ated £b £ many of the police officers have move4

out of he City of New York or ot%£ of the bo dariel

of the City of N York and are !ivir in Rockland

Co y but ! am s, 2e that the correction officers

who s£ay i the City are filling ha-t void.

Thank yo% .

C %Yi BA LETT : Thank you, Mr, Br n.

Nov , lPn:. Chaston?

COP_ CT 2N O IC R CITY OF
l, w Yo!gl

C &iP@ AITLETT: You are a correction

officer?

o. C a TO : My n e is Peter Chas£om

Correction Officer, City of New York. I am also
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a m ber and a delegate of the Correction Offices

Benevolent Association.

% o !d like first of al! to state that

! fee! hono ed tb_ £ the C mmissio . has listened

to Commissioner McGrath as ghe first speake on

the ope i %g of this session. Z a also honored

a d X bell÷re my colleagues a e also honored to

cone! de this testimony- i£h co_ ee£!on offiee s

being p esen£ here.

C ! _4 TL TT" %Iou can fairly state

that yoga fellows op ued a %d el0aed the Ne York

City hearings°

. C J STON: Exact !y that,

before I begin my testimony

i first ust eomp!imen£ the Commission on the

mag Ifieen£ job you have pe=formed in the revision

of the Penal ! w and the proposed Crim al Cede

Law but like all good machines= f bugs have

come as c be attested to by the revised Penal

i w. G e of these bugs eems £o exist in the

propose4 L imlnal Law so ! appeal to you, gen£1e-

men after a!l the £estlmony is eoneluded £o !et

yo r reasoning be your gulge a d proper dlree ions
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made.

i here to tes£1 on one bug on!y d

i eess you are fa .i!ia 7i£h £ho£t bug° [ may be

repe£i£io sGme of my sta£e;[ er £s but I believe

any£hing repe£itious is a case or£[z hile repea£i g

here again to testify on ghy £he

N zo , C y cozreet en officer should be ine!uded

unde °20 Subdlvxsion !5 pea!ca ?' ' "

as propoe the r -ised G im_inal Code Law. It

is my pa ose to add to yo r stay of the pzoposed

la by the com ittee w ich epres ts mo e than £wo

years oz your xn£ens ve ev_sxonal effo £s by yo

staff and hieh ciudes for you2

es£imate and m_ne many porta t changes. The

changes % shall spe on %d presen£ some reasons

9and ask you to act o % is ag m peace oz_ieem sta£us

for co ec£ion o_z_cers. ! asm e you have re

- thee!ved brochure ssued by £he Correction

[ have also eoples of £he Commissioner's

pres c £a£!on to £he C ssi and i have ex£ a

copies d if you ¢ re to have hem i will be

glad to supply thrum.
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$ha$ p d for ha= full-page ad in he Daily N ?

I . C h TOi : ! am p iy responsible.

None of us co d individually have

afforded b t pub!icily.

and go d into the main tes imor .y.

As you kno , gentl en crime is rising

in nati , in he city, town and village°

Presider Johnson declares crime i= on the a page

and places cr e as n ber hree on he priority

iz= °° govez or Pockeze!ler zncz eases° b s

Troopers to comba crime i# N - York Ci y. .Mayor

Lindsay of Ne York places cz' e a8 numbe one on

his priority list. Senator Bookson ges a

$250°-I° ° 1 issuem i_lon ta£e Don £o nable citizens

£o have more cops for their w " on crime. Mayor

Lindsay and Police Co ssioner ![, az d Leafy

aru o, ced that thec ',z y is !a,tLneh .g a new

p o aga _nst crime ! the streets £bxo,ugh a

major overhau! the olice Department aimed a£

making %e most effective use of the concept of

patrol forces. Noting £ha£ the ar on s£ree
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arL e is the n ber one priority for ot City

Lind ay said: '%7e a 'e tapping immediate action

to p vide the m mh i erease i street patrol

at the ! oTes£ pos b!e cost. een so the City

will h Te £o cut costs in other vital areas £o

put m e police into the on street crime,

The City hired the Pnnd Corporation to study

lout age %ci s amod one of the ag¢<ecies is the

Police Department ." The i: ayo listed as one of

the p =obl s the Pemod Corporati 9 i!! study is

police co %nieation and deplo ent of police

manpower. " ayor hires civili _ns to replace

cops for street 4 ties proposals made £o pay

a liary police $2o25 am hour. State and City

Legis!at, e p in ar s ove crime in the s ree .

Perso afraid to vent e into the streets after

dark. '

e you may ask" at has all this to

do . ith my testifying here £o y? I say this:

A major issue in Controve 2sy is the Bartlett

proposal £o eliminate c m_pletely he status of

peace officer, '

See iom !54 -
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C B ! TT : You don 0 care

whether - e ch tnge the name, do yo ?

! _ i ,. i.TLETT: From peace officer

to police officer?

C 2 L f T : You az'e concermed

4 etb az" you a=e in the g oup or not?

l . of the Code ofesent!y See£ion "

Criminal P oeed e gran£s tb ig status to employees

in 9_0 or more categories £boue enabling £h to

ca cy firea s ar d to make reasonable cause es£s

wi£hout a .mrrant in felony eases.

$ec£io !54(a).of the presen£ Code sees

up a separate ca£egory of "police. officer " dch

in addlti¢ : p 'mits "reasonaSie cause" arrest for

misda eano s d petty offenses o Police offiee

s£a£ , ould b e etained der the Bare!eft P!an=

1£ would be !imi ed generally to me.era of du!y

organized police depar s, as at present. As

of £b s da£e no presen peace officers have been

sugges£ed for incl sion ae police officerm,
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sta= pr ided in the Criminal Procedure Law.

The hearings held yesterday and today w!ll develop

arg ents in favor or police officer status off-

the-job. The Commission it is reported has an

open mind and is willing to listen to reason. I

has questioned, however, hether present police and

peace officers have any powers -- other than as

private citizens -- outside their bailiwick.

Present eo r d =is ens i= indicates

limit city pollcem to the geograpblca! confines

of New York City in the exercise of their police

pc 4erso Transit policemen£ to si£uatlons

in and about Transit facilitles and Housing police-

men £o those in and about Housing projects. This

same reasoning if eorrect would mean correction:

offlcer have special powers only at correction

facil_£1es and when escorting prisonexs. Whethe

the Commission is right or ong in its interpre-

tation the more immediate question is whether

correction officers as weli as Transit and Housing

police should have off-the-job police powers at

least throughout New York City.

Qui e apart from the need in sltuations
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hich fio 7 fr, m their job -- as meeting ex-inmates

in the streets -- it is short-sighted to ignore

the adv tages of the cc munity to have over 2 300

ell-trained armed officers in the City and to.

mmobilize them by ithholdlng police officer

stat except in connection with £helr job°

Crime statistic released about a month

ago by Police Comm!ss! oer Leafy tell the story

and shoed give the Commission its answer° C imes

in the City for the last six months of 1967 are p

14°4 p eent over the Game period in 1966. For the

en£1r year 1967 the City shows 22.7 percent in-

crease over 1966, reflecting in p t, a r ¢is!en

in crime reporting procedures instituted in March

19660 The Police Department has been doing an

excel! £ job but it need more men. Meanwh, le

over 2 300 correction officers in the uniform

force of the Department of Co ection are available

and sho g he used in this wa on crime,

Co ection officers have worked closely

with the Police Department in regards to sending

o officers and vehicles £o many disturbances

£ha£ arise around our City, The average citizen
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of us ! o d about the City he!ps to act as a

dete en£ to erie. i wo d P e to chink hat

an ex iDmate %muid t dnk de if he e were

, i£ho t the po ers of rest wh % we axe confronted

by the,

A. @L 7 LETf: Let's focus on the

The problem is hether or not correction

should have offo¢!u£y police officer £at s'

• ! o. C % ON: P.!ght.

Li L T: ! will ask you he

questions we p £ yesterday d I thi the answerers

you give aze really e at bear on the issue. Do

you a ee £b the po!iee f c£!on is a

one and that the t ainzng oz the correction officer

if he i £o b _ve equiva!ent po e=s a d responsi-

D z es, should be ough!y equivalent in he

appropziate a eas to tha of the poile an?

. C %ST : Yes, ! believe tha ou

C mmiss!onez if % m not mistaken, has made that

!f we are put into police p ers he

o!!l Get up pro ceeures .e e we have addit.ona

trai %ing to a e£mon as su s.

O & L4{ .TLZ- T = 0. . Nt ber two :
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You believe, ! take !t nd tb s P s be the

answer _ve . tha i the emt that you e

confronted Ith a it, t!on t e lla for poLice

!nte enti off duty that yo = failure to dose

would ubj eet you to depar entaL c rgea is that

right?

GNA.D? o . : Of ¢o rse you under-

st _nd, I'm e I . Chast tb t even if the

City stands behind you i doesn't preyer you

from being ued for false a est?

. C ST : Yes.

% LN B 2 TLKTT : oA%other major concern

of yot s ! tgl e I£, is £ha£ the m nicipaLity have

or£ LiaSili£y for yo acts off £udy as well as

on?

you hor but i do hiruk we have your major points.

is there y£hing you £ :o add £o that? !

4 aassu e al! of the corrects_on o f!cers tP t a=e

here tb £ e will give careful onsldera£!on o

£hi question. We have a good deaL of time as

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER



638

ayou ! o d ge a e not goln to make a recomm -

ztlon to the Legisla£ e ti! jemuazy 1969 but

% don £ a t te say that e gill keep you ai£ing

% !i then as £o what ot vi , i o

. 6 LAoSTON: Thank you gentlem .

T k you a!l fo= appe ing.

Constantine Me!i%o -_!i submit a state

ment to be appended to the record later on behalf

a= "of £[ Coz =ect!on Captains % soeia lono

. . hereupon at 4:30 p.m. the Com.=

mission adjo __d . . .

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER


