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MR. BARTLETT: Ladies and gentlemen,
the hearing will open now.

I am Richard Bartlett,
Chairman of the Temporary Commission on the
Revision of the Penal Law and Cri%inal Code.
The Commission is holding a heé&iﬁg here in 
Nassau County this morning on the pro?bsed
Criminal Procedure Léw.

Here with me, and our
host, member of the Commission, Senator Dunne.
We are grateful for your hospitality, and, I
guess, you welcome us into the capacity, as
Presiaent of the Wassau County Bar Association.
We are happy to be here.

Other members of the
Commission here with me this morning: BEdward
Panzarella from XKings County; repreéenting the
Senate Finance Chairman, Robert Bentley; the
Executive Director, Richard Denzerﬁand Counsel
to the Commission, Peter McQuillan, aﬁd at the
end of the table, Charles B. Rangel, Secretary.

We are here td elicit

comments and criticism on the proposed Criminal
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3
Procedure Law which has been tentatively formulated
by the Commission. We are, with this hearing;
concluding our first series of hearings on the
proposal. We will, again, re-evaluate the
Criminal Procedure Law in the coging weeks based
on self-criticism and on commeﬁts we have re-
ceived at our hearings, and before thé‘conclusion
of the 1968 Legislati&e Session, we will submit
to the Legislature a proposed Criminal Procedure
Law for study purposes.only. We will hold hearings
again on that revised formulation in the fall of
1968, after which we will again go through the
proyoéal and, finally, submit for and recommend
Passage of a new Criminal Procedure Law for New
York State in the 1969 Legislative Session.

We are anxious, of
course, to hear from the bench, the’Bar, law
enforcement, public and private agéncies~who'are 
concerned with the administration of criﬁinal
justice in New York, and last, but haidly least,
individual citizens who are concerned ébout the

rrocesses of criminal justice.

We, of course, expect
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that the Legislature, if it enacts the Criminal
Procedure Law in 1969 will, as it did with the
Penal Law, defer its effective date at least
until 1970 so that, hopefully, all of the bugs
and gremlins which inevitably f%g§~their way
into works of this kind, will have been discovered
and routed up.

The statement’of the
Field Commission in submitting its code of eighty
years ago seems appropriate to this moment. They 7f
said, "In submitting the result of their labors
to thg legislature, the Commissioners will not
pretend to assert it is free from omissions ana
defects, for no human work can be without them.
They have spared no effort to render it perfect
and, in return, they ask foi the candid considera-
tion of the Legislature and the peoéle;"

Those worés have a
perfectly valid ring here for us today.

Ouxr first wiﬁﬁessAthis
morning will be the Court Judge of Suffolk
County, Judge Stark.

Before you begin,
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Judge Starxrk, if there is anybody here from the
press sitting back there, if you wish to be
seated here at the table to my left, you may
do so.

JUDGE STARK: Mr. Chai;man, gentlemen,n
first I want to thank the Ccmmiésicn for thev
opportunity of not having to go all the way to
New York City to attend one of your hearings
and testify. I want to thank Senator Dunne for
arranging for this hearing in Nassau County. I
think all of us know the size and compl?xiﬁy
that the two counties of Nassau and Suffolk
have ;ecome ovexr the past four or five vears.

We do, to some extent, consider ouxrselves an

entity among ourselves, and I want to thank the

Commission for giving myself and the other

witnesses the opportunity to testify this
morning without having to fight the Long Island -

Expressway all the way to New York.

MR. BARTLETT: . We are happy to be out
here.
JUDGE STARK: I have had an opportunity,

over the last four or five months ever since the
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proposed law was promulgated by Thompson Company,
to go through the matter in some detail. I
confess, I have not read every word from cover
to cover. This would be quite a formidable job,
but I have concerned myself, p;imarily, to items
in the proposal which concern the administration
of justice through the court process, bnce the
mattervcomes before a court in that that is
primarily a matter of my concern.

I would comment, first,
that in my overall opinion of the proposed law,
I think the Commission has done one tremendous
job. We all know the mish-mash and collection
of unrelated sections that we have lived with
for so many vears under the;present Code of‘
Criminal Procedure and, hexé again, the same as
you did with the Penal Law in shortening the
matter and consolidating many, manf maﬁters énd
eliminating matters which were of historiéal
interest, but nothing else, I think the Commission
has done an excellent job.

I would like to comment

on saveral areas which relate to the trial
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process in which changes have been made, some Of
substance. Here again, I have no argument with
these. In my experience in the court, I £ind

that these would be good changes. The first one

I would refer to, of course, isﬂ?hé modification
of the existing corroboration of the testimony
rule. I think the Commission has proéﬁsed a

very excellent standaxd in this regard; Basically,
you are putting this into the Federal situation.

I can't see any argument with this, I can't see
any prosecutor arguing with this particular change.
This has given us a great deal of difficulty.in
the ﬁiial courts over many years and is_g'good
advance in the prosecution of criminal cases.

The overall rule that you
propose as to the admissionEof a confession or
statement, of course, complies with existing
constitutional law, and I am.happyi£§ see that
you didn't attempt’to codify rules”ana;ffgther,
left the mattei in a very broad field ﬁot
violative of constitutional process, which still
gives us an out‘in future years whether the

Supreme Court backs down or went ahead. This
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bill puts the Federal law in compliance with
the Federal constitutional standards.

One matter that has
given us a great deal of concern, which I am
happy to see is one of the recommendations,
is that there is only one basic form of in-
dictment or criminal acquisition. As all of
you know, the practice of different district
attorneys has been some use the short form or
simplified form, some use the long form,
depending on what type of indictment is- chosen
by the district attorney. This always results
in a great deal of difficulty in the pre~trial
motion then. There is also the argument as to
how mucﬁ you were told or wgren‘t’told. The
outlining of what has to be in the indictment
in one particular form is very good. However,
you still give the defendant the o?tion of bfingiﬁg
motion for more particulars and leave 'his in
the discretion of the court rather thén to
attempt to codify with additional particulars.

I feel that the single

pre—trial omnibus motion is a great advance.
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Those of you that have been familiar with the
problems in the court over the past number of
years know the multiplicity of different types
of motions that we have to decide and, of course,
this has»ﬁelayeﬁ the ultimate trigluprocess,
and now to begin everything in'éne motion aﬁd
put the responsigility on the moving ?érty to
get that mofion befor; the court rather quickly
and get it determined, is a great advance.
Getting down to a few
little personal observations which strigtxy

affect the trial judge and nobedy else in the

process, I want to compliment the Commission

on eliminating what has become a very controversial

thing among judges, the so-called mandatory or
possibly mandatory marshalling of evidence during
the course of a trial in the charge to.the trial
jury. Many of us have found that fhis adds a
tremendous amount of time to the Charge,xit
doesn't, I don‘t think, add anything td it.

Most of us, in our'chargeé, refer to evidence

in some form and combine this with the basic

intentions of the parties and, I think this would
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- be sufficient.

MR. BARTLETT: Commissioner Whitman
Knapp deserves the credit for that. I don't
know if he is running favor with judges or not,
but it is the most popular changg/we have madg.
JUDGE STARK: I am héppy to see that
a very nmuddled situwation is going to Eé clarified.
This is the clarificafion of the Mussenden rule,
also, in a judge's charge to the jury in the
lesser included offenses. Here again, we have
not had any clear guidelines from the highér
courts and this, I feel, is a very popular
legisiative area where the Commission can
recommend to the Legislature a clarification in

this area and scme clarifications on one rule

that you recommended which didn't exist before,

or maybe it existed as an ex facto practice but
never a jury., is the partial verdiét'rule to’
permit a jury to biing in a partial verdict under
charges that have been submitted to theﬁ.

Now, going on to your
proposed post-judgment moticns, this again is an-

area where I feel the Commission has done =
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 tremendous job in attempting -- we will still in

later years find out whether the attempt has been
fruitful -~ to try to combine all of the post-
judgment applications, other than penal, into

one omnibus moticn. This, I thi§k, is an attempt
and a verj laudable one to cut éown the nuﬁber

of successive State habeas corpus appiications.
There again, I think éhat‘s good law. ‘It will

depend on how the boys Upstate lock at it

l.h

n
the prisons after four or five years from now.

MR. BARTLETT: It is our hope, of course,
to really avoid Federal litigation on Constitu-
tionai issues by providing evexy ground for a
review in the New York courts that are available
in the Federal courts.

JUDGE STARK: Now, there are several
guestions I have. Possibly, Mr. Denzer might

be able to answer them for me. I do not £ind,

in the proposed law, any particular section which
carries forward what isrnow set forthkin 335¢,

a warning prior to a felony plea of the poséible
effect of persistenﬁ felony offender P¥9¢¢§§i§9§;k

Do you contemplate mandating such a warning before
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a felony plea?
MR. DENZER: We deliberately
cmitted that, Judge Stark. We discussed it a great
deal. It seems to me that when you start giving
every kind of warning that vou cap,possibly think
of and every kind of admonitionwané instruction,
why djust that?
JUDGE STARK: | I am not arguing with it.
I think, if a man is represented by counsel, as
he has to be at all stages, we are adding an
awful lot of the burden to the clerk toﬁpuﬁ all
of these warnings in for someone who is standing
up there with, presumably, an educated lawyer.k
MR. DENZER: To follow all these
lines to the logical conclusion, I suppose you
might have to advise the defendant of every
sentence that he might conceivably get.and so on.
JUDGE STARK: I don't think it is |
necessary. I just wanted to know if that was
proposed.

Also, you have eliminated
one section which has risen, occaéionally. Under

the present Section 426, a jury is permitted,
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presumably, to make their own notes or memorandum

with them. MNow, as I see it, you have eliminated
any such permission, is that correct? I am
referring to Séction 160.20.

MR. DENZER: . They ére permitted in
the court's discretion.

JUDGE STARK: | But not their‘own notes.
The present code lets them take their own notes.
I occasionally get a jJuroxr who sits there and
takes his own notes and I can't stop him,
technically, from taking them in the jury room.
MR. DENZER: We haven't discussed
that. Do you think it is a good thing?

JUDGE STARK: I have mixed emotions

on them. There are problems of him becoming a
ominant factor in that he has some’private notes.
I am, basically, against the theofy 1f we are |
for the jury has the opportunity to come.back

and have testimony re-read.

MR. BARTLETT: Wé]aﬁe permitting the
jury to have certainty as to what the witness

said if there is a dispute.
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JUDGE STARK: I think there is a

danger if you were to continue that rule. I

don't know how much of a historical precedent
it is.
MR. DENZER: We did have something

in there about notes originally, referring to

notes and exhibits. Then, I think, we took it

out.
MR. HMcQUILLAN: That's right.

JUDGE STARK: There are three particular
areas Mr. Chairman, that I have several. suggestions
in fOr the consideration of the Commission.

Number One, in your
omnibus motion to suppress, bf course, you have
set forth the basic three areas of which a
defendant can move for a suppression of testimony,
evidence allegedly illegally obtainéd,‘confessipn
and so forth. HNow, is that sectioé proposed to
be re-drafted to include the so-called Wﬁﬂe

Suppression Hearing?

.

i

MR. BARTLETT: We.will have to include
that.
JUDGE STARK: This has now become a
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Federally mandated pre-trial hearing. I

believe you are going to have to provide a

codification of a Wade pre-trial hearing.

MR. DENZER: It is an awkward matter.
JUDGE STARK: It is a very difficult’
matter; In nmy opinion, the coﬁié has been giﬁen
no particular standards. How are we to sit
there and say that this witness who is going to
make an in-court identification how much that
may or may not be tainted by all sorxrts of prior
looks at the defendant even in the 1owe: courts,

and so forth?

[P

iR. DENZER: At the time this was
drafted -~ and it is the sanme situatioﬁ now -—-—
there was so much confusion now about whether
Wade and Stovall really helé. We didn't want
to freeze anything in here.

JUDGE STARK: As I can see it, we.
are mandated to have these hearing; now, '‘and it
should be put .in. I don't think we can get toov

detailed in these matters.

- MR. BARTLETT: It would be your

suggestion that we keep it wery broad?
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. JUDGE STARK: Yes, Mr. Chairman.

Now, the second area that I feel there‘could‘be
additional codification, and I feel it has sort
of been left just hanging, a matter that concerns
a great deal of people in the processs; the
district attorney, the court, éﬁe defendant.’
This is the matter of vour change of plea
situation.

Now, as I see it in
your proposed code, vou statutorily propose the
change of plea, which has been the common ﬁhing
throughoutéthe statute for many years, and the
only language you propose as any guidelines at
all is the language "with the permission of the
court and with the consent of the people.”

Ap?arentl ., you have not
felt that you have to mandate a so-called
justification by the people as exists}in_present 
law. |

Now, I feel from my
own experience, that the State should, in its
Criminal Procedure Law, set up some basic ocutline

of that procedure. We have had all sorts of
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criticisms in this regard. We have seen studies
of the American Bar Association. We have had
all sorts of conflicting views on this -- how
much the judge should participate, how much he
should not participate. We havg/all sorts of,
problems in this area. One thét has just céme
up recently is the Court of Appeals sﬁating that
a defendant can, basically, institute a plea to
a fictitious crime, the crime, for example, of
attempted manslaughter being an allowable sub-
stitutional plea on a homicidal inditement. We
have, also, over the many years, have pleas to
attempted crimes where the completed crime has
absolutely been chargeé'anéicOmmitteﬂ. We know the
plea is an attempt to knock down a plea to its
next lower limit. The way i read the procedural
here, I am not sure that an attempted plea to a
felony where a completed felony is;charged, is a
lesser includea offense and whether theré still»
could be, for example, buiglary in ﬁhé third

degree is classed. Is that right, Mr. Denzexr?

MR. DENZER: Yes.
JUDGE STARK: Let's say the D.A. is
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insisting on a felony plea, sé they knock out
attempted burglary in the'thira degree, but the
man has actually made an entry or remained in
the building and attempted to commit a crime in
it. Could we still have the attemgted felony )
as an acceptable plea? : |
MR. DENZER: We do have a definition
of the term lesser inéluded offense.

JUDGE STARK: I read it.

MR. DENZER: Then the statute permits
the plea to the lesser included offense. Ah
aﬁtemp?, of course, would always be a lesser
included offense under this.

JUDGE STARK: I am not commenting on
whether vou shcﬁld set this up in legislation or
not. I do believe there shoﬁlé be a minimal
ocutline on the overall change of pléa,”

Number One, i}think-yoﬁ”'
have to specify that the D.A. shouid, at least,
give some oral justification to the court at the
time he consents. |
MR. DENZER:A ' Oral jusﬁificétion?:

JUDGE STARK: " ¥Yes. Written, I think,
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is ridiculéus because most District Attorneys
take several months to file them. The justifica-
tion, in my opinion, is for the aid of the
court at that very moment.
MR. DENZER: This, ag@in, is a delicate
issue, as you well know. Particularly, in New
York City, you know, there axe a numbét of lesser
pleas there and just frankly speaking, it is a
pre-bargaining process, and the District Attorney,
I don't suppose, can always give an oral
justification.
JUDGE STARK: I think the Commission
shouié consider some broad prccedural outline,’
from what I hear in another joint legislative
commission, in that they want to set up an
administrative tribunal. I think your Commission
should be well ahead of Senator Hughes’ commission.
MR. BARTLETT: ‘You think we should £lush
out the machinéry for it?
JUDGE STARK: | I think, saméﬁhat, you
should outline a basic prdcedure in that regard,
that the District Attorney should give his

reasons to the court and then you get into the
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very tricky area of the questions being put

to the defendant about whether or not any
promises have been made. This is a very sticky
area, and vou gentlemen know what I am talking
about. I merely recommend that sggéthing be
considered in that area. |

Now, one other matter --
and this has been thr&wn in our laps by a decision
of the Court of Appeals three weeks ago -- we had

a split among the deparitments up to January 18th

on the right of a probationer to appeal an order

vacating his probation and proposing a sentence.
The Sﬁgreme Court, -on Januarxry 8th, basically
held a'confiict between the Fourth and Second
Departments, held that such a ratification was
an amended judgment under Séction 516, and was
appealable.

Now, in éxamining thek
Appeal Article, Article 230, I doﬁ;t know quite
sure whether ybu con?emglate these typé appeals;
There possibly could be a re-sentence appeal, and
it could be interpreted that way. However, I

think there is a very serious policy gquestion
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in this whole field, this whole new area of a
field that is now opening up because of the Court
of Appeals’' decision three weeks ago. I am not
against it. I feel that if a man honestly feels
he has been aggrieved by a violg?ion of precbation,
that he should have sone remedy, he shouldn't be
cut off; but we aergoing to run into'a hornet's
nest, I think, as to what standaxds ﬁhé Court of
Appeals is going to apply.

There are three
appealable actions. HNumber One; if there has
been a hearing, the Court's detexmination in
judging violation. Secondly, there are two
discretionary areas —- the guestion of revoking
and if the Court revokes, the question of severity
and so forth. It is a new area.

MR. DENZER: ¥ou are peifectly right,
and you are right also when you s#y it is rafhefy
hazy when you say whether such an appeal‘can bev
brought under the provisions. We havéAbeen
discussing it informally.

JUDGE STARK: Good. HNow, one other

matter. Basically, I feel that the proposed
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Article 400 on youthful offenders is Very good.
I have no argument with vour three different
proposals as to how a person gets youthful
offender treatment. These, I feel, are good.
I think the misdemeanor charge cgg,eliminate an
awful lot of paper work with nd prioxr requisite
as a great advance. The other matter‘is not
much different as to ﬁow we operate no@, where
it is entirely the discretion of the court.

There are going to be
some mechanical problems with the subsﬁ;tiiuion
of the youthful offender information.

MR, BARTLETT: Don't you feel we

should require éeparate instruments?

JUDGE STARK: Yes, I do; but we then
get into further areas. If you do, and right in
the next section yvou say that a youﬁhful offender
can then cop 2 plea, so to speak, to a less
onerous paré of tﬁe information. Now, this is
very academic. He would still be adjuéged
youthful offender, all the processes of punishment
could be imposed, but a lot of them want to do

it because they have some feeling if they are
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charged with twonéhings, they can get part of
it left in absentia or dismissed. So, they are
faced with lesser punishment. Here again, I
think there should be a procedure where the
people have»to give.some'reascnsﬂgt least as ;o
why they are consenting to the’youthful offeﬁder
copping §ut to a lesser part of the ydtthful
offender information; I don't argue‘wiﬁh the
principal, but here again, I think there has
got to be some procedure.

One thing I am very happy
to see is an additional disposition process for
a yoﬁihful offender. You all know we have had
this dilemma for years that we had only a choice
of probation, suspended sentence or commit %o
Elmira. I am very happy to;see a Class B
misdemeanor: The County Jail, as manyﬂof vou

know, there are many borderline yduthﬁul offenders

- for whom thirty days in jail would do a heck of

a lot more good than Eimira.

I am happy to see that

you kept the Court's discretion in effect as -

far as privacy of youthful offenders' proceedings.
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That has been a matter of an individual judge's
choice up to now. I can advise you that most
judges in my County have felt there is no reason
to bar the public from these;mbééeainqgg. We
have kept fmegmoéeédiﬁgi separate,,bﬁt anyone
can come ;n and listen, and we éeel it has al
beneficiél effect many times. I feel-you are
guite proéer in kee*iﬁg ihe present privacy of

pre-sentence reports. However, you have given

A

the court leeway as fa: as a pre-sentence
conference, and let him disclose as much as

he wants to in the privacy of Chambers, but I think
you ére very proper in recommending that there

be no aﬁthority given to a convicted man to

demand that he seek such an investigation.

All in a2ll, gentlemen, I

want to compliment the Commission on what I think

~

has been a very fine job of draftsmanship. I

would ask you to consider some of the matters
I have brought up this morning, and thank yvou
again for permitting me to appear.

MR. BARTLETT: " Thank you vexy much,

Judge Stark. You were very helpful to us. We
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appreciate ikt.

We will now hear from
the Police Commissioner of Nassau County, Frances
B. Looney.

COMMISSIONER LOONEY: Mr. Bartlett, members of

the Commission, staff. As the Commissioner of

Police of the Nassau County Police Department and

as a law enforcement administrator, I would like
to express my views, offer: some recommendations
on behalf of the police community and I appreciate

the opportunity provided by the Commission to

appear before you at this hearing on the proposed

Criﬁiﬁal Proceduré Law.

I want to congratulate
the Commission and its staff for providing us
with a criminal procedure té match the compre-
hensive and modern Penal Code you héve.previously
produced, and that is, of course, with the
exception of Arxticle 35. I can appreciate the
tremendous task accomplished by the CQﬁmissiqn in
completely revising ané/reconstructing both bodies
of our State's criminal law and ﬁhose responsible

are to be commended for their demonstrated legal
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skill and drafting ability.
My remarks concerning the
proposed Criminal Procedure Law will relate to
those areas which concern law enforcement and

will be confined to concerns which/it is felt

should be éallgd tb the.attentidn of the Ccmﬁissioﬁ
for Ffurther study.and consideration. I realize
that some of the sugqéstions and recommendations

I have to offer may be deémed peculiar to the law
enforcement effort, and for that reason, the
drafters may have overlooked or failed to éonsider
them in theilr deliberations.

That is why I have stated
on previous occasions, that the police officersxdf
our State who are 1egitimately and vitally con-
cerned with our criminal statutes should have been
represented on the Commission to project the
concerns and the viewpoint of ﬁhe‘lawAenforcement
establishment. HNevertheless, I am«not here to
talk about what should have been, nor is it ny
intention to detract from the very fine work éf
the Commission. Hy only pﬁrpose is to present

some thoughts which I sincerely believe may
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possibly contribute to an already outstanding
creation.

The first consideration
I would like to call to your attention concerns
the elimination of the temm “peace{officer" aqd,
the recognition of the police éfficer as the
primary law enforceﬁent officer uﬁder’the new
Procedure Law. The cgncept'of abandoning the
former Code's broad categ;ries of so-called peace
officers, which included almost every imaginable
type of public official performing some‘exécutive
or judicial duty of a guasi-enforcement nature is
SOﬁnd/and realistic. I agree with the re?isaféﬁ
contention that statutory recognition,.which_
carries with it the power of granting authority
necessary to perform the basic law enforcement
functions should be strictly limited to those
responsible for and charged with such functions.

However, ihe proposed
definitions of the term "police officéf" aé%ears
to fall short of accomplishing the worthy
objectives of the revisors. The term, as defined

in Section 122.0 includes every member of an
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anthorized police department, thereby.conferring
police offiger status on all police department
employees, including civilian personnel such as
c¢lerks, mechanics, chauffeurs, school crossing
guards and many others.

MR. BARTLETT: We agree. We want to maké
it perfectly clear we are talking aboﬁt the sworn
officers, of gourse;

COMMISSIONER LOONEY: It would be coxrrected,

I assume, to reflect that?

MR. BARTLETT: ¥es. We didn't iﬁtend

to have it have that broad reach. Thank you for

o ouxr attention.

0
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COMMISSIONER LOONEY: I am certain that was
not meant to be and I, therefore, propose the
term "police officer™ be limited to those members

of the Police Department who are sworn- law en-

. forcement officers.

Secondly, as indicate&,
the proposed knowledge of ouxr proceduré is to
strictly limit the exercise of basic law enforce-
ment powers such as stop and frisk, arrest,

and search and seizure authority to the police
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officer. This has been the legislative trend in
New York State since 1963 when summaryv arrest
powexrs were broadened, but for the first time,
only extended to one category of peace officer
known as the "police officer.” The term thus
took on a special legal signifieance requiring theV
enactment of distinct statutory éefiniéion. Again,
in 1%64, ocux 1egislaters showed their preference
when they saw fit to entrust only police officers
with the exercise of broad confrontation powers
contained in the newly enacted stop andifriSK
law. The police officer was being singled out
by our lawmakers and of all the many.and various
types of peace officers he, alone, was deemed
worthy of receiving these grants of additional
powers and authority, and tﬁe reasons were obvious.
Our legislators felt confident that the police
officer could be entrusted with greater powers
simply because'they had, by law, established
minimum State-wide physical, educatioﬁel and
medical gualifications for the position and,
further, had mandated minimum.t;aining qualificamy

tions for every police officer in the State of
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Mew York. The police officer was viewed as the
professional law enforcement officer, and justi-
fiably so. That is why I seriously gquestion the
geographical limitations placed on the police
officer’s arrest powers.

MR. BARTLETT: Let me interrupt just
for a second, Commissioner. On Honday the
Legislature will he given a recommendation to be
acted upon this year to permit a police 6fficer,
as defined in 154, a State-wide bailiwick for
felonies committed in thelir presence. Would this
satisfy vou as an extension of the geographic
limitétions?

COMMISSIONER LOONEY: Well, we would like to
see it extended throughout the State of New York
where a police officer woula have the power and
he able to exercise the power of a police officer
throughout the State of New ¥ork.

MR. BARTLETT: t is our feelihg, for a

i~

crime he witnesses, a police officer ought to be
able to act everywhere, but we have some concern
about police from one area investigating.

investigations into the jurisdiction without the
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knowledge or cooperation of the local agency as
possibly being disruptive of good law enforcement
practice.

COMMISSIONER LOONEY: I don't think that would
happen. I think the spirit of cqqyeration of“
police throughout the State of New York is that
one department would not conduct inveéﬁigations
in the other.

I would like to continue
and just mention some of the reasons why I think
they should have the State-wide power.

HMR. DEHEZER: We have heard, perhaps,
dozens of witnesses over the last few days from
agencies such as Correction Departments, who want
full police power, some of them do, at least.
Their argument is that they wander around aftexr
houxrs, and so forth, they can supplement the
police department and be of great‘help to the
regular police officers. I take it that'you
don't feel vou want their help to thaf-extent?
COMMISSIONER LOOMNEY: ., 'i am speaking solely for
the law enforcement officers, the police officers

of the State of New York. I appreciate that they
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may have wants and desires, and I appreciate
their spokesman will express those, but I think
that when we have police officers in the State of
New York who complied with State standards, minimum
gualifications, who comply with ﬁhg,only Statei
vide training program establishéé by the Legiélature,
I think we can hold them apart. Inffaét, the State,
itself, has held themiapart and said they are
capable of accepting much more responsibilities
because we, the State legislature, have fixed the
minimum standards. We have indicated and fixed
by law a set of minimum training Ffor police
officérs,
HMR. DENZER: I. personally, would happen
to agree with you, but I just wondered what-you
thought about that in that they could be a great
help to the police while they are off duty.
COMMISSIONER LOONEY: I think the total
community can be very helpful to the police. Aas
we indicated here sometime ago, we do not believe
in the vigilantes. We believe that any law énforce~
ment must be under the supervision and éontrol |

and be trained by a duly auvthorized law enforcement




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

33
agency, but I think the public can be very
helpful, including the gquasi-judicial enforce-
ment people who can make any information available
to us.

The estéylishment of
such teritorial ﬁestrictions by a State statﬁte
is completely inconsistent with the eﬁisting
rhilosophy in this Stéte, which is one‘of
professionalization of police officers by the
promulgation of State laws mandating minimum
gualifications and training requirements to

7/
insure the proficiency of every police officer
throughout the State of New York whéther;he“be'
employed by a village, county, city or the State,
itself. If our police offiéers are all compeéllied
by Ehis State to meet the same st;n&ards of
competency, it is guite illogical for the State
to discriminate against certain of them becauseﬁdf
their place of'emplcyment. I submit that there
is no valid reason whatsoaver for our étate's
Criminal Procedure Law to geographically limit
police officer arrest powers, particularly today

when we have raised the standards and increased the
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caliber of all our police officers on the premise
that crime knows no boundaries, and welhave to
have highly capable individuals perforning a law
enforcement function throughout the State.

MR. DEHZER: Would’youﬂbewwilling

to have a village police officer;wsay From St;
Lawrence County in Nassau who —- -
COMMISSIONER LOONEY: {(Interposing) Yes, I
would. If I had a police officer from anywhere
in the State of New York and who came to Nassau
County and witnessed the commission of a felony or
misdemeanor, I would not only agree to it, but

I would encourage him to take the necessary
action. I think these %éiy fiﬁeg;£rainé&~?f*?
and selected men should be éhcourégéd to do that.

We are operating today not in a parochial way on

a village level, or a town level. We are

cpetating, at least I hope, on a State-wide level.
| | It is my éontenﬁion that
a police officer is a police officer for all
intents and puxposes, and it is in the best
interest of the public safety of the people that

he be not only permitted, but te be encouraged to
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act at any time in the State of Hew York. The
more alert and responsible police officers that
can be constantly engaged in the war on crime,
the better it will be for all law abiding citizens.
Under no circumstances should tﬁeJState, who,
pursuant to State law has certified police officeré
as such, turn around and divest them ﬁf-their
authority to act within the State. If the
employing municipality wishes to restrict their
police officers from acting in their official
capacity outside of the geographical boundaries

]

of the community, it is possible that they should
have”that option; but it is definitely not in

the best interests of lawveﬁforcement ox ‘the
people of the State of Hew Ybrk for the State,

itself, to prevent a trained and gualified vpolice

officer from performing his sworn duty of pro-

et
ge]

tecting life an

roperty and preventing crime by

i
.

depriving him of his polige officer's arrest
powers and the protection they afford fiom civil
liability.

The incorporation bf“ﬁhek

Appearance Ticket Procedure in the proposed Statute
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is a worthwhile innovation. For approximately a
yvear and a half, our department has been success-—
fully employing a similar procedure in connection
with all misdemeanor and lesser oiffenses except
those which are non-bailable. bq;,éxperiencejhas
been most favorable in that oniy.eight defenders
out of eight hundred ninety-two citedAfailed to
appear. While the coﬁcepf of the Appeérance
Ticket is quite acceptable, I do believe that the
mechanics of the procedure, as foxrmulated, can be
further defined to help insure its succgss-and
further extended to provide a greater savings in
policé:man hours.

As proposed by the ?evisors,
the Ap;earancé'Ticket may be utilized in lieu of
arrest in all non-felony arrest situations and
the discretion to issue the ticket is bestowed
‘upon the arresting officer. The propqsed procedure
also provides for the employment of the Appearance
Ticket as a method of stationphouseuIElSaSEwWithQut
bail, as well as and in cdnjunction;Wiﬁh a deposit

of bail.

b“

“In analyzing the entire
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procedure, it would seem that it would be much
more practical to limit the use of the Appearance
Ticket to station house releases, particularly in
misdemeanor cases. This would provide the same
desired advantages to the accuse@,wthe police .
and the public; but more imporﬁantly, it woﬁld
permit a more discriminate appraisal ;f the
situation by a superior officer, thereby insuring
its judicious use, and would enable the fingexr-
printing and photographing of a misdemeanant.as
required under the proposed Section 80.11, which
will® further serxrve to determine if the accused
qualifies.for immediate release by the Appearahce
Ticket. 1In fact, the necessity of accomplishing
the identification process mandated by Section
80.10 and making a determinétion as to the need
for bail as provided in Section 395.20 completely
eliminates thé use of the Appearanée Ticket as éﬁ'
on-the-street release vehicle in misdemeénor

situations, and properly so.

Yl

MR. DENZER: ~ Commissioner, isn't it
possible that one of your officers might come on

a fight somewhere in the neighborhood? The
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defendant is probably guilty of assault in the
third degree, but he is a local boy. Wouldn't
it be desirable to have the police officer that
knows him and the family and has been around for |
vears, instead of arresting him{’gnd bringingfhim
to a station house, Jjust serve the ticket there on
the street? |
COMMISSIONER LOONEY: | In misdemeanor cases that
I am referring to, he would have to come to the
station house anyhéw because your new Criminal
Procedure Law mandates that they be phéiographed
and finger-printed.

MR. DEEZER: We didn't have that iﬁ ming
iﬁ an Appearance Ticket case, only on arrest.

If he just had an Appearance Ticket, he wouldn't
bhe finger—printéd for that.

COMMISSIONER LOONEY: Then it wouldn't be
consistent if you were finger—§riniing those'thaﬁ'
were brought to the station house. It would have
to be spelled out in talking about misdémeanors.
Whether it is a misdemeano: out in the street or
in the station house, it is pretty much the same.

MR. BENTLEY: Just overlook, for a
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moment, that it is not spelled out properly about
the printing and so forth. What do vou think
about the use of Appearance Tickets?

COMMISSIONER LOONEY: We were the first and
only police department in the Sta;e:of New York t§
use the Appearance Ticket excluéively for mi$~
demeanor and assault cases. We have déed it, as

I said, én a Countyawgde basis for a yéar and a
half, and only had the eight out of eight hundred
ninety~two fail to appear.

MR. DENZER: The cbjection @hiéh you
just posed only applies to misdemeanor cases?

COMMISSIONER LOONEY: That is correct.

HMR. DENZER: ‘ Now, as far as a disorderly|
conduct --
COMMISSIONER LOONEY: {(Intexrposing) No

objection at all to that. We have been doing it
foi many, many years.

Section 75.20 should be
amended to conform with 70.50, 80.10 and 395,20.
by limiting the use of the Appearance Tickets in
misdemeanor cases to station house releases. . This

would provide for a much more practical and
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realistic release procedure and will eliminate
the possible indiscriminate use of the Appearance
Ticket, provide time for identification processing
and, at the same time, make it readily available
in appropriate cases.

The next consideration
I want to address myself to is the ﬁhéory and
operation of the Appearance Ticket as #cknowledged
by our revisors is identical to the traffic ticket
process. Also, as mentioned by the drafters, it
can prove advantageous to the police as.a result
of thg reduction of police involvement in post-~
arrest processing, thereby freeing the police
officer for a return to his regular duties. This
is all very true, but unfortunately, the proposed
Procedure Law, the Appearance Ticket procedure falls
short of providing the great potential savings in
polige man hours that would be poséible if it
had been develbyeé to the same extent as‘our
traffic ticket procedure.  |

Tn connection with the
processing of an arrest, the greatest amount of

police officer time is spent in going to court for
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the purpose of executing the information at the
time of arraignment. This time can now be saved
by simply authorizing the desk officer to ad-
minister the necessary oath to the arresting
officexr in connection with the ggecution of the

P

nformation in all cases where an Appearance

He

Ticket has been served. This would eiiminate the
need for every officer who issues an Appearance
Ticket to appear in court at the arraignment
merely for the purpose of executing the information,
This is the practice followed in traffic summons
cases, and there is no apparent reason why the
same practice and procedure cannot be adopted
with respect to the Appearance Ticket process. It
would make the use of the Appearance Ticket more
beneficial in every respect and provide thé
community with more police patrol time which is
desperately needed today because of teday's
increased demand for police services.

MR. DENZER: ' Excuse me. We are
considering that kind of leéislation. The fact
that it isn't in here is a result of an incomplete

Code rather than of a decision not to have it.
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We are even considering one step further than
that -~ I don't know whether you approve of
this -- suppose yvou had a form notice on all of
these informations that any false statement made
in there constitutes a crime un@gr”bne section of
the Penal Law. You wouldn't even need swearing
or the ocath for that. You know, the form notice
kind of instrument?
COMMISSTIONER LOOHEY: I am sure, though, that
the police officers of our State, who are S0 well
trained, would fully appreciate that, anything
that would indicate there were a vioclation of law.
I think it might be considered an affront to the
rolice officers of the State to put that in there.
MR. DENZER: Why would it be an affront3

COMMISSIONER LOONEY: If you indicate the

5

person that executes the information releases that

what he is saying is the truth we have no great

o

objection te it; but I think we can depend on
the police officers, too.
MR. HECHTMAN: This, Commissioner, would.

be in place of swearing. He wouldn't have to be

SWoIn.
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MR. DENZER: It would save that much
more time.
COMMISSIONER LOONEY: Yes, that would be good.
We introduced and recommended legislation in that
area also. It is one area we wil;,save more
police time than any other aréa; Only a small
pexcentage of any misdemeanor trials éﬁer go to
trial, so, the police;officer only comés to sign
the information.

It is noted that the
provisions of our present stop and frisk aéplication
has been carried over into the present Criminal
Procédure Law without any further elaboration.
It was anticipated that specific authority to
employ necessary physical fbrce to carry out the
stop and frisk function wouid be included by the
revisors inasmuch as the provisiqns of.Article 35
of the Penal Law do not contain suéh‘authority.
The stop and frisk authorization provideé for an
important and essential enforcement fuﬁction,and,

as our Court of Appeals has stated, the right to

foutio

stop and frisk suspects in public is a necessary

and indispensable police powex. This limited
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investigative confrontation and protective frisk
authority should not be diluted by a failure to
legalize the physical contact and restraint that
may be necessary to its accomplishment.
to employ force, if necessary,:to effect a search
and seizure pursuant to a search warrént, is

clearly and specifically set forth in Section 365.5(

n

of the proposed statute, such authorization is
conspicuous by its absense under the stop and
frisk provisions of Section 70.70. |
MR. BARTLETT: We would be better off
takin§ out the refersnce to 345.60 and coveriné the
whole thing.
COMMISSTONER LOONEY: I think you are correct.
Wle have to be very direct and spell out, without
equivocation, as to what the police can do and, in
this way, give them the necessary ?qwer.~
Statutoxry authofization
is needed and it should be included in ihe
appropriate provisions of 70.70 at the same time,

the Commigsion may wish to give some thought to

¢
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to provide necessary force for the purpose of
conducting other lawful searches and seizures;
removing demonstrators from the highways, con-
trolling unruly crowds, and also to be utilized
in finger-printing and photograpging 6f arrestees.
| I thiﬁk you have one
overall statute similar to the one wevénjoyed
under the old 246. n‘think the police officers
of the State would be very content with that. All
the functions I previocusly mentioned are legal and
required police powers that we need. Thatxis why
we have to exercise some degree of force.

I have made five specific
recommendations which all involve the police
officers of our State, réﬁgihg from the definition
of the term "police officers," the unrestricted
exercise of police officer arrest péwers; the most
feagible utilization of the A@pearénce Ticket i§ 
misdemeanor cases; the possible saving in police
man hours through a complete extensioﬁ‘of the
Appearance Ticket procedure, and the need, as I
mentioned last, to employ force under the stop

and frisk and the other statutes. I Ffeel the




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

46
proposals that I have made are all vexry important
and are vexy vital to the law enfdrcement efforts,
and I urge your Commission to give every considexr-
ation to their inclusion in thé proposed Criminél
Procedure Law. Thank you very Quch. -
MR. BARTLETT: Thank you, Commissioner.

ake

f~te

I t as to the effect of tha rest of the

el

code proposal upon the law enforcement officer,
you approve of it, in general?

COMMISSIONER LOCHEY: I approv

[}
i

of it, in
general° I feel we should give them all a chance
to work. I note, particulaxly, that the D.A.'s
offices throughout the State have strongly
recommended wire tapping. We join in that. We
feel that wire tapping is the single most important
instrument of effective law enforcement today. We
do not quarrel with any controls that you might
place on getting wire tap orders, és you have
reccommended, and I think properly recomménded that
they be under the juriséiction and thé control of
the Attorney General of the State and the 1ocal

D. A,

We have operated similarly
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Even though we were granted the pover and the
authority to secure wire tap orders, we did not
exercise that independent of the D. A. We
perated with him. We have totalﬁpdnfi&ence

in him and I am sure that other law enforcamént
agencies have the same in their B. A. I think it
is a goed thing to haﬁe many controls on wire
tapping because it is sensitive. I compliment
you for the controls that you have placed on it.
MR. BARTLETT: Thank you. You kﬁaw,
for the State-wide bailiwick and wire tapping, the
Goverﬁor is going to send a special message tot
the legislators on Monday urging that they act on

those and other proper administration in that

session.
COMMISSIONER LOONEY: Thank you.
MR. BARTLETT: Is Judge KEIIy here yet?

Do you want to catch your breath before you speak?

JUDGE KRLLY: - Please.
MR. BARTLETT: Judge Lockman?
JUDGE T.OCKMAN: Chairman Bartlett, Senator

Dunne, gentlemen: The proposed Criminal Procedure
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Law reflects the same effort and dedication of
our revised Penél Law. It is surprisingly readable
when you consider that it covers ﬁhe entire
adjective law for our criminal procedure, and
the finest compliment I can paywtofit is that, afterx
carefully reading it, I was oniy able to fiﬁd
three mihor suggestions.
MR. BARTLETT: | We are pléaseé there are
so few. We are happy to have your suggestions on
thoée.
JUDGE EGCKQAH&? Section 1.20 refers to
the definition of a Qolice officer on page twenty-
five° In your staff notes you recognized the
need for fireawms being carried by jailers. We
are also going to need some provision for our
marshalls in the district court because they handle
prisoners. Section 50.45 on page eighty*seven,
dealing with Superseding Informatiéns,providés
that when the superseding information iséfiled,
the original informatioh is dismissed.l Provision
must be made that when this happéns, the bail, if
any, isvtransferréﬁ to the superseding*informatioh.

Our experience has been that we would hold the
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on that, until the final disposition of the
here is no reason why your suggeséion
can't be followed, but in the bail provision
there should be provision that any~superseding
information would be covered by the bail.

MR. DENZER: | You are quité correct
and, as a matter of fack, we are workihg on that

2

n broad principal whereby the court may simply

fete

continue the bail in single criminal action when
one accustory instrument is replaced by
another, rather than going through the whole

thing again.

e

JUDGE IOCKMAN: That is very sound.
The final correction is

Section 400.50 on page

i
g
=
)
g
)
o]}
2}
O
el
4

ifty-four,
which deals with Youthful Offender éentences.
Under the existing law, oxr under t;e proposed
provision, there is nolprovision of what‘the

judge can do, Ffor instance, with a youth that is
charged with drunken driving in relation to his
license. I ﬂon‘t'anV‘wheﬁher this is even proper,

but we have been reguiring the defendant to
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voluntarily surrender his license.
MR. BENTLEY: Judge, the Fourth
Department ruled earlier this week that ycu‘
can't do that. That you are not the Commissioner

of Hotor Vehicles.

JUDGE LOCKMAW: That emphasizes the
needs.
MR. BENTLEY: So, if you stay in this

Department, you are safe;.but if you go out West,
stop it.

JUDGEjgacKﬁgﬁ;~ R I think it shogld’be
corrected at‘this.level,‘

MR, BﬁNTLEY:v I think the judge's

first suggestion was right, the Fourth Department

- is right.

JUDGL LOCKMAN:. - Now, genﬁlemen, these
suggestidns,are minor and I wouldn't be taking
your time if that was what I wanted to discuss,;
I am here to discuss something which is the most
imporﬁaﬁtAproblem of our courts in thié State,
which is calendar éongestion.

ﬁbw, as you know, under

our present system a judge must emphasize to a
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defendant that there have been no promises made.
We must get an acknowledgment on the record that
there have been no promises. Judges are not
hypocrites and the vast majority of our judges
will not have any discussion with an attorney
where he makes any commitment Qﬁatever.

‘ Now, this is.foughly the
eguivalent in a civil’case of expeéiiné a
defendaﬁt to acknowledge his liability and leave
it to the judge to set the amount. In this day
and age, it is time.that we re-appraised this
situation, which has been dene as you know, by
the American Bar.Association Project for Minimﬁm
Standards for ériminal Justice. I would like
to para;hgaSe -— I héve copies of their language
here which I am going to distribute.

MR. BARTLETT: . Do you thiﬁk we ought
to recognize-the reality of plea bérgaining and
provide machinery for it?

JUDGE LOCKMAN: - That is exacﬁly what I
am suggesting. I think it is a starting point,
the way they set it up. I have their language,

as I say, and I would like to paraphrase their
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suggestions.
| The D. A. and the
defendant'’s attorney would be permitted to have a
pre-plea agreement conference when it was in the
public interest, and it is publiq_interest that give
standards for that, among whicﬁ are a prompt
sentence on the theoxy that a prompt ééntence is
a better punishment tﬁan a delayed senﬁence: that
in certain instances a public trial should be
avoided; that in many instances, the defendant,
by pleadingg then assists the D.A. in cpnvicting.
other defendants, and this could be considered;
and éﬁe of the other grounds given, the importént
ground, is calendar congestion.
Now, the judge could not
participate in this conference between the

)

attorneys, but if they agree and their client
agreed, the defendant agreed, the judge could
then permit, at his discretion, a disclosure of

the entire agreement including the agreement as

to what the sentence would be. The judge then.

‘would independently make his own decision, and

if he felt, considering everything, that this
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agreement, including the sentence were proper,
he would advise the parties that the proposed
sentence is all right prxovided the information
he has been given as to the background of the
defendant is accurate. If this information were
not accﬁrate, he could then sentence otherwise,
provided he included in the record thé background
material that was different than the material
he had been supplied.

Now, they don't say this
in the American Bar Association Plan, but I
think it is apparent to all of us that all of
this should be on the record. Once the agreemént
is reached and it is told to the judge, it should
be on the record in the'preéence of the defendant.
Then, the judge should bé given time to analyze
it and think about it. Then, when he makes his
decision, that should be put on thé record and,
of course, the’background~of the defen&aﬁt should
be delineated on that record. Then, Qhen the
judge gets the probation report, he indicates on
the record where he exceeds the agreement. I

think that should be done to make a good job into
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a great one.
MR. BARTLETT: Thank you for your
éuggesticns° We would take another hard look
at the reduced plea situation.
JUDGE'LOCKEAI:; I would like to leave
these with your secretary, if I~mé§.
MR. BARTIETT: o - Thank you vexry much,
Judge Lockman.

Speaking for the Nassau
County Magistrates Association, Judge Tanenbaum.
JUDGE TANENBAUM: Mr. Chairman, gentlemen,
I appear here 6n behalf of the Nassau Céunty
Magistrates Association, solely with two gquestions
which have arisen by reason of the pre-code and
the pre-procedure, the first dealing with the

guestion of the requirement of stenographic

minutes, and secondly, the gquestion of the Ffurnish-

ing of those minutes as part of a :etufn on an
appeal. I don't know what position the ﬁagisﬁrates
Association have taken Upstate with referehce to
this problem, but I know it is a problem which

has arisen time and again. The Hassau County

Magistrates Association respectfully recommends
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that all local criminal courts of the Second
Judicial Department of the Appellate Division
should be reguired termploy a stenographer to
fecord all proceedings .ccurring in such courts.
At the present time there is neiﬁher judicia;J,
precedent nor statute which makes such provision
mandatorﬁ. However, there exists two énabling
statutes. First, Section 186 of the Village lLaw
provides the Board of Trustees may, by unanimous
vote, appoint and fix the compensation of a
stenographer to take the testimony of witnesses
and to act as clerk for the police justice. For

such Board they authorize the police justice to

employ such stenographer from time to time as such
services are required by said police justice.
TheAsecondkstatutory
enactment, Section 703A of the Counﬁy Taw provides
in part, whenever the District Attérney of aﬂy
County, in the'perfonnance of his duties éhall
be required to prosecute a contested criminal
proceeding before a magistrate of a town or village,

unless pursuant to law a stenographer be regularly

employed by such magistrate or in the court over
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‘which he presides, such District Attorney may

employ a stenographer to take the testimony on

s

a

5

Attorney is autho:izeé to employ a stenographer
for the purpases of trial only. Thus, it appears,
and experience has shown, that some local criminal
courts have not taken advantage of the exiéting

permissive legislation.

Magistrates Association strongly believes that

pote

be utilized in 2ll local criminal courts. The

s

o}

the judgment Toll. I refer to the minutes of

a

O

O

This is particularly so in the Second Judicial

56

*

uch trial.
It must be noted that the
bove quoted statutory provisions/are permissiye-
| In a&aition, in |

ection 7032 of the county law, the District

The Nassau County

€ is better practice to require that a stenographer

tenographer's duties should include the taking

f the minutes of procedures which are included in

rraignment, hearings to suppress evidence and
ther pre-trial hearings, trial, or change of plea

r withdrawal of plea of guilty and sentencing.
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- Department when it now requires that all appeals

from a judgment of order of all the local criminal
courts be taken to the Appellate Term of the
Supreme Court.

In the gaée of People vs.
Lila Berﬁish, New York Law Journal July 12, 1966,
at Page Thirteen, an appeal from the ?illage Police
Justice Court wherein’there was no stenographic
record made, the Honorable Paul Kelly, Judgg of
the County Court of Nassau County stated as
follows: “The ju&ge\should endeavor to.have a
full and complete record of the trial. The
employment of a stenographer would ensure thatA
the minutes are accurate and complete. More
important is the Ffact that Ehe trial judge should
be as free as possible from clerical duties. He
would then be able to diligently investigate the
issues involved and rule on the ad@issibility of 
evidence. Moreover, the presence of a cértified
stenographer would ensure’a smooth tri%l and
alleviate personality conflicts upon an appeal.”

The Nassau County

Magistrates Association endorses the statement
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of Judge Kelly and respectfully recommends that
legislation be enacted requiring all local
criminal courts to employ a stencgrapher for
procedures which are included within the judgment
roll.

MR. BARTLETT: _ Do you make this a town

or village charge, or a county charge?‘

JUDGE TAEENBAUM; | I am coming td that in just
a2 moment, if I may.

Another problem of majoxr
importance is where the local criminal couft should
bear the expense for the defendant's copy of the
stenographic minutes. Secticn 756 of the Pre-éode
of Criminal Procedures states as follows: "Return,
when and how made. The Magistrate Court or courts,
in rendering the judgment, ﬁust make a return to
all the matters stated in the affidavit and must
cause the affidavit and return to be filed in tﬁé
office of the County Clerk within ten da?s after
the service of the Affidavit of Appeal; A copy
must be sent to the D.A. and to the attorney taking

the appeal.”

The intermediate appeal
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at courts which have interpreted this statute have
rendered conflicting opinions. The County Court
of Nassau County has held, "Accepting that a
return must contain the minutes of the trial, this
Court is of the opinion that therg;ear languagg,
of the Statute Code of Criminaiwérocedures
Section 756, that the Magistrate or Cdﬁrt rendering
the judgment must maké a return and send a copy
of the return to the D.A. and to-the attorney taking
the appeal...” can lead only to the conclusién
that the statute requires that the return éerved
upon the appellant contain a copy of the minutes
of ﬁhé trial. I refer to People vs. Roquefort;

50 Miscellaneous Section, Page 404.

MR. DENZER: Ybu.have read our appeals
provision in this section, ﬁave you not?

JUDGE TANENBAUM: I am coming to that,

Hy. Denzer.

The court, in the same
case, continued and said, "It is regréitable in that
it places a heavy financial burden on viliage or
town governments, but thathonsideratidh would noﬁ

justify a ruling contrary to the intent of the
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Legislature expressed in the amendedkstatuté."

While it is not clear
from a reading of the opinion, the defendant
Roquefort did not claim indigency, the Second
County Court, notwithstanding a ggnclusion that a
return was not complete withOuﬁithe stenogréphic
or long-hand minutes of the trial,»heié that the
requirement under Secﬁion 756 of the Céde of
Criminal Procedure only obligates the Magistrate
to send a copy of the return, and nothing more,
to the attorney for the defendant._ TheﬁCoﬁrt
stated that the defendant or appeliant could
examihe a transcript of the minutes at the County
Clerk's office or could ray the stenographer the
fes for dbtaining a copy of the transcript. 'I
refer to the case of People vs. Freeman, 44 Mis-
cellaneous, Section 10.16.

It should.be noted that
the defendant Freeman did not claim indigéncy.
Thus, it is clear there is a lack of uniformity
among the courts in their construction of
Section 756 in the Code of Criminal Procedure.

The Nassau County Magistrates Association strongly"
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urges that the proposed New York Criminal Code
Procedure Law include a section which clearly
states who will pay for the defendant's’copy of
the stenographic minutes where the defendant does
not claim indigency. The inclugion of such a-
section would insure that a defendant appellant
in Nassau County would rece%ve the saﬁé equitable
treatment as a defendant appellant in any other
place. In addition, lower criminal courts will
be relieved of heavy financial burdens. Such

a procedure would also alleviate pressure on

some of the property owners in the area.

The League of Magistrates
of Nassau County respectfully recommends, one,
that an indigent defendant appellant be furnished
a copy of the stenographic minutes without charge
after submission of evidence establishing such
indigency. That if a nonwindigeni:éefendant'
appellant requires a copy of stenographié minutes,
that he be Ffurnished wiﬁh a copy of the steno-
graphic minutes after payment of the usual fees.

I refer to Sections 456 of the Code of Criminal

Procedure and Section 722C and 722E of the County
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Law; that if the local criminal cqurtrmaintains
long~hand minutes of the px csecutlon appeal, then
the court be reguired to furnish the defendant
appellant, without regard to indigency, witﬁ a
copy of such minutes without ch;;ge and to include
such copy of the minutes in Lhé retuzrn.

The proposed Sect 6
235.10 of the Proposed Code requires that where
there are no stenographic minutes, the county
court must oxrder the lower criminal court to file
a return or an amended return within a reasonable
ttﬂe.’ In the event the local ecriminal court
failé to file a return or files a defective

to file

e
ot

return, the county court must order

time.

h
ot

a return within a reasonable period o
Thé Nassau County Magis-

trates Association believes that if legislation

is enacted requiring the lower cri@inal courts td

maintain a stenographic record of the préceedings,

then the gquestion of a late orx defectiﬁe return is -

rendered academic. However, if such legislation

is not enacted, then the Association urges that

»

the burden of requiring the local criminal court
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to file a return or an amended reﬁurnvremain
upon the defendant appellant, and I refer to
the cases of People against Newman, 137 HMiscellane-
ous, 267; People against Helms, 144 Hiscellaneous,
695; such practice conforms to ﬁ§e~prevailing;case
law.

So that, Mr.lchairman,
in line with the quegtion propounded previously,

I think that if the stenographic minutes were
mandated in the first instance, half of the
problem would be solved. The other gquestion of
when a defendant does or does not pay for them,

I believe there is adequate legislation presently
enacted in the other companion statutes to cover
the situation.

Those are the views of
the Nassau County Magistrates Association,
gentlemen, and we respectfully re"ﬁest your
consideration.

MR. BARTLETT: - ‘ Thank vou verj much,
Judge. I take it in the other provisions relatingz
to the local criminal courts you are satisfied .

that it is a workable scheme?
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MR. BARTLETT: Thank you very much.
Judge Kelly?

JUDGE KBLLY: I just got word from
Senator Dunne you are going to ?gke a five
minute recess.

ME. BARTLETT: | Ve are going to take a

little break.

JUDGE KELLY: It is a good idea.

(WHEREUPON THE COMMISSION RECESSED AT 10:55 A.M.

AND RECOMVENED AT 11:05 A.M.)}

MR, BARTLETT: Our next speaker will

be

o

udge Paul Kelly, Nassau;County Court judge.
JUDGE KELLY: Mr. Bartlett and members
of the Commission, I have been retained by the
uniform and non-uniformed members éf the court
staff, as well as the probation members 50'
discuss the section of the proposed la& which'
will have the tendency to deprive them Qf police
officer status and the right to carry arms. I

might say that this retainer is strictly in my
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head. I was very much interested when I first
read this, and I wondered what exactly was the
cause behind it. I had occasion to discuss it
very briefly with several different people and,
ayyaréntly, there has been, thrqughout the State,
some abuse of this particular éhase of the duties
and obligations of the various men in#olved. So,
I will confine my remérks to the Nassau County
sitvation as we see it.

Now, first of all, let

me go into the guestion of the uniformed and non-

Fh

uniformed personnel of the county courts and

[t

X

cr

dis ct courts, and the probation officers
certainly. I don't believe that I have to tell
this Committee or its members of the type of
individual that these peoplé are dealing with
day in and day out. The court perscnnel are
involved in the @roteétion of the ?ublic‘in the
courts, the protection ofvthe judiciary in‘the
courts, the protection of 5urors, the.éafeguarding~
of the rights of the defendant as far as jurors

are concerned. All of these obligations, of

course, of necessity, requires, every once in a
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while, some brush with violence. Now,'first of
all, I would like to say that the personnel that
I am discussing are men of the very highest moral
gualities. HMost of them are college men, college’
degree men, most of them are career men who have
made their life's work this job’which they are
attempting to do and are doing so well; I am
guite at a loss to un&erstan% the necessity of
this very drastic change. I feel that any power
that these men are given cannot be said to be more
than is necessary.

We will take, for
instance, the question of the protection that
must be afforded to both the public and to the
judiciary and the personnel of the court, itself.
How, it is true we do have, as far as our
defendants are concerned, we do have -- when they
are brought in from the county jaiis -- we do
have the uniformed sherifﬁs who are, of cburse,
peace officers; but there‘is another phése of
thié that might possibly have been overlooked.
That's the question of the bail, the bailee.

Now, last year, for some two or three months,
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because of an incident that arose, I had the
occasion to require that before my'court would
open on sentence day ~~ which at that time was on
Friday, but now it is moét every day -- I would
revoke the bail of the defendantsﬂ/bring them ,
into the back and have them'sea;ched. Now, in
two months' time I would like to shchyou exactly
what was the result of this particularvsearch.
(RESULTS OF SEARCH WERE THEN PLACED ON THE
COMMISSION'S TABLE)

JUDGE KELLY: (Continuing) gow; these
wWwere men who were out on bail, walking the streets
and wélking the court corridors. This is what

we received in the search. This particular knife,
the man who had it had a short fingernail. So,

he had put in it a piece of/paper that would hold
the blade up so he could get it out. That blade
is honed down-to raéoz sharp.

Now, I would sai that in
the course of a vear, the personnel ih‘the coﬁrt
that I am involveé with has had, at least, one
serious ghysica1>brush with some defendant or

other. To reduce the rights of these men who are
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~attempting to carry out their duties, I think,

would be a gross miscarriage of justice.

MR. BARTLETT: Judge Kelly, would you
be satisfied with the proposition that was
advanced before the Commission ig,the last couple
of days where we have been considering that we
give peacé officer or police officer éfatus to
the court officers while they are in aﬁd about the
court house or the jail?

JUDGE KELLY: T don't think I would
agree. How, let me go one step further, Senator.
Bartlett. We have probation officers who are
constantly on the go and on the move. This
doesn't mean just eight hours a day. These men
are going at midnight. They are being called out
at two o'clock in the morning to come down to
such and such a. corner because scme5ody has thWne
his top undex the influence of dru?s-or guns;

and the mother is there, and asks "Will yéuchme
and get my son?" The answer might weilnbe bring
& cop along, bring a policeman. When I use the’
word "cop," I do it in the higher sense. ‘Many

times that is not possible. These men have to
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‘meet these individuals in their homes.

MR. BARTLETT: In my suggestion, I
wasn't covering the probation officer.

JUDGE KELLY: I am covering this
entire thing in one lump. I don{t,see what i;y
the purpose, I don't see what ié going to be
gained by taking the police officer sﬁatus from
the men who are invol#ed in this work.‘.There

has not been, to my knowledge -- and I have been
involved with the courts of Nassau Cgunty for
some twenty-five or thirty years -- there has

not been, to my knowledge, any abuse of this
statué by any of our officers. HNow, if there is
a dire need in the City of New York or Upstate,
or somewhere else, for this sort of situation,
well'and good, meet it. I ém saying for out
here, and I think I can say for Suffolk County -~
I have been in conference also with Judge Stark; 
He feels the same way I do, that theipeaée officer
situation and the Qeace’officer status'of the

men involved in handling criminals -- that's what ;
we are talking about, we afe not talking about
men involved in civil or anything else, but

handling of criminals -- I think they should be
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given exactly the same status as police. I
see no reason to distinguish it and I see no
reason to differentiate it.
MR, BAETLETT: Shall we reguire the
same training of them, Judge?
JUDGE KBELLY: T woulé say, in a
different sense, we do. It may very wéll be we
don't teach them the aifferent methods of
handling rough criminals and, perhaps, that's
another reason they should be given this status,
to protect themselves, but we do have men that
I am talking about of the highest caliber, who
are eéucated and dedicated and who, I feel,
should be given every protection. They feel,
these men in their experience feel, that this

particular ideology of giving them peace officer

status is necessary to them and to their

protection and the protection of the men they are
attempting to protect.

| I say, why don't we
listen and why don't’we agree with these men who
are eX@erienced, who are not ignorant, ﬁho are

not doing this lightly, but who feel they need
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this status for their particular job and to
carry it out groperly?

HR. DENZER: | Commissioner Looney
apparently doesn't agree with you.

JUDGE KELLY: Cammissigner Looney has
his ideas and I have mine. Comﬁissioner Lodﬁey
has been a police officer, I believe, for
practically all of his adult life. I have been
cn the other side of the fence for a great deal
of mine, and I am now back on the other side. I

have seen it on both sides.

oo

MR. BARTLETT: I sense that the
Commigsion, to begin with -- we never intended;
as our notes indicate, that the gun situation be
changed as to those who nowéenjoy an exception
under the Sullivan Law -- bﬁt we intended doing
that by amendment to the Sullivan Law, .itself,
yvou see. I think the only questioh remaining
for us, about which we are concerned, is the
off duty arrest power as opposed to tﬁé arrest
power of the private citiZen,

JUDGE KBLLY: The crime situation»that'

vwe are facing today, it would appear to me that
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it wouldn't be a bad idea to have a few more
men out with that power if they are accredited
and if they are fit to meet that obligation. I
feel that every one of the men that I speak for
is so fitted to meet that. I think it would4/
help all over to have that situation.

HMR. BARTLETT: | The correction officers
in New York City indicated that to the extent
that their training might not be the equivalent
of that required by the State for all policemen,
they would be willing to change their curriculum
to inqlude whatever was required by the police
stanéards.

JUDGE XELLY: I think that might be
very splendid and I am sureithe men I am talking
about might be very happy té also have that
situation occur.

MR. BARTLETT: Thank youlvery much,
Judge. Do you want youxr exhibits back ndw? X
have got to tell you, Judge Kelly, I opened this
one. I am darned if I knoﬁ how to close it.
JUDGE KELLY: I’didn't bring with me

the hypodermic needles either.
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MR. BARTLETT: Thanks, Judge.
JUDGE KELLY: Thank you.
MR. BARTILETT: We will next hear from

Ralph Caso, the Presiding Supervisor from the Tcwn
of Hempstead.

Just one minute, piease.
I neglected to intxoduce the other'memher of the
Commission who joined us a few minutes égo,
Assemblyman Charles Rangel from Manhattan.
SUPERVISOR CASO: As Chief Executive of
the Town of Hempstead,may I welcome you.to Nassau
County. I think, since Judge Kelly talked about
the hard criminal, I am going to talk about thé

other spectrum of that, if I may.

5

As ﬁhief Administrator
of the Town of Hempstead, I should like to bring
to your attention the inadeguacy of prevailing
judicial procedures and penalties épplying to
housing violatioﬁs, Involved here is theélarger
principle of punishment and its effecti&eness as a -
deterrent.

Géntlemen, we have an

extremely unsatisfactory situation in the
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enforcement of the housing code; prosecution of
offenders is needlessly difficult —— made so I
should say, by the fact that the law is on the
side of the wviclator instead of the policing
agentr the time between the servigg,of a summons.
and final disposition of the caéé is far too
great, particularly in situations which present
physical danger: ultiﬁate punishment does not
fulfill its function either in discouraging the
first offender or the recidivist from breaking
the law.

Psychologically it is
wrong’to bring the offender into a criminal

court; this is not

Ny

proper forum for the con-
sideration of crumbling plaster, clogged toilets,
or overcrowded premises. Itiis also extremely
trying for a judge whose docket is filled with
rape, robbery and muggings to be fbrceﬁ to bring\“
himself to such matters as uncolleéted garbage

or inoperative heating systems. It is unfair

not only to him but to the public which the
municipality represents and the propertﬁ—cwner

who is arraigned.
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In addition,las you know,
the caseload grows heavier every day, and the
backlog increases. In New York City, it has been
noted that judges sometimes have less than three
minutes to devote to each arraiggment, in non
traffic cases. Because of ﬁhe’pace the coutt
must maintain, the administrator, Lesﬁér Goodechild,
is quoted in the press as saying, "The court is
sliding on a downwaxrd path.”

I have certain, specific
proposals which I shall put before you iodéy, and
I am most eager for your reactions. My office has
already contacted men of such stature as the
Honorable Lincoln Schmidt, Presiding Judge of
Suffolk County's District Court, and Howard Hogan,
Presiding Justice of the Appellate Term for the
Ninth and Tenth Judicial Bistricts,vand William
Bulman, Jr., Member of the Judiciél Conference of
New York State; who wrote to us on behalf of
Thomas F. McCoy, the State Administrator. I was
gratified that these and others viewed my suggéStipr
most favorably.

At a recent meeting I

£
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called to consider, with Nassau County's law
enforcement agencies, the rising suburban crime

rate, the syndrome of crowded courts was most

g

rison vopulation together
with a rising crime xrate. This ig,a paradox we
find throughout the State and, in fact, throﬁghout,
the Nation.

Why? Partly at least
because our courts are so bogged down with traffic,
housing and other minor infractions, it is not
humanly possible for the judiciary to givektheir_
fulliest wisdom to the disposition of the more
serious crime cases. The judiciary is performing
miracles as it is; the system itself requires
change, and these changes must come from the-
legislators, admiﬁistrators’of government and
advisory groups such as this.

Now, let me give you a
couple of figures. During the last year; between
June of '66 and May ‘67, the Town of Hémpstead
Building Department did an intensive study of
two hundred summonses issued for housing violatiohs.

Only seventeen percent of these resulted in fines.
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Though the law specifies maximum penalties of
two hundred dollars per day and/or fifteen days
in jail, the average sentence, in these cases,
was five dollars.
Thé aver%ge case todg
five and a half hours of an insﬁéctor‘s time,
in addition to the time of the clerical and legal
Staffs. We estimate that the taxpayer paid
four thousand dollars in inspectors' salaries for
these two hundred cases...and the payment of
the defendant to the State was a five dgllér bill.
This is not to suggest that justice can be
measuied in monetary terms or that the administra-
tion of justice should be a profitable enterprise.
One more point, between
issuance of the summons and the final disposition,
an average of thirteen weeks elapsed, including
the granting of an average of three adjournments
each. Some of these cases involveé only annoyance
to neighbors, but some offended the amenities,
caused blight and deterioration to a street or a
neighborhood, created substandaxd, unheélthy con-

ditions, or danger to life and 1limb.
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rther, the violations

are found very often in quarters housing welfare

)]

clients r which the taxpayer is paying scale

rentals to insure decent, sanitary conditions.
Slumlords of the wprst kind feeiupn these situa-
tions knowing that the client is fearful, unaware
of his riéhts, and unsophisticated abéut means of
redress. It has cost us, in the Town, tremendous
time and money to keep a constant check on such
situations. The violator, who is allowed to go

virtually without punishment, adds a periodic five

oliar cost to his overhead and considers it a

‘("\

pretty good buy.
Aside from the sentencing

policies of the court, the law, per se, has proven

bnl

ousing violations are considered
misdemeanors. In arguing a case, the State nmust
show proof "beyond a reasonable éoébt.” “This
burden of proof makes it extr remely dif fvcul

secure a convicition. If the offeLses were tried

as civil cases, only "a preponderance of evidencé"}
would be required. In view of the nature of uhe

offenses involved, I think most rzasonable men
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would agree *that these suits should be tried as

civil matters.

This would not only
assist the municipality in arguing a case, but
would remove the judge's reluctangg to stigmatize
the defendant with the guilt of:a criminal offense;
Farther, imprisonment should be elimiﬁéted as a
penalty and a moxe reélistic scale of fines should
be imposed so that the punishment would, in fact,
do what all punishment is supposed to do -- sexve
notice on both the culprit and the commpniﬁy that
the State will not tolerate violation of the law.

Without revisions in the
law, our hands are tied. During the last few
vears, the Town of Eempstead has employed every
device and technigue available to protect the
local physical environment. We adopted the State
Building Code and the Housing Code'require& by éﬁé
Federal Government in compliance with an urban
renewal program. Working closely with-neighborhood
civic groups, we have mounted campaigs to eliminate
negligence and carelessness in the maintenance of

residential and commercial premises. We adopted an
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emergency lighting law, a law pertaining to

ot

places of public assemblage, unsafe building and

abandoned vehicle laws.

We have militated against
air and noise pollution. We haygfrequested.,,and
received Fedeial denial...of a grant for intensi-
fied code enforcement in target areas of the Town.

But most important,
gentlamen, e have currently under consideration
by the Federal Department of Housing and Urban
Pevelopment an application for funds to. execute
a commuhity renewal program. This, we felt,
would round out our present machinery for what we

often refer to as our "fight against blight.”

a3

Gentlemen, I can tell
you right now that without guarantees of strenuous
code enforcement by all local law enforcement

agencies, this grant will be denied. So, as you

r.\.

can appreciate, I am talking now not about
abstracts; I'm talking about money in the tax-

rayer's pockets. We want this grant.

I, therefore, plan to

request of the Nassau State Legislative Delegation
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that it introduce a measure to create an adminis-
trative tribunal to adjudicate housing violations.
There is much precedent for this type of vehicle
within the Deparitment of Labox, Workman's Compen—‘
sation, State Ligquox Authority ;gd»other sectors
cf Government.

A body of referees, the
number of which shall be determined by‘the
Legislature, would be selected by their gualifica-
tions and knowledge of Town law, building, =zoning
and maintenance problems. Drawn from the locality
and expert in their field, they would judge with
full knowledge of the local scene, its sensitivities
and objectives.

Criminal liability would
be removed.

The complainant would be
in a much more favorable position ;n building a
case and ultimately bringing the offender‘to
Justice.

The prison senteace would;'

be removed.

The scale of fines would
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be drastically increased to force immediate
compliance and discourage repetition of the
violation. Courts throughout the State would
be immediately relieved of the burden of hundreds
upon hundreds of cases a year.

Time and money would be
saved the building and legal de@artmeﬁis of
municipalities. The ﬁighly undesirablé time lag
would be eliminated before the offender was forced
to correct the violation.

From every aspect, the
public would be better served.

| I want to thank you fér
the time you've allowed me.to discuss this matter
with you and, as I said eariier, I would be
grateful for whatever thoughts or reactions you
might have.
MR. BARTLETT: thank you, Mr. Caso. It
is a very interesting proposition. There has
been discussion of the distribution ofAthis kind
of violation. Indeed, some have even recommended
that most vehicle and traffic infractions be -

handled administratively. We did not recommend
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any pa:ticular machinery for it, but I know that
the staff of the Commission would be happy to
talk with the 1egislatures, and of course, Senator
Dunne is our bridge in that regard.

SENATOR DUNNE: Sure.

. SUPERVISOR CASO: I am sure he would be

most helpful to us. Thank you very much.
MR. BARTLETT: Thank you very much. It
is a most interesting idea.

»

Mr. James McDonough,

e J

speaking for the Nassau County Legal 2id Séciety,
Attorney in charge of the Criminal Division of
the Légal Aid Society.

MR. MC DONOUGH: Mr. Chairman, members of
the staff of the Committee,:l can make a comment
upon my friend Judge Kelly'é remarks which are not
in my prepared remarks, but I am really surprised
at his apprehension because my office'and my-
fourteen and fifteen lawyers hanﬁlé about fifteen
thousand alleged criminals a year, and we never
have that problem at all. Méybe it is because

we are very careful financially and we never .

accept a client except if we are convinced he is
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proposed code, we tried generally to group our

absolutely excellent.

MR. BARTLETT: Of course.

MR. MC DONQUGH: | While I and several
members of my staff have carefully considered

the proposed Criminal Procedure Law in its entirety,

those sections about which we have seﬁious reser—
vations. I should not do this without‘first
congratulating the Commission for those pProposals
which are altogether new, necessary and in our
judgment wisely drafted. On the other hand, we
had hoped that the Commission would give greater
consideration to some of the major reforms or
conceptual innovations in tﬁe aréas of money hail,
grand jury procedures and diScovery, that some of
us have strongly felt were léng overdue. For this
reason, I hope the urgency of the need to implement
the new penal law will not discourége this
Commission or the legislature from takingﬁa

longer look at these areas before final'action

is taken upon this proposal.

In our review of the"
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suggestions, our criticisms, under the same
general heading. For that reason, we shall not
follow the numerical order of the sections.

The first general subject

is Grand Jury, 95.40, Subdivision 4. This sub-

~division deals with a waiver of immunity. Sub-

division 4 appears to require that'whére a
witness before the giané Jury is questioned about
matters beyond the area covered by his waiver of
immunity, he may withdraw or qualify such waiver
by oxally asserting before the grand jury his
refusal to answer such question unless he is
granted immunity. Particularly because the
witness is not permitﬁed to have his counsel

with him before the grand jury. it would seem
that the section should give him greater pro-
tection by requiring the District Attorney to
advise the witness that the propouédeé question
does go beyond’the‘axea of immunity, and édvise.
him of his right to refuse to answer suéh guestions
without being granted immunity. The section, in
our opinion, should go further by prbhibiting‘the

use of any such testimony against the witness if
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he has not been advised of his rights under the
section.

Preliminary Proceedings in
Lower Criminal Court, Section 50.35, provides for
a new type of felony complaint w@ich does not,have
to allege a prima facie case ot legally sufficient

evidence as defined in 35.10. This could mean

I

that the defendant might have to remaiﬁ in jail
even though it was eventually established that
the people were unable to establish a prima facie
case. This is made more serious by the- fact that
QO.SQ and 90.60 in effect do not require any
more evidence at the felony hearing than is con-
tained in the felony compléint. Again, by virtue
df 90.50 (7) the ordinary exclusionary rules of
evidence are generally inapélicable in a felony
hearing which means, in effect, that the defendant
may be held for the grand jury on ?he basis of
hearsay or other inadmissible evidence if such
testimony suggests “only reasonable cause *o
believe that the defendantjdbmmitted the felony

charge.”

ME. BARTLETT: Excuse me, IMr. McDonough.
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I don't know whether you know that New York is
about the cnly jurisdiction that I ever heard of
right now, at least, that may reguire more than

reasonable cause for the holding of a grand jury.

|

As a matter of fact, in most jg;isdictions where
there is a grand jury, for example a Federal
system, all you need}the:e is reasonabie cause
even in a grand juxry proceeding.
How, in that setting,
it doesn't seem very drastic to pemit a holding
for the grand jury under hasis of reasonable cause
alone.
MR. MC DONQUGH: My quarrel, Senator, is
with the elimination of anf real evidence, shall
we say. This could be completely hearsay, i£
could be most anything, and T think this is
dangerous.
MR. BARDTLETT: it is not the standérdf
it is the evidenciary rule we waived.
MR. MC DONCUGH: That is essentially it.
The next topic is Bail.
Although the sections on bail are an improvement,

the new law does not answer the problem of whether
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the whole procedure of financial bail is consti-
tutional when an indigent is involved. Any
financial bail to an indigent is tantamount to
no bail at all. I would recommend that there be
a presumption that generally al;/defendants be
released in theixr own recogniéance (excepting
only Class A felonies} and that the court impose
stringent conditions, where necessary, to insure
the defendant's presence. For example: the
Court could require the defendant to report daily
to a local precinct or to a probation officerxr
between the dates of his scheduled court appear-
ances. The impetus to force a defendant to apéear
should be that if he fails %o appear, he will be
charged with a new crime. The threat of another
charge and possible incarceration is more of a
deterrent than the loss of money, which,in all
probability, is not even the defenéant’s‘pro?erty;

When our guys d& get
out on bail, somebody else puts up their houses.

The Jury trial is the
next topic, formation and conduct of jury. I

read this thing as recently as this morning and,
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perhaps, we have got the wrong slant on this.
MR. BARTLETT: If I may ask a fast
guestion about bhail -- you are asking then that
we give first priority to IOR and then the bail

modeled after the Federal act?

MR. MC DONCUGH: Yes. f course, keeping
in mind always that the indigent can'ﬁ norxmally
furnish bail at all. ¥You have got one man that
has five hundred dollars and his background is
just as good and just as worthy of trust to come

back as the fellow who hasn't five hundred dollars

Jnta

bail, and the indigent goes to jail. I think that
the Manhattan Bail Project and other studies héve
established that they had felatively small diffexrende
in the ratio of return to court between those
released in their own recognizance and bail.
MR. BARTLETT: The suggestion was
made yesterday, Mr. McDonough, thaﬁ the bench
warrants issued recently in New York Citf with
disappearing defendants is fantastic. |

MR. MC DCONOUGH: , They always tend to, I

wouldn't say exaggerate, but to emphasize the

numbers that don't come back, but they don't keep
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tabs as well scometimes on those that do. I
think Commissioner Looney's comment on that,
on the summonses, was gquite interesting, too.

This is on jury trial,
conduct of jury. This is Sectiqg, 140.15 (1) .-
establishes a uniform procedure for the selection
of jurors. Briefly, it provides for Lhe "full
box method" where twelve respective juiors are
placed in a box and take an ocath to answer all
questions truthfully. Some question may arise
that the prospective jurors may be examineé‘
individually or collectively, both. Does this mean
that first the District Attorney, then the
defendant's counsel will examine each juror in
turn and challenge such juror for cause o“pern
emptorily as he finishes his examination, and
then that may prevent him from exercising aper-

emptory challe nge, or does it mean ﬁhat each’

party will ask their own questions of the +welve

LW/
[t
)
O
H
n
2
)
]

“.l -
I
0

el

resent form, the question may
require a decision by the judge about what nefhod
is to bhe used.

Iﬁmight add that our
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experience out in Nassau County, at least in my
twenty-five years, is that it is only in capital
cases that you have a voir dire with the individual
witness sworn in turn and examined. HNow, that
may be partially the reason. I am-not quite
clear on this.

MR. BARTLETT: We intended ﬁhe first
one that you suggested; that the peoplé examine,
exercise their challenges and if they are satig-
fied with the twelve, as.I understand it.

HMR. MC DONOUGH: I.think what they meant
was that they would do what they do now, put
twelvé jurors in the box, swear them, then the'
District Attorney would examine all of them at
that time, though when he is finished, he would
have to exercise his eitherVdismissal for cause or

peremptorily challenge. Then, after that, the

defense attorney takes over. Is that the process

you had in mind?

MR. BARTLETT: - Yes. The fact.that_we
are discussing this shows that we should make it
clearer.

MR. MC DONQUGH: Now, a more serious one is
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140.35 Subdivision 2. It provides, in substance,
if there are no alternate jurors available, Sub-
division 2 of this section provides that the
trial must proceed even though it is found that
the juror is "grossly unguali fie@ﬁ,to serve,
which is unknown at the time of’selection, ox
that a juror has engaged in misconducﬁ»of a sub-
stantial nature. Thié cannot be justified, in
our judgment, for any reason. Both circumstances
can and should be grounds for a mistrial undex
Section 145.10, Subdivision 1, as constituting an
@ITOr Or defect prejudicial to the defendant and
depriving him of a fair trial.

If we are going to --
under this provision here, you can go half~way
through a trial and some juror might get up in
the courtﬁoom in the jury box and séy,-”l am
sure this man is guilty.” If there are no alteiQ“

nates available, you have to go on with him an

AQJ

you can't declare a mistrial.
MR. DENZER: ¥You must note that it
says that if it doesn't reach a mistrial stature.

MR. MC DONOUGH: What does constitute a
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mistrial?
HMR. DEHZER: If you loosen up the

equirements there, you run into a Jdouble

=
s
o
r
B
Juta
f
|
i

jeopardy problem. In other words, if the mis-

conduct isn't sufficient to jus?éfy a mistrial,
how can you terminate this trial and then start
another one? That is the difficulty here.

MR. MC DONOUGH: That is one qguestion

o ask you though, which is a more

[

important one. How can the defendant get a fai
trial if, conceéédly;4there are two jurors in the
box vho either committed gross misconduct during
the trial or who are obviously ungualified?

MR. BARTLETT: Misconduct of a sub-
stantial nature, but not under 145.10, Mr.
Hcbonough. This mistrial métion is based on
conduct inside or outside the courﬁﬁoom which is
prejudicial to the defendant as to deprive him |
of a fair txial. I ﬁhink your guestion éces tov
the conduct of a fair txial. |

MR. HC DONOUGH: No defendant can be

said to have had a fair trial if it appears that

two jurors who are going to go into a jury room
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and determine innocence or guilt in any way that
would be normally ungualified.

MR, DENZER: Suppose the misconduct
reacts against the people; it is the people that
don't like this juror, but it do§§n't reach the
mistrial reguirement? That is;rit isn't ﬁhét

bad; Now, if you can't declare a misﬁiial on it,
then you probably canlt try the case oﬁer again.
That's what we run into here. So, if the people
would necessarily, therefore, prefer to go on with
this trial even though they do have an unqﬁalified
juror.'

MR. bié DONOUGH: T see no exception for
the defendant in here. From a defendant's stand-
point, an attorney would not noxmally want to go
on with the trial.

MR. DENZER: You would ﬁotﬁhave that
problem with the defendant because it is he whow}”
is asking for the mistrial.

MR. MC DONOUGH: Perhaps, again; I have
misread this; but as I read it, these conditions
occur. Either it is demonétrated that a juror

who was thought to be qualified is grossly
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unqualified, or a juror has engaged in misconduct
of a substantial nature, I assume, during the
trial. How, if there are no alternates available
at that point, you go ahead and complete the trial.
MR. BARTLETT: I think you do misread’
it, HMr. McDonough. W%We didn't intend the language
in 140.35 to gqualify or bear upon the gquestion of
the right to mistrial, which is your present

remedy, right?

HR. MC DONOQUGH: Yes..
MR. BARTLETT: We were trying to deal with

situations where a juror who has been sworn and

heaxrd part of the case, let's say, are to be

excused in circumstances where a mistrial would

\

stified, the grant of a mistrial, and

-

not be j

for

only in those circumstances.

We will take a loock at
the language to make sure we are cénveying it.
MR. MC DOEOUGH# Would you pleas;? It is

1

not clear. If it meant what we thought it did, it~

The next topic is jury

trial upon order of dismissal, 150.10 and 150.20.
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This section confers upon the people the right
to appeal a directed verdict of acquittal. It is
renamed a trial order of dismissal, apparently to

avoid the obvious double jeopardy claim that would

follow any effort to prosecute after an acguittal.
MR. BARTLETL: Correact.
MR. MC DONOUGH: But, of course, they.

are the same whatever label vou give it.

MR. DENZER: They are an acguittal.

3

verdict by the trial judge.

. MR. MC DOMNOUGH: Also, it provides that

the Appellate Court can reverse a trial order of

dismissal even though it agrees that the trial

fote

evidence was insufficienﬁkif t finds that the
trial evidence would have béen sufficiént had the
trial couit not erroneously excludeﬂ evidence
prompted by the peorle during the érial,. Underv’
| B
this proposal, a trial court must allow éhe
prosecution to make an offer of proof ﬁut of the
jury's hearing to make a record for an appeal

under the section. It further provides that the

Appellate Court must treat the prosecutor's offer
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of proof as evidence, itself, if they.first £ind
the preferred evidence was erroneously excluded.

Now, I think some former
District Attorney might have drawn this one.
MR. BARTLETT: I thinkwﬁhat's righti
MR. MC DONOUGH: Number one, and yoﬁ/ can
conceive that by changing the label, Eﬁis man is
no longer in jeopardé because it is only a question
of law that the judges rule on. I would like to
save the next question that is a gquestion of law.
You can argue the guestion of law, but ﬁhe‘
consequence, a defendant in custody cannot safely
move’for a directed verdict except upon the pain
of remaining in custody while the people prosecute
an appeal without any meritrwhatever. It is
’conceivable even, as vou saf, the judge can make
a horrendéus error of law upon the trial. So
can an attorney be wrong in his a§peal.
MR. DENZER: I think if a trial order
of dismissal were granted, the defendaﬁt would be
released. I don't think there is any authority
for holding him. It is like a -- well; I don't

know quite what it is like. I don't think there is
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any authorization for the court to hold them
after this. It simply gives the people the right
to a

ki

peal.

MR, MC DONQOUGH: You are on dangerous
grounds. If the court has no right to holdrhim;
then, of course, he is acquitted.

MR. DENZER: y Kot exactly. It is
similar to acquittal, but we don't give them any
auvthorization to hold them.

MR. MC DONOQUGH: This should be written
in here somewhere in this section because you
know ?here could eiapse a period of six months.
MR. DENZER: Would you be satisfied
if that provision were put in there that after

a trial ordex of dismissal énd a prior appeai,
the defendant must be releaéed and could not be
helg?

MR. MC DONOQUGH: I wouldn'f be happy; I
would be happier. I think we have done %11 right
with this over the years. Just because a few'
judges may have made a mistake or the prosecutors
thought they did. Now, théy won't consider

corrected verdicts at all under this provision.
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MR, DENZER: It does seem a little
anomalous a judge cannot throw out the case with
the grand jury minutes with impunity; but once the
people go to trial, then he can just dismiss it,
like, and there is nothing the pggple can &o.f,The
case is dead. |
MR. MC DONOUGH: I think it is a little
different as to the ggand jury proceeding. In
the trial, he has read the whole case. I just
want to comment a little further on that.

What can be said in the
defense of a situation wherein a defendant moves
for a corrected verdict, the evidence is in-
sufficient as a matter of law, the court so rules,
the people appeal and six.ménths or so later, it
comes before the trial judgé. The defendant has
been in cbntinuous confinement in jail,or on five
hundred dollars bail. OFf course, we come back ﬁc
the same guestion again. The next logicél step
would be to confer upon the people the'rightVto

appeal on a jury verdict.

MR. DENZER: That is a judgment of

fact. That is a verdict based on facts. This
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trial order of dismissal is purely a ;egal
determination that the evidence was not legally
sufficient to establish the cxrime. Now, he is
either right or wrong on the law. He is not
making any factual determinationiﬂ/ﬂe is justﬁ
saying in the crime, there is ﬁb evidence to
establish the crime.

MR. MC DONQUGH: | Isn't the fact that it
was heard, that legally those facts were in-
sufficient to make a case?

MR. DENZER: Suffiéiency is a ﬁatter_
of law and lack of weight of evidence. Now, if
there’is evidence concerning every element of
the crime, even though you don't believe it, it
is a legally sufficient case. That is the legal
determination. If the jury{doesn‘t believe it
or if the evidence isn't weighty enough, that

is purely a factual guestion. There is a real
distinction there.

MR. MC DONOUGH: You would conéider,yat'
least, the hope of putting that automatic release
provision in there in the event this héppens,

which might be helpful.
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MR. DENZER: Sure.
MR. MC DONOUGH: NMext is deliberation of
trial by jury. 160.30. This permits the trial
court judge to marshall the evidence during jury |
deliberations in response to a jqror‘s request.
"Marshalling” is no longer reqﬁired in the jury
charge under Section 155.10. While tﬁis is a
necessaxry provision, i have always feli that if
the trial court judge refers to testimony on any
issue, he ought to be required to refer not only
to the direct testimony on that issue, but to any
cross examination that might have been addressed
to tﬁat same issue. Thére has been a rather
pervasive and long stanaing view among defense
counsel that "marshalling” as we have known it
has too often unfairly focuéed onlyjupon direct
testimony. This section might provide:some guide
lines or criteria to obviate this éituation.' |

The jury and moét-
judges I know do this, just give a diréct examina- -
tion of the witness, and tq the jury he is the ﬁudge
speaking. Of course, in sémmation and whatnot, |

reminds them of what was said on cross, but if the
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Jjudge éoes this, certainly he is going to try
to marshall. At the reqguest of the juror, I
think, in all fairness, he should make some
reference to the cross examination.

MR. DENZER: It

fetn

s a very hard th%ng
to legislate. It may be just nécessary to réfer
to what a witness testifisgd to. That‘is the
evidence received. N§w, if every time he refers
to that, he has to go through the whole cross

examination of the defendant -—-—

MR. MC DONOUGH: t is not impossible. If

ri-
frie

i s difficult to marshall the direct evidence,

t might be difficult tc marshall some of the

f=e

parts, but the last impression that the Juxy
has is the judge's marshalling of the direct only.
Now, Sentence Procedure,

210.30. I regard this and the folldwing sections
as representing an exXtremely dangetous ugguperﬁv
vised extension of the police powers of érobation
officers by fallaciously equating probétion and
parcle for all purposes. This section would
grant to a probation officer the blanket authority

o~

for arresting and searching a probationer at any
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time he has reasonable grounds to believe a
defendant has violated a condition of his sentence.
The commission can be assured that with such
power no "unsuccessful® search conducted anywhexe
at any time of an arrested pxoba§;oner will ever
be brought before the court; noﬁwithstanding’
Subdivision 4.

This, of course, is the
old story. If they don't f£ind anything, they
don't go to the court or judge with it, but
this can permit harassment of a lot of peo?le on
probation unnecessarily, in our judgment, anyway.

The only basis undex this
and subsequent sections for the revocation of a
sentence of probation is a finding that a
probationer has violated a éondition of his
sentence. How then can Subdivision 5 of Section
210.30 authorize a court to commit a probationer
to jail without bail when the court has reasonable
grounds to believe that a person was ﬁébout to
violate the conditions insentence,” The evil
here appears to be compcunéed by the lack of any

limitation in this section or elsewhere on the




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

104
duration of commitment.
I don't know, again,
whether we read this language correctly, but
this seems to me it should be considered.
MR, BARTLETT: If we l%ﬁit it to
"has violated,” Subdivision 5 ﬁé "has viclated?”
MR. MC DONOUGH: ’ "Has violated,” as to
that portion of it, but I still say you have
gone much too far in giving probation officers —-
I have a great deal of respect for probation
officers -- but there are some there, as in other
areas, that there are some that could conceivably
breaL into a house in Lhe middle of a night and
see if a man has a hypodermic needle, and that
would be a violation of the ?robation, I think
you have got to consider thaﬁ there is a difference
of parole where a man has been judgéd,~at least
temporarily, unworthy of rehab tlon and thon,
the discretion of the warden of the parole board,
he has been given a chance to go back’iﬁto society~
under very, very stringent control as with respeét’
to the man who is considered to be rehabilitated to

go back to society without going to jail. You
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just can't harass him and go around searching him

ooy

all the time.

I have one more, Proceed-
ings After Judgment. Despite an obvious intention
to bring order to the area of pqst~convictionﬁ,
attacks of judgments of convictions, the proposed
new motion to vacate é judgment (Titlé M) creates
as many problems as ié solves.

Perhaps I can shoxrten
this because I do understand that this is

~

his point. Well,.I will

ot

probably the gist of

go on -- under 225.10 a motion to vacate a judg-

4

ient must bhe brought in a court of conviction,

g

but Subdivision A allows a motion to be brought
on the grounds a court lacké& jurisdiction over
the defendant. Traditionaliy, such claim was
brought by habeas corxrpus; but unless changes in
the grounds for bringing the writ ére,changed toy
go along with the procedure law, the end~result
will be a proliferation of motions in fhe
sentencing court without cutting down on the
writs in the county of incarceration.

MR. DENZER: We would like to get rid
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of the writs on this ground. We are not positive
of the constitutional law involved. We are not
certain we can get xid of writs of habeas coxrpus.
MR. MC DONOUGH: You might agree we
might have just as bad a problemﬁif they are

not eliminated.

MR. DENZER: This covers cther kinds

of motions, like newly discovered evidence.

MR, BARTLETT: Ye had hoped, as I
indicated e

arlier, we had made this broad enough
to include Federal habeas. We really thinﬁ our
étatchourts should be reviewing these questions.
MR, MC DONQUGH: | I think that is a good
point.

Fu?ther undexr 225.10

-
L

conditions are set forth under which the trial
court must deny the motion if there has been a
prior one decided on the merits in a state or

federal court. In essence this codifies a limited

form of res judicata {(See, People v. Mazzella,

13 N.Y. 24 997). While a limitation on repeated
motions is desirable, frank recognition should be

given the fact that most post-conviction motions
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these persons arevobviously unschooled in the law,
it seams rather harsh to impose even a limited
form of res judicata merely because, at some
earlier time, they were unable tq/articulate a

point.

e

propexr

This is furtﬁer reinforced
by 225.30 (1) which séts out proceéure‘by stating
that the motion papers must contain sworn allega-
tions based on personal knowledge or upon informa-
tion and belief but if the latter, the affidavit
must state the sources of the information and the
grounds for the belief.- Since the statute is
written in the form of "must" a pro se defendant
could have his motion dismissed on a technical
failure to comply and then because he did not or
was not able to explain the reason for‘the dismissai
find a subsequent motion denied beéause he had
brought an earlier one.

¥Now, of couréé, there
are a lot of defense lawyers who like-to see a
drastic reduction on post~conviction motions,

but this is one of the aims of this; while I
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can't guarrel too much, I don't think it is
always fair to the individual involwved.

MR. DENZER:

e

7ell, of course many
courts, particularly those in New York City, axe
deluged by these prisoners_also,’yhich are trgated
as guorum novice now, or sométhing else, andwthey
don't have any facts stated and there is nothing
sworn to:; just generai statements should be
disposed of in the papers, and another one comes
in a week later from the same defendant, and that's
the situation we partly had in mind here.

MR, MC DONOUGH: 375.40, with regard to
the sﬁppression of evidence. We ﬁppose this
section which allows such motion to be heard

during trial in the local court if demanded by

Jute

the people since this motion is usually the maker
of the case, there is no reason in my mind why a
trial should commence before it is‘heard,

It appears thissmight
be more applicable in New York City, wﬁere they
have the three judges instead of a jury; but out

here where we don't have that, I think .the judges

would agree that we do frequently; if the
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defendant pleas, that the motion to exclude is
not granted or, sometimes, there is a motion to
dismiss the inditement. So, you dispose of the
case there instead of going all the way through
to the trial stage, having a ju;y/selected,/,
having half of the cése which conceivably could
be a little tainted and, then, have them excused
and then have the heéringg I don't seé any sound
reason for this.
MR. DENZER: You are talking about

misdemeanor cages?

MR. MC DONOUGH: I think you are talking

about any cases.

HMR. DENZER: In misdemeanor cases. I
think the provision in ﬁhe‘felony cases, say:the
motion has to be made and éétermined before the
trial, and misdemeanor cases during trial. That
is because in the New York City crﬁminal courts
the .volume is such that it is almost impéssible
to haﬁdle these by pre-trial motions, and the
calendar would become so clogged that that
provision was put in to permit more expeditious

handling during the trial.
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MR. MC DONOUGH: Couldn't you confine
it then to New York City? In practically every
other county in the State, I think the defendant

has a right to a jury trial for a misdemeanor

case.
MR. DENZER: That may be, but it
is difficult to make law -- of course this is

a contradiction of what I am saying, tﬁe fact
that you do have a jury trial out of the City

and not in it -~ but we have an aversion tq
legislation which makes one rule for New York
City,gnd another for out of New York City, one
for one court and another for that court.

MR. MC DONOUGH: I don't think we should
gear this around New York City. |

MR. BARTLETT: We ﬁill consider it.

MR. MC DONQUGH: Section 37, change of
33% of the Code to allow a conviction on the un-
corrcborated testimony of an accomplice. !Although'
the section indicates such testimony should be
received with caution, it broa&ens the definition
of accomplice. The dangers inhéﬁent in broadening

the conviction of such are as real today as when




10

11

A12'

I3

14

15

16

17

18

19

20

21

22

23

24

25

111
the rule was announced.
MR. BARTLETT: You did not disappoint
me. Just a minute ago I whispered to Mr. Denzer
he hasn't even mentioned the accomplice rule yet5
Thank you very much. |
MR. MC DONDUGH: Thank“you, gentlemén.
MR. BARTLETT: Two witnesses who
indicated they were éoing to be very brief and
they have to be at other places, I did agree to
take qgt of order. Mr. Coperitino from the Suffolk
County District Attorney's office. |
MR. COPERTINO: Thank you very much.
HMr. Bértlett and members of the Commission, I
have here a very brief statement on behalf of
Géorge J. Aspland,'District:Attorney of Suffolk
County, which reads as follows: "As a member
of the Legislative Committee of thenﬂew York
State District Attorneys! Associationl I took
part in formulating-the recommendations éxpressed
to this Commission by the Association!ﬁhrough its
President, Michael Dillon, District Attorney of
Erie County. Those recommendations are in

consonent and in keeping with my views on the
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proposed Criminal Procedure Law. Respectfully
submitted, George Aspland, District Attorney,

uffolk County, New York.*"
MR. BARTLETT: We heard HMr. Dillon in
New York on Thursday. He gave very extensiveﬂ
comments on the Code. Most of’them have ouf
approval, I do say. They did bring séﬁe interest-
ing points to our atﬁention and we were glad to
have it. We are delighted to have Mr. Aspiand’s
statement adjoining in those recommendations.

Please convey my best personal wishes to Mrx.

Agpland.
HMR. CCPERTINC: Thank you.
MR. BARTLETT: Charles Stetz, speaking

for the Wassau Police Conference.
MR. STETZ: This is an underwriting
of the position of the Nassau Policé Conference.
We represent twenty-two police diétricts in thé
County of ﬁassau, al1 Villages, Cities and
Towns.

In Sections 70.20 and
70.30 we feel that power should be given to a

police officer to make arrests anywhere in the
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State even 1if a misdemeanor is committed in the

presence of an officer. If crime has no limita-

e

tions in the State, then a police of?icer should
have the same authority to extend his power
throughout the State. It seems”that the statute
should reflect this concern of theirs in cohtrolling
crime on a State-wide basis. For exaﬁple, Iama
policeman in the Incorporated Village of

a

1 permitted to live anywvhere

Hempstead, yvet I
in the County of Hassau. On my day off, my
neighboxr tells me that someone is breaking into
her hguse or ?éping her daughter. How can I tell
this neighbor that I have no jurisdiction as a’
policeman outside of my municipality. Yet, if I

were to act and suffered a permanent injury,

e

there is no provision in the law to give me

three~guarters &i

]
0]
i
Jois
ot
Hadd
i
kg

v. because I acted as a
citizen and had no authority as a ?olice offiqer;
Another example, while a police officexr éravels

to and from woxrk and sees a crime ébmmitte&,veven
though he is in uniform, he has to make a citizens
arfest, because he has no jurisdiction ‘outside ofk

his own municipality.
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MR. BARTLETT: Did you hear my comment
earlier that on Monday, the Governor is going to
recommend to the Legislature the adoption of
State-wide arrest power for police officers of
felonies committed in their preseggé? That iSf
at least, a step toward what yoﬁ’are uréing.’
MR. STETZ: Thank you, sir.

Under Section 205.20,
we feel that the courts have been too lenient
with habitual felons. By their leniency, they
have released many more who have shown a péttern
of disregard for law and order. We feel that it
is cniy fair to the public, that those who show
a record of continuous violations of our laws,
the courts should take a st:ong and stern attitude
towards these habitual violators.

Under section 70.40, we
object to the reference to 35.30 of the Penal Law.
We feel that it should be changed‘to allow a
police officer to use alliphysical force if
necessary.

Undexr Section;365.50,-we’>

object to the words "other than deadly-physical
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force" as it appears. If a police officer has

the right to make an entry, he should use such

force as it is necessary to get in and not be put
n a position of not being able to subdue the

subject with weapons. The staff comment on this
*in which the police officer can

ta

section sayss
with his hands and fists or

subdue the subject
within reason. Assuming he

even with a billy,
not use his revolver, but must

has failed, he may
¥ reinforcements.” What if the situation

I

ca

11 %o
arises where the police officer tries to enter
and the subject has a revolver or other weapon

and resists the officer's entry, should this

officexr then use his revolver or should he rTun?

situation like this facing a police officer is

present.

very ridiculous and dangerous to the officer and
We had this brought to

anyone else who might be

BARTLETT:
our attention, it was not our intention, of course,

13 MR.
20
2 to limit the policeman's rightful use of his
22 weapons if he is confronted with someone who is
23 armed, and we will make it clear. C :
MR. STETZ: Thank vou very much.

24

25
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Section 95.40 comepls a
witness to give evidence before a Grand Jury and
in so giving evidence which may incriminate him,
he receives immunity unless he waives such immunity
or it was gratuitously given. Thgfproblem ﬁbat,
.exists, is to see whether or nét some provisions
should be inserted by protecting a poiice officer
and refraining from méking them subjecf to dig-
charge if they accept a waiver of immunity or
testify. A police officer, as it now stands, can
testify before the Grand Jury and his testimony
cannot be used in a criminal proceeding against
him uﬁless he waives his immunity. However, under
State decisions he may because of his oath of
office or his relationship to his job bhe subjected
to loss of his job. In thié way ., he differs
from any citizens who may testify and who will
only be subject to criminal prosecﬁtiqn if they 
sign a waiver of immunity, and not loss of their
job.

We feel, referring to
this section, that we are second-class citizens

and as you recall, Garrett versus the State of
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which was presented by the State Conference, which

vou are very familiar with.

e d

AR. BARTLETI

H
P
as

You know that State
Legislators are subject to the same burden.

MR. STETZ: I can understand that.
After listening to Judge Kelly speak before, I
have to speak for the members of the Nassau

Police Conference, which I stated before includes
twenty-two police deparitments throughout the
County. I have to object to those statements.

He whp are policemen in the State of New York have
to meet certain gqualifications, and these gualifica~
tions should be met by everyone and anyone who
wants the power of a policeman. If certéin

officers, Transit Authority or whoever it was,

[N

want police status, they should have it in a court,
but please let the policeman who hés the traininé
and experience’handle the crime that may be
committed in the street. Thank vou.

MR. BARTLETT: You are in accord with

what I said, that if these other groups want

police officer status, they should be reguired
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to meet the same minimum requirements set by the
police training council as vou do.

MR. STETZ: Yes, sir.
MR. BARTLETT: I take it, other than
these points, vour organization is-in accord with
these proposals?
MR. STETZ: Yes, sir.
MR. BARTLETT: | Thank you very much. The
ladies haven't been heard. Mrs. Marie G.
Santagata.
MRS. SANTAGATA: ¥You did it perfecﬁly,
Senator. With a name like Bartlett, I don't
know ﬁow you did it so well the first time.

I thank you, gentlemen,
for the Nassau County Women's Bar Asscociation. I
hope the difference is only guality of the voice
and not the guality of the testimony.
MR. BARTLETT: ‘We also wélcome your
President, HMrs. Friedenbe;g, and I assumé that
that is a member of your group in thebﬁack row,
my colleague from the cOnétitutional Convention,
Doctor Heidelberg?

MRS. SANTAGATA: Yes. Thank you very much,
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Senator.

We address ourselves
today to very specific sections of the new Code
or Proposed Code of Criminal Pfocedure. We have
comments with regard to some of’;he other
sections, but I am sure they héve been eloqﬁently
handled this morning and will be duriﬁg the course
of this testimony.

We congratulate vou on
the proposed Code as it is and with the reflection
that you are going to give it, and also. on the
general intent of the Legislature in the handling
of fé@ily court proceedings, the Family Court
Act, the approach to the Narcotics Commitment
Act and the various other philosophies that
have accompanied the statutés for rehabilitation
and correction for those charged with erime.
However, with regard to the use, there are sémek
times when the'§hilosophy and the practiée do not
mesh. The Women's Bar Association haé'a special
interest because from 1957 to 1963, our Associaéiog
nanned the courts of this county to handle all

those youthful offenders who were indigent and who
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were charged with a crime. At that time, we
were not fortunate encugh to have Mr. McDonough
and the public offender staff. Alse, I speak as
an individual with my own practice of more than
twenty years now and, in additiqp/tb that, to
the service given to the county as Chairman of
the Nassau County Youth Board and Speéial Advisor
to our county executive on youth. |

I would take the sections,
so there could be no misinterpretation as to what
wé suggest, section by section since they are so
few and they are so brief.

| Section 400.05, whichn
states who’is,an eligible youth. Under the
present Code, an eligible yéuth is one who has
committed a crime not punishible by death or live
imprisonment and who has not previously been
convicted of a felony; The proposéd Code adds
or has a previous judgment of conviction‘for a
crime. It is respectfully submitted %ﬁat this
provisions is unduly restrictive, particularly
since the crime might be a misdemeanor arising

out of the Vehicle and Traffic Law and fuxrther,
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might be one that was considered a crime in another
jurisdiction where there is no such ﬁhing as
youthful offender treatment.

ME. BARTLETT: You are cbjecting to theV
eligibility requirement that a ¢9nviction fo;,a

crime renders one ineligible?

MRS, SANTAGATA: Yes.
MR. DENZER: Y¥ou prefer the present

law which denies it only when a conviction is
for a felony?

MRS, SANTAGATA: Yes.

MR. t§NZER: The reason for that
change i=s that fhe purpose of the youthful
foffender treatment is to avqid ﬁhekstigma of

a conviction for a crime. fhat is the principal
purpose, and if a person already has been con-
victed of a crime, there isn't mnchvpoint in
the youthful offender process. Thét's why we
made that condition there. What good is'iﬁ to
avoid a conviction for a crime if the’éefendant
has already been convicted of a crime?

MRS. SANTAGATA: | With regard to that,

very briefly, certainly the committing of two
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crimes or three is worse for a defendant youth
than just the one, and secondly, he might not
have had the opportunity to request youthful
offender treatment if it were a crime inganotherk
state, such as California, wherg/théy don't’have

such a provision such as we have.

MR. DENZER: I agree with you.
MRS. SANTAGATA: Under Section 400.20 of

the Proposed Code, Subdivision 1 provides that
at arraignment thefcourt must advise the
defendants of the availability of youthful
offenﬁer treatment aﬁd if the defendant does not
request the ¥. 0., the criminél actioh~upon thé

inditement or information must proceed. Perhaps,

we are reading too much into it, but we question

whether this waives the eligibility; if not the
request at arraignment? Does the cburt have
discretion to extend the time at wﬁich youthful’%
offender treatment might be used? Therefore, we
direct the words must pProceed as a crﬁninal
charge, be changed to-"maffﬁ

Subdivision 6 of the samé

section vhich relates to any statement made by the
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defendant in the course of the probation
examination or investigation -- it is respect-
fully submitted that the said section is not
sufficiently restrictive. It is suggested that
all information obtained as a ;gsult of probgticn’
examination or investigation be inadmissible
against him and further, is unavailable directly
or indirectly to the trial judge. Further, the
language of the Proposed Code states that no
statement should be used against him in any
criminal action oxr other legal proceeding.
Certainly, the intent here is that it should not
be used in the youthful offendexr proceeding, and
I am sure that's what the Legislature meant; but
we guestioned it and feli, perhaps, this should
be spelled out specifically; May I just add that
with regard to this subdivision 6, we feel very
strongly with regard to this‘;arti?ular provisioﬁ,
and I think the reasons are obvious. Ce£tainly;
any defendant is entitled #o a trial by a judge
who is impartial and who is not colored by
hearsay or any previous information that may

be given to him and, certainly, the youthful
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offender should not get less, but at least equal
to any other defendant.

Section 400.35 —-
MR. BARTLETT: (Interposing) Actwally,
the only way to avoid this complgtely would be to
require that the judge who conéiders the youthful
offender application and denies it, céﬁld not
then preside over the trial if it procéeded
because, inevitably. the probation report of the
investigation conducted on the question of
eligibility is ®ing to contain something in the
nature of statements From the defendant, and
usualiy does.
MRS. SANTAGATA: Very often, the same
file and same revort is used at the time of a
pre-trial confexence for a ﬁype of deciding on a
repiy, and that judge has the file and then the
question, maybe you go right to trial on- the’
basis of that file.
HMR. BARTLETT: - This would be éretty
tough in counties like mine where we only have~’
one county judge.

MRS. SANTAGATA: Well, Section 400.35, I
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think, is the one where I think it is‘rather
sentence construction and not intent of the
Legislation, states in part that such trial must
be conducted where appropriate, pursuant to the
rules of evidence applicable to’g;iminal pro-
ceedings. I am sure that the Legislature meant
that such trial must be conducted puréuant to the
rules of evidence applicable to criminél pro-
ceedings and, therefore, it is suggested that
the words "where appropriate," be deleted to
avoid misinterpretation, This, where it might
seem should be taken as a matter of course that
thesé’rules should apply, we know that there
has been and had to be case law stating that the
rules of evidence in a criminal case apply to
youthful offender proceedings and, therefore,

I don't think it should be left open to either
interpretation or guestion again.‘

Section QQO.SO,Iwe
are pleased, of cou:se,’with the changé regarding
the sentencing and disposition of youthful
offender treatments and I fhink, in part, we have

to be grateful to Senator Dunne for a portion of
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this, and for that we are grateful. .We hope, also,
this will give impetus to the local county jail
to proceed in short time programs for those
youngsters that are housed there for even short
periods of time. | -

Section 400.60 of Ehe
Proposed Code relates to the privacy éf the
proceeding; and this,'perhaps, is the éne that
you have received during the course of your
discussions on these sections, the most of the
differences in opinion on. Our position in this --
MR. BgRTLETT: (Interpoéing) Hot
yet, but we are expecting to.

MRS, SANTAGATA: Our position with regard

to this particular section is that since the

basis of youthful offender proceedings is the

treatment of a youth:as an individual with all
of the protection and rehabilitation and

correction of the individual, that the proceedings

n

should be private. We also say that if it i
left to the discretion of the court, the attorney
and the defendant must then guess as to how these

proceedings will be handled. In some counties
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some of the judges handle it with open courts
and in the very same court, other judges handle
it with a closed court. I do not feel that this
is what the Legislature really intended and,
therefore, I think, that the "magﬁ/in these two

paragraphs should be changed to "must.®.

MR. DENZER: ' One of the réésons for
the "may® is that it is impossible in ﬁew York
City Criminal Court to handle them as private
proceedings. Again, the volume is such that it
just can't be done under present facilitieé.

MR. BARTLETT: We understand yocur point.
It mé? be that léaving it at "may” is a victor?
for you as opposed to "must be in public,” which

is the position taken by some, as you know.

0

MRS. SANTAGATA: Yes, I do know that. Our

own feeling has been that if we were to consider

L0

it and have it private then, of coﬁrse, it could
commence even from the time of arraignmeﬂt and I
think, perhaps, Senator Bartlett, thah-part of
the reason that people, in addition to the practic;l
aspect of the space, part of the aspects are the

fact that there are so many that blame much of the
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crime on youth crime, and you are besieged with
the fact that there should be a greater crackdown.
In Nassau County, the statistics that we have here
do not bear this out, and the statistics do not
bear that team crimes are on ﬁhef;ise. It has
held its line in Nassau, and ﬁhe amount of crime
we have here for youth is less than oﬁé percent
of the potential youth offender populaﬁion, and
our yo;th population is forty-two percent of our
total population. So, we are talking about
approximately seven out of every thousand |
youngsters.

Section 400.65 of the’
Proposed Code which relates to the sealing of the
record after adjudication. {It goes along with
the present Code, but still leaves open the
guestion of a direct record, the custody records
or a similar térm that would indiéate_a recoird ﬁther
than the arrest. Under the present Code.and the
new Code as proposed, tﬁe~youth‘would étill have
to answer the guestion whether he was twenty oxr
sixty, "Were you ever arrested?“, in the affirma~

tive, and the secrecy of the adjudication then
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becomes a myth. So then we had respectfully
requested that in this vein the Legislature look
again to see if this proceeding and the’arrest
record could also be sealed and the guestion
would not have to be answered in ?hat faShioni
MR. DENZER: Of course, one of the
great opponents to what you say is the telephone
company. They are afiaid, with the number of
wonmen operators they do not want people of bad
moral characteristics around these women, and
the only way yvou can find out is to ask:thé
guestion "Have you been arrested?”

MR, BéRTLETT: | It is a tough gquestion
and has been debated more than once, as you know;

in the Legislature. I understand your point.

MRS. SANTAGATA: Thank vou.
MR. BARTLETT: Thank you very much.

We will have/two more
witnesses before we break for luncg. Mason
Hampton? I know he was here earlier. If not,
we will hear from Mr. Bugene Lamb; speaking for
the Nassau County Bar Assoéiation.

Mr. DeVine, do you want to
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be heard right after HMr. Lamb?

MR. DE VIHE: I would, yes.
MR, LAMB: Senator Bartlett,

Senator bunne and gentlemen, thank you for the
opportunity. I am speaking as onc,membar of

the Hassau County Criminal Courts and Procedurés
Committee. We have studied the various sections
of the Code and I address myself only to that
section which addresses itself to search warrants,
which would be Secition 365.05. Generally, I
would agree with everyone else here that this
Committee has done an excelient job in granting
this Code. Certainly, compared Lo the other Code,
it reads much easier and, I think, it has taken
into consideration all of the existing case law.
Of course, when wa get intoc the field of seaxch
warrants, search procedure, we are running right

0

neck and neck with the Supreme Court coming down
with new decisions. In this respect, the importance

of search warrants, under Ssaction 365.05, it is

suggested whereas instead of the present proposal

district attorney or other public servant, that the
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application be

i

nade by a police officgr above

the grade of sergeant or by a district attorney
or a State Attorney General. This would seem to
limit all other public officials frdm giving a
search warrant. It does not, in/;act, stop any -
other public official putting'his applicatidn
through a police sergeant, or a &istriét attorney
ox State Attorney Geﬁeral. This will assure two
things.

Oﬁe, it will help to
screen most of the applications to see ﬁhaﬁ they
meet the requirements not only of the statute, but
of thé constitution of the State of New York,
and of the United States and be in conformity
with the latest decision ofglaw that has come
down, as these decisions do from the court

quite rapidly outlining standards that must

(%
g
[0}

be followed.

It would give the proper
police officer, who should be qualified with
respect to his knowledgeability as to the
reguirements, the opportunity to screen the

applications to see that the application is
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proper and, in the event the application, itself,
is improper or therxe is no reasonable or probable
cause, he can eliminate that immediately, and it
doesn't tie up the calendars of the courts with
these applications. e
MR. BARTLETT: I take it you wouldn't
go as far as ve havé ;n our proposal, limiting
it only to the prosecutors and the Attorney
General?

MR. LAMB: No. I think you are

in a different area with eavesdropping and wire
tap. I wouldn't limit myself to that because I
think the entire proposal on eavesdropping might
have to be completely’rewritten and even might be
divideé into two separate~cétegories. I wouldn't
restrict it in the area of search warvants. I
think some very strict guidelines have been laié
down over the years which have beeé refined ﬁimeﬁ
and time again. I wouldn't go that far.§ I
would, however, limit it to a proper grade police
officer or assistant district attorney, or
assistant attorney general.

With respect to
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Section 365.05, the proposed legislation uses the
term "designated place, designated person or
designated vehicle."” t would seem that that
section, in conjunction with the latest section,
describes the former content of;ﬁhe application
and of the search warrant,itself, requires a
specifically described person, place ér vehicle,
and that if the wordVdesignated is alsb meant to
mean described, then there is nc change required.
However, it might be a little better delineated
to follow the case law of descriptive langunage
saying "a described place, described vehicle ox
described person.®
MR. BARTLETT: . Okay.
MR. LAMB: We have then Section
365.20 and 365.25. The authorities given in
365.20 we have no objection at all.- They are
logical and they are extensive enoﬁgh,to cover
all of our situations. However, with thé
execution of a search warrant, where iﬁgoriginateS'
in a court and is delivered to an officer of,thé
State?wi&e jurisdiction, you can run into the

position, as shown by vour own notes, where you can
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have a warrant issued out of Erie County to a
police officer of the City of Buffalc and
executable in Nassau County.

How, these sections on
search warrants do not describaﬁa/methoﬂ of
attack upon the search warrant, and it would
seem that the intent of the Committee is to allow
that under the motions for suppression of evidence,
which are all inclusive and were included. It also

.
allows for the motion to suppress evidence to be
made in anticipation of a possible criminal
procegding; that ié, you can make the motion

before there is any information or any inditement.

This would require, and as a practicing attorney,

_it would necessitate the attorney, if he seeks

to make such a motion to su?press, to know whexe
that warrant was issued Ffrom. Sincé the warran#
can be issued against an unoccupiéd house and an
unoccupied motbr vehicle, alsoc against aiperson,
we know from our experiénde that most defendants,
even if they are shown a search warrant, can't

tell you the court or districk. We then become

involved in the process of determining where
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we can make our application, where the search
warrant was issued from.

MR, DENZER: At what point have we
reached here?

MR. LAMB: We are reaching here -
with respect to a recommendation that in Section
365.20 or 365.25, that in addition to the pPro-
visions there, that it make & provision that the
search warrant or a copy thereof be filed with
the Cierk of the County in which the warragt is
executed, 50 that an attorney trying to-make his
suppression motiéns, as provided by this Proposal,
can find that search warrant, know the court it
was issued from and, at least, take some éctivity
with respect to it.

I tbok a long time building
up to it to try to illustrate the one thing I wanted
to bring out, that it be filed in ?he~Clerkfé
office of the county of which it is execuéed as
well as which it is issued. That is not a return,

only a copy of the search warrant. With respect

to 365 —-

MR. BARTLETT: (Interposing) Exactly
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what he would have been shown had he been home?
MR. LAMB: Surely. We know that a
defendant often times says, "They showed me a
pliece of paper,” and that's all they can tell
you. 365.35, in the application,wstates that the
application must be sworn to. We would squest,
since the language is not included, ﬁﬁat the
language be that it be sworn to before.the
magistrate. The language does not require a
swearing before the magistrate, or the existing
case law or existing Code does require a swearing
before the magistrate going to pass upon the
application.

MR. BARTLETT: What do you think of the
idea? To get around this business of swearing
which is, according to the police, very trouble—
some to them in lots of matters other than just

a search warrant situation, and prévide that’
whenever an application is made,.whenevef a
complaint is made or an information, ﬁhat the
police officer be held accountable fbr_the same
penalties as attached to perjury by our providing'

equivalent penalty for a false, unsworn official
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statement?
MR. LAMB: I would like to address
myself to the search warrant only, Senator.
MR, BARTLETT: Suppose we did attach
the same burden as for pexrjury hg;e, but do not

e them to be swoxrn?

H
©
9
1=
=

MR, LAMB: ‘ I do not thinﬁ the effect
would be the same. These papers could be drawn
up in a police station, or the D.A.'s office, and
the judge would Sigﬁ it without ever having seen
the officers. Therefore he had no examination of
the officer and he only has the papers before him.

The nexi section after
that provides that the judge can take testimony
inguiring into the matter, assumedly, from a
person other than the applicant who might have
knowledge or information, and he must make a
record. There is alsc a requireme?t, unaer‘ﬁhe:’
Constitution, that the application must se made
upon oath or affiimation.

wa, the case‘law has

been such that many of these search warrants were

thrown out where, though there may have been an
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examination, there has been no examination by
the judge who has signed it to determine reasonable
grounds and probable cause. I don’t think the
affirmation in the police deparitment would
accomplish what you want, at leggtwin this instant.
This doesn't give the magistrate or signing’judgg
a chance to examine either the applicént or any-
one else if he just has papers pushed in before
him on his desk.

Thank you very much.
These are all the recommendations that we have
come'up with with respect to search warrants.
MR. BARTLETT: Thank you very much. AWe
appreciate hearing from you.

Mr. DeVine? Is Mr.
Peter Paxrcher here?
MR. PARCHER: Yes.
MR. BARTLETT: Do you war;ﬁ: o be hearxd,
¥r. Parchex? |
MR. PARCHER: Yes.
MR. BARTLETT: We will take Mr. DeVine
after lunch then.

MR. PARCHER: ' Mr. Chairman, members of
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the members of the Bar Association Committee on
the Criminal Law Procedure dealt with in the
processing of felony cases. Ac?gally, this comes
in three parts. The first part deals with the
guestion of preliminary examinations or felony
hearings, and it would seem to me and to the
members of the Committee that have discussed it,
that everybody from the Crime Commission on down,
the President of the Crime Commission on down, has
aid that the lower courts, in most of the juris-
dictions in this country, but also in this State,
are far too crowded and far too busy for the
good of everyone. It seems that these lower‘ccurts,
perhaps, perform the most important,function in
reaching the first offender, the person who
commits the initial misdemeanor, tﬁe youthful
offender by being able to deal in a slow‘ané
careful manner and bring the majesty of the law
to these first persons, young persons, persons
who have committed petty crimes before they get

into the vociferous category. One thing
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that always seem analogous to me is the amount
of time that has to be spent by the judges in
preliminary examinations.

Under the new Code as you
osing, the preliminary e;aminations will
pally to insure that persons

aren't unlawfully held in jail or until such time
as the grand jury can meet. It.really seems to

me, that most times what the preliminary examina-

~ta
=

tion has become is a very limited discovery

proceeding for the defense attorney.

HR. BARTLEDT: That is our view of it.
MR. PARCHER: I don't know what reason
is required, but it is something just above a

credible scintilla, somebody saving sonebody did

Ih

thig thing. That, of course, frustrates the

8

judges at the lower courts because they can't go

into the parts of what the attorneys might like

to know about. It takes an awful lot of a police~

P

man's

ot

ime and it really doesn’t helo the defendant

L.
in the first place. ~

I say this ~- you. take

my remarks subject to connection ~— abolish +he
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preliminary hearings to free the lower court
judges for the very, very significant work they
are performing in the misdemeanor and first
offense areas.

The second thing refers
to the grand jury. Nobody on the Cdmmittee’that
I belong to would ever suggest aboliéhing:thexgrand

jury. I wasn't really around then, but I have

h

read about the Tom Dewey racket investigations o

1

the Thirties and anybody who has heard or

¥

witnessed anything of the investigatory work of
the grand juries, of the racket-work of the
grand juries, of the investigation into police
misconduct, organized crime, public misconduct,
recognizes they have a very significant value. They
also have a secondary value,’it seems to me, and
that is when the defense counsel finds himself
in a position where he is dealing withVa'syméaihéﬁic
situation, -- the client who stole a car Sécause

his wife was pregnant -- would like to go before the

ol

grand jury. The D. A. has a veason for requiring
a grand jury, too, where he has a hot potato on his

hand and would rather not make the decision himself.
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In ninety percent, or the vast majority of
routine cases. the grand jury is merely performing
thé obvious, merely holding somebody just as the
magistrate of the district court or lower court
level has to do, holding somebo@yﬁmerely for(trial/
because somebody has had to héve done it.
| I kKnow that in the early
1900's, the old Section 222 of the Code proposed
a process whexeby the defendant, with the consent

)

of the district attorney, could waive a grand jury

[
0]

proceeding, upon a felony case I am talking about,
of course, and proceed on infoﬁmation. In 1928,
in a case called People versus Batistta, the
Couxrt of Appeals clearly held that Article I,
Séction & of the Constitution is a jurisdictional
provision and that waiver ofya grand jury is not
a personal right.

say this ~—»probably,

the ruling was wrong in 1928. I think that it is

-1

wrong today. n
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the very same issue in 1956. There, Judge
Schaeffer, I understand, has become the Cheif

of their equivalent to the Court of Appeals. He
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discusses Batistta and says it is judged wrong.
This is a personal guestion. He refers to a case
in there called, I believe it is, Cancinni
versus The People, which dealt with the personal
right of waiver of trial by jury. In the T
Batistta case, the Court of Appeals rglied very
heavily upon, it seems, information an& analogy. A
man can't even waive his rights to trial by jury.
In Patton versus the United States case it says
that isn’t so, and all of you know better than
that. wWhat happened to the question of the
rightﬁio waive trial by jury.

Many of the prosecutors
have met this problem head-on and said this is
wrong, this is a personal right, the right td
waive grand jury.

MR. DENZER: You have got to go to

the specific language of the specific constitﬁtion,
You are asking us to construct a system of waiver
here after the Court of Appeals has held that é
constitutional amendment would be needed, and that -
is a pretiy risky thing to do.

MR. PARCHER: I am not necessarily
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[}

proposing that. think it depends upon the
language of the particular constitution. The
Federal Constitution's language, I think, is
pretty similar to our State Constitution’
language and PFederal Constiiutiq;,~which is #he'
start of Article I, Section 6, have construed
that to be a personal right not a juriédictional

right; but assume, for the sake of this

Commission, that it would be a right +o impose

0

legislation with the existence of a 1928 Court

of Appeals case. Then, I say this -- perhaps --
if you members agree ——
HR. BARTLETT: (Interposing) Ve
recommended this to the Constitutional Convention,
as a matter of fact, the Bi;l of Rights Committee
on which Doctor Heidelburger and I served, wrote
that proposition into the proposed constitutionf
I have reéson to believe that an a@enﬁment will
be offered to this session of the legislaéure to
accomplish that purpose.
HR. PARCHER: _ Thank you. The thixd

phase is this -~ if there aren't going to be

preliminary exams, one reason the défendant's
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attorney wants to conduct it is to get his

. -

limited chance of discovexry, gei his bite o

]

the lawyer. It seems to me that that could be
replaced. I don't think this would necessarily
require legislation, but I thinﬁﬁii'would be
helpful to clarify it throughout the State. Why
not at the felony ccu“* level where the Gefense
is entitled, under the constitutional interpre-
tation to the Hiranda hearing, The Map hearing,
The Berger hearing, so on and so forth? I know
that in Nassau and, I thin, in the City, these
hea,lngs are periphrated. They occur over an

eight, ten, twelve mont

tay

basis, depending on uhe
calendar situation, some in the calendar part,
some immediately before part, some when the judge

is available. Why not allow the defendant to

[N}

demand, on notice to the district a torney, one
pre-trial hearing and by specifying that which he\
wants, to go into encompass all these queétions
that he probably wants to find out in tﬁe first

instance, in the preliminary examlnac1on. It

would seem to me, in that way, no extra burden

would be placed on the felozy court judges because,
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ultimately, they ﬁave to go into these guestions
anyway. 7The defense counsel would, much earliexr
in the game, know whether he has got a shot of the
trial or whether he doesn't have a shot of the
trial. The D.A. wouldn't have tQ be frustrated

ringing in policemen and handling three to

K
o

four to £ive he lﬁgs before a case is either

e

ried or disposed of. It seems to me that, in

&

terms of conferencing these cases, once a defense
attorney knew vwhat was really involved, if he had
any legitimate method of handling the case other

than by disposition, I think right after the

hearing would be a logical time for the conference.

HR. DEHZER: Fox what court?
MR. PARCHER: In the particular zelony

court in the particular jurisdiction.

HR. DENZER: Hot in the lower court?
¥MR., PARCHER: Ho, in the Superior Court.

¢

it would be the County Court here or the Supreme

Thanks very- much for
allowing me the opportunity to discuss this with

you.
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MR. BARTLETT: Thank you very much. I
think vou will see something happen on the waiver
of indictment.
Ladies and gentlemen,

we will suspend now and resume at two o'clock.

(WHEREUPON THE COMMISSION ADJOURNED AT TEN

MINUTES TO ONE AND RECOHVENED AT THO-FIFTEEN P.M.)

MR. BARTLETT: Ladies and gentlemen,

we will get under way again, please. Our first
witness this afternoon will be Henry DeVine,
Easséﬁ County Distri¢t Attorney's Office, Chief
of the Appeals Bureau.

MR. DE VINE: Mr. Chairman, Senator
Dunne and Commissicners, first let me say that I
appear before you today not as a District Attorney
and not as Chief of the Law and Appeals Bureau.\
Rather, I appear bequé you as Chagrman of the
Criminal Committee of the: Nassau Counﬁy,ﬁar
Association. Secondly, it is clear that we don't
appear a spokesman for the entire bar, énd I.

question -- and I am not certain in my own mind
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as to whether I am even talking for all of the
members of my own Committee. We have worked as
best we can in the time allotted to us to formulate
a judgment regarding some of the more critical
areas of this new Code. I will ¢§ke an effort
to assess or get a consensus of what the
Committee's opinion was on these variéﬁs areas.
S0, from that‘point of
view, let me say at the outset, that one of the
good things that the Committee saw in this Bill
was the restyiction in the case of wire tapping,
to the Attorney General and to the elected District
Attorney. I think that on that score, the
Committee was unanimous that there was no need to
extend the right for wire tap to any police
officer. The good practice:is one that I am
proud of in my own county. You heafd Commissioner
Looney speak earlier. The practicé has heen,
in this county. for the police to come to the
District Attorhey's office wherever a.ﬁire tap
or an eavesdrop was requir@d. We have worked
that closely withnthe Department in preparing

the affidavits after preparing the orders. We
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do this not only in connection with the wire tap
and the eavesdrop, but also, as best we can, with
regard to the search warrants. We are also working
along the game line with the fire marshalls and
the other people who are now in g/position whg;e
thev must apply for a search wéirant. I say. that-
it is a good,healthy practice. So, oﬁ the basis
of cuxr own Xperiencexand the collectiﬁe Jjudgment
of our own Committee, we feel that we must
compliment you on the stand which vou have taken.

How, the second mést
important point has to do with your relaxation
of the accomplice rule. In all fairness, ﬁhat4
matter has not been thoroughly deliberated on the
rart of my own Committee, and so, I would hesitate
to make a Committee statemeﬁt on that particular
point.

The third'point that I
would like to speak about has to do withiycur
relaxation of the discovery and inspecﬁion, not

only in behalf of the defendant, but also in

- behalf of the District Attorney. This .is something

that I think, to a man, all memnbers of the
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Committee are strongly in favor of, and based
upon my own nineteen years of experience, I
personally endorse the position which the
Committee has taken. I think it is a great
step forward.

Also, not mentioned here
today, was the addition of the éefendéﬁt‘s right
to take advantage of the material witness pro-
ceedings. Surely thére was no good reason why
the right to take advantage of a material witness
proceeding should not be extended to the defendant,
and this is something brand new and is something
which our Committee, of course, to a man, is
greatly proud of. Wekalso want to compliment
the Committee for the efforts it has made to
codify the various forms of the indictment and,
particularly, I am interested in thét part of
the Bill which is going to compel,:particulatly
the Appellate Divisicn, to particularizefhhe
basis for their action. Those who havé worked in
this very specialized arealknow what a great
probliem can ariSefwhéngyouftry and get at the

underlying basis for the court's action. You know
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that the Court of Appeals is a court of very
i jurisdiction. In the absence of a death
case, they are a court of law, and it is Jjuris-
dictional that the oxrder of the Appellate
Division specify precisely what tﬁefbasis of ihe
Appellate Division's action migﬁt be, and I think
that to that accord, this Committee hés gone
a long way to make it very clear that ﬁhere is a
clear burden on for departments to specify

particularly wvhat the basis for theixr action is.
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¥We also want to endorse

tion which the Commission has taken with

fta

the pos
regard to the apparent delegation of authority

to both the Appellate D1VL510n and the Court of
Appeals to establish heir own rules and regula-
tions with regard to perfecting the appeal. This,
I think, is a wonderful step forward, and I hopéi
that both the Appellate Division and the Court

of Bppeals will have the courage to picﬁ up this
responsibility and go :orward with it

One of the most staggering

things is the inting obligation which we have
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in some of these cases. Almost no dispute may be
regarding the facts. I argued, recently, a first
degree murder case, People versus Dominick
Carbonerra in the New York State Court of Appeals.
There was a trial and, of coursgifthereafter’an"
extended Huntley Hearing held. Not one question
was raised regarding the fairness of éhe trial.
The only issue -- and there were plenty --
presented, had to do with the conduct of the
Huntley Hearing following the trial. Nevertheless,
the taxpayers of this County were burdened by
having to print that entire record, and it seems
that with this delegation of authority now being
clear, why, hopefully the courts, themselves, will
bé able to pick up the ball and formulate a few
rules which seem to be more’equitable and, at the
same time, re-protect the rights of the defendant.

Some of tﬁe recommeﬁda—k
tions which came to our minds, of courseisome have
already been discussed. I am particula?ly
interested in that part dealing with the
defendant's right to waive the presentation of

his case to a grand jury and to proceed by
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indictment. If anybody is truly interested in
» in the delay and the difficulty that

12anpower
we have in moving a case for trial and getiing
a disposition, then you should have the birdseye

view that I have and see just exactly what happens

this particular stage of a criminal case.

o)
o

ortunately, so few have intimate knowledge
This

Unf
of it. We may have as many, as a hundred fifty

cases presented to a grand jury in one month.

o

involves manpower, tying up grand jurors, in-

convenience to witnesses, to say nothing of the
e tied u

unbelievable amount of police that axr
in these grand jury presentations and really, for
Y

no reason, 1if the defendant,
counsel, wants to get on with the case, it appears

16

against him, have his trial, have his hearings
I think that whatever thisg

17
18 G m e mxra e
or what have you.
Commission can do to streamline that particular
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of the case, you will take a tremendous
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Do you agree that this
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wall be the prudent way to go about it. I would
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to tell vou I have done a little study on

a
e}
e
]

and I would greatly appreciate it if vou

would give me the opportunity to be heard.

MR, BARTLETT: Yes.
MR. DE VINE: 1683 is the starting point
for this problem, gentlemen, believe it or not.

The Legislature adopted what they call the Charter
of Liberties and Privileges. It provided that in
all cases, capital or criminal, there shall be a

grand inquest who shall first present the offense

and then twelve men of the neighborhood to try the

iy

offender who, after his plea to the indictment,
shall beballowed his reasonable challenges. This,
according to my research, is the first evidence
of this provision in our State here in- New York.
18831

Now. nothing more
happened, you see, until the Constitution of 1821. -
Now, what was it on the minds of the gentlemen in
1821? They wanted to borrow the Fifth Amendment

and the Fifth Amendment provided, as you all know,
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in so many words, that no person shall be held
to answer for any mechanical or other inference
definition unless on indictment by the grand jury.
So, there was a clear legislative history to
show that by 1821 we were borroying the yrotéctions
for our people in this State ﬁhat were then in
existence in the Pifth Amendment. That section
has been carried forward since 1821, and it
appears in our Constitution today.

Now, why is all of this

oo

important? It is oxtant, it seems to me,
because if we are borrowing from the Fifth Amend-
ment, then what the Supreme Court of the United

States says with regard to a defendant's right

B ~t
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1 Emendment may very well apply

with full force and effect to a defendant's rights
under Axrticle I of Section 6. One need but loock
at Rule 7 of the Federal Rules to éiscover a/very
expensive practice statute which enableséthe
defendant to waive the presentation of his case to
a grand jury. It is unguestioned that these
Federal statutes have been sustained by the ddurts

right up to and including the Supreme Court of the
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‘United States. So, you see, we do have some

historical basis to conclude that there is
nothing necessarily sacred about Article I,
Section 6. Morecover, we find support for this
position in many of the other states who have,,
exactly the same language in ﬁheir state con-

n Article I, Section 6.

|

stitutions that we find

MR. BARTLETT: That is Illinois.
MR. DE VINE: Illinois, for example,

what does it say, no person shall be held to
answexr for a criminal offense unless on-inditement
of a g:and jury. ZIllinois, Massachusetts,
Pennsylvania, Maryland, these axre some of the

states that have provisions in their state con-

stitutions that axe not ma*eﬁially different from
Article I, Section 6, and in‘each instance the
state court of last resoxt has said that the
defendant may, pursuant to statute% waive the caéé
being presented to the grand jury and he ﬁay
proceed by information. The most receﬁt pPronounce—
ment was in 1956 in Illinois versus Bradley, and
the decision was written ‘y’JudgeSCha?ffgxf -He

is a most highly regarded judge in this countxrs
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today. He is now the Chief Judge of the Illinois
Supreme Court. Along with Judge Schaeffer, Chief
Cager, the Judge of California. They are very
influential. They treated this problem. They said
there was no real reason why a deggndant Qhoul@,not
be permitted to by-pass the grand jury if he’
chooses, and Lo go foxrward on infoxmaéion. I might
also say that he gavejsome consideration to the
1928 action of our own New York State of Court of
Appeals. It was referred to here this morning by
Mr. Parcher, and of course, they rejected éhe
rationale of this decision. As best I can gathe:,
the cése is based upon no study or analysis of
these historical basis for Article I, Section 6.
Séemingly, the court rested their deterxmination
upon two things. First, whét they considered to
be the great public injury which would take place,
if we were to permit a defendant,'repxesented bi’
counsel, to proceed by way of information instead of
wailting to have his case ?resented to a grand jﬁxy.

How, the plain and
simple fact of the matter is, gentlemeﬁ,<that a

study of the situation in the Federal courts in
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Illinois and all of these other major states, will

conclusively prove that the fears of our State

Board of Appeals were groundless. There is no
evidence of any public injury in these juris-
dictions. The second basis for t@eir determing-
tion, apparently, of all things; is a caée back in
18, New York and I don't mean 18 New York Second.

It had to do

it

sith a mﬁrﬁer case and a death
sentence. In the middle of the trial, a juror
becomes ill. There are no alternates and his
lawyer said, "Well, let's go on with the txrial.”
The court simply said that based upon Article I,
Sectién 6 and the right to a jury trial, it was
not permissible to waive that particulaxr right.
Whether they were right ox %hey were wrong,
that was a death case, and i don't think it has
anything to do with the situation that. is
presented here.

Mow, again, I can say that
the prudent thing may very well be to ?roceed by

way of a constitutional amendment. I know something
about that because while my memory needs to be

refreshed, there was an effort made by the New York
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District Attorney's Association to achieve an
amendment to this Article I, Section 6. I have
forgotten the years, but it probably was in the
middle fifties, we did succeed in getting a
bill passed the first year. Thg_second yeaxr, .
it came a cropper. the reason being guite simple.
There were already five major @roposais that
were going up on the State-wide refereﬁdum. This
being of no great consequsnce, I suppose, was
gsimply halted in either the Assembly or the
State Senate. And so it is, and I am very fearful
in the situation that prevails in the State today,
it may be vexry unrealistic for this CommissionV
to believe that you are going to meet this
responsibility by saying that the only answer is
an amendment to the State Cdnstitution. That
is one choice, but whether it is realistic or not
is something that I am not absolutély certain of;

I feel wvery strdngly about
this subject, and I think we have a Céﬁrt of
Appeals that is not bound, not bound by what
decisions were made in 1928, believe you me, theyv

are taking a forward look at the problems of today
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and the doctrine of starting decisions
is only as good as the reasonable prudent result
that it brings about today. If anyone arguing
in that court today believes that the beginning
and end of your case is the decision in 1928,
then you have a vexry new experiénce waiting for
you.

There is no réason at
all to believe that the New York State Board of
Appeals wouldn't re-examine the position taken
by the court in 1928 in the light of to@ay;s
problems and come to a different determination.
MR. DENZER: We did. that and we lost
on it. There would certainly be chaos, wouldn't
therxe? We would have a miliion cases vhich vould
have to be reversed, and stért all over again.
MR. BARTLETT: In terms of ouxr proposal,
we could have a guestion on the ballot. If theh”
Legislature reSponéed, I have strong reason to
believe they would, really after the effective
date of this because to go on in '68 and '69 and
become effective January lst.

MR. DE VINE: What I am afraid is from
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the practical point of view, if we get action

from this Commission and you go out‘of existence,
and this problem has not been dealt with, then it
is just going to live with us fox the rest of
this century because the likelihquvof somebody -
political getting enough forcé’behind a bili in
Albany is, to my mind, somewhat unreaiistic.

| Now, I have té leave it
up to your judgment, and I respectfit, and all I
am endeavoring to do is to give you some of the
background so that vou make a more perfect
Jjudgment as to what you should do.

I think that every
responsible pclice administrator in metropolitan
New York is utterly appalled at the number of
police officers and detecti&es who are just waiting
aroupd in grand jury proceedings. I was happy to
have Mr. Parcher make the initial éresentatién |
because, while we. are not D. A. or defenée lawyers

n that Commisgsion, nevertheless, it is less

{ote

suspect, I think when it comes from his position.
MR. BARTLETT: In the Constitutional

Convention, I don't recall any group violently
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in opposition to that proposal.
MR. DUNNE: I would like to p¢int
out in my capacity not as a Commission member,
but as a Legislator, I have prepared a resolution
which would call for passage in this section of
the Legislature, hopefully nexﬁyyear, just What
you are calling for. I recognize we ﬁight bhe
hampered by the same éroblems that we had back in
the fiftiés. It might fall to such groups as
the Bar Association, and the D.A. to make that
matter of top priority to make the commpniéy, and
also the legislators, aware that there is going
to be a limited number of provositions for peo?le
to vote on in ‘69 that this should be one of most
importance.
MR. DE VINE: Ybﬁ have more confidence
in me than I do. I have to believe‘that from the
realistic political point of view, that when‘yéﬁ\
consider the othei problems that we have in the
State of New York, I just can‘t belieéé that I am
going to succeed where $ome of these other issues
have to be dealt with by éhe Legislature. I just

have a fear that we are just going to be going up
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to Albany and coming back, and we will get the
hill through the first year, and the second year,

and guite properly so, quite properly so, on

o)

ballot we are probably not entitled to a priority.

Thig is the one fear that we have.-

asking is that the Commission activelﬁ interest
itself in the matter, whether it is unéert“ken by
constitutional amendment or statute.

MR. DE VINE: Correct, we will be
rewarded if you will do that.

MR, BARTLETT: T am sure that is the
view of the Commission. ¥We passed a resolution
at the Constitutional Convention on this.

HMR. DE VINE: How, there is one other

point that has been discussed by the Committee, and

it happens to be a pet of mine, and it -has to do
with the problem of prior identification.

For some mysterious reason-

and it is mysterious vet to me -- if we show a

et

victim or a witness of a crime, one hundred
photographs and they pick out a suspect, and

then we have a confrontation, God Fforbid that we
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looked at a photograph. This has got to be one
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of the great mysteries of this day. I think that

surely, as a result of the Stovall and Wade

decisions in the Supreme Court, the New York State

Court of Appeals, however reluctant, are going to

have to re-examine the position which they have
taken in years gone by with regard to testimon

dentification.

jte

regarding a priox

How, interestingly
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is in our present Code, you know that that was

enacted to change a decision of our Hew York

ing to say that, unlike:some

other proposals there was, in fact, genuine

ot

ot

egisla

beyond all reasonable doubt that it was the .

or B, or whatever it

ive history available which demonstrated

intention of the legislature to adopt the Federal

rule, the Federal rule. There was clear proof
of a legislative intent in connecting with +this

bill. The Federal rule, gentlemen, makes no
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distinction between an identification from a
photograph and an in-person identifiéétion. It
goes merely to the weight and not to the conpe-
tency. The universal rule throughout this
Nation recognizes no distinction. I am talking
competency now, between the i&eﬁéification made
from a photograph and that made from a line-up.
So, it seems to me that
our Board has, when confronted with the problem
of the photograph under ocur old 393 Section here,
they are ever so reluctantly giving up ?he>
position that they have consistently taken
regaréing prior identification.
MR, BARTLETT: One point was raised
vesterday in conneétion with the photograph.. It.
was an interesting one. It was to this effect,
if you permitted the jury to know that the
witness had identified the defendant from looking
at a series of photographs in the ﬁands of the
police, it would be an extremely strong suggestion.

that he has got a record.

MR. DE VINE: Not necessarily. There

are a lot of us that have our photographs over there
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I went over there when I was admitted to the Bar,

not want to give the defendant a bad character,

1

t to be established that those

[

neither do I want

prhotographs came necessarily out of a rogues book

rather than from a newspaper. I éOn'ilthilk that

is necessary, and any trial judge can éontrol that.
It seems to me to be

totally unrealistic, in my years of experience,

I don't think I have confronted a claim%of’error

more commonly committed by trial judges than this

Q

ne in relation to identification from a photo?
graph. It seems to me the most natural thing,

N
and the best of judges do not until they are shown
this New ¥York State Court of Appeals decision.

So particuiarly, now, that
we have to rethink this whole Qrobiem'ofridenti; 
fication, really we hear S0 much about aécomplice
t, isn't it really trﬁé that’all
of the great miscarriages, or at least seemingly
most of the miscarriages of justice in the past,

have not rested upon the testimony of an accomplice,
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but, rathexr, they have rested upon thevhonest
but mistaken identification of a witness who
was running.

So, it seems to me,that
was the spirit of the Stovall an@/the Wade
decisions. Anything that is géing to help a trialt
judge and ultimately a jury properly évaluate the
witness‘ testimony, tﬁat this.is the mén that I
sav driving the car, should, it seems to me, be
brought to their attention. We are asking for
nothing more than the Federal rule, and the general
rule throughout this Nation, and we see no great
miscarriages existing in these othexr juriséictions.
}MR. DENZER: Wade and Stovall apply
to that, too.

MR. DE VINE: , Certainly, I think it
would. I think what really is impoitant, you
see, 1is whether what we witness iﬁ the courtroom;
was the defendantVor the individual pidkéd out
of the book. Now, we jﬁét can't ignoré the fact
that that's how these cases are being broken.
This is how they are being  developed and to just

say it is a matter of law, we have got to hide
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this police action, keep it from a juxy, seems to
me to be so unrealistic. I think that it is
very important that a judge and a jury should
know that really the reason we are here is not just
because of the crime, but becauseﬁthis individual
has looked at a picture and hasvmade an identifica;
tion. Then explore what the circumstances were,
and then vyou can bettér evaluate the situation
that exists.

Now, I will just be
brief and touch upon one or two other pginis.

Judge Stark, earlier this morning, spoke to you

-about the defendant's right to appeal from a

violation of probation. I know somethiﬁg about
that because in the middle fifties, we had an
appeal from a violation of ?robation and a re-
sentence, and it went straight throﬁgh<the New
York State Court of Appeals. It never occurred’to
me, gentlemen, to iaise the guestion of appeal-
ability. I think every man has a righﬁ to appeél
to another tribunal when he Ffeels that he has

been aggrieved. Nevertheléss, there developed,

some years later, a difference between the
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departments regarding the right to appeal from a
violation of probation. I was surprised in the
Law Journal one morning to see that one of our
own Nassau cases had been dismissed on motion of
the‘Appellate Division, itself. ﬂ§o, I was inﬁthe
awkward position of arguing befbre the Courﬁ of
Appeals that the order was properly diémissed and
that it was not appe&lable. That was another case,
happily, we lost. So, we now know in a small
pro-curiae decision that the defendant does have

a right to appeal from a violation of probation,

and what the average practicing lawyer may very
well see are some very detailed published reports
on the level of the Appellate Division dismissing
appeals from a vioclation of/probation.

I would see no prejudice
whatsoever to anybody if you could‘clarify the
statute dealing with the defendant's rigﬁt to
appeal so that it would be clear to thé young
lawyer who picks up this Ccde, that when you say
you can appeal from a judgﬁent, that would includé

a judgment initially or a judgment imposed following
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the violation of probation in the hearing.

One other point,

. gentlemen; then I will sit down. I think there

is also a section dealing with the right of the
people to take appeal. It has tovéo with theﬁ
demurrexr to the indictment. Né&,‘we raised the
point, what about a demurrer that has been
sustained to one oxr tﬁo counts of an indictment.
In fact, it is the case law under our old statute
that the District Attorney has the right to appeal
not only where the demurrer is to the eptife
pleéding, but to one count of the indictment.
He éaﬁ,make the authority available to you later.
It seems to me that the
same rule should apply and that a clarification
éf the statute would probabiy be in oxder. I
think that if you read the statute in its present
form, one might honestly believe that}if{he hadk
a ten count indictment and the vef? guts of
his case was dismissed in the first six counts
because the indictment was not dismissed, he

would have no right to appeal. That is not the

law today, and I am askiné'only that you conform
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your bill to the present‘law as we understand it.
MR. DENZER: Maybe you are right. I
think that was our intention. Section 230.20
gives the people the right to appeal from an ordexr
dismissing an inditement ox an ;gfoﬁmation. That
covers the demurrer entered pursuant to certain
other sections. What you would have Qould be an

order dismissing an inditement, or information,

or a count thereof?

¥MR. DE VINE: Yes.

MR. DENZER: That's what we. really
inten@ed,

MR. BARTLETT: I see it is a guarter of

three now. I thought I was going to be back in
New York at three this afternoon. We do want to
hear everyone. I would like to ask that witnesses
who have written’étatements subnit éhem and limit
their oré; testimony as much as tﬁey are ablé’té;
understanding that any written statementé submitted
will be made & part of thé recoxrd andyﬁill be
reviewed by the Commission.

Deputy Police‘Commissionér,

Gene Kelley.
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MR, KELLEY: Good afternoon. I would
just like to state for the recoxrd I am Eugene R.
Keiley. I am the Deputy Police Commissioner
for the Legal Affairs, former District Attorney of
Suffolk County, and presently appgaring before
this Commission as Police Commiésioner JohnAL,
Barry could not be present. HMuch of what has been
said today, perhaps, ﬁight be referred to in the
report. Much of what I have heard I particularly
agree with as a representative of a law enforcement
agency. I think the most gressing or the most
difficult problem that I observe in this proposed
new 1éw is that which affects wire tepping or the
use of eavesdropping eguipment, and-I would just‘
like to refer to that very briefly. It is covered
on Page 12. |

I think that, in essence,
p;etty much states the position of our County.
Basically, what bdﬁhers us is this; that under the
present proposed Code —-- as a matter of fact,
under much of the case law, defendants are
entitled to have such things as Huntley Hearings,
Wade Hearings -- you name it, they are entitled

to it.
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Now, many of the cases
that have come down from the United States Supreme
Court dealing with wire tapping, like the Berger
case, other cases in our own State, Kaiser,
et cetera, nowhere in thesefcaseswgp any of ﬁhg
courts indicate that this rightf;f the polidé
or police agency to wire tap or to use eavesdropping
equipnent -~ nowherxe in any of these decisions
do the courts indicate this right should be taken
away from a police agency. Now, the Commission
has seen fit, for one reason or another, td
extend the mandates of the New York State Supreme
Court‘to deprive us of what we. feel is a very
valuable weapon in law enforcement./ We wonder,
is there not some way in whiéh the Commission

would re-consider this particular area to the

end that, perhaps, the present law can be followed;

but if the Commission feels that in some,wayfit 

is being abused, they wou;d wish t; raise the
qualification or the rank of the officer who wbﬁld,
make application to the court. For'example,r
someone above the rank of éergeant, if ﬁhe

Commission felt, and is a law enforcement
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representative. I know we could live with this
type of procedurs if you want to elevate the rank,
above the rank of captain, perhaps. ’

I heaxd Commissioner
Looney talk this morning, and Ijggree pretty
much with what he said about the ability to.work
with the District %ttorney, hut the wéy one
enforcement looks at this, in my opinion, and I
have been with the New York City Police for eight
and a half years. I have had my share of
siﬁting on wire taps, just like many of the
police officers in the Department. The way we
look at it is that, for no apparent reason, thé
Commission has deprived us of this aid. It is
almost like you are taking away our night stick
even though the comparison would not necessarily
ring true. This is a valuable weapén.‘ If the
Supreme Court said the police offiéers should noé
have that right, perhaps we can conscle 5urselves
along that line.
MR. BARTLETT: Our rationale, very
simply, was we felt that while Ber@ér did not

address itself officially to what public officials
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should be able to apply to the ordinance, it was
astounded in this being a grave &ecisipn of public
policy to use eavesdropping. We have determined
that one of the ways to have that decision made
on a policy basis was to reposewﬁhe responsibility
or the authority, rather, for making applications
in the hand of the policy making Offiéér in the
criminal justice process, and he is thé‘prosecutor.
Now, there is no precise language in Berger that
points to this, but we felt that thé rolice are
working on a case where they deem wire tapping
to be a§propriate or eavesdropping, they clearly
can go to the prosecutor and he can make a policy
decision. He is the one that has to prosecute
the case after you makelyou# arrest. We did provids
of course, the Aﬁtorney General had that right
and I can tell you that the bill which will be

iven to the Legislature on Monéaf, also inciuﬂéé
the Chairman of the S§.I.C., but it does égain
limit it to the prosecutor, the Attorﬁéy General,
the Chairman of the S.I.C.
This wasAour reason,

whether right or wrong, which is not to say we
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wouldn’t bhe glad to consider again vour proposition.

MR. KELLEY: ' If I left with that
thought that you would at least reconsider, I am

pleased to hear that the bill -- that there is a

o
e
fd
|
f=

o]

o

o allow the Chairman of ?he $.I.C.,

you can allow the Chairman of an in~

e
h

because
vestigative agency such as that, thenvﬁhy not,
perhaps, a2 ranking officer,of a duly authorized
police deparitment. We are congested enough in
this area so that we can, along with the D. 2.,
retain control. We are not only talking of wire
taps, although this is primarily what we are
talkiﬁg about, but there are other eavesdropping
technigues which you are weil aware of that can
be utilized with, of ééurse, the proper court
supervision. ‘As I said earlier --

iR. BARTLETT: {(Interposing)  The

Commission will discuss that again.

MR, KELLEY: ' T think, if the members
of the Commission will read the report; we make

certain recommendations iﬂkareas such as appearance
tickets. Maybe that can bé tightened ﬁp a little

in certain areas. We don‘t like to be mandated
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to release a particular individual who might
have been involved in an assault situation only
to be faced with the prospect when he leaves,
he will go home and attack his wife.
MR. DENZER: You have that situation
today under the present Code. Within that,’you
must set fixed bail at least there, if there is
no court available. ¥You know how thosé sections
are worded, "Between certain hours." If you
couldn't get him to a couxrt between certain hours,
vou have to get him to fix bail.
MR. KELLEY: For example, intoxicated
persons. HNowhere does the present Code say thét
a police officer can denv bail, police house bail,
té an intoxicated person. Yet, we do that.

Arrest warrants. We
know there seems to be no prece&ure‘in~the present
law. What do we do with someone wﬁo is picked \
up on arrest warrant? Must we hold themifor court,
or can we pick them up on station housé warrant?
HMR. DENZER: Gﬁ a warrant Qf arresﬁ,
you must take them on to court.

MR, KEBLLEY: ' Presently, we give them
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station house bail. It says "Or bail,” and then
they generally wrife a figure on it. Then, because
of the rules of the Code, no matter what the
rules states, we fix a maximum of two hundred. As
I said, most of them are in the:gyu

I reéégnize there are
a lot of people waiti ng to testify, sé thank you
very much for your attention.
MR. BARTLETT: Thank you, and our besst
to Mr. Commissioner Barry.
HMR. KELLEY: Thank you.
(AT‘HHiCH TIME DEPUTY COMMISSIONER KELLEY SUB-

TTED A SIXTEEN PAGE REPORT WHICH IS MADE A

b

pzwf OF THIS RECORD.)

MR. BARTLETT: Mr. Cahn?

MR. CAHN: My. Chairman, gentlemen
of the Commission, thank you for allow1ng me to
leave the pre table and address ths body. Féi
the record, my'name is Ira L. Cahn. I am editor
and publisher of the Massapequa Post.’.Unlike'most‘
of you who you have hearﬁipr will hear today, I

do not represent a law enfércement body. I am

not a member of the Bar. I am here in the role
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of public defender.
HMR. BARTLETT: We know you to be an
interested citizen, Mxr. Cahn.
MR, CAHN: Thank you, Mr. Bartlett.

I have no vested interest except that of the -
interest of the public at large. I will attempt
today to speak in more general terms than, perhaps,

.:..1

those others

.

that you have heard or will hear,
and discuss the philosophy of society and the
criminal with particular reference to youthful
offender treatment.

I believe that society
today is looking for a stronger and stronger leader-
ship from the Legislators and from the Bar, of its
courts in attempting to pgo#ect society from the
onslaught of inczreasing criminals. We have seen
the statistics climb year after year, and the more
that bodies such as this meet and fhe more that
the courts sit and rule, so are the guaréians of
our society handcuffed with more and more rules
with the result that socieﬁy is becoming the
loser #hile the felon is bécoming the winner in

this

o
=3

vax between society and crime. There is a
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great need for stronger legislation and strongerxr
adjudication that will protect society and will
protect the victim while still considering the ‘
rights of the accused felon.

It would seem to me that
as we debate the rights of the accused, we
constantly forget the rights of the victims and
of society. This is particularly true in refexence

know it is not

ot
i
o)
p
g«
0
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d-
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to youthful offendexr
a popular stand today among juries and among the
Bar to demand stronger treaiment for youthful
offenéers, but I must take such a stand. We

set up laws whereby vouths sixteen and below the

o
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tten are given evéry conceivable
creatment in secrecy, while;society stands and
hand as the index of crime climbs
higher and higher. For many vears ﬁow~—— it is
roughly & quarter of a century -- ﬁhe,youthfﬁl
offender treatment has been part of our 5udicial
proceedings. Gentlemen, it hasn't beeﬁ working.
If it had been working, wé4wouldn't be faced'with }
what we are faced with today. When something‘

doesn't work, it is time to change it and not
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hold onto it solely because it is thére. You
have the opportunity, this Commission, to allow
us to return to a Code that would protect society
without wviolating the right of the individual.

It can be done.

MR. BARTLETT: What’do vou recommend in
connection with youthful offenders, Mﬁ. Cahn?

MR, CAHN: I would recommend that if
a person is accused of a crime that would be a
felony, if he were over the age of nineteen, that
he be treated in such a manner, open court, the
blish his name, the right to have this

right to pu

recoxd, if you will, follow him where necessary.

MR. DENZER: (Interposing) You would
eliminate youthful offender treatment for anyone
charged with a felony?

IR, CAHN: I would gualify it to

*

st

-

4

say that every dog is entitled to one bite.

MR. BARTLETT: That's our view, too.
MR. CAHN: It is guite possible that

if it were a misdemeanor and not a felony -- I

am not an attorney. I can't find these very fine
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distinctions in law -- I might go along with it.
If it was a felony of high degree, a iape,
felonious assault or something like that, I might
not even want to give him the one time bite.

MR. DENZER: in judic%gry, the judges'
have the power to refuse Y.O. t;eatment‘when’a
person is charged with a felony. I téke it you
don't trust their jud&ment on this?

MR, CAHN: I wouldn't be so bold in
this building to make such a statement.

MR. BARTLETT: Do you want to“meét us
outside, Mr. Cahn?

MR. CAFIN: ‘ I would say this, that
while they do have the power, it is so rarely
exercised as to be almost not there. It is so
very, very rare that a judgé will refuse youthful
offenéer treatment.

MR. DENZER: Mr. McQuillan's statement
tells me that State-wide about fif%y percent of
them are rejected.

MR. CAHN: I’can't dispute that, sir.
I will say this, that in my own experiénce in

covering as much as I can of such proceedings, I
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1,

have found very little of it here in Nassau

County. I will say this, too, that certainly the

-

liscretion should be taken out of the hands of

the judge after at least the first bite, and I

e

would make it mandatory that no more than one._
youthful offender treatment be given.

Wow, under Article 400,

frdv

f I recall, it is not mandatory. I would make
it mandatory that a person seeking yvouthful
offender treatment should not be given twice
around, or three times around, or four iimes
aroundq L.et us re—establigh in the minds of the
public ~- and that goes for the youth’as well Q-
that they cannot viclate those rules and zegula»
tions which society has imposed with com?leéé

immunity, and that is what is happening today.

You have made-a philosophy--

I don't mean you, gentlemen —- bu?tsociety has
created a Ahiléso,gy that enables the yoéthful
offender to literally thumb its nose a£ the law
enforcement. I resent this as a citizen and I

resent it as a member of the press. We will do

all we can to secure the name of those persons,
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and we publish them. And what ha?pensiunder the
guise of egquity in the law, before the accused is
given Y.0. treatment, I have the privilege, as a
reporter, of securing his name and the charge.
Once he receives Y.0. treatment,ﬂﬁhése recorég
are closed to me.

Let us assumé»that the
accused is found innoéent,z can't even follow it
up after I have published that bov's name and I
have published the charge. I can't even follow it
up to give him the fair and equal treatmené in the
press he is entitled to, and point out the boy
has been let go. This is silly. At one hand YOu
are asking for fair treatment, on the other hand
you are taking away my privilege and my obligation,
my responsibility to use eqﬁitable treatment; and
I am completely bklocked by a very afchaie -
after twenty-five years I guess you can call'it%*

rchaic ~- law.

y

MR. RANGEL: What contribution deo you
think you are making to society by publishing the
name? How does this resolve the criminal aspect

of it?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185
MR. CAHN: I believe there is
several aspects. We are re-establishing and

reinforecing in the minds not only of the criminal,

Fa

hut of society, that when you violate society's
rules and regulations you cannotﬁ@o so, that you
face the obligation of your peérs -

MR. RANGEL: ' (Interposingf‘~2bu mean
when an accused has been selected, when someone
has allegedly been charged with a crime?. I want
to know what service you are'giving the public
when yvou publish the name? |

MR. CAHN: Is there any difference
between an accused of nineteen and a day, or
twentywone or eighteeh and three-gquarters? If
that is their age, I can puﬁlish their name. This

g

is part of the people's rights to know and the

H
e
Q
tny

t to protect themselves.

There was an attempt abcut
two years ago to extend it %o age twenty;one. Now,
here you have a man married, a job, a’ﬁember,of
socliety at age twenty—one{ twenty-two, twenty-three
or twenty-five, and they attempt to put a curtain‘

in front of him. What is the difference between
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a man of eighteén and three-guarters who is,
perhaps, married, a member of society, a member
of the armed forces,-an adult in all terms except
in front of the court? Now, where do you draw
the line? Where does society prgtecﬁ itself?
Sixteen and nineteen? |
HMR. DENZER: You have to 3raw it
somewhere. Of course, it is arbitrary, but you

pick the best spot vou can £ind.

t

MR. CAHN: Well, this is part of a
debate between the Bar and the press at all times.
HMR. BAETLETT: ¥ou do believe then, that
there are cases in which youihful offender treat-
ment is appropriate?

MR. CAHN: May be appropriate. I
wouldn't become that definite, sir.

HMR. BARTLETT: You mean you don‘t‘knaw
of one where you are sure Of?

MR, CAHN: That is ccrrect; e

had an attempt, not too long ago, to lowering the
voting age to eighteen,which I heartily approve
of. Yet, we are faced with the paradox of having’

a man of eighteen able to vote, but not able to
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stand trial.
MR. BARTLETT: vThat is one of the
arguments I made agaihst lowering the voting age.
MR. CAFN: You and I don't agree
on many things. It seems to mef,also, there’is
a determination on the part of the accused. Let us
assume for the minute that he has a right to
self determination. He has deliberateiy assaulted
sonmeone, deliberately broken in and stolen,
deliberately taken a car, deliberately raped.

Shouldn't this deliberate attempt be madé a
matter for society to measure? Why should he be
iven the secrecy of a closed trial? There aré

other abusers that coﬁld he held ﬁhere.’

- Le? us assume that a
young man is the victim of én inéompetent attorney
or a prejudiced judge. Let us be véryﬁpracticél.
It is not inconceivable that his a?torney is in-
competent, it is not inconceivable that é judge
didn't do his homework. ?et, this yoﬁng man is
in front of a judge. ﬂbbdfy is there to protect‘

his rights except an attorney who may or may not

know, who may or may not be able to defend him.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

188
The press is barred, the public is bg:red and I,
for one, will struggle against any attempt_to
what amounts to a Kangaroo court. I will continue
to fight against this.

How, I don't mean that
all youthful offender treatmenﬁ;ishsubjected~tc
this sort of treatment, but what Ifamiéaying,
there is this possibility and we are déaling here,
in the entire procedure, with possibilities. There
is always the possibility. It is alsc unfair to
others if there are three or four bovs invélveﬂ
in a crime and you have two of them of sixteen,
one of eighteen, one of nineteen. You publiah'
the names and you have seen it; John Jones, age
nineteen -- the other names ave withheld. Yet
everybody knows that Johnny and Jimmy and Sam
all go together. You haven't fooled anyone.
Everybody in town knows who it is‘an&jyet, vou
have allowed the ﬁiscreant to get away, not be
responsible td his peers, to society 6? to himself.
Perhaps, a short temm in jail might save this
kid from doing something'wrong or, perhaps, even

having his name in the paper. I have heard people
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miscreants. They are going to go back and-say,
“Oh boy, I was in the paper.” Don't you believe
it, gentlemen. Society's rights are fully pro-
tected when the criminal is expp§§§, For the
first few times when this happens, someone might
say “"Jochnny, I see you were in court“ What
happened?” XNo one cag consistently stand up
against society and shun them. You take away

the right of the people to protect themselves.

How would you like it if
your son was going out with a boy who has had undexr
his bélt two oxr three auto thefts, or a r Di t
You have no way of protecting yourself, and aren't
you entitled to the same prétection, as a member
of society, as ~you are off e*lng to the miscreant?

There must be some way
that society or the victim can .protect themsélvés.
I am asking that there bé some method of‘returning
to society some rights and privileges that were
delegated to vouth.

I wi1l leave ¥. 0. for a’

moment. I don't know if this is rightfully in
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. front of this body; that is, for the need of

privileges to the press. This State is one of

those that do not allow the press the rights and

privileges. If someone comes to me and gives

me information concerning a crime,/an& I pass it

on to the duly constituted authéfity, I can bé

called as a witness. This is not right, sir.

The press should haveathe right of privilege.

Otherwise, our source of information dries up

very rapidly, and we are facing a similar situation

when the police aré_being asked *to divu}ge‘the

name of their informant. I ask that in some

mannei ——

MR. DENZER: ‘ {Interposing) That

bill has been before the Leéislature many times
and rejected every time.

MR. CAHN: And we fight for it

every time. There is still a need for it. I keep
thinking of the Mrxad trial case és a perfect
xample. There is a great need of pri?ilegekfoi
the press. I don't know if this is rightfully

before this body, but certainly, it should be

brought out.
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matters whnich I, as a newspaper reporter hgs
come across, the need to limit the number of
adjournments in the courts. I, myself, have
been a witness and I have been cg}led back
again, and again and again, towﬁhe point wheﬁe
I have gotten fed up and disgustedfan&’wished
I had never come forfh and volunteered as a
witness. t seems to me that there should be a
certain amount of mandate where the defense and
the prosecutor are allowed one or two adjournments
and that's it. HMandate that it go to trial.

Again, I don't know how
much of this -- and I am not an attorney -- comes
before this body, but it would seem to me -——
MR. BARTLETT: (Iz&terposing) The
difficulty in mandate, of course, you‘mig-t well
have a situation where a prosecutor -- let's
assume we have no more than two adjourﬁménts -
the prosecutorAtakes THO adjournmenﬁs for a gooﬁ
cause, and then he is faced with the obligation
of going to court; Oon Monﬁay morning ﬁe finds

out that his key witness is out of the jurisdiction,
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and he won't be able to reach him for another
two or three weeks. This is the difficulty with
inflexible rules.
MR. CAMN: Perhaps, I made those
rules too inflexible. I am will;pg to bend a
little, but when vou and I havé seen a&jouxﬁment
after adjournment with the hope that éﬁe witness’

memory will fail, that the expense will be so
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HR. BARTLEDT: . Judges do that.
MR. CAHIN: Again, so rarely. I

realize I am getting into a rough area here, but
again we worry so much about the defendant and,
perhaps, in this case, about the plaintiff, but
how about the poor witness who has no vested
interested in this thing, who is néither a

plaintiff oxr defendant, but is giving up his time

from his work or job to do his job as a citizen.

]

dR. RANGEL: I have introduced a bill
to give compensation to the defendants! witnesses

as well.
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tion a little moré tolerable, but it doesnft ease
the situation.

I am not going to speak
much longer except to remind youythat Articl¢/35,

.

o date -- as you know, sir,

o

though it is not up
I am so violently opposed to Axrticle 35. I do

compliment you for easing the situation a little

bit over the past few weeks. I am still not
o

0

atisfied with a two hundred Ffifty dollar
determination by a cop in the course of chasing
a suspected felon. At least we have made a

step forwaré, I believe in returning some of tﬁe

rights to the cops. I will continue to press for

MR. BARTLETT: {Interposing} Under
that, the Commission's proposal goes back to the
fleeing felon rule with one exception, ;roperty  
MR. CAMN: : That's where fou and X
disagree, sir. That's what makes our democracy.
Thank you very ﬁuch for haﬁing ne here today.

MR. BARTLETT: Happy to have vyou, Mr. Cahnl
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Joseph Goldstein.

MR. GOLDSTEIN

oo

HMr. Chairman, gentlemen

cf the Commission, I will attempt, since that

at

portion on which I had planned to spend the
greatest amount of time on will be dealt with .
by the Governor tomorrow, I unéerstand, 1imit

my remarks to several guestions which‘I have of
the Commission. I would like, particuiarly, to
start with that porition of the proposed Code
which deals with search warrants. I am not sure,
in having been involved in the County Court of
the Cgunty of Eéssau as the Chief Law Assistant
for the past number of years, that vague terms'
oxr general texms in sﬁat'tés will help the court.
I would prefer, I think, thét the Commission,
wherever possible, express exactly who they have
in mind. I am not sure under 365.05, Subdivision
what the Commission intends by thét phrase ”bthéf

i

public servants acting in the course of his

official duties."”

MR, BARTLETT: Agents and marshalls.
MR. GOLDSTEIN: That may well be. I am

sure you would also include an inspector or a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185
fire marshall.
MR. BARTLETT: Yes.
MR. GOLDSTEIN: it would seem to me that
that phrase might be more definite
MR. BARTLETT: We state specifically,
Yother public servants having --
MR. GOLDSTEIN: c {Interposing} Somewhere
else you say "other public servants of law
enforcement capacities,” I think is the phrase
you use, "law enforcement functions,” under
375.20 I believe it is.
MR. BQRTLETT: You are talking about
search warrants now?
MR. GOLDSTEIN: Yes, I am.
MR. BARTLET: 365,
HR. GOLDSTEIN: Right, Subdivision 1, you

say initially. "That upon the application of a
police officer, a District Attorney or other

public servant acting in the course oE his official

..

(99

o
fle

duty." There is no definition in the beginning
of the Code as to what you mean by public servant.

I am sure that you do not bave in mind, at least

T hope you do not have in mind, a dog warden or
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someone along those lines. Obviously, people do noi
MR. DENZER: Public servant is defined
in the Penal Law, and the definition is carried

s

over into this nroposal.

ME. BARTIETT

13

if a dog/warden vere
after a rabid dog which the owner was harboring
and refused to tuxrn over to him, T am4hot SO sure
I wouldn't want to gi&e him a search wérrant.

MR. PANZARELIA: A recent case held that

*

a health department inspector couldn't enter a

MR. GOIDSTEIN: That's why I suggest

vt all possible, we, in some fashion,'
define the term “Qublic servant,” as it is used.
I’knqw, also, the distinction which the Commission
has drawn regarding the issuance after execution --

the area of execution of search warrants ; and

that

fte

s, that if a Village Jus twce were to issue

a warrant to a'Village police officer, t;at
officer might only be able to execute ﬁhat

warrant in the county of i$suance or in one of the%

adjoining counties. However, if the warrant -

were issued to a different type or classification
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-

[}

of officers by a different judge, the same
warrant extends and can be executed anywhere in
the State.

I have read the staff
comments in the Proposed Code, and I find that
the distinction, at least to myself, as an

attorney, is not guite clear and, again, I would

ask the Commigsion to indicate the reason that

]

there are -- and am sure there are specific

reasons that the Commission has in mind, %o
delineate why the distinction now.
MR. DENZER: Well, as fax as the courks

are concerned, we will say ves, a Supreme Court

o
o
o

ige here in Fassau County may issue a search

ble up in Buffalo, but we

by
o
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don't want a Village Judge --
MR. GOIDSTEIN: (Intexposing) - Let us

assume, six, if vou will for a ﬁOj;nL, that a
Village Judge has a case before him wheré evidence
of crime may be obtained in the defendant's
residence ox hunting lodge upstate somewhere. He

could not issue a police officer of his a warrant

to go upstate and obtain the evidence.
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l

MR. DENZER: he applicant would have
to go to a Supreme Court Judge or a County Judge.
MR. GOIDSTEIN: HMay I ask then why'we
have the distinction between the adjoining counuy.
I could see if you said he wcula be limited to

issue a warrant within the county.

MR, DENZER: That depénds on the

Pl

New York Constitutionyin which there ié a funny
little clause that limits the process of not
only Town Courts and Village Courts, but. City
Courts to the particular county and theMadfoining
county.

MR. GOLDSTEIN: I recall the case where
we found that Westchester was adjoined to Nassau.

The reason was land that adjoined under the water.

HR. DENZER: Yes.
MR. GOLDSTREIH: I think, if we could get

something on this, we would anbrec1au it.

Undexr 365.35 2CKdealing
with the application of a seaxch warréﬁt. While
it is implied that a courﬁ/or judge issuing the
warrant must be satisfied as to existence of

sufficient grounds or probable grounds, nowvhere
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in the statute does it so state. It does state
that the application must contain an allegation
of reasonable cause and that there must be facts
supporting this.

It would seem to me that
the language presently used ih 796 might be'V
included in this particular section OF the
Proposed Code so as t§ clarify that, as regards
the sufficient probable cause being satisfactory
to the judge, himself, and not to anyone else.

I would also like ito just

point out, I assume, this is a typographical

eryor, in Subdivision €, the third line, the

;—x.

word should be applic

I assume, not aprlication.
Just note that for the recoxd.

MR. BARTLETT In the guestion of
probable cause in the questions of wvhether or

not the warrant was properly issued in the first
prlace, is reviewed on motion to sup;ress: Sub-
sequentlysfyou’diéb‘t mean to suggestlﬁhat we

apply a subjective test to f£ind out whether or

not there was a just cause.
MR. GOLDSTEIN: Ho. I am suggesting thatb,
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at the fac
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ts -- the allegation
is a fact referred to in subparagraph C -- must be

sfactory to the judge who issues the warrant.

o
et

The language is not in this particular subpara-
graph and, as a person who is qui te often 1nvolved
in trying to interpret these kbings, T raise the
question so the Commission might consiaer insert-
ing the sentence vﬁlcf is used in 796 to clarify

the issue. I would also like to ask the Commission

application for a search warrant, the court may
examine, under oath or othexrwise --' at the
present time, I believe there are several -—-

in the receni cases éonsi&e?ed by the Couxt of
Appeals in the Sarisohn matter and People versus
Kaiser, there is language in the deéision which,
I believe, would seem to indicate Ehai anj sﬁate;
ments given to a judge upon the appl cation for a
search warrant or a wire tap must be 6ﬁ the
record and under oath. mhe language of 794 uses
the word "on,” and I don't,ﬁnow, therefore, what

-

is intended.
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MR. BARTLETT: The application has to
be under oath.
MR. DENZER: We didn't want to over
formalize it if the Jjudge wants to geit other
people up there and ask some questions.
MR. GOLDSTEIN: éhat is his right
presently. |

HMR. DLHZE

pevi

Rs He has a righﬁ, but
under this it says he doesn't have to. If he
wants to speak to some persons at the bench or
where he chooses, let him do it that way.

HMR. GOLDSTEIN: I take exception with

2

that in relationship with the present laws as it

th

sits and as it is handed down by the Court o
Appeals then. It seems thaﬁ for a search warrant
to be proper and properly ré?iewable, everything
which the judge considered, particularly on the
issue of probable cause, must be oé the recoxd
whether it be by affidavit in a formalizéd
application or whether it1be Dy testiﬁony in the
judge's chambers ox beforéfthe bench. ‘It
certainly should be reviewéble, and it cannot be

reviewable unless it were under oath or if i+t
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were sworn, not by just a summary of what was
said or by a telephone call or some way else.
MR. BARTLETT: The issue would be
upon it being tested out on a motion to suppress
whether or not the sworn applicgtion, togethe:
with any sworn testimony, supported the finding

of reasonable cause.

MR. GOLDSTHIN: Absolutely.
MR. BARTLET?P: That does not mean we do

not want the judge to be able to say "Who is

the police officer that saw this take place?” You
know, some collateral question, and since he is
here in the courtroom, your honor, he can go up

and talk to him. The issue still is determined

on sworn statements.

MR. GOLDSTEIN: I raise the issue because
upon review evervthing which was coﬁsiéereé by the
jurors in signing this warrant mus? be availéble 
to counsel to teview on the question of éufficienéy
and, of course, should be available téhthe Appellant
Courts. I suggest the language which might be
included would be the last sentence of 794 as it

presently exists.
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There is another issue

which I would like to see cla ifiéd, and that is

Subdivision 5 talks about filing the warrant
without an unreasonable delay and the return. The

present statute also talks about filing, but novhers

.

does the statute indicate where that documenc must
be filed nor whether that document musé be filed
with a public court recoxd, such as the County
Clerk's office, or whether in the court's own
£iles with its own clerk where it would. be kept
undexr seal. I think the Commission should take
some consideration of that when it co%pletes L%
revision of this Proposed Code. It would seem

to me that, certainly, a filing to memorize the

!..l .

document, to have it available Ffor future use, is
important. In the event there be a loss of
documents or death of a judge, it éhould~n0t'be
retained in the judge's own files, and tﬁat vhethex
it be in the County Clerk's office or éhe Couxrt
Clerk's office under seal is something I would
leave to you gentlemen, but I think the statute

should clearly indicate the period of time after
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making the return where the search warrant and
the return should be filed.

I raise one other
gquestion, gentlemen, undexr the review of a mction‘
to suppress evidence and, with ?@at, I will close.

Ve ha?e found, quite
often, that search warrants and wire tap oxrders

are granted, and as far as the probable cause,

D

which is in the application, we find ourselves

(i

faced with a situation where a prior wire tap or
possibly prior wire taps and the infommation
obtained therefrom are used to support the finding
of probable cause in the present application for»
a wire tap or a search warrant. Under 375.20

of the Proposed Code, there are two sections, and

-

submit to you, gentlemen,;that on their face
they may be interpreted to be mutuaily~exclus've
and inconsistent. You say that upén the motion
of a &efendant'claiming to be aggrieved 5y
unlawful or iméroper acquisition of evidence and
having reasonable cause to believe that such

evidence may be offered against them in a criminal

action, he may accept. Then, quite appropriately,
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in Subdivision 4, you talk about evidence which
wag obtained as a result of other evidence unlaw-
fully or improperly obtained in a manner speéified
in Subdivisions 1, 2 and 3. I submit to you
that the possibility of the folléwing set of
facts should be considered byyéhis Commission,
and I think the Commission should maké its
position clear and make the statute cléar on
this particular point. I submit the following
set of Ffacts rather facetiously if I may.

Assuming that’Senator
Dunne and I were having a telephone conversation
and I was unfortunate enough to have my phone
tapped and the Senatoxr indicéted that Mr. Bartlett

had a cache of imported cigars which might have,

at that time, been contraband, in his apartment;

and assume further that the wire tap which is
placed on my telephone was contai#ed as a reéulék
of even a prior wire tap. And as a resuit of this
conversation being overheard, Senator’éartlettfs
apartment was raided with a search warrant, and

these cigars were taken. Defendant Bartlett now

comes into court and moves to suppress. Well,
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let us assume that upon the basis of the seaxch
warrant, itself, and on its face, the police
officers have spelled out sufficient probable
cause for the search warrant. However, part of
that probable cause came from thefconversation
taped over my telephone. Mr. Bartlett was not
a party to that conversation; it was not on his
telephone in his office. He was a subscriber to
that telephone conversation or the telephone, and
he, therefore, would not have standing in the
technical sense, as Mr. Justice Shapiro would
find it, to object or challenge the wire tap on
my telephone.

L.et us assume even
further that the court said, "Well, because my
telephone conversation was mentioned as probable
cause, we would find standing.” However, I
submit that only by stretching the question of
standing or changing its intent woﬁld the court
find that Mr. Bartlett would have had Sﬁanﬁing
to challenge the wire tap upon which my telephone
was tapped, and I go back --

MR. BARTLETT: (Interposing) What do voy
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think the xrule should be in this case?

l-:

MR. GOIDSTEIN guite frankly, we have

éo

opinion in my court. I say

[o 1}
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diversified

[

that somewhat possessively, but proudly. The
3 a differen plplon not only on
our bench, but throughout the State. My own

personal opinion ig that if a defendant is to

be truly given a right
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the poison tree, as it were, and if that document
is to mean anything, then we must permit a

4

defendant to go all the way back, right down the

pyramid.

MR. BARTLETT: wWithout regard to any
standing problem?

MR. GOLDSTEIN: Without the question of

standing coming into play at all because if we

LN

don't somewhere along the line, an improper wixe

tap or improperly obtained eVldedce could have

been used and made available to police officexs Loy
subseguently -~- proper on its face -~ applications
for wire taps ox seaxch warrants, and I submit

.

to this Commission that this is a serious problem

and one which, in the review of 375.20, the
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Commission should seriously consider and try to

Wil

ispose either one way orxr the other, as a guide
to the courts and as advice to counsel.

Thank you.
MR. BARTLETT: Thank you, Mr. Goldstein.
We know you have representatives from the Nassau
County Probation Depa:tment and the Suffolk
County Probation people. We will take the home
team first., Mr. Kent Lewis.
MR. LEWIS: Before I get into my
prepared text, this is one of the rare opportunitigs
which I am going tc have to top a Nassau County
Court Judge. I am only sorry that Judge Kelley
has left. We have an exhibit of our own resulting
from what Mr. McDonough would undoubtedly call
our harassment of defenseless probationers which
we would like to dump on the table before you.
Yes, this was confiscated by proba?ion officers
during the performaace of their duties. Narcotics
instruments, knives, chains, CO, pistol.
MR. BARTLETT: Off the recoxd.
(DISCUSSION OFF THE RECORD

MR, LEWIS: I am appearing here today
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as President of the Nassau County Probation
Officexrs Benevolent Association principally to
clarify certain points of confusion brought'about
by the proposed Criminal Procedure Law's elimina-
tion of the Peace Officer status. I hope to
raise some new guestions which merit your con-
sideration, point out some of the more nebulous
areas, and make a proposal in regaxrd to the
status of Probation Officers.

I am well aware that
this is your seventh public hearing, held at
various locations throughout the state, and
keeping this in mind, will try not to go over
ground already covered. I need not dwell long
on the difficult, unique and hazardous profession
which Probation is, nor do more than point out
to you that Probation offers a most successful
and economical method of rehabilitétion of the
offender against society. You gentlemen'are well

aware that Probation Officers conduct pre-sentence

fte

nvestigations on convicted felons and misdemeanant
making recommendations as to the nature of the

sentence which is used as a guide by the Judiciary

S,
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and supervise persons placed on Probation by
the Courts, including making home visits of a
surveillance nature, which necessarily brings us

1

nto the probationers' homes and communities,

;.x.

most freguently the highest crime rate areas in
our county. As Officers of the Court, however,

when rehabilitative processes prove ineffective

'_f.;.

» maintaining a probationer in the community so
EI §

that he does not pose a threat either to himself

or society, it is our direct responsibility to

fo
=<}
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bring about of Probation proceedings.
In so doing, we must ask the Courts to issue
warrants of arrest and must freguently execute
these warrants ourselves, bringing the probationer
before the Court if in session or transporting
him to jail to await arraignment. Out of one
hundred fifty-four warrants issued in 1967 for
Violation of Probation, seventy-five were executed
by Probation Officers, thi irty-nine mostly involving]
the filing of det ainers in other counties, were
Recuted by the Police De@artment warrant sguad
and forty remaining outstanding. There have

further been isolated instances, in which Probation
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Officers have made arrests of probationers or
non-probaticoners and have filed criminal informa-
tions. In other cases, the intercession of a
Propation Officer has caused wanted individuals
to surrender to the police authorities. We

+-7%

the very nature of the functions

et

submit tha
ascribed to the Probation Officer makes his job
a dangerous and hazardous one.

In Hassau County, all
s are copllege graduates. In
oxrder to carry firearxms, they must take. an
orientation course on the use and handling of
firearms at the Nassau County Police Academy
and cdemonstrate their proficiency through gualify-
ing at the PQlice Range. Also, by the very
nature of their job and as a result of in-service

Tt

0

ining programs offered by our department and

approved by the State Division of Probation and

Judicial Conference, Probation Officers are

Probation Officers

presently are considered to be on duty as Peace
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Officers twenty-four hours a day, but are not
supplied even when in the field, with radio
;quipped cars with which to call in immediate
rolice assistance. We work closely with the
F.B.I. and State and City police’as well as with
all local police authorities in’perfo:ming the
law enforcement components of our jobs. This
includes the sharing of information and prompt
access to Police and District Attorney's files.
Often, Probation Officers in the field ride with
a detective in an official police car to apprehend
Violators and make visits to informants and other
parties toc elicit information as to their where-
abouts. We feel that these relationships would
be seriously endangered by the proposed Criminal
Procedure Law. Our role as authority figures and
symbols of law and order would also be emasculated
and our relationship with the Probé*icners would
lose an important aspect of its crime deterrent
potential. We would become to these péople just
another caseworker, a welfare aide, neither to be
respectea nor heeded. The Federal Government

apparently recognizing this, considers its
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Probation and Parocle services to constitute

ts members Federal

e

hazardous duty, and affords
Peace Officer status.

Gentlemen, I am sure

that the emasculation of our roles as law enforce-—
ment officers is not what you intended for us.
I am also fully aware that it is your intention to

exempt us in special statutes from the legal
sanctions on carrving concealed weapons. In this
plan, however, for reasons I have enumerated

above and will enumerate below, our effecitiveness

would nevertheless be diminished.
MR. BARTLETT: May I put a couple of

questions? Is the position of the probation
officers that they want on-duty and off-duty

police officer status?

MR. BARTLETT: - Yes.
MR, LEWIS: {Continuing) We do

applaud the expanded powers afforded to Pxobation

Officers under Section 210.30 of the proposed
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Criminal Procedure Law, as we feel this can
increase our effectiveness in the field and in
protecting the community. This section, however,
leads to several of our questions. For instance,
the Probation Officer will be empowered to arrest
on the spot and without a warrant a probationer
whom‘he has good reason to believe has violated
the Conditions of his Pxobation, and to search
the premises vhere he is apprehended. In what
manner is he to treat accomplices or consorts if
the Violation consists of a crap game, a narcotics
party, disorderly conduct, assault, or a number

of other such offenses? In what manner is he to

1=

act if a2 search of the premises where the

probationer is apprehended, but does not reside,
uncovers a cache of narcotics or burglar's in-

struments? Is he Lo make arrests under these

itizen? Can he make

circumstances as a private

5
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atter case as a private citizen,
when as a private citizen he has no right of
access to theApxemises? We submit that this would
be impractical and unrealistic and raises serious
la s to propxiety of arrest, search

cguestions o 7

P
o
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and seizure and admissability of evidence. This

I3

also carries serious implications in regard to

1
h

tort liability of the Probation Officer so acting.

[ ¥

.

In the same general vein,we would reqguest the
authority to stop and frisk a probationer, only
to a probationer, upon reasonable belief of a
Viclation of Probation and as a valuable adjunct

to our law enforcement responsibilities and the

necessarily effect an arrest
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concern to us is the apparent ambiguity  which
exists in stipulating who may execute a warrant
Of arrest, &s exists between Section 60.40 and
6C.50, which reserves this power to those
defined as Police Officers under Section 1.20,
Subdivision 15 and Section 210.30, which states
that warrants for Violations of Probation may be
issued by the Court and executed bﬁ Probation
Officers. We feel that this confusion cén be
easily removed by the inclusion of an additional
phrase in Article 60, clearly specifying the

arrest powers of the Probation Officerx.

I will not guote from the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

N
foat
)]

text the complete statement of Commissioner

3

McCGrath in regard to police officer status, but

ot

just advise you that we also do oppose, with you,
the retention of the list presently contained in
Section 154 of the Code of Criminal Procedure.

We, too, gentlemen, are opposed to the retention

o

o

the unnecessary "laundry list" @reSently con~
tained in Section 154kof the Code of Criminal
Procedure. We have heard other groups come before
vou, citing that they face convicted felons and
other criminals in the pexrformance of their

jobs -- in jail, in detention, in transit, in
court -- and reguest Police Officer status. These
are the very same criminals whom we see in their
homes, in their communities, in the ghettos, in
transient hotels, in the streets at night. Yet, we
do not ask for full and unlimited police powers

accompanied by full and unlimited oolice respon-

[.u

sibilities, nor do we ask for nothing more than
exenption from the firearms laws. We do not see
ourselves as a group of "Junior G-men” running
around the streets at night looking for criminals

L) L3 -

o arrest, or being called out o quell riots and

%3
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which you have given us. We reguire these addition-
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civil disoxdexrs. Ve do not see ocur female Officers
being reguired to overpower a 6'2" two hundred
pound rapist oxr hurglar, while using only justi-
fiable force. ¥What we do ask for is a status

commensurate with the authority and responsibilitigs

in the proposed Criminal Procedure Law -- something

which you have done with very few of the present

for expanded
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groups of Peace

powers to perform the expanded responsibilities
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the points which we have raised here today, it
becomes apparent that some statusiin between
Police Officer and “Private Citizen With 2 Gun®
need be established for Probation Officers.
Toward this end, we respectfully suggest that a
“Special Designation” could be established,

applicable during regular duty hours and other such
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times that we are performing official functions,
which could grant to the Probation Officer certain
special police powers or certify him as a fully
empowered auxiliary to the regular local police
authorities.

Wow, before I close,b
there are a couple of guestions which have been
brought to me by some of our members during the
lunch recess, one of which, I think, is a

semantic guestion referring to Section 210.30,

Subdivision 3, which indicates that a probation

officer can arrest a probationer under his

I

{2
n
f-

o

¥
»
L

superv
Mow, the guestion is
that if I, as an officexr in the field, see a
probationer not directly under my supervision
Violating the conditions of his probation, would

I be ecmpowered to make an arrest? This would be

a man who is under the supervision of my depart-

ment.
MR. DENZER: Arrest Ffor what?
MR. LEWIS: Vicolation of probation.

This is a semantic guestion. It says, "Under his
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MR. BARTLETT: I take it you would ask
that you certainly have that authority as to
anybody being supervised on probation in the
county?

MR. LEWIS: It would be our feeling

anyone who is under tne jurisdiction of the
probation office of Nassau County. Also, what
coverage or protection would there be for a
probation officer who was attacked while off
duty by a probationer waiting for him down in
the garage of his apartment building, or outside
of his home?

MR. DENZER: 35.15 of the Penal Law.
That permits anyone to use deadly physical force
to repel’ any physical forcé against him by
anybody else; police officer, probétion officers,
private citizens.

MR. LEWIS: If he were injuéed, would
he have any form of coverage since this is, in
actuality, a job related ihjury which we would
be suffering on a job off duty?

MR. DENZER: I can't answer that
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physical problem.
MR, LEWIS: I would like to thank vou

gentlemen on behalf of the Nassau County Probation

MR. BARTLETT: Thank you« We will txvy
tc resolve the difficulties in some Ffashion.

Now, we will hear from
Suffolk County. We have two. Do you both intend
speaking, Mr. Morris and Mr. McGrath?
MR. MORRIS: Yes, sir.

Mr, Chairman, Mr.

Commissioners, I want to submit the prepared

v

ext of my sta

i

tement in the interest of time

consumption and in the interest of avoiding

redundancy.
HMR. BARTLETT: We appreciate.it, and

chis will be part of the record supplemented by

MR. MORRIS: I endorse the stétements
made by HMr. Xent Lewils, ay colleague in Nassau
County, and also my counterpart.

I appear before the

New York State Commission on Revision of the
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Penal Law and Criminal Code today in . something
of a fragmented role. On the one hand, I appear
to represent my colleagues, the members of the
Suffolk County Probation Officers Association,
as their President and to serve as spokesman for
their views. At the same time, haweve:, the
opinions I intend td express are my owﬁ produc—
tions; and thus I speak also as an individual
Probation Officer and as a private individual
who will be governed, I presume, for a long time
in the future by the Commission's proposed
Criminal Procedure Law. Finally, I appear before
the Commission today as a teaching Sociologist,
with a research interést in Crime and Delinguency;
and I am grateful for this épportunity to ex?ress
my thoughts on the proposed Criminal Procedure
Law.

Just as ny personality
and identity today are somewhat divided, so, too,
my purposes for appearing’before the Commission
are somewhat fragmented. I do not take to this
speaker's platform to condemn or to criticize the

%
work and effoxrts of the Commission in drafting
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this proposed Criminal Procedure Law. On the
contrary, I wish to acclaim publicly the Commis-
sion's tireless labors in drafting the Revised
Penal Law, which went into effect on September 1,
12967, and for its monumental ef fOltS in draf tlng
this proposed Criminal Procedure Law to bring
this Code into conformity with the prééent
Revised Penal Law. As well, the holdiﬁg of
these public hearings to permit those interested
to respond to the proposed new Criminal Code
deserves great accolades, for it is no easy task

to assimilate, evaluate, and incorxporate those

e

deas brought to the Commission's attention at
these meetings.

At the same tlme, I
feel there is much to be grateful for, from a
Probation ?eTSDaClee, in the sections- of the
proposed Criminal Procedure Law that deal
specifically with the Probation function: It
is reassuring to take ndtice of the inéreased
powers and responsibilities the Commission has
delegated to those in the field-of Probation. It

is also comforting to observe the recognition
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part of the New York State Law Enforcement Net-
work by the Commission. Even a casual reading
of the paragraphs dealing with Probation shows
that they are well prepared by Lhose with a
deep understanding of the procedures and
practices of the field of Probation and who

closely perceive the role of the Probation

function in combating Crime and Delinquency.

o

dy chief purpose in
appearing here today, however, is to take

exception to one particular aspect of the pro-

223

posed Criminal Procedure Law, viz., the deletion

of the status of Peace OFfficer which now applies

to Probation Officers under Sec tion 937 of the
Code of Criminal Procedure. I wish to consider
the implications to the field of Probation

deriving from the Commission's conscious and’

4

deliberate deletion of this temm, "peace officer,"

from the current Code of Criminal Procedure.
Before sounding too
critical of the Commission, however, let me

hasten to add that I am in full accord with the
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Commission's purposes in deleting this designation
of "peace officer" from the proposed Law. There

g

are presently multifarious agencies shrouded
under the umbrella of this rubric, thereby re-
ceiving the right to make ”reasqgable cause"
arrests, when in actuality they seek only exemption
from the criminal sanctions against péssession of
firearms. I am also in agreement with the
Commission that the same purpose might be served
simply by granting appropriate non-police groups
immunity to the firearms sanctions by passing
special amendment {s) to the Penal Law.

I differ with the.
Commission on this iséue, however, to the
extent that I believe the classification of
peace officer should be retained for Probation
Officers and Probation Administrators, and not
alone in order to exempt them fro@ the firearms
sénctions found in the Penal Law, althouéh
arguments advanced on those grounds aléo have
considerable merit. For the remainder’of the
time allotted to me, I should like to reviéW’

the basis for my position in recommending to
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the/Commission that this designation‘or some other
appropriate appellation be embodied in the new
Criminal Procedure Law.

Since the argument
concexrning the carrying of weapopg»has been the
one that has been sounded moéﬁifrequently, i
would like to consider it first, as répidly as
possible, remembering that it is not the only
argument in defense of being labeled peace
officers nor is it the most compelling argument,
as the Commission is aware. Nonetheless, I am
sure the Commission recognizes the sincerity and
validity of Probation Officers in theif‘request
to safeguard their safety and preserve their

self-protectio

MR, BARTLETT: Mr, Price cpnsiders
himself to be one of you, as you know.

MR. MORRIS : I do differ with the
Commission on the éosition of the peace officer
status, and this ig my main point of cbhtention
here today. I do feel that of peace officers.

I see one of the primary arguments which is

sometimes overclouded by the argument of
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overprotection, the result and the failure of the
probation officer in carrying out his sworn duties.

At every moment, in the

performance of his duties, the Probation Officer

comes into contact with convictedkpr adjudicatgd
criminals. Many hours of his W6;king day aré
spent in the homes of criminals, with the families
of criminals, in the ﬁéighborhoods and ghettos

of criminals; and it is impossible to do this job
adequately without some protection. There is
clear and present danger for any Probatipn bfficer
who is doing his duty properly, for to do the job
properiy, he must not only be a social worker

for those probationers who can benefit from
casework principles; but he must also be a law
enforcement officer dedicatea to the protection

of the community for those probationers who will
not respond to casework principles and, therefore,
must be removed as a danger to society. To.
perform totally one function or totallyAthe othei
is to perform only half the ;gb. He usually

works in high-crime-rate aréas where recent history

has shown there is an increasing disregard and
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circumstances where sufficient protection could
mean the matter of life or death to an officer
intensify day by day in direct proportion to
the rise in crime and the unlawfglfattitudesvaf'
the general public. If he is to perform con-
scientiously under such circumstances; he must
be given the use of a weapon at his coﬁmand to
protect him from possible reprisals and to carry
out, without fear, the powers mandated to him.
It goes without saying
that our powers of law enforcement, for those
sentenced to probation, have been expanded
greatly by the new Criminal Procedure Law. Un-
questionably, this will enable us to do a much
better job of supervising tﬁose who will be on
probation; and I feel the Commission acted
wisely in augmenting our powers of;arrest,
seaxrch, and seizure, It appears somewhaé
incongrous, however, to enlarge ouxr léw enforce-
ment powers, on the one hand, and to remove
the right to carxy a weapoﬁ for self-protection,

on the other hand. To expect a Probation Officer
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to assume his present duties, plus the added
duties assigned to him by the new Criminal
Procedure Law, without providing for his life
and safety, is possibly too exacting.

There are more implica-
tions to the argument concerniﬁg the posseséion
of firearms than the mere need of a wéapon for
either self~protectioﬁ or societal protection,
however. If it is the thought of the Commission
.to cut down on the number of people eligible to
carry firearms (as the staff commentary&seéms
to indicate) this goal may not easily be accom-
plishéd by the omission of the "peace officer"
designation. While not all Probation Officers
carry a firearm at all times, virtually all of
them carry a blackjack, slaéjack, billy, oxr
other protective weapon at one time or. another.
Since the law does not provide for licenses for
an individual to éarry such weapons, Probation
Officers would necessarily have to ap?iy for
licenses for firearms, thereby actually increasing 
the number of people who wbuld carry firearms

because of their inability to carry another weapon
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" of their choosing.

Yet, perhaps, the most
severe possibility deriving from the loss of the
privilege of carrying firearms would be the
resultant failure of the ProbatignWOEficer in .
carrying out his sworn duties to enforce the law.
If "peace officar” status is abolisheé, SO are
the Probation Officer's powers of arrest.
Although Probation Officers are given power to
execute violation of probation warranits undexr

Section 210.30 {in contradiction to Article 60,

Joie

H

might add, which states that Police Officers

alone are empowered to execute warrants) and
although their powers'of arrest, search, and
seizure are justifiably strengthened in the new
Criminal Code, they may, if divested of peace

officer status, avoid such activities in an

effort to guard against civil lawsuits personally

‘directed at him. Presently, the Probation

Officer enjoys immunity from civil lawsuits by
virtue of his identification as “peace officer.”
If the Probation Officer is made to secure his

own license or is only exempted from the Firearms
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restrictions of the Penal Law, he would alsoc be
responsible for supplying his own lawyer, at his
own expense, for his defense, should a civil
suit arise concerning the use of that weapon or
the exercising of the arrest pqwgr; Such a
situation would result in the possibility of
serious out—of—pockét;loss for the Probation
Officer every time he carried out the duties of
his office. 1In such a situation, it is not in-
conceivable that he would curtail and avoid the
use of those powers which might result in his
being tried for civil damages.

Probably the most

compelling reason for Probation Officers and

peace officer is one that is overlooked in the
echoes of those surrounding the possession of a
firearm. At issue here is the reiationship
between Probation and other agencies of iaw
enforcement. Unequivocally, the primary function
of Probation is to acquife information for the

courts. Proper sentencing and disposition of

Jute

cases is predicated on the ability of Probation
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Officers to gather accurate information as
rapidly as possible. One of the unfoxrtunate
possibilities flowing from the loss of our
identity as peace officers is the jeopardizing
of this wvital function. If the ?;obation Officer
is no longer classified as a Pééce Officer,’he
has no legal standing noxr right to eniitle him
to be considered a LaQ Enfoxrcement Officer of
the State. If he is not recognized as part of
the Law Enforcement Network, he has no right to
the confidential and privileged informatioﬁ, which
is transmitted only between bona- fide Law Enforce-
ment Agencies. Such a loss would seriously
impair his effectiveness in gathering the in-
fbrmation essential to pre~sentence investigations
and would also greatly hinder his value in super—
vision of those sentenced to probation. The
cooperation that now exists between the Probatiéﬁ
Departments and the other Law Enforcemenﬁ Agencies
throughout the State and, indeed, thrdﬁghout,the
Nation, would, slowly but surely, disintegrate
since there would no ionger be a common bond or

tie between them. The Probation Departments would
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then simply become just another county or city
agency reguesting information to which they are
not entitled. We enjoy the close cooperation with
law enforcement agencies now because of our Peace
Officer status. Once we lose it{/it would be
similaxr to a member of the Suffolk County
Mosquito Control Commission asking thé>8uffolk
County Police Departﬁént for pertinent data re-
garding one of theilr cases or the Sanitary
Enginaer for the City of New York asking per-
tinent guestions of the Police Department éf the
City of New York. The answer in both cases would,
I am sure, be a very loud and vociferous “No,”V
or at the very least a demand to submit the
request in writing so that somebody of higher
authority could review the request and make the
decision on whether or not to releaée the in-
formation to an "outside agency."

4

MR. BARTLETT: You would still bhe

Iy

entitled to it, but you still have the feeling
hat you might not be treated as cooperatively?

MR. MORRIS: Yegs, sir:; I do. In-

fact, if I can cite a facetious example, it would
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be equivalent to the Suffolk County Mosquito
Control Commission requesting information Ffrom
the criminal force.

MR. BARTLETT: Not quite. We see
your. point. T

MR. MORRIS: With the elimination of
the Pe 1

ace Qfficex Staﬁus and thus the elimination
of the Probation Officer from the Law Enforcement
team, the Lrobation Officer would also not be
eligible to belong to many of the Law Enfo;cement
organizations in which he now holds membérship
and wﬁich serve a very important purpose in the
performance of his duties. These organizations

foster the development and maintenance of friend-

o]

03]

hips and contacts with members of other Law
Enforcement Agencies with whom the Probation
Officer is dealing on a constant or occasional
basis, and the contacts made in thgse-departﬁenté
through these brganizations facilitate the proper
supervision of a probationer and/or the rapid
dissemination of information to a Judge who is

.

ng a report to meke an equitable and just

RN

await

disposition of a case. Deprivation of these
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X

official identity would, I am sure, be more dis-
astrous to the profession of Probation than the

1.

the mere right to possess firearms,

Fa

loss o
although the implications of thaﬁyissue are also
ominous and grave as I have attempted to show.

In summary and review,
I have heen attempting to indicate the‘need to

permit the practitioners of the field of Pro-

Penal Law of the State of New York as true peace
officers. Exemption from the firearms section
of the Penal Law is not sufficient by itself:

for there will be occasions in the future when

jt

the Probation Officer will Ee called upon to
xercise the powers that he now has under the
identity of peace officer. Foxr him.to~fulfill
those duties, he must be given the;prctectioﬁ

that he now enjoys as a peace officer. éossession
of weapons for physical protection under the new
Criminal Procedure Law, though, would be in-
complete without the proteétiom from Civil

lawsuits as it is guaranteed to him at this time
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under the Code of Criminal Procedures. And,

most importantly, he must be permitted to retain
his identity as a Law Enforcement Officex, for
the nature of his occupation has prevented him
from ever being a complete socia;/worker in the
orthodox sense of the terxm. Thus, he must bé
allowed to retain the title that earns him the
respect and confidence of other Law Enfbrcement
groups and that now permits him access to informa-
tion for the court. To devoid him of this is to
emasculate the chief function assigned to him.

At this juncture, I
would like to make a concrete proposal to the
Commission to rectify the loss that I have. "o
‘been so laboriously pointing out. Obviously, I
would be remigs if I did nof present a recommenda-
tion to the Commission at this time’short of re-
introducing the obliterated teim of peace
officer to the Criminal Procedure Law. éection
1.20 contains definitions of terms in éeneral
use throughout the law. I¥respectfully recommend

o

that a definition of Probation Officer be included

within this section, specifying that Probation
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Officers shall have all the rights of Police
Officers when acting in their official capacity.

I thank you for letting
me call this information to the attention of the
Commission. L
MR. BARTLETT: Thank you, Mr. Morris.

Mr. Draffin.

t

MR. DRAFPIN: My name is Edward N.
Draffin. I am Assistant Director of Pfobation
for the County of Suffolk. I am here today
representing the administration of that department
which, incidentally, is the thixd largest
Probation Department in the State of New York,
exceeded only by Nasséu County and the New York
City Office of Probation.

I am here today to givé
the wholehearted and complete endorsement of oux
administration to the positions taken by'the’
Suffolk County_Probation Officers Assgciation, as
represented by‘its president, Mr. Martin Morris.
ie feel that each and every point made in that
statement is valid and desérves the utmost

consideration by this Commission.
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Here I would like to
depart from my prepared text at the redquest of
Judge Stark who asked me to make several points
for him after he made his presentation. One is
regarding the admissibility.

In thi; regaxrd, Judge
Stark asked that the Commission consiéér that i1f

t is the Commission's position that probation

=t

)

violation shall be appealable that some pro-
cedure be included whereby the appellants are
released in bail pending the outcome of‘thét
appeal, be placed under probation supervision,
again, by a judge, when he reaches that suspect
so he may be placed under their supervision during
a period of time.

MR. BARTLETT: Wouldn't that violate
the rights? After all, he was given a.sentencing
probation and during the period in which the’ |
question of the révocation of probation and the
issuance of a‘ﬁew sentence would be liﬁigated,

he would still be in that position. We will

make that clear. I think you are right.

MR. DRAFFIN: Also, 210.20 concerning
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-modifications of the conditions of probation.

This section regquires that a defendant appear
before the court in person when his conditions
are modified. This may cause some procedural
problems on an already overcrow@gd/court calendar.
What we would suggest, in lieu of this and what
is being done currently, that is that‘the
defendant be notified by the Probation‘Department
that a change has occurred that he be called in
and notified and sworn in a modifying condition
of probation agreeing to abide by these, and if
he refuses to do this at that time, he be
required to go to court and discuss it with thé
judge. We feel this would tend to alleviate the
court calendar set~back and take some of the’
burden off the judges.

Having attended the
Commission hearings on Thursday, Fébruary 15,
1968, it is my undexstanding that the Coﬁmittee
has stipulated as to the fact that Proﬁation.
Officers will be exempted from the Firearms and
Dangerous Weapons Sections of the Penal Law,*and

it is also my understanding that these exemptions
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will be valid on a twenty-four hour basis, three
hundred sixty-five days a year, with the exception

of

-y

leap year. This takes care of one~third of
the basic requests made by the Suffolk County
Probation Officers Association and the Department's
administration. For this, the Commission is
respectfully commended and thanked.

The other two-~-thirds of
the requests have been made, not only by the

=

Suffolk County Probation Officers Association,

th

but by the New York City sociation and the

n

+

New York State Association in Thursday's hearings.
These requests are basically divided into two |
categories: (1) an explicit clarification of our
powers of arrest in the perfoxmance of our official
duties and (2) a clarification of our ability to
recelve information and cooperation from other
law enforcement agencies, relative:to the per-
formance of our official duties.

Right now, both of
these points are clearly outlined in our status
as Peace Officers. With the removal of +his

status, these two areas become extremely cloudy.




10

11

12

13

14

15

16

17

18 .

18

20

21

22

23

24

25

240

Indeed, it would seem that with removal of the
Peace Officer status, a Probation Officer would
be relegated to the position of a civilian in
performing some arrests and to the position of
just another municipal employee,/;equesting in- -
formation from a law enforcement agency. Allow
me to pose several questions pertinené to these

points.

et

MR. BEWNTLEY: It is a very severe

violation of the defendant's right to do that.

1.

He has to be present in all stages of the

)]
r
e
!.l.
iy
»

proceeding again

. N
HMR. BARTLES

TT: I see your point.

=

We will look into i+.

ot

MR. DRAFFIN: I was interested in’

i

What happens if a
Probation Officer, with the extendéd powers
authorized in the new C.P.I.., comes upon‘a
probationer asg he is purchasing a packége of
heroin from a pusher, or comes upon a probationér
running a numbers bank in his apartment with

three other individuals? The Probation Officer
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can arrest the probationér for violating his
Probation, in that he has failed to avoid harmful
or injurious "aﬁics,.or he has consorted with
disreputable persons. But what does he do with
the pusher, or with the othexr operators of the
numbers bank? If he arrests them, does he do so
as a civilian, and incur the liabilituythat goes
with that arrest. If he had the powers and
immunities that he now enjoys as a Peace Officer,
there would be no question at all.

Can a Probation Officer,
who is constantly in and out of homes of convicted
criminals, and who, while in the home of a
probétioner, recognizing a visitor in that home

as a wanted criminal, go ahead and arrest that

¥

man with anything other than the protection

n a citizen's arrest

Jetn

e

afforded He can now as
& Peace Officer.

Can a probationer be

-t

arrested by a Probation Officer for the

comaission of a new offense, or only for the

conviction of a new offense; i.e., in searching

a probationer relative to special conditions of
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permission to this Probation Officer; if the
Probation Officer turns up a révolver, is the
probationer arrested as a Probation Violator

for the commission of a new offense, oxr is he to
be arrested by the Probation Officer in his
capacity as a civilian for the new offénse?

Under the present Peace Officer's status, there

f-te

8 no guestion as to the course of action taken,
since there is no liability involved.

With the imposed limita-
tionsras to ju
would these also apply to Probation Officers iﬁ
the execution of warrants. This would apply to
Probation Officers (a) in the execution of
warrants where an absconder is found to be
residing in another county within the State of
New York and {b) for a probation o?ficer from
Suffolk County Qho happens to come acrosé one of
his probationers viclating the con&itioﬁ of his
Probation while both are in a county outside ofA
Suffolk. If he had the same status and powers

that he now enjoys as a Peace Officer, there would
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be no guestion as to the course of action.
Article 210.70 limits

1 ’

the transportation »nower between counties. It

is stipulated in thexe that it is only between

County Courits and the Supreme Court in the City

Bt N

of New York. We reguest that has to do with
probationers being placed on probation in District
Couxrts and peace courts.

Mow, we transfer district

MR. BARTLETT: We will look into that.
MR. DRAFFIN: Otherwise, what you are

saying is that all probation transfers must go
through a county court judge when the county court

judge didn't place the person on probation: a

I will go into the
opposition of Mr. McDonough's statement today
regarding the proposed search of probationers.

It was suggested that, perhaps, it could be

uld

amended to read "Has® instea

of what it is now.

I submit to you that in order to have a definite

(,.u

interest —-
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MR. BARTLETT: (Interposing) I
just asked if that would meet with his objections.
MR. MC DONOUGH: I think you would have
to have a trial, a hearing for that. We have a
reazsonable reason to believe that/it is the job
of the probationer to help the”individuals and notv
to harass them, and we take exception éo any
suggestions that we wéuld harass peoplé.
MR. DRAFFIN: Can the Commission cite
any statute mandating the cooperation of other
law enforcement agencies in the State of New York,
the Federal Government, and the other forty—nine‘
States of this Nation, with the Probation Depaft—
ments of this State. As it is now,'we have
excellent cooperation and liaison with other law
enforcement agencies in these aforementioned
areas, because we are considered paft of the law
enforcement group. To relieve us 6f ouxr Peace
Officer status, ané to supply us with noéhing to
replace it, is to take away our memberéhip card
in this group and to relegate us to the position
of just another municipal department as far as

these agencies are concerned. We would then
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become on a par as far as law enforcement agencies
are concerned, with the Highway Department, the
Department of Social Services, and the Mosqguito
Control Commission, and would have no xright to

xpect the cooperation and info;mation which’is
now made availlable to us by law enforcement
agencies throughout t@e Country. A collateral but

important adjunct to this peint is that we would

Fa

lose our eligibility for membership in all o

|

the law enforcement agency organizations to which

so many of us belong, and from which we- have

[

derived the many excellent contacts which have
enabled us to perform our functions so admirably
up to the present date.

I seriously believe that

taking away Peace Cfficer status without re-

0
<]

1ething as equally protective

To our powers and ag exemplary of our .status,

vould do a great injustice to the Probation

system in this State and to the field personnel

MR. BARTLETT: Are you subscribing to

the request of the MNassau County group as
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xpressed by Mr. Lewis, you are seeking full

peace officer status while on duty?

MR. DRAFFIN: In my last paragraph,
I include a.simgle entence as to what we are
eecking. ’ L

MR, BARTLETT: You are not seeking,

as they pointed out, police officer status when

you are off duty?

£y

HMR. DRA

jw

W

Ik

i}
(13

Right.

h;

I do, however, gentlemen,

offer you a solution for voux perusal, considera-~

tion, and hopefully for your acceptance, which

would teke carxe of both of the areag I have

a

outlined. That is, the

o)

dition of a single
sentence which would read, "A Probation Officer
shall be deemed to have the same powers as a
police officer, while in the perfoxﬁance of his
official duties". If the Comm1831on will adopt
this suggestion, it will provide answers:to all
the above qguestions, in that it will‘pfovide

protection for the Probation Officer at the time

U.:

of arrest of a probationer or any collateral -

arrests stemming therefrom, and will also afford
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us status as a law enforcement agency, which we
maintain is necessary for the proper performance
of our duties. ¥ou have agreed to provide the
Probation Officer with the means éf protecting
his life. We are asking that ngfyrovide him,
with the means of protecting his pocketbook and

his professional identity. Without those

cannot reasonably be expected to perform his
duties as outlined in the proposed C.P.I.
We are not trying to

shun any duties. If you want us to be full

[

time police officexs and i

h

c

his is the way we
can get‘the coverage ﬁhat we need, we will
accept. We think this is armuch more realistic
approach to our problem. We don't want to be
police officers routinely twenty-four hours a
day. If I, as a probationer went #p to get a
pack of cigareﬁtes, there is no problem ﬁhere,

Thank you very much for
youxr kindness and consideration.

MR, BARTLETT: Thank you.

Murray Miller, who is the

b=
g
-
l.:
]
[.s .
n
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e Assigned Counsel Plan in
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Nassau County, I believe.
MR. MILLER: That is it exactly. May
I start off first, Senator, by saying we are
functioning well under the highly inspired bill
which gave life to our organizatign,
MR. BARTLETT: Pleaseé to hear it.
MR. MILLER: Mr. Chairman, gentlemen,
and I would like to iﬁclude the gentleﬁen of the
press in this brief peroration.

I appear as the Chairman
of the Legislative Committee of the recgntiy
organized, but functioning, New York State
Defender Association, which is made up of the
three divisions of Public Defense, Legal Aid
ahd Administrators of Asgssigned Counsel. ¥We have
met many times, we are now flooded, and mature.
Recently, at the Hilton, in conjuncéion with the
New York State Baxr Association, we met,_first as'
committees, then as board of directors and, then
as a organizaéion ner se.

We arrived, unanimously,
at the conclusion, first, that there was wexry

little that we could quarrel with in the proposed
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recommendations of this dedicated body of which
I am a Director. We believe conscientiously, and
we do wish that in these days, when we have to do

much soul searching and tyxry to exercise wizard
p )

[ah)

in balancing ouxr duties as public officers,
between the rights of the public and our congti-

nrantees to those who fought in the

T
«
i
s
Q
ot
V]
ot
(s}
o
5]

toils of the law, that first there is a most

refreshing stmosphere in which yvour oxrganization
is operating. Representatives of my organization

have appeared at all previous meetings,. and they

have covered the textual material to date, which

-

t was my job, as the last one at the last meeéing
to cover 1if none of them -- as if any of them

had not been covered hefore. Nothing has been
left unsaid.

MR. BARTLETT: We have vety extensive
testimony, especially from Mr. Becﬁer, as you

know.

ry

MR. MILLER: ‘ Mr. Becker on Friday

morning, yes. He has reported to me. It is my

belief that there should emanate from your body

something which will be time honored and memorable.
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I hope I am not embarrassing you by saying these

things because there are members present who

know "I calls them as I sees thean.”

MR. BARTLETT: You are very kind.
MR. MILLER: It is unfortunate in

these days when the less skillful and less expert
and dedicated and unslanted opinions'ﬁf the
public officials reach the mass media at which
this meeting has been conducted with a large

attendance of the public present.

e

MR. BARTLETT: I do have to say this
for Nassau County and Suffolk, that this has been,

especially this morning, the best attended: hearing

- we have held anyvhere in the State of New York.

HMR. MILLER: I trust that the press
is taking due notice of this, (Applauée) and
noﬁwithstanding a running battle with thé
gentlemen who will report, the sta?ament‘will

1

never be resolved. Fair trials, freedom of the

(v}

f

ress will never be resolved, just hand outs and
let them smell of roses when they should.
Gentlemen, it has been

a2 pleasure to spend this time with you on behalf
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of the organization I represent. I wish you well
and Godspeed, and thank you for this tremendously
public and dedicated task which you have under-
taken.

MR. BARTLETT: ' Thank you-very much. -You

We will now hear from
the Court Officers Association. I believe there
are two who want to be heard f£rom.

We have Mzx. Brackep
appearing from the Nassau County Court Officers
Association. Is that a different oxganization

from the Supreme Court Officers Association?

' MR. BRACKEN: Yesg, it is, sir. I am

counsel to the Nassau County Court Officexs

Agsociation which is composed of the Court Officers
of the Family Court, County Court and Districi
Court. At the outset, I would liké to say I am
very grateful for several reasons. One, %or your

patience. It has been a long day and one which

you will well remember.

1

iR. BARTLETT: I am beginning to wonder

about HMrs. Bartlett's patience. (Laughter)
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MR. BRACKEN: Secondly, as a practicing
member of the Criminal Bar of this County, I
think I can say we are all grateful for the
revised Criminal Law and the proposed Revised
Criminal Law. I think the deci@alfsystem of
codification is one that is a good one, especially
when there will be, updoubtedly, revisions in the
future. When people aren't used to dealing with
the old Penal and old Code, it takes a little

while to get used to it.

o

MR. BARTLETDI: You were not unanimous
at the outset in stating that.

MR. BRACKEN: I, of course, did not

 bring with me any raezors, any knives, as did

Judge Kelley or the probati@n department.
Essentially, I read your notes and I don't dis-
agree that the present section of the Code is as
Kent Lewis said, a longer list, ané I know ybu
don't want to make a night watchman at a étate
park at night a peace officer. Ostensibly,
however, we do have a bad situation in the lack
of police officers.

MR. BARTLETT: Do you say, Mr. Bracken,
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o

-hat we should, without guestion -~ will have to
confer, at least this much, on court ofi
operating in the criminal courts, the equivalent of
police officer function in and about the couri-

house? I think the real questi99ﬁ~~ I don't mean

E

te cut you short, but it seems to me that

clearly has r"evelomexh out of the meetings and out
of the discussions we have had with the court

h

£
Lo

-

o cers. I think the guestion now is whether
or not the court officer ought to have twenty-

r hour police officer status, and any comment

you have on that, we would be most interested in.
MR. BRACKEN: I would say this:

Humber one, your proposal under the Sullivan Law,

I believe, is only half a step. In finality I

think what should be done héré, there should be
specific provisions in your Code spelling out
the duties, the obligations, the r?ghts,fthe'
privileges and immunities of couxrt 30""oﬂnel in
spelling out the scope of their employment and

theiy immunity from civil and penal prosecution

for exercising their limited power.

MR. DENZER: Probably not in the Code,
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here this morning. However, I may point out to
you and, I think, anybody realiz§§ﬁone of the_{
duties of a couxrt officer is tb accompany jﬁéists.
Conceivably, somebody could txry to taﬁper with

the jury and the couré officexr might airest him

on the reasonable ground to believe, and at a
iatexr: date it may be found out not to be so.

He should be protected. It is his duty, to

uphold the law. I think under those circumstances,
he should be exempted from penal and civil

prosecution.

I thank you very much

I
Q
H
(t

he opportunity to be heard.

MR. BARTLETT: Thank you. .Mr. Brady,.
foxr the Supreme Court Officers Assbciation.

MR, BRADY: " Mr. Chairman, Senator
Dﬁnnei Senator Baxrtlett and mambers of-the
Commission, I am a Senior Court Officer and I

am speaking here on behalf of the Supreme Court

Officers in Nassau County. As you nmust have
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surmised, I am addressing myself also to
Section 120. I am not going to belabor this
point. t is evident by now you fellows have
heard it many times before. I probably will be

one of the last. o

MR. BARTLETT: The very last.
MR. BRADY: I am going to open

myself up to a little extent and try to answer oxr
claxify any reservations that the Commission
gseems to have.

MR. BARTLETT: Again, as I indicated

to MIT Bracken, the requirement or the propriety
of Court Officeré having police officer powers

in and about the courthouse, at least speaking

~for myself, individually, it makes sense. I

think the real question is: dJdo the Court Officers
believe that they ought to have twenty-four hour
police officer status? ‘We have heé:d:varyiné
opinions on this question from personel.’,ﬂAthe,m~~
selves, as a matter of Ffact.

MR. BRADY: Yes, sir, Mr.‘chairman,
and on that I bélieve one df the resexrvations

here would seem to be whether we have the propexr
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knowledge and the proper training. I could go

into a discussion on the question of examination

I

amiliar with the latest

el
20y
0]

and so forth. are
rules in the court under Penal Criminal Law
procedure because we come acrosg,it in the couxse
of our woxrk. It would be very simple for us to
say we will work on ﬁhe job and when five o'clock
comes, that's it.

I think one of the

-

here ig this, it would seem to be a

|

points
waste of talent and some sort oOf a dis-service
to the community, not only in Hassau, but

throughout the State. ¥You have a certain group

of Court Officers here who, apparently, you feel

e

are half-trained, semi-trained, untrained. These
men are willing to take ﬁhevobligation'of peace
officers on their own time and give to the

ited, -

community, no matter how limit some sort of

0

added protection, if you want to call it supple-

menting the police if and when a policeman is not
around in a situation, they would take the
obligation.

MR. BARTLETT: Don't you agree that the
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training reguired of any group to which police
officer status is accorded are to be measured
against the minimum standards now regquired of
police in New York?

MR. BRADY: I do, and I will get to

The only thiﬁg on this
other point here, you/have that and rodm to go
all the way . They are willing to give up their
own time to take this in off hours, this course in
off hours so they wouldn't be taken away from
their job. This goes for myself and other court
officers in my cburt and other courts. The
public is going to gain a certain amount of
court officers, added proteétion without a single
increase, without one penny increase in taxes.

Nassau County-is not
New York City. We are all propert? owners out

s

here. These men are willing to do it.

MR. BARTLETT: - If they had the

authority, Mr. Brady, I assume that the county
commitment upon that is the responsibility to

act, and would it not follow that a court officer
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who had twenty-four hour status as that police
officer and failed to act within his capacity of
a police officexr, would be subject to charges.

MR. BRADY: Correct. We are willing
to accept this. Yhe training would not be
desired, but absolutely necessary, not only for
court officers. I th;nk all police officers

in the State are going to be prepared, to some

extent, on this new law. This could be by

community programs. I think, basically, you are

¥

losing men who are half-trained, willing to take
it, willing to afford extra protection without

any expense to the taxpayers.

I could go into a lot

d

as I say, you

have heard them all. I wish you would interrupt

me if I could clear up anvthing else. There is

-

just one other point I would like to make and

that is, where do we stand if this goos through

e

as presently constituted? There are a lot o
other laws that you gentlemen are well familiar
with that provides the status of people of other

z

public status throughout the State.. We are not
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covered by any of these laws at all. We are not
covered by any law which outlines our duties

and obligations and so forth. We feel that,

i1}

irst of all, to drop us from the Criminal Code
it would have, of necessity, to be picked up in.
the judiciary law or some other statute. It

would be much simpler to just include it in the

resent Criminal Code when it goes through.

o

oo

MR. BARTLETT: The point was made that
no way do you find a real flushing out of the

responsibilities of a court officer. If you

attempted to deal with that in any way, it would
be inappropriate, I would feel, to have that in

the Code.

MR. BRADY: That is true because, as

you know, we are now on the Judicial Conference
who got their powers from the State‘Constitution,
and our duties and obligations are outlined
pursuant to Sections of the Judiciaxry Law. Now,
one point I want to bring up, if we aré not |
included in the present Criminal Code and it is,

of necessity, taken up into judiciary law, I

think it would have to be taken up in the
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Article 10 of the Judiciary Law. There seems
to be some guestion, the most recent one, 275,
Sub-second, where the powers of the Board of
Justices seams to have subsidized to the date
tﬁat the Constitution became eff@ctive, even .
though the Judiciary Law has not been voided.
I would suggest that it bhe covered unéer the
Judicial Conference Article in the Judiciary Law.
However, as I said before, I strongly urge that
it be continued instead of being picked up some-
place else.

Now, if there aren't any
other guestions on behalf of the gentlemen on
the Commission, I wanﬁ to thank you for making it
convenient to us for coming out here. If there is
anything else I could answer to you -—-
MR. BARTLETD: (Interposiﬁg)* You are

an employee of the Countv of Nassau?

MR. BRADY: No, sir; the State of
New York.
MR. BARTLETT: I asked this question

in New York. It seems to me that the Commission

ought to hear from the Board of Supervisors of
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Jassau County and from County Executive Nickerson
as to what they are willing to undertake by way

of an extension of couxrt liability and the

o

municipality in granting off duty police officer
status to a group such as the County Court

Officers, and the same guestion could be asgked as

:-.
O

i
g
0
n
o
o
r

te of New York and to you fellows.

MR. BRADVY: "This is true, and what-

d

ever cost it would cost theam, it would have +to
be a lot cheaper.
MR. BARTLETT: This has been the very

heart of the bailiwick guestion here in New York

n existence since

[

for many years. It has been
1963, that we are wreétling with this problemn,.
and, to my knoWledge, they haven't made a report
yet. It is a tough one.

MR. BRADY: There is one thing I

would request, and I hove you don't take it that

Fh T

I acquiesced on it, but in the interest o saving

time, Justice Gulotta, the administrative judge
: ,
out here, has forwarded a letter to the Commission

and I reguest that be made part of the record.

MR, BARTLETT: Yes, we received the
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letter from Justice Gulntta just the other day.
MR. BRADY: Justice Gulotta and
Judge Kelley.

MR. BARTLETT: Extend our best to
Judge Gulotta.

MR. BRADY: I would like to tell
Judge Gulotta that ybu are familiar with hié
viewpoint. Thank you vexry much.

MR, BARTLETT: Yes, six?

MR. SCHNEIDER: My name is Philip G.
Schneider, for the State of New York. I speak on
behalf of the District Court.

You say the peace officer
status should be limiﬁed to couxrt hours and
around the céurt. 1t should be from one court
building to the other. We do carry sums of money

and coins from one court to another.

MR. BARTLETT: Take juries out to eat.
MR. SCHNEIDER: I am talking about money.

We also have instructions by judges to follow a
defendant and see if he drives a car and if he
does so, arrest him and bring him back. e had the

time when a judge found a bomb in his car and
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other things. I think this should be considered
too, in and about and avound the courit building.
MR. BARTLETT: Perhaps, instead of
trying to deal with it geographically, we should
deal with it in the course of yoqxxduties,

MR, SCHNEIDER: That's right. Thaﬁ's
what I wanted to bring out. I want to thank you
very much for your extensive work in tﬁis new
revision and I apwpreciate being here today.

MR, BARTLETT: I want to thank vou all

-h

oxr having borne with us through a long. day. We
have ?een.éelighted with the comments we: have
received, whether they were critical or other-’
wise because it is oniy by our getting expressions
of this kind that we can do our job as it ought
to be done. Again, my thanks to all of you fox

coming today.

]
J=te
]

£l

The hearing adjourned.
(WHEREUPON THE HEARING WAS ADJOURNED AT

4:30 P. M.)
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