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MR. BARTLETT: Ladies and gentlemen,

the hearing will open now.

I am-Richard Bartlett,

Chairman of the T m_oorary Commission on the

Revision of the Penal Law and Crimina! Code.

The Commission is holding a hearing here in

Nassau County this morning on the proposed
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Here with me, and our

Criminal Procedure Law.

host, m mber of the Commission, Senator Dunne.

We are gratefu! for your hospitality, and, I

guess, you welcome us into the capacity, as

President of the Nassau County Bar Association.

Other members of the

We are happy to be here.

Commission here with me this morning: Edward

Panzarel!a from Kings County; representing the

Senate Finance Chairman, Robert Bentley;the

Executive Director, Richard Denzer and counsel

to the Commission, Peter McQui!lan, and at the

end of the table, Charles B. Rangel, Secretary.

We are here to elicit

comments and criticism on the proposed Crimina!
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Procedure Law which has been tentatively formulated

by the Commission. We are, with this hearing,

concluding our first series of hearings on the

proposal. We wil!, again, re-evaluate the

CrLmina! Procedure Law in the coming weeks based

on self-criticism and on comments we have re-

ceived at our hearings, and before the conclusion

of the 1968 Legislative Session, we will submit

to the Legislature a proposed Criminal Procedure

Law for study purposes o only. We will hold hearings

again on that revised formulation in the fall of

1968, after which %.e will again go through the

proposal and, finally, submit for and reco L-unend

passage of a new Crimina! Procedure Law for NevJ

York State in the 1969 Legislative Session.

We are anxious, of

course, to hear_groin the bench, the Bar, law

enfore q%ent, public and private agencies who are

concerned with the a ministration of crLmina!

justice in New York, and last, but hardly least,

individua! citizens who are concerned about the

processes of criminal justice.

We, of course, expect
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that the Legislature, if it enacts the Criminal

Procedure Law in 1969 will, as it did with the

Pena! Law, defer its effective date at least

until 1970 so that, hopefully, all of the bugs

and gremlins hich inevitably find their way

into works of this kind, will have been discovered

and routed up.

• he statement of the

Field Co T ssion in submitting its code of eighty

years ago se ms appropriate to this moment. They

said, "In submitting the result of leir labors

to the legislature, the Commissioners will not

pretend to assert it is free from omissions and

defects, for no human work can be without them.

They have spared no exfo_t to render it perfect

and, in return, they ask for the candid considera-

tion of the Legislature and hhe people "

Those words have a

De_zectly valid ring here for us today.

Our first witness this

morning wil! be the Court Judge of Suffolk

County, Judge Sta .

Before you begin,
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Judge Starks if there is anybody here from the

press sitting back there, if you wish to be

seated here at the table to my left, you may

do so.

JUDGE STARK: Mr. Chairman, gentlemen,

first I want to t/%ank the Commission for the

opportunity of not having to go all the way to

New York City to attend one of your hearings

and testify° i want to thank Senator Dunne for

arranging for this hearing in Nassau County. I

think all of us know the size and complexity

that the two counties of Nassau and Suffolk

have become over une past four or five years°

We do, to some extent, consider ourselves an

entity among ourselves, and i want to thank the

Commission for giving myself and the other

• , itnesses the opportunity to testify this

morning without having to fight the Long Island -

Expressway all e way to New York.

MR. BARTLETT: We are happy to be out

here.

JUDGE STAR!I:

over the last four or five months ever since the

5

I have had an opportunity,



1

2

3

4

5

6

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

20

21

22

23

24

25

proposed law was promulgated by Thompson Company,

to go through the matter in some detail, i

confess, I have not read every word from cover

to cover. nis would be quite a formidable job,

but I have concerned myself, primarily, to items

in the proposal which concern the a -inistration

of justice through the court process, once the

matter comes before a court in that that is

primarily a matter of my concern.

I would comment, first,

that in my overall opinion of the proposed law,

I think the Con sission has done one tremendous

job. We al! know the mish-mash and collection

of unrelated sections that we have lived with

for so many years under the present Code of

Crimina! Procedure and, here again, the s ne as

you did with the Penal Law in shortening the

matter and consolidating many, many matters and

eliminating matters which were of historical

interest, but nothing else, i think the Co hmission

has done an excellent job.

! would like to co nent

on severa! areas which relate to the trial
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process in which changes have been made° some of

substance. Here again, I have no argument with

these, inm_v experience in the court, I find

that these would be good changes. The first one

i would refer to, of course, is the modification

of the existing corroboration of the testL ony

rule. i think the Commission has proposed a

very excellent standard in dlis regard. Basically,

you are putting this into the Federal situation.

I can't see any argument wituh this, I can't see

any prosecutor arguing with this particular change.

This has given us a great deal of difficulty in

the trial courts over many years and is a good

advance in the prosecution of crimina! cases.

The overall rule that you

propose as to the a uission of a confession or

statement, of course, complies with existing

constitutional ia , and I am happy to see hat

you didn't attempt to codify rules and, rather,

left the matter in a very broad field not

violative of constitutional process, which stil!

gives us an out in future years whether the

Supxeme Court backs down or went ahead. This
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bil! puts t -he Federal law in compliance ;ith

the Federal constitutional standards°

One matter that has

given us a great deal of concern, which I .

happy to see is one of the reco endations, .....

is that there is only one basic form of in-

dictment or cr _ ..ina! acquisition° As al! of
7

d.ifferenu districtyou know, the - 7" - J-pracu_ce of

attorneys has been some use the short fo .n or

simplified form, some use the long fo ,

depending on what type of indictment is chosen

by t! e district attorney° This always results

in a great deal of difficulty in the pre-trial

motion then° There is also the argument as to

how much you - ere uolo. or werei 't told. le

outlining of what has to be in the indictment

in one parti eiar fol is very •good. However,

you still give the defendant the option of bringing

motion for more particulars and leave this in

t/%e discretion of the court rather than to

attempt to codify with additional particulars.

I feel that the single

pre-tria! omnibus motion is a great advance°
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Those of you that have been familiar wi'Lh the

problems in the court over the past nue er of

years know the multiplicity of different types

of motions ti at we have to decide and, of course,

this has = lee_ayed the ultimate trial process,

and now to begin everything in one motion and

put the responsibility on the moving party to

get that motion before the court rather quickly

and get it determined, is a great advance.

Getting down to a few

little personal observations which strictly

azzecu the trial judge and nobody else in rile

process, I ant to compliment the Con ission

on eliminating 7hat has become a very controversial

thing among judges, the so-called mandatory or

possibly mandatory marshalling of evidence during

the course of a tria! in the charge to the trial

jury. Many of us have found that this adds a

tremendous .ount of time to the charge, it

doesn't, I don't think, add anything to it.

Most of us, in our charges, refer to evidence

in some form and combine "this witch the basic

intentions of the parties and, I thi this would
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be sufficient.

lq, napp deserves the credit for that. I don't

know if he is running favor , ith judges or not,

but it is the most popular changewe have made.

JDUDGE STARK: i am happy to see that

a very muddled situation is going to be clarified.

This is the clarification of the !Jlussenden rule,

also, in a judge's charge to the jury in the

lesser included offenses. Here again, we have

not had any clear guidelines from the higher

courts and this, i feel, is a very popular

legislative area .[here the ComMission can

recommend to the Legislature a clarification in

this area and some clarifications on one rule

that you reco Lmended which didhn ' t exist before,

or maybe it existed as an ex facto practice but

never a jury_, is the partia! verdict !e to

permit a jury to bring in a partial verdict under

charges that have been submitted to them.

Now, going on to your

proposed post-judgment motions, this again is an

area where I feel the Commission has done a
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tremendous job in attempting --w'e wil! stil! in

later years find out whether the att . pt has been

fruitful -- to try_ to combine al! of the post-

jud nent applications, other than pena!, into

one omnibus motion. This, I think, is an attempt

and a ve laudable one to cut down the number

of successive State h beas corpus applications.

There again, i think that's good law. It will

depend on hc 0 the boys Upstate look at it in

the prisons after four or five years from now.

MR. BARTLETT: It is our hope, of coursea

to really avoid Federal litigation on Constitu-

tional issues by providing evez ground for a

review7 in the Ne York courts that are available

in the Federal courts.

JUDGE STAP<:

questions i have.

Now, there are several

Possibly, Mr. Denzer might

be able to answer them for me. I do not find,

in the proposed lavz, any particular section which

carries foz .ard what is now set forth in 335C,

a v rning prior to a felony plea of the possible

effect of persistent felony offender pr.0cegdings:
i

Do you cont nplate mandating such a warning before
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a felony plea?

MR. DENZER: We deliberately

omitted that, Judge Stark. We discussed it a great

deal. It se s to me that when you start giving

every kind of warning t!tat you can possibly think
.J

of and every_ kind of a onition and instructions

why just that?

JUDGE STARK I am not arguing with it.

I think, if a man is represented by counsel, as

he has to be at all stages, we are adding an

a . ful lot of the burden to the clerk put all

of these arnings in for someone who is standing

up there with, presm ably, an educated la er.

MR. DENZER: To fol!ow all these

lines to the logica! conclusion, I suppose you

might have to advise the defendant of every

sentence t/tat he might conceiv- bly get and so on.

JUDGE STAPJK= I don't think it is

necessary. ! just wanted to know if thai was

proposed.

Also, you have el minated

one section which has risen, occasionally. Under

the present Section 426, a jury is permitted,
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presumably, to make their ovn notes or m morand um

during the trial and to take such to jury room

with them. Now, as I see it, you have elLqlinated

any such permission, is that correct? I am

referring to Section 160.20.

- R. DENZER: They are permitted in

the court's discretion.

JUDGE ST ._qI<: But not their own notes.

The present code ] _eus them take their own notes.

I occasionally get a juror who sits there and

t es his own notes and I can't stop him,

technically, from taking them. in the jury room.

. DENZER: We haven ' t discussed

that. Do you think it is a good thing?

JUDGE STARI(: I have mixed emotions

on th . ere are probl ms of him becoming a

aom _nanu factor in that he has some private notes.

I am, basicallyt against the theo if we are

for the jury has the opportunity to come back

and have testimony re-read.

MR. LARTLETT: We are permitting the

juz y to have certainty as to what the witness

said if there is a dispute.
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JUDGE STARK: I third€ there is a

danger if you %ere to continue that rule. i

don't know how much of a historica! precedent

We did have something

in there s out notes orig-inally referring to

notes and ibits. nen I think, Te took it

out.

14

Lnat' s right.

%There are three particular

areas Mr. nai._ an, that I have several suggestions

in for the consideration of the Co a ission.

No, abet One, in your

omnibus motion to suppress, of course, you have

set forth the basic three areas of which a

defendant can move for a suppression of testimony,

evidence allegedly illegally obtained, confession

and so forth. Now, is that section proposed to

be re-drafted to include the so-called Wade

Suppress ion Hearing?

MR. BARTLE T:

that.

is has no z become a

L

We ill have to include

JUDGE STARK:
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Federally mandated pre-trial hearing. I

believe you are going to have to provide a

codification of a Wade pre-trial hearing.

MR. DF ZER:

JUDGE STARK:

It is an aw]. ard matter.

It is a ve: 2" difficult

matter. In my opinion, the court has been given

no particular standards. How are we to sit

there and say that this witness who is going to

make an in-court _eentiflca 1on how much that

may or may not be tainted by al! sorts of prior

looks at the d zendan even in the lower courts,

and so forth?

MR. DENZER: At the time this was

drafted -- and it is the s me situation now --

there was so much confusion now about whether

Wade and Stova!! really he_ . We didn't want

to freeze anything in here.

JUDGE STARK: As I can See it we

are mandated to have these hearings now, and it

should be put ino i don't think we can get too

detailed in hhese matters.

MR. BARTLETT: It would be your

suggestion that we keep it very broad?
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JUDGE STAR.K: Yes, Mr. Chairman.

No .{ the second area that I fee! there could be

additiona! codification, and I fee! it has sort

of been left just hanqing, a matter that concerns

a great dea! of people in tb_e process; the

district attorney, the court, the defendant.

This is the matter of your change of plea

s_tua ulon.

Now, as I see it in

your proposed code, you statutorily propose the

change of plea0 Thich has been the co umon thing

throughoutlthe statute for many years, and the

only language you propose as any guidelines at

all is the lan9 aqe "v{ith the permission of the

court and with the consent of the people."

Apparently, you have not

felt that you have to mandate a so-called

justification by t!%e people as exists in present

Now, I feel from my

ova_ experience, that the State should, in its

Criminal Procedure Law; set up some basic outline

of that procedure. We have had al! sorts of
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criticisms in this regard. We have seen studies

of tb eAmerican Bar Association° We have had

all sorts of conflicting views on this -- how

much the judge should participate, how much he

should not participate.

problems in this area°

We have all sorts of

One that has jush come

up recently is the Court of Appeals stating that

a defendant can basically, institute a plea to

a fictitious crL e, d%e crimes for ex _Dle, of

attempted manslaughter me_ng an al!owable sub-

stitutiona! plea on a homicidal indit ento We

have, also over the many years, have pleas to

attempted cr es where the completed crime has

absolutely been charged and co, it ted. We know the

plea is an att apt to knock down a p!ea to its

next lower limit° The way I read the procedural

here, i am not sure that an attempted plea to a

felony Jhere a completed xe_ony is charged, is a

lesser included offense and vhether there still

could be, for ple, burglary in the third

degree is classed°

MR. DENZE :

JO GE STAR/<:

!s that right, Mr. Denzer?

Yes.

Let's say the D.A. is
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insisting on a felony plea, so they knock out

attempted burglary in the third degree, but the

man has actually made an entry or r mained in

the building and attempted to eo_nmit a crime in

it. Could we still have the attempted felony
j,

as an acceptable plea?

MR. DENZER: We do have a definition

of the term lesser included offense.

JUDGE STAYd<: I read it.

MR. DENZER: l hen the statute pe .its

the plea to the lesser included offense° An

attempt, of course, ;ould always be a lesser

included offense under this.

JUDGE STARK: i am not commenting on

het .her !/-ou should set this up in legislation or

not. I do believe there should be a minLmal

outline on the overall change of pleao

Number One, i think you

have to specify that the D.A. should, at least,

give some oral justification to the court at the

time he consents°

MR. DENZER:

JOU3GE STARK:

0ral justification?

Yes. Written, i think,
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[R. DENZER:

issue, as you well know°

This, again, is a delicate

Particularly, in New

York City, you know, there are a n er of lesser

pleas there and just frankly speaking, it is a

pre-bargaining process, and the District Attorney,

I don't suppose, can always give an oral

justification.

JUDGE STARK: ! thi the Commission

should consider some broad Procedural outline,

from what I hear in another joint legislative

commission, in that they want to set up an

a ministrativetribunalo I think your Commission

should be wel! ahead of Senator Hughes' co mission.

MR. BARTLETT: YOU think weshou!d°flush

out the machinery for it?

JUDGE STARK: I think, somewhat, you

should outline a basic procedure in that regard,

that the District Attorney should give is

reasons to the court and then you get into the
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Now, one other matter --

and this has been thrown in our laps by a decision

of the Court of Appeals three weeks ago -- we had

a split mong the departments up to January !Sth

on the right of a probationer to appeal an order

vacating his probation and proposing a sentence.

_ %e Supreme _., on January 8th, basically

held a conflict between the Fourth and Second

Departments, held that such a ratification was

an amended judgment under Section 516, and was

appealable.

Now, in examining the

Appeal Article, Article 230, I don't know quite

sure whether you contemplate these t e appeals.

There possibly could be a re-sentence appeal and

it could be interpreted that way. However, I

think there is a very serious policy question
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in this whole field, t his v;hole new area of a

field that is no 7 opening up because of the Court

of Appeals' decision three weeks ago. I am not

against it. I feel that if a man honestly feels

he has been aggrieved by a violation of probation,

that he should have some remedy, he shouldn't be

cut off; but we are going to run into a hornet's

nest, ! t hi Z¢, as to hat standards the Court of

Appeals is going to p_plyo

There are three

appealable actions Nun ber One, if there has

been a hearing, t_he Court' s determination in

judging violation. Second!y there are .zo

discretionary areas -- the question of revoking

and if the Court revokes, the question of severity

and so for it is a new area.

MRo DENZER: You are perfectly right,

and you are right also v hen you say it is ra her

hazy when you say hether such an appea! can be

brought under 
•the 

provisions.

discussing it informally.

JUDGE STAP <: Cood.

matter.

We have been

Now one other

Basically, I fee! that the proposed
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Article 400 on youthfu! offenders is very good.

I have no argument Tith your hree different

proposals as to how a person gets youthfu!

offender treatment. These, i feel, are good.

I think the misdemeanor charge can eliminate an
J

a%ful !or of Da er %ork ,Tith no prior requ_ isite

as a great advance. The other matter is not

much different as to ho %e operate no ;, where

it is entirely the discretion of the court.

There are going to be

some mechanical problems %vith the substitituion

of the youthfu! of -e__der inform.ation

Mi . E .R_ LETT: Don't you fee! we

should require separate instruments?

JUDGE STAP/[:

get into xuru _er areas.

Yes, I do; but we then

If you do, and right in

the next section you say that a youthful offender

can then cop a plea, so to speakt to a less
÷

onerous part of the information. Now, this is

vez y acadexaiCo He would stil! be adjudged

youthfu! offender, al! the processes of punishment

could be L posed, but a lot of th a want to do

it because they have some feeling if they are
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charged with . o things, they can get part of

it left in absentia or dismissed. So, they are

faced with lesser punis mento Here again, I

think there should be a procedure where the

people have to give some reasons at least as to

why they are consenting to -dqe youthfu! offender

copping out to a lesser part of the youthfu!

offender information. T don't argue with the

principal, but here again, I think there has

got to be some procedure.

One thing ! very happy

to see is an additiona! disposition process for

a youthfu! offender. You al! know we have had

this dilen ma for years that we had only a cno_ce

of probation; suspended sentence or conhmit to

Elmira. i am. very happy to see a Class B

misdemeanor The County Jail, as many of you

know, there are many borderline youthful offenders

for whom thirty days in jai! oou!d do a beck of

a lot more good t/nan EL irao

! am happy to see that

you kept the Court gs discretion in 9"_ e_rec as

far as privacy of youthfu! offenders' p oceedings.
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That has been a matter of an individua! judge's

choice up to no%T. I can advise you that most

judges in my County have felt there is no reason

to bar the public from these proeeedingsi. We

have kept the proceeding: separate, but anyone

can come in and listen, and vTe fee! it has a

beneficial effect many tix es. I feel you are

quite proper in keeping the present privacy of

pre-sentence reports. I owever, you have given

the court leeway as far as a pre-sentence

conference, and let him. disc!ose as much as

he wants to in theDrivacy of Ch ..bers, but I thi

you are ve!-y proper in reco_ h.ending that there

be no authority given to a convicted man to

.t

demand thmt he seek such an investigation.

All in all, gentl en, i

want to compl ent the C mmission on what I think
%

has been a very fine job of draftsmanship. I

would ask you to consider some of the mathers

i have brought up tn_s morning, and thank you

again for " "pexT _culng me to appear.

MR. BARTLETT: _a_nk you very much,

Judge Stark. You were ve helpfu! to us. We
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appreciate ito

We will no hear from

the Police Commissioner of Nassau County, Frances

Bo Looney°

CO ISS IO IER LOONEY:

the Commission, staff.

Mr. Bartlett, members of

As the Commissioner of

Police of the Na'ssau County Police Department and

as a law enforcement administrator, lwould like

25

to express my views offer some recommendations

on behalf of the police c -umunit-_,f and I appreciate

the opportunity provided by e %e Commission to

appear before you at this hearing on the proposed

Crimina! Procedur Law°

! . ant to congratulate

the Commission and its staff for providing us

with a criminal procedure to match the compre-

hensive and modern Penal Code you have.previously

produced, and that is, of course, wi % the

w 
TI _exception of Article 35° can appreciate t1 e

tremendous task accomplished by the Co mission in

completely revising and reconstructing both .bodies

of our State's crLminal law and those responsible

are "to be connaended for their d nonstrated lega!
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skill and drafting ability.

'[_V rema.rks concerning the

proposed Crimina! Procedure Law wil! relate to

those areas vThich concern lavl enforcement and

will be confined to concerns vThich it is felt

should be Called to the attention of the Co .umission

for further study and consideration. I realize

that some of the suggestions d reco mendations

I have to offer may be de !ed peculiar to the law

enforcement effort and for t! at reason, the

drafters may have overlooked or failed to consider

lem in their deliberations.

Th . is v hy I have stated

on previous occasions, that the police officers Of

our State who are legitimately and =v_ ua!iy con-

cerned v ith our crimina! statutes should have been

represented on the Conhmission to project the

concerns and the vie% oint of the !a enforcement

establishment° Never eless, i am not here to

ta]][ about what should have been° nor is it my

intention to detract from the very fine work of

the Contmission. 4y only purpose is to present

some thoughts 0hich I sincerely believe may
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possibly contribute to an already outstanding

creation.

The first consideration

i ould l £e to call to your attention concerns

the elimination of the term "peace officer" and

the recognition of d%e police officer as the

primary law enforcement officer under the new

Procedure La ;. The concept of abandoning the

former Code's broad categories of so-ca!led peace

officers, which included almost every imaginable

5 . . 1type of public oxxlcla_ performing sonle executive

or judicial duty of a quasi-enforcement nature is

sound and realistic. I agree with the =v 'r so s

contention t at statutory recognition, which

carries with it the po% er of granting authority

necessary to perform the basic law enforcement

functions should be strictly limited to those

responsible for and charged with such f nctions.

Eowever, the proposed

/definitions of the term "police officer" appears

to fall short of accom !ishing the worthy

objectives of e revisors. The term, as defined

in Section 122.0 includes every member of an
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authorized police depa_z .ent, thereby conferring

police officer status on all police department

p!oyees, including civilian personnel such as

clerks, mechanics0 chauffeurs, school crossing

guards and many others.

MR. A - o°B_ .RT! T_.

it pexfect!y clear we are talking about the sworn

oxflce_s, of course

CCE, E4ISSIOkrER LOO[ EY: It would be corrected,

I assume, to reflect-that?

r . I p, LETT: Yes. 4e didn't intend

to have it have that broad reach. Thank you for

calling it to our attention.

CO .£.£iSS!OBIER LOONEY: I am certain hat was

not meant to be and I, thereforee propose the

term ' police officer" be !Lmited to those mentbers

of th Police Department who are s ;orn lay7 en-

forcement =9"o _ leers.

Secondly, as indicated,

the proposed knovzledge of our procedure is to

strictly limit the exercise of basic law enforce-

ment po :zers such as stop and frisk, arrest,

and search and seizure authority to the police

i

We agree. We v nt to make
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officer. This has been the legislative trend in

New York State since 1963 when su .ary arrest

Dowers .:Tere m_oadened, but for the first time,

only extended to one category of peace officer

kno zn as the "police officer." The term thus

took on a special legal significance requiring the

enactment of distinct statutory definition. Again,

in 1964, our legislators sho Ted their-preference

when they sa fit to entrust only police officers

Jith the exercise of broad confrontation powers

contained in the newly enacted stop and frisk

!a 0 . The police officer ,as being singled out

by our la nn kers and of al! the many and various

types of peace officers he, alone° was de . ed

zorthy of receiving "these grants of additional

powers and authority, and the reasons were obvious.

Our legislators felt confident that the police

officer could be entrusted witi greater po , ers

sim ly because they had, by law, established

minimum State-wide physical, educational and

medica! qualifications for the position and,

further, had mandated minimr n training qualifica-

tions for every police officer in the State of
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New York. t he police officer s viewed as d%e

professional law enforc ent officer, nd justi-

fiably so. That is why I seriously question the

geographical limitations placed on the police

3O

officer's arrest powers.

M/%o BARTLETT: Let m interrupt just

for a second° Commissioner. On Monday the

Legislature wi!! be given a reco endation to be

acted upon this year to permit a police officers

as defined in 154, a State-wide bailiwi for

felonies committed in their presence. Would this

satisfy you as an extension of the geographic

limitations?

CO ISSIO R LOONEY: Well, we would like to

see it extended throughout the State of Ne z York

where a police officer would have the power and

be able to exercise the power of a poi!ce officer

throughout the State of Ne 7 Yo ."

MR BARTLETT: It is our feeling, for a

crL e he itnesses, a police officer ought to be

able to act ever% here, but we have some concern

about police from one area investigating

investigations into the jurisdiction ithout the
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know, ledge or cooperation of the loca! agency as

po sl:oly being disz .otive of good law enforcement

practice.

COr iISSIONER LOONEY: I don't think that zould

happen. I think the spirit of cooperation of
J

police throughout the State of N .q York is that

one department would not conduct investigations

in t! e other.

! %ould like to continue

and just mention some of the reasons why I think

they should have the S tate- - ide po , er.

MR. DENZE_ : We have heard, perhaps,

dozens of witnesses over the last few days from.

agencies such as Correction Departments, who want

full police po% er, some of them do, at least.

'-7%eir arg x ent is that they wander around a_ner

hours, and so forth, they can supplement the

police depar nent and be of great help to the

regular police officers. I take it that you

don't fee! you want their help to that extent?

CO £:IiSSIONER LOONEY:. I m speaking solely for

the la%. enrozcealen officers the police officers

of the State of Nero7 York. i appreciate that they



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

2O

21

22

23

24

25

32

may have ants and desires, and I appreciate

their spokesman %ii! express those, but I tb_ink

t/fat ,hen we have police officers in the State of

New York who complied with State standards, minimum

qualifications s who comply with the only State-

wide training program, established by the Legislature

I think we can hold them apart. In fact, -the State,

itself, has held th n apart and said they are

capable of accepting much more responsibilities

because wes the State legislature, have f , ed the

min '... standards ° We have indicated and fixed

by law a set of minim ql training for police

officers o

MR. DENZER= I, personally, would happen

to agree it] you, but i just wondered what you

thought about that in that they could be a great

help to the police while t_hey are off duty.

0D£IISSIONER LOONEY: I thi e total

co L-unity can be very_ helpful to the police. As

,Te indicated here sometime ago, we do not believe

in the vigilantes. We believe that any law enforce-

ment must be under the supervision and control

and be trained by a duly authorized law enforcement
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agency, but i think t he public can be very

helpful, including the quasi-judicial enforce-

ment people .,Fno can make any information available

to US.

• ne establislmuent of
. is

such teritoria! " " " "_estrlcu!ons by a State statute

is conLo_euely inconsistent with the existing

phi!osophy in this State, , hich is one of

professionalization of police officers by t/%e

-- 
n , 

"
promulgation of State l a zs n.an a ing min num

qualifications and training requirements to

insure the proficiency of every police officer

t _roughout the State of Ne .T York wheuner he be

ployed by a vi!lage, county, city or -'d%e State,

itself. !f our police officers are all compelled]

by th_s State to meet the s zae standards of

- is quite illogical for the Statecompetency, _ u

to dlscr .&naue against certain of th -a because of

their place of [ployment. i submit tha' ti ere

is no valid reason whatsoever for our State's

Crimina! Procedure La <; to geographically limit

police officer arrest po , ers, particularly today

when ve have raised the standards and increased the
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caliber of all our police officers on the premise

that crime knows no boundaries, and we have to

have highly capable individuals perfozxming a law

enforcement function throughout the State°

MR. DENZER: Would you be willing
J

to have a village police officer, say fro St.

Lawrence County in Nassau , ho ----

CO_T4ISSIO R LOONEY: (Interposing) Yes, I

would. If i had a police officer from an ¢here

in the State of N ; York and who c ue to Nassau

County and witnessed the commission of a felony or

misdemeanor, I would not only agree to it, but

I would encourage him to take the necessary

action. I think theseve y 'ane • traane -" L -::-:

and selected men should be encouraged to do that.

We are operating today not in a parochial way on

a village ievel or a to ,rn level. We are

operating, at least i hope, on a State-wide leve!.

It is my contention that

a police officer is a police officer for all

intents and purposes, and it is in the best

interest of the public safety of the People that

he be not only permitted, but to be encouraged to
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act at any t e in the State of New York. _he

more alert - _ __c.n responsible police officers that

can be constantly engaged in the war on crime,

the better it wil! be for all law abiding citizens.

Under no circumstances should the State0 who° o

pursuant to State lej .T has certified police officers

as such, turn around and divest th ., of their

authority to act .zi hin the State. If "the

_p!oying municipality %.ishes to restrict their

police 9 " 9 • •o_z cers from acting in heir o_f c!al

capacity outside of _e geographical boundaries

of the coz- unity, it is possible that they should

have that option; but it is definitely not in

the best " - zinue-es°cs of la ,1 enforcement or the

people of the State of .z York for the state,

itself, to prevent a "- ura_z. d and qn/a!ified police

officer from perfo Tming his s zorn duty-of pro-

tecting life and property and preventing crime by

depriving h n of his police officer's arrest

powers and t/%e _ozec on t! ey afford from civi!

liability.

The incorporation of d e

Appearance Ticket Procedure in the proposed Statute
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is a worti while innovation. For approximately a

year and a half, our depar uent has been s ccess-

fully mployin9 a sialilar procedure in connection

with all misd uleanor and lesser offenses except

those which are non-bailable. Our experience has

been most favorable in that only eight defenders

out of eight hundred nlnety-two cited failed to

appear. %ile t! e concept of the Appearance

Ticket is quite acceptable, I do believe that the

mechanics of the procedure, as formulated, can be

further defined to help insure its success and

further extended to provide a greater savings in

pol!ce man hours.

As proposed by the revisor

the Appearance Ticket may be utilized in lieu of

arrest in all non-felony arrest situations and

the discretion to issue the ticket is besto% ed

'upon ti%e arresting officer. The proposed procedure

also provides for the pl0yment of the Appearance

Ticket as a method of statio house r lease 'i hout

bail, as wel! as and in conjunction with a deposit

l "Iof a1_o

"In 
analyzing ti%e entire
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procedure, it would seem that it would be mu h

more practical to limit the use of the Appearance

Ticket to station house releases, particularly in

misdemeanor cases. This would provide the same

desired advantages to the accused, the police

and the public; but more i _Dortantly, it would

permit a more discriminate appraisa! of the

situation by a superior officer, thereby insuring

its judicious use, and would enable the finger-

printing and photographing of a misdemeanant as

required under the proposed Section 80.11, which

will-fur !er serve to dete aine if the accused

qualifies for mediate release by the A! Dearance

Ticket° In fact, the necessity of accomplishing

the identification process mandated bySecti0n

80o10 and m <ing a determination as to the need

for bail as provided in Section 395.20 compietely

el minates the use of the Appearance Ticket as an

on-the-street release vehicle in misdemeanor

situations, and properly so.

MR. DENZER: Commissioner, isn't it

possible that one of your officers might come on

a fight somewhere in the neighborhood? The
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defendant is probably guilty of assault in the

third degrees but he is a local boy. Wouldn't

it be desirable to have the police officer that

kno% s him and the family and has been around for

years, instead of arresting h , and bringing him

to a station house, just serve the ticket there on

the street?

COM ISSiOT_ R LOONEY- In misd neanor cases that

I um referring to, he would have to come to the

station house anyhow because your ne - Crimina!

Procedure Law mandates that tiD_ey be photographed

and ="!nger-prlnted

M . DENZER:

in an Appearance Ticket case, only on arrest.

If he just had an Appearance Ticket he wouldn't

be finger-printed for that.

CO :ELiSSIOhrER LOONEY: hen it wouldn't be

consistent if you were finger-printing t/!ose that

0ere brought to Lhe station house. It would have

to be spelled out in talking about misd eanorso

Whether it is a misdemeanor out in the street or

in the station house, it is pretty much, the same.

MR. BEN_TVEY: Just overlook, for a

We didn't have that in min
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moment, that it is not spelled out properly about

the printing and so forth° What do you think

about the use of Appearance Tickets?

CO%E4iSSiOrER LOOTEY: We were the first and

only police depar' ent in the State of New York to
- I

use the Appearance Ticket exclusively for mis-

demeanor and assault cases. We have used it, as

I said, on a County- ,zide basis for a year and a

half, and only had the eiqht out of eight hundred

ninety- Jo fai! to appear°

MR. DENZER: The objection which you

just posed only applies to misdemeanor cases?

Co -r4.IS s IOh ER LOONEY:

MR. DENZER:

conduct --

CO ISSIONER LOOneY:

objection at all to that.

for many, many years.

That is correct.

Now, as far as a disorderly

(Interposing) No

We have been doing it

Section 75.20 should be

mended to conform wi 70.50, 80.10 and 395.20

by l miting the use of the Appearance Tickets in

misdemeanor cases to station house releases. This

would provide for a much more practical and
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rea!mst_c release procedure and wil! elL inate

the possible indiscriminate use of the Appearance

'2ickett provide t . e for idenhification processing

and, at the s e u e, make it readily avails_b!e

in appropriate cases.
i

%e next consideration

I want to address myself to is he theory and

operation of d%eAppearance Ti et as a nov ledged

by our revisors is identical to the traffic ticket

process. Also, as mentioned by the drafterss it

can prove advantageous to the police asia result

of the reduction of police involvement in post-

arrest processinq, thereby freeing the police

officer for a return to his regular duties. his

is al! very true, but unfortunately, the proposed

Procedure Law the Appearance Ticket procedure falls

short of providing the great potential savings in

police man hours that would be possible if it

had been deve!oped to the same extent as our

traffic ti [eh procedure.

!n connection with the

processing of an arrest, the greatest amount of

police officer time is spent in going to court for
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the purpose of executing the information at the

t e of arraig1 ent. This time can now be saved

by si ply authorizing the desk officer to ad-

minister the necessary oath to the arresting

officer in connection with the execution of the

znzormaulon in al! cases where an Appearance

Ticket has been served. This would eliminate the

need for evex-y ==o x_cer .Tho issues an Appearance

Ticket to appear in court at the arraignment

merely for the purpose of executing the information

This is the practice followed in traffic summons

cases, and there is no apparent reason why the

same practice and procedure cannot be adopted

%¢it/ respect to the Appearance Ticket process, it

would make the use of the Appearance Ticket more

beneficial in every respect and provide the

co--unity with more police patrol time which is

desperately needed today because of today's

increased d uand for police services.

MR. DENZ R. cuse me. We are

considering that kind of legislation. The fact

that it isn't in here is a result of an incomplete

Code _at er than of a decision not to have it.
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We are even considering one step further han

that -- I don't know vlhether you approve of

this -- suppose you had a form notice on all of

these infozYaations tb_at any false statement made

in there constitutes a crime under one section of

the Pena! Law You wouldn't even need s 0earing

or the oath for that.

kind of instrument?

CO};EISS IO ER LOOneY:

You knov , the form notice

i am sure, though, that

the police officers of our State° who are so well

trained, ould fully appreciate that, anything

that would indicate there were a violation of law.

i thir it might be considered an affront to the

police officers of the State to put that in there.

M-q. DENZER:

CO}E!ISS !ONER LOONEY:

Vh!f would it be an affront?

if you indicate the

person that xecutes J _e info ation releases that

what he is saying is the truth we have no great

objection to it; but i think we can depend on

the police officers, too.

MR. HEC TToA : This, Co[ issioner, would

be in place of swearing° He wouldn't have to be

sworn.
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more tLme.

CO E,!iS S IOk,ER LOONEY:

43

!t would save that much

Yes, that would be good.

We introduced and recommended legislation in at

area also. it is one area we wi!l save more

police time than any other area. Only a small

percentage of any misd neanor trials ever go to

trial, so, the police officer only comes to sign

the info nationo

It is noted %at the

provisions of our present stop and frisk applicatio

has been carried over into the present Cr ainal

Procedure Law without any further elaboration.

It was anticipated that specific authority to

mploy necessary physical force to carry out the

stop and frisk f nction would be included by the

revisors inasmuch as dle provisions of Article 35

of the Penal Law do not contain such authority.

The stop and frisk authorization provides for an

important and essential enforc aent function and,

as our Court of Appeals has stated, the right to

stop and frisk suspects in public is a necessary

and indispensable police power° This ! aited
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investigative confrontation and protective frisk

u-hhority should not be diluted by a failure to

legalize the physical contact and restraint -that

may be necessary to its accomplishment.

Althoughthe ut! orization

to employ force, if necessary, to effect a search

and seizure pursuant to a search , arrant is

clearly and _ • =- IsDecl ica_,ly set forth in Section 365.1

of the proposed statute, such authorization is

conspicuous by its absense under "the stop and

frisk provisions of J-' . .Seculon 70 70

MR° BAR_ ET : We %,7ou!d be better off

taking out the reference to 345.60 and covering the

whole thing.

CO. 4ISSIO R LOODTEY: i think you are correct.

7.,7e have to be very direct and spell out, wi- %out

e_cDaivocation0 as to what the police can do and, in

this ,Tay, give them he necessary po er.

Statutory authorization

is needed and it should .be included in the

appropriate provisions of 70.70 at t!%e s me tkme,

i_e Con-umission may ,zish to give some thought to

" ml
D ov!elng police officers , ith statutoz I authority
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to provide necessary force for the pur, oose of

conducting other lawful searches and seizures;

removing d monstrators from the highways, con-

trolling unruly crowds, and also to be utilized

x.in finger-printing and phouographlng of arrestees.

I think you have one

overall statute similar to the one we enjoyed

under the old 246° I "uhlnk the police officers

of the State would be very content "w_ n that. All

the functions ! previously mentioned are legal and

required police po%,Ters that we need° at is why

we have to exercise some degree of force.

i have made xive specific

recommendations :Thich al! involve the police

officers of our State, r&hgihg from the definition

of the term "police officers, " the unrestricted

exercise of police officer arrest po - ers; the most

feasible utilization of the Appearance Ticket in

misdemeanor cases; the _ "Doss_ole saving in police

man hours through a complete "_ e uenslon o f the

Appearance Ticke procedure, and the need, as i

mentioned last, to .ploy force under the stop

and frisk and the other statutes. I feel the
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proposals that i have made are all very i sportant

and are very vital to the law enforcement efforts p

and ! urge your Conu ission to give every consider-

ation to their inclusion in the proposed Criminal

Procedure Law° ank you very much.

I ° BARTI x_ o Thank you, Co uissioner.

i take it as to the effect of the rest of the
?

code proposa! upon the law enforcement officer,

you approve of it, in general?

CO, I!SSIONER LOO E_v: I approve of it, in

general° i feel we should give th all a chance

to work. i note, particularly, that the D.A. 's

/" I"offices uhroughou . ]u_ State have strongly

recommended wire tapping. We join in at. We

fee! that wire tapping is the single most important

instz nent of effective law - - "enxo c en c today. We

do not quarrel ,.Tit! any controls that you might

place on getting wire tap orders, as you have

reconh ended, and i think properly reco .-h ended that

they be under +'ne jurisdiction and the control of

the Attorney Genera! of the State and the loca!

D. A.

We have operated similarly
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here in Nassau County these ]_as many years.

Even thouqh e were granted the power and the

authority to secure ire tap orders, we did not

[ercise that independent of the D. A. We

operated . it h hLm. We have total confidence

in him and ! sure that other law enforcement

t aelr D A. i think itagencies have the s me in - .

is a good thing to have many controls on , ire

tapping because it is sensitive. I compliment

you for the controls that you have placed on it.

MR. BARTLETT° Thank you. You know,

for the State- ide bailiwick and wire tapping, the

Governor is going to send a special message to

the legislators on Monday urging that they act on

those and oh1_e - _proper ao_uinistration in that

session o

CO i!SS !ONER LOO_krEY:

MR. BAPTLETT:

Thank you°

is Judge Kelly here yet?

Do you want to catch your breath before you spe ?

JUDGE KELLY:

MR. BAR_ LETT-

JUDGE LOCIq A T-

Dunne, gentlemen:

Please.

Judge Loc an?

ChaiL _lan Bartlett, Senator

• e proposed Crimina! Procedure
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'-1 ' F 'Law re -_ec s t/ e same efzorc and dedication of

our revised Penal La , . it is surp_risingly readable

when you consider that it covers the entire

adjective lav for our cr _ .ina! procedure, and

the finest compl ent I can pay to it is that afte

carefully reading it, i v as only able to find

three minor suggestions.

MR. BAR LE : We are pleased there are

so fevT. We are happy to have your suggestions on

those.

JUDG LOC! !q: - Section 1.20 refers to

the definition of police officer on page t zenty-

five° !n your staff notes you recognized the

need for firea _nns being carried by jailers. We

are also going to need some provision for our

marsha!is in the district court because they handle

prisoners. Section 50°45 on page eighty-seven,

dealing - th Superseding T = . --- n, ol !., aulon provides

that v hen the superseding inform.ation is filed,

the origina! information is dismissed. Provision

must be made that when ti%is happens, the bail, if

any, is transferred to the superseding information.

Our experience has been that , e ; ould hold the
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original information, since the bail ?ras set

on th t until the - " xln=l disoosition of the

matter. There is no reason why your suggestion

h 'can't be follo% ed, . uu in the bail provision

there should be provision that any superseding

information .zould be covered .by the bail.

., R° DENZER: You are Qs ite correct

and, as a .auue_ of fact, ,ze are .a]rking on that

in broad principa! zhereby the court may simply

conu!__ue the .oal! in single " ' "cr .ina± action %hen

one accustory instr ent is replaced by

anothers rather than going ti!roug . e ,ho!e

thing again.

JUDGE _LOCIqAN: %at is very sound.

'i-__e final correction is

Section 400.50 on page four hundred fifty-four,

zhich deals Tith Youthfu! Offender Sentences.

Under the existing lav , or under the proposed

provision, t!%ere is no provision of what the

judge can do, for instance, ,zith a your!% Y-d%at is

charged ith drunken driving in relation to his

license. ! don't kno . -hether this is even proper

but we have been recf_airing t/le defendant to
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voluntarily surrender his license°

MR. BENTLEY: Judge, the Fourth

Department ruled earlier this week that you

can't do that. That you are not the Commissioner

of lotor Vehicles.

JUDGE LOCI . :

needs.

MR. BEN'gLEY:

! at emphasizes the

So, if you stay in this

Department, youare safe; but if you go out West,

s Lop it

JUDGE L0 i i : I thi k it should be

corrected at this leve!.

M BENTL- f: I thi the judge's

first suggestion , as right, the Fourth Department

is rightl

JUDGL LOC I Now, entlemen, these

sug esti0ns are minor and I wouldn't be taking

your tLme if that was what i wanted to discuss.

i am here to discuss somee_hing which is ihe most

important problem of our courts in this State,

which is calendar congestion.

Now, as you know, under

our present system a judge must emphasize to a
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defendant that there have been no promises made°

We must get an ackno ledgTL ent on the record that

there have been no promises. Judges are not

hypocrites and the vast majority of our judges

wil! not have any discussion with an attorney

where he makes any co. i uent whatever.

No o , this is roughly the

equivalent in a civil case of expecting a

defendant to ackno ,,71edge his liability and leave

it to the judge to set the u .ount. In this day

and age, it is time that we re-appraised this

situation, %,.Thich has been done as you know by

the erican Bar Association Project for Minimum

Standards for Criminal Justice. I would like

to paraphrase -- I have copies of their language

here which ! oing to distribute

MR. BAR'i E? : Do you think we ought

to recognize the reality of plea bargaining And

provide machinez i for it?

JUDGE LOC r I " - nat is exactly what I

mm suggestin9. I think it is a starting point,

the %,ay they set it up. i have their language,

as i say, and I , ould like to paraphrase their
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The D. A. and the

defendant's attorney would be permitted to have a

pre-plea agreement conference when it was in the

public " - -!nueres , and it is public interest that give

standards for that, n ong which are a prompt

sentence on the theory that a prompt sentence is

a better punisl nent than a delayed sentence; that

in certain instances a public trial should be

avoided; that in many instances, the defendant,

my p_eadlng then assists the D°A in convicting

other defendants, and this could be considered;

and one of the other grounds given, the Lmportant

ground, is calendar congestion.

Now, the judge could not

participate in this conference be Teen the

attorneys, but if they agree and their client

agreed, the defendant agreed, he judge could

then permit, at his discretion a disclosure of

the entire agreement including the agre entas

to qhat the sentence would be. _he judge then

wouid independently make his own decision, and

if he felt, considering everything, that this
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agreement, including the sentence were proper,

he would advise t_he parties that the proposed

sentence is all right provided the information

he has been given as to the background of the

defendant is accuzateo If this information were

not accurate, he could then sentence othez ise,

provided he inc!uded in the record the background

materia! that was different than the material

he had been supplied.

Now, they don't say this

in the American Bar Association Plan, but I

thin]< it is apparent to all of us that al! of

this should be on the record. Once the agre -. ent

is reached and it is to!d to the judge, it should

be on the record in the presence of the defendant.

l hen, the judge should be given t e to analyze

it and think about it. nen, when he makes his

decision, that should be put on the record and,

of course, the background of the defendant should

be delineated on that record Then, when the

judge gets the probation report, he indicates on

the record where he xceeds the agree2 lento X

think that should be done to make a good job into
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a great one.

MR. BAR .ETT: Tha you for your

suggestions° We would take another hard !ook

at the reduced plea situation.

JDUDGE LOCK!%i : I would like to leave

these with your secretary, if I may.
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MR. BARTLETT:

Judge Lockman.

nank you very much,

Speaking for the Nassau

County Magistrates Association, Judge Tanenba .

JUDGE T_ANENBIU4 Mr. Chairman, gentlemen,

i appear here on behalf of the Nassau County

Magistrates Association, olely with o qo.estions

which have arisen by reason of the pre-code and

the pre-procedure, the first dealing with the

question of the re_quirement of stenographic

minutes, and secondly, the question of the furnish-

ing of those minutes as part of a return on an

appeal, i don't kno z zhat position d e agistrates

Association have taken Upstate with reference to

this probl m, but i know it is a probiem which

has arisen time and again. The Nassau County

Magistrates Association respectfully reconm%ends
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that all local crimina! courts of the Second

Judicial Depar haent of the Appellate Division

should be required to employ a stenographer to

record aTl proceedil%gs ccurring in such courts.

At the present time there is neither judicial

precedent nor statute %-lhich makes such provision

mandatory. owever, there exists t o enabling

statutes. " -_irst Section 186 of the Village Law

provides the Board of Tz-dstees may, by unanimous

vote, appoint and fix the compensation of a

stenographer to hake the testk .ony of witnesses

and to act as clerk for the police justice. For

such Board they authorize t!%e police justice to

employ such _s uenograDhe_ from time to time as such

se ices are req ired by said police justice.

_he second statutory

enactment, Section 703A of _he County law provides

in part whenever the District Attorney of any

County, in the performance of his duties shall

be required to' prosecute a contested crimina!

oefo_e a magistrate of a town or village,proceeding -

unless pursuant to law a s uenographe_ be regularly

employed by such magistrate or in the court over
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v ich he presides, such District Attorney may

emp!oy a stenographer to take le testimony on

such trial.

56

It must be noted that the

above quoted statutory provisions are permissive.

In addition, in

Section 703A of t _e county !aw, the District

Attorney is authorized to employ a stenographer

u !al only. Thus, it appearsfor he purposes of "

and experience has shown, that some local crL inal

courts have not taken advantage of the ,_stlng-"

pez aissive legislation.

The Nassau County

Magistrates Association strongly believes d%at

it is better practice to require that a stenoqrapher

be utilized in all loca! crimina! courts. The

stenographer's duties should include the taking

of "the minutes of procedures which are included in

t/he judgment roli I refer to the minutes of

arraignment, hearings to 'suppress evidence and

other re-trial _ near_ngs, trial, or change of plea

or wi %drawal of plea of guilty and sentencing.

This is particularly so inthe Second Judicial
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Department en it now requires that a!l appeals

from a judgment of order of al! the local criminal

courts be taken to the Appellate Term of the

Supreme Court.

!n the case of People vs.

Lila Bermish, New Yo q Law Journal July 12, 1966,

at Page Thirteen, an appeal from the Village Police

Justice Court wherein there 0 s no stenographic

record made, the Honorable Paul Kelly, Judge of

the County Court of Nassau County stated as

fol!ows: The judge nouid endeavor to. have a

full and complete record of the trial. The

emp!oyment of a stenographer would ensure that

the minutes are accurate and complete. More

important is the fact that the " ]urla_ judge should

be as free as possible from clerical duties. e

would then be able to diligently investigate the

issues involved and ale on the admissibility of

evidence. Moreover, he presence of a certified

stenographer Would ensure a smooth tria! and •

alleviate personality conflicts upon an appea!."

The Nassau County

Magistrates Association endorses the stat 'aent
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of Judge I<elly and respectfully reconhmends that

legislation be enacted requiring all local

criminal courts to employ a stenographer for

procedures which are included within the judgment

58

Do you mmJe this a town

or village charge, or a county charge?

JUDGE T NF AL_. o

a moment, if ! may.

Another problem o f maj or

importance is where he !ocal criminal court should

bear the expense for the defendant's copy of the

stenographic minutes. Section 756 of t he Pre-Code

of Crimina! Procedures states as follows: "Return,

when and ho 7 made. The Magistrate Court or courts,

in rendering the judgment, must make a return to

al! he matters stated in the affidavit and must

cause the - 'l " - .afz!oa /lu ,_d return to be filed in the

office of the County Clerk wi _in ten days after

the service of the Affidavit of Appeal. A copy

must be sent to the D.Ao and to the attorney taking

the appeal."

I am c ming to t! at in jus%

he intermediate appeal
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at courts which have _nuerpreted this statute have

rendered conflicting opinions. The County Court

of Nassau County has held, "Accepting that a

return must contain the minutes of the ,r_al this

Court is of the opinion that the clear language

of the Statute Code of Crimina! Procedures

Section 756, that the Magistrate or Court rendering

the judgment must make a return and send a copy

of t!h_e return to the D.A. and to the attorney taking

the appeal... " can lead only to the conclusion

that the statute requires that the return served

upon the appellant contain a copy of the minutes

of the urla_, i refer to People vs. Roquefort,

50 Miscellaneous Section, Page 404.

MR. D .NZER: You have read our appeals

provision in this section, have you not?

JUDGE TA !ENBA :

Mr. Denzer.

I a/a coming to that,

The court, in the same

case, continued and said, "it is regrettable in that

it places a hea q financial burden on village or

town govermments, but thatconsiderati0nwould not

justify a ruling contrary to the intent of the
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Legislature exp_ressed in the amended statute°"

While it is not clear

from a reading of the opinion, the defendant

Roquefort did not cla indigen y, the Second

County Court, notwithstanding a conclusion that a

return was not complete without the stenographic

or long-hand minutes of the trial, held that the

requirement under Section 756 of the Code of

Criminal Procedure only obligates he Magistrate

to send a copy of the return, and nothing more,

to the attorney for the defendant. ne Court

stated that the defendant or appel nt could

examine a- ra .scr!Dt
" 

of the minutes at the County

Cler] 's office or could pay the stenographer the

fee for obtaining a copy of the transcript. !

refer to the case of People vs. Freeman, 44 Mis-

cellaneous, Section 10.16.

it should be noted that

the defendant Freeman did not claim indigency.

_hus, it is clear there is a lack of uniformity

.ong the courts in their construction of

Section 756 in he Code of Criminal Procedure.

The Nassau County Magistrates A " "- ssoc!aulon strongly
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urges that the oroposed_ Ne%. York r ul_nal' Code

Procedure Lav include a section which Clearly

states who vzill pay for t!%e defendant's copy of

the stenographic minutes vzhere the defendant does

not claim, indigency. The inclusion of such a.

section would insuz-e that a defendant appellant

in Nassau County 0ou!d receive the s me equitable

treatment as a defendant appellant in any other

place, in addition, lovTer cr uinal courts wil!

be relieved of heavy financia! burdens. Such

a procedure vTou!d also alleviate pressure on

sorae of the property o rners in the area.

_ne League of Z,Iagistrates

of Nassau County respectfully recommends, one,

that an indigent defendant appellant be furnished

a copy of t! e stenographic minutes without charge

after "suom_ss!on of evidence establishing such

indigency° That if a non-indigent defendant"

appellant requ.ires a copy of stenographic minutes,

that he be furnished .Tith a copy of the steno-

graphic minutes after payment of the usual fees.

i refer to Sections 456 of the Code of cr L.ina!

Procedure and Section 722C and 722E of the County
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Law; that if "the local criminal court maintains

long-hand minutes of the prosecution appeal, t!hen

the court be required to furnish the de_endanu

appellant, without regard to indigency, with a

copy of such minutes without charge and to include

such copy of the minutes in the return.

The proposed Section

235.10 of the PrOlmOsed Code reqmires that where

there are no stenographic minutes, the county

court_. n. - order the lower cr , inal court to file

a retu._ -n or an .mended return wit!lin a reasonable

t , .e. In the event the local crimina! court

fails to file a return or files a defective

return, the county court must order it to file

a return within a reasonable period of tim.e.

%e _Nassau County Magis-

trates Association believes t/%at if legislation

is enacted requiring the lower crLnlinal courts to

maintain a stenographic record of the proceedings,

hen the question of a late or defective return is

rendered academic. However, if such legislation

is not enacted, then the Association urges that

the burden of re_c iring the loca! criminal court -
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to file a return or an mended return remain

upon the defendant appellant, and ! refer to

the cases of People against Nev .- an 137 Miscellane-

ous, 267; PeoPle against He,us, 144 Miscellaneous,

695; such practice conforms to t~he prevailing case

i a . o

So that, Mr. Chairman,

in line v;ith the question propounded previously

I think that if the stenographic minutes were

mandated in the first instance, half of the

problem %ould be solved. The other question of

when a defendant does or does not pay for them,

! believe there is adequate legislation presently

enacted in he other companion statutes to cover

the situation°

%_.ose are the views of

the l assau County Magistrates Association,

gent!emen and r e respectfully request your

consideration.

MR. BArtLETT: ank you very much,

Judge° I t <e it in the other provisions relating

to the local cr ,?inal courts you are satisfied

that it is a workable schem.e?
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JUDGE TANE NB 'I03I:

MR. BARTLETT:

Judge Kelly?

JO GE !¢ELLY:

Yes°

Thank you very much.

I just got word from

Senator Dunne you are going to t {e a five

minute recess.

M . Ee RTLETT:

little bre <.

JUDGE I LLY:

We are going to take a

it is a good idea.

64

( REUPON _7IIE CO,@£!SSION CESSED AT 10:55 A.M.

AIID P4ECOI,ZEiTED AT ll 05 A °M. )

qn: 1.3£R. BART,_ : Our next speaker wi!l

be Judge Paul i<el!y; Nassau County Court judge.

JUDGE KELLY- Mr. Bartlett and members

of the Comu ission, i have been retained by the

uniform and non-unifo ed m mbers of the court

staff, as well as the probation members to

discuss the section of the proposed law which

will have the tendency to deprive them of police

officer status and the right to carry arms. I

might say that this retainer is strictly in my
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head° i was very much interested .zhen I first

h"read t__is, and i . ondered 0hat e ,[act!y %Tas the

cause behind it ! had occasion to _scuss it

very briefly - ith several different people and,

apparently, there has .oee _, throughout the State,

some abuse of this particular phase of the duties

and obligations of the various men involved. So,

i wil! confine my r marks to the Nassau County

situation as e see it.

Now, first of all, let

me go into the question of the uniformed and non-

uniformed personnel of d%e county courts and

district courts, and t_h_e probation officers

certainly° ! o.on't" believe that I have to el_1

this Co L-unittee or its members of t-he ty!3e of'

individua! that these people are dealing ; ith

day in and day out° The court personne! are

involved in the protection of the public in the

courts the protection of the judiciary in the

courts, the protection of jurors, the safeguarding

of' the riqhts of the dezendanu as far as jurors

nare concern o Al! of these obligations, of

course, of necessity, requires, every once in a
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v hile, some brush wit/n violence. Now, first of

all, i v ould like to say that the personnel that

I am discussing are men of the very highest moral

qualities. Most of th . are college men; college

degree men, most of d% n are career men who have

raade their life's ,{ork this job which they are

atu pu_ng to do and are doing so wet1. I am

quite at a loss to understand the necessity of

this ve _¢ drastic change. I feel that any power

t_hat these men are given cannot be said to be more

than is necessal-y.

We v i!l take, for

instance, the question of the protection that

must be afforded to both the public and to the

judiciary and the personnel of the court, itself.

Now, it is true v e do have, as far as our

defendants are concerned, -e do have -- when they

are brought in from the county jails -- we do

have the uniformed sheriffs who are, of course,

peace officers; but there is another phase of

this that might possibly have been overlooked.

That's the question of the bail, the bailee.

Now last year, for some two or three months,
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because of an incident that arose, I had the

occasion to req[ ire that before my court would

open on sentence day -- which at that tL e was on

Friday, but now it is most every day -- ! would

revoke the bail of the defendants, jbring them

into the ba and have them searched. Now, in

b o months' time I would like to show you exactly

what as the result of this particular search.

(RESULTS OF S RCH WERE - PLACED ON THE

CO,£4ISSiON ' S T_ LE)

JUDGE I LL_ : (Continuing) No , these

were men who were out on bai!, walking the streets

and walking the court corridors. This is what

we received in the search° _his particular knife,

the man .Jho had it had a short fingernai!° So,

he had put in it a piece of paper that would hold

the blade up so he could get it out° That blade

is honed do . n te razo sharD°

Now, I would say that in

the course of a year, the personnel in the court

that I m involved with has had, at least, one

serious physical brush wihh some defendant or

other. reduce the rights of these men who are
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attempting to carry out t! _eir duties, I think,

would be a gross miscarriage of justice.

MR. ILARTLETT Judge elly, would you

be satisfied with the proposition that was

advanced bexore the Commission in the last couple

of days v'here we have been considering that we

give peace officer or police officer status to

the court officers while they are in and about the

court house or the jail?

JUDGE I LLY: I don't think I would

agree. Now, let me go one step further, Senator

Bartlett. We have probation officers who are

constantly on the go and on the move° is

doesn't mean just eight hours a day. '-lh- ese men

are going at midnight° Yhey are being called out

at b, o o'clock in the morning to come dovnl to

such and such a corner because somebody has blown

his top under the influence of drugs or guns,

and the mother is there, and asks "Will you come

and get my son?" The answer might wel! be bring

a cop a!ong bring a policeman. H en ! use the

word "cop, : i do it in the higher sense Many

times t_hat is not possible. -7 ese men have to
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meet these individuals in their homes.

M_R. BARTLETT.- !n my suggestion, I

wasn't covering the probation officer°

JUDGE KELLY- ! am covering this

entire thing in one lump. i don't see what is Fo

the purpose I don't see what is going to be

gained by taking the police officer status from

the men who are involved in this %-ork. There

has not beena to my knowledge -- and i have been

involved with the courts of Nassau County for

some 0¢enty-five or thirty years -- here has

not been, to my kno ,!edge, any abuse of this

status by any of our officers, l Tow, if there is

a dire need in the City of New York or Upstate,

or somewhere else, for this sort of situation,

well'and good2 meet it o I saying for out

here, and i think i can say for Suffolk County --

I have been in conference also with Judge Stark.

He feels the s me way ! do, that the peace officer

situation and the peace officer status of the

men involved in handling criminals -- that's what

we are talking about, we are not talking about

men involved in civil or anything e!se but

handling of criminals -- ! think they should be
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given xact!y the s e status as police. I

see no reason to distinguish it and I see no

reason to differentiate it.

MRo BARTLETT: Shal! we require the

s me training of them, Judge?6
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JUDGE I LLY:

different sense, v e do.

r-

I would say, in a

it may very well be we

don't teach them the different methods of

handling rough criminals and, perhaps, that's

another reason they should be given this status,

to protect themselves, but we do have men that

I am..talking about of the highest caliber, who

are educated and dedicated and who, i feel,

should be given every protection. They feel,

Lhese men intheir [perience fee!, that this

particular ideo!ogy of giving them peace officer

status is necessary to them and to their

protection and he protection of he merit hey are

attempting to protecto

I say, why don't we

listen and why don't we agree wi % these men who

are experienced, who are not ignorant, who are

not doing this lightly, but who fee! they need
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this status for their particular job and to

car -y it out properly?

Mi . DENZER: Commissioner Looney

aDoare. tl__ ._ y doesn't agree with you.

JUDGE R LLY: Co. umissioner Looney has

his ideas and i have mine. Commissioner Looney

has been a police officer, I believe, for

practically all of his adult life. I have been

on he other side of the fence for a great deal

of mine, and I m no%. back on the other side. i

have seen it on both sides.

._R. BARTLETT: I sense that the

Commission, to begin with -- we never intended,

as our notes indicate, that the gun situation be

changed as to those who now enjoy an exception

under t he Sullivan Lavz -- but %¢e intended doing

• Tl -that by amen m.e_.u to the Sullivan Law, itself,

you see. i think the only question remaining

for us, about ,hich Te are concerned, is the

off duty arrest po% er as opposed to the arrest

pov er of the private citizen°

JD-DGE I LLY.- The crime situation that

Te are facing today, it would appear to me iaat
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it wouldm't be a bad idea to have a few more

men out with that power if they are accree_ted

and if they are fit to meet that obligation. I

tee_ that eve_ ,f one of the men that I speak for

is so fitted to meet that. I th,n ¢ it would

help al! over to have that situation.

M_Ro BAI LETT: 'zhe correction officers

in N g York City indicated that to the extent

t/_at their training might not be he equivalent

of that required by the State for al! policemen,

they would be willing to hc_.ange their curricu ] um

to Inc_u e whatever las required by zz e police

standards.

JUDGE LLY: I think t! at might be

very splendid and ! am. sure the men i m talking

about might be vez-y happy to also have that

situation occur°

,LR. AP, TLETT: Thank you very much;

Judge. Do you -ant your exhibits back now? i

have got to tell you, Judge Kelly, i opened this

one. i TL darned if i kno ;z ho z to close it.

JUDGE I LLY: I didn ' t bring with me

the hypodezm. ic needles either.

72
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JUDGE LLY:

'i hanks, Judge.

Than]< you.

We will next hear from

73

Ralph Casof the Presiding Supervisor from the Town

of Hempstead o

Just one minute, please.

I neglected to introduce the other me er of the

Cor aission who joined us a few minutes agot

Ass -fo!_vuuan Charles P nge! from Manhattan°

SUPEP&zISOR CASO: As Chief Executive of

the T -3n of H mpstead,may i welcome you to Nassau

County. ! think since Judge Kelly talked about

the hard crLulinal0 I am going to talk about the

other spectrztm of that, if I may°

As Chief Ac! inistrator

of the Town of H Ipstead, i should ! _]<e to bring

to your attention the inadequacy of prevailing

judicia! procedures and penalties applying tO

housing violations. Involved here is the larger

principle of punisl m.ent and its effectiveness as a

deterrent.

C-entl men we have an

[tremely unsatisfactory situation in t/ _e
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en._orc enu of the housing code; prosecution of

offenders is needlessly difficult -- made so I

should say, by the fact that the law is on the

side of the violator instead of the policing

agent; the time between the servinq of a su!m ons
f

and fina! disposition of the case is far too

great, particularly in situations which present

physica! danger; ultimate punishment does not

fulfil! its function either in discouraging the

first offender or the recidivist from breaking

Psycho!ogically it is

wrong to bring the offender into a criminal

court; this is not a proper forum, for the con-

sideration of crttmbling plaster, clogged toilets,

or overcrowded premises. It is also extremely

trying for a judge 0hose docket is filled with

rape, robbez and muggings to be forced to bring

h ,mself to such matters as uncollected garbage

or inoperative heating systems. It is unfair

not only to him but to the public which the

municipality represents and the property-owner

who is arraigned.

the law.
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In addition, as you ] %ow,

t20_e caseload gro .0s heavier every day, and the

backlog increases. In New York City, it has been

noted that judges sometimes have less than three

minutes to devote to each arraignment, in non

u_aff!c cases Because of the pace the court

must maintain, he a inistrator, Lester Goodchild,

is quoted in the press as saying, "The court is

sliding on a do .. 0.%ard path. '

! have certain, specific

proposals which i shall put before you today, and

I .. most eager for your reactions. My office has

a eadv -I__ _ conuacuec, men of such stature as the

Honorable Lincoln Sc _ aidt, -- " "._ esld!ng Judge of

Suffolk Countves District Court, and Ho raze Hogan,

Presiding Justice of the Appellate Tena for the

-
N!nth and Tenth Judicial Districts, and illi

Bu!man Jr., Member of the Judicial Conference of

New York State, zho %.,rote to us on behalf of

Thomas F. McCOy° the State Ao_ainistrator. 1% Tas

gratified that these and others viev ed my

most fa vorably.

At a recent meeting I
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Nassaucalled to consider, with < County's law

enforcement agencies, the rising suburban crime

rate, the syndrome of crowded courts was most

evident in a declining prison population together

%ith a rising crime rate. %is is a paradox 

find throughout the State and, in fact, throughout

the Nation°

W y? Partly at least

because our courts are so bogged do , with traffic,

housing and other minor infractions, it is not

holnanly possible for the judiciary to give their

fullest wisdom to the disposition of le more

serious cr ae cases° The judiciary is perfo ing

miracles as it is; the syst itself req/uires

change, and nese changes must come from the'

legislators, administrators of government and

advisory groups such as this.

N ;, let me give you a

couple of figures. During the last year, be geen

June of '66 and May '67, the To of E pstead

Building Department did an intensive study of

o hundred s- naaonses issued for housing violations.

Only seventeen percent of these resulted in fines.
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hough the law specifies maximum penalties of

,7o hundred dollars per day and/or fifteen days

in jail, the average sentence, in hhese cases,

was five dollars.

.The average case took
f,

five and a half hours of an inspector's time,

in addition to the time of the clerical and legal

staffs. We esti. ate that the taA payer paid

four thousand dollars in inspectors' salaries for

these two hundred cases...and the payment of

fthe de_endant to the State was a five dollar bill.

h_ is is not to suggest that justice can be

measured in monetary te ns or that the administra-

tion of justice should be a profitable enterprise.

One more point, between

issuance of the s u mons and the final disposition,

an average of thirteen weeks elapsed, including

the granting of an average of three adjournments

each. Some of these cases involved only annoyance

to neighbors, but some offended the amenities,

caused blight and deterioration to a street or a

e 
' " "

n ighbo hooe, created soiostandard, unhealthy con-

ditions, or danger to life and lJ_nb°
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rdler, the violations

are found very often in qFearters housing %elfare

clients for .,,uhich the .... ._paye is paying scale

rentals to insure decent, sanital-I- conditions.

Slu mlords of the worst ] ind feed on t hese situa-

tions knowing that the client is fearf al, unaware

of Inis rights° and unsophisticated about means of

redress, it has cost us, in e To nn, tr nendous

time and money to keep a constant check on such

situations° - %e violators ho is allowed to go

vixtua!!v hho , _ , __ _ __ ut DunisD ,.ent adds a periodic five

dollar cost to his overhead and considers it a

pretty good buy.

Aside from the sentencing

policies of '-ne court, the la . , per se, has proven

unwor: c:oie, f4ost nouslng " vxola _ons are considered

• 
"uisd

,eanorso in arguin9 a case, the State must

sho _proof "beyo._dn a reasonable doubt." This

burden of proof makes it e xtremely dlzf_cul" " to

secure a conviction° If the -- -ox .ses ,Jere tried

as civil cases, only "a preponderance of "-I ,,_ evl ence

would be req iredo In vie .z of t/ e nature of the

offenses involved, i think most reasonable men
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would agree that these suits should be tried as

civil matters°
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This would not only

ass_su the municipality in arguing a case, but

%-ould r ove the judge's reluctance to stigmatize

"Ithe defendant with the gu!_t of a criminal offense.

Further, imprisorLment should be elL inated as a

penalty and a more realistic scale of fines should

be imposed so that the punis1%ment would, in fact,

do what all Dunish ent is supposed to do -- serve

notice on both the culprit and the com/aunity that

the State wil! not tolerate violation of the law.

Without revisions in the

law, our hands are tied. During the last few

years, the To .. of Hem. s u_ad has ployed eve_

device and technique available to protect the

loca! physica! enviro ento We adopted the State

Bul_elng Code and the Housing Code re_ /ired by the

Federa! Government in compliance with an urban

renewal progr o Working c!osely with neighborhood

civic groups, we have mounted campaigs to eliminate
t

negligence and carelessness in the maintenance of

residential and c nnercia! premiseso We adopted an
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ergency lighting law, a la pertaining to

places of public asseniblage, unsafe building and

abandoned vehicle laws.

We have militated against

air and noise pollution. We have requested...and

received Federal denial...of a grant for intensi-

fied code enforc n ent in target areas of the Town.

But most important,

gentlemen, we have currently under consideration

by the Federal Department of Housing and Urban

Development an application for funds to xecute

a come, unity rene va! program. This, we felt,

would round out our present machinery for . hat we

often refer to as our r-9 against blight.

Gentl . en, I can tell

you right n . that without guarantees of strenuous

code enforc lent by all local law enforcement

agencies, hhl
" 

- grant -ill be denled." So, as you

can appreciate, I z. talking now not about

abstracts; i'm talking about money in the tax-

payer's pockets. We want "t/ is rant.

i, therefore, plan to

request of hLe Nassau State Legislative Delegation
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that it introduce a measure to create an aemlinis-

trative tribunal to adjudicate housing violations.

There is much precedent for this type of vehicle

vTithin tlne .uepar- .en of t,amo_, Wor] an ' s Com_Den-

sation State Liquor Au horl 1 and other sectors

of Goverr ent.

A body of referees, the

nL ber of %hich shall be determined b_v the

Legislature, would be selected by "their qualifica-

tions and knowledge of Tov n law, building, zoning

and maintenance probl s. Drawn from the !ocality

and expert in t heir field, they would judge with

full knowledge of the local scene, its sensitivities

and objectives.

Cr iuinal liability would

be r oved.

'i e complainant would be

in a much more favorable position in building a

case and ultimately bringing the offender to

justice.

he prison sentence would

be r ? oved.

'-,ne scale of fines %;ould
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be drastically increased to force , nediate

compliance and discourage repetition of the

violation. Courts throughout the State would

be a ecllately relieved of the burden of hundreds

upon hundreds of cases a year° J

Time and money would be

saved the building and legal departments of

municipalities. ! e highly undesirable ti e lag

ould be eliminated before the offender was forced

to correct the violation.

From evez-y asp@ct, the

public %-ould be better served.

I .Tant to thank you for

the t .e you've allowed me to discuss t! _is matter

with you and, as I said earlier, I would be

grateful for zhatever thoughts or reactions you

might have.

, . BARTLETT° E ank you, • _. Caso. It

is a very interesting proposition. There has

been aiscuss_on of the distribution of t! is kind

of violation, indeed, some have even reconhmended

that most vehicle and traffic infractions be

handled adiuinistratively° We did not reco . .!end
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any pa_uicular machinery for it, but i kno% that

the staff of the Commission would be happy to

talk with the legislatures, and of course, Senator

Dunne is our mrlc.ge in that regard.

SENATOR DLr£,,iE -

SUPERVISOR CASO:

most helpfu! to us.

MR. BA_TTLETT-

Sure.

i m sure he would be

'-q%ank you very mucho

• Thank you very much. It

is a most interesting idea.

Mro James McDonough,

speaking for the Nassau County Lega! Aid society,

Attorney in charge of the Crimina! Division of

• the Lega! Aid Society.

MR. MC DONOUGH: Mr. Chaim _-m.an, members of

-the staff of the Con .ittee, ! can make a comment

upon my friend Judge Kelly's r uarks v;hich are not

in my prepared remarks, but I m really sur!prised

at his apprehension "me ause my or_ice amd my

fourteen and fifteen la -ers handle about fifteen

thousand alleged criminals a year, and we never

have u_ =u problem at all Maybe it is because

we are vez _y care .!l financially and %ze,never

accept a client except if we are convinced he is
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] _amsolute_y excel lento

Of course.

Fni!e i and several
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members of my staff have carefully considered

the proposed Criminal Procedure Lav in its entiretya

i must necessarily confine my r arks today to

those sections about hich v e have serious reser-

vationso i should not do this without z_rst

congratulating the Conn-nission for those proposals

v hi h are altogether new, necessary and in our

judgment v isely drafted° On the other hand, .ze

had hoped that the Co[ ission 7ould give greater

consideration to some of the major refo1_ ns or

conceptua! .... " -nnov= lon in tb e areas of money bai!,

grand juz-y procedures and discovery, that some of

us have stronq!y felt ? ere !on overdue° For this

reason, I hope the urgency of the need to implement

t .he nev T penal !a . ill not discourage this

Co ssion or the legislature from taking a

longer look at' ese areas before fina! action

is taken upon d is proposal°

In our review of the

proposed code, v e tried generally to group our



1

2

3

4

5

85

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

2O

21

22

23

24

25

suggestions, our criticisms, under -Lhe s ue

general heading° For at reason, we shall not

fol!ow the ntn erical order of the sections.

The first general subject

is Grand Jury, 95o40, Subdivision 4. This sub-

division deals wide_ a waiver of i , unityo Sub-

division 4 appears to require that where a

witness before the grand jury is questioned about

matters beyond the area covered by his waiver of

Jitmunity, he may v ithdravz or qualify such waiver

by orally asserting before d e rand jury his

] torezusa_ answer such question unless he is

grante l " " -mm_mun! y° Particularly because the

vIitness is not pemmitted to have his counsel

vTi* him before the ^ - - jury, it would seem.... gzane

that the section should give him greater pxo-

tec-hion by requ.iring the District Attorney to

advise the witness that t/ae propounded question

does go beyond the area of i unity, and advise

hinl of his -- - -,- - to refuse "to answer such questions

without being granted J . nunityo he section, in

our opinion, should go further by nr0hibiting the

use of any such testi!nony against the witness if
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he has not .been advised of his r_gn s under the

section.
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Preliminary Proceedings in

Lower Criminal Court, Section 50.35, provides for

a new type of felony complaint which does not have

to allege a prima facie case or legally sufficient

evidence as o.exlned in 35.10. This could mean

that the defendant might have to remain in jai!

even though it ;.Tas eventually established that

the people ere unable to establish a prima facie

case. This is made more serious by the fact t/fat

90.50 and 90°60 in effect do not require any

more evidence at the felony hearing than is con-

tained in the felony complaint. Again by virtue

of 90.50 (7) the ordinary c!usionary rules of

evidence are generally inapplicable in a felony

hearing which means, in exfecu, that the defendant

may be held for the grand juz-y on the basis Of

hearsay or other inadmissible evidence if such

testimony suggests 'on!y reasonable cause to

believe that he defendant com itted the felony

charge o"

MR. BARTLETT: Excuse me, Mr. McDonough.
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I don't know whether you know that New York is

about the only jurisdiction that ! ever heard of

right nov 7, at least, that may re_quire more than

reasonable cause for the nold_ng of a grand jury.

As a mat her of fact, in most jurisdictions where

there is a grand jury, for x np!e a Federal

system, all_you need there is reasonable cause

even in a grand jury proceeding.

Now, in that setting,

it doesn't se ! very drastic to permit a holding

for the grand ju._--y under basis of reasonable cause

alone.

} . . 4C DO OUGE: ;iy quarrel, Senator, is

,,,Tith the elimination of any real evidence, shall

Te say. This could be completely hearsay, it

could be most anything, and ! t hink ti _is is

dangerous.

- P . ILAP4TLETT: It is not the standard,

it is the evidencia v r0.1e vse %$aived.

MR. C DO OUGH: at is essentially it.

The n t topic is Bail.

Althoug'h the sections on bail are an improvement,

the new lav does not answer the problem of vzhether
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the whole procedure of financial bail is consti-

tutional ¢hen an indigent is involved. Any

financia! bail to an indigent is tantamount to

no bai! at all. ! would recommend that there be

a presumption that generally all defendants be

released in their ,m recognizance (excepting

only Class A felonies) and t/%at the court impose

stringent conditions° where necessary, to insure

the defendant's presence. For ex .ple: the

Court could re ire the defendant to report daily

to a local precinct or to a probation officer

between the dates of his scheduled court appear-

ances. ne i etus to force a defendant to appear

should be that if he fails to appear, he will be

chaxged with a nev cr ..e. he threat of another

charge and possible incarceration is more of a

deterrent than the loss of money, ? hich in all

probability, is not even e defendant'sproperty.

'q%en our guys do get

out on bai! somebody else puts up their houses.

The jux -tria! is the

n [t topice formation and conduct of jury. i

read this thing as recently as this morning and,
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perhaps, we have got the rong slant on this.

MR. BARTLETT: if i may ask a fast

G,eestion about bai! -- you are asking then that

we give first priority to IOR and then the bail

modeled a_ er he Federal act?

i . MC DONOUGH: "Yes. Of course, keeping

in mind al< lays that the indigent can't normally

furnish bail at allo You have got one man that

has five hundred dollars and his background is

just as good and just as %,or'-Jny of trust to come

back as the fel!o z lho hasn't five hundred dollars

o !l and the indigent goes to jai! ! t/%ink that

the Manhattan Bail Project and other studies have

esuao_xsherl that they had _ e!atively smal! differen

in the ratio of return to court between those

released in their o .zn recognizance and bail.

MR. A TLETT: ne suggestion .zas

made yesterday; Mr. icDonough, that the bench

%,Tarrants issu o, recently in Ne z York City ith

disappearing defendants is_antast!c.= - " .

MR. MC DONOUGH: - ney always tend to, I

wouldn't say exaqgerate, but to mphasize the

numbers that don't come back, but they don't keep
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tabs as wel! sometLmes on those that do. I

think Conum. issioner Looney' s comment on that,

on the s 1onses, as quite interesting, too.

conduct of jury.

9O

This is on jury trial,

i- %is is Section, 140.15 (i).

establishes a unifo procedure for the selection

of jurors. Briefly, it provides for the "full

box method" where "b elve respective jurors are

placed in a box and t <e an oa d% to ans .zer all

questions truthfully. Some question may arise

that the prospective jurors may be {amined

individually or collectively, both. Does this mean

that first the District Attorney, then the

defendant's counsel - ill examine each juror in

turn and challenge such juror for cause Or per.

ei pcorl_I as he finishes his ex nination, and

-then 
that may prevent him from exercising a per-

m.ptory chal!enge, or does it mean that each"

i

party wzil! as]< their o%.n_ questions of the twelve

jurors? In' its present fozTa, the question m y

require a decision .by the judge about what method

is to be used.

:_ghu add that our
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experience out in Nassau County, at least in my

7enty-five years, is that it is only in capital

cases that you have a voir dir with the individual

witness sworn in turn and examined. Now, that
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may be partially the reason.

clear on this o

_ P,. BAR L. To

i am not quites/

We intended the first

one that you suggested; that the people examine,

exercise their challenges and if they are satis-

fied with the elve, as ! understand ito

}4R. MC DONOUGH I thinkwhat they meant

v s that they would do what they do now, put

twelve jurors in the box, .zear them, then the

District Attorney would mine all of them at

that time, though when he is finished, he would

have to exercise his either dismissal for cause or

per ptori!y challenge° Then, after %at, the

de._ense attorney t-cd&es over.

you had in mind?

MR. BARTLETT: Yes

Is that the process

The fact that we

are discussing this shows that we should make it

lea_er.-

MR. MC DONOUGH: Now, a more serious one is
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Z " °I_0o3D Subdivision 2 It provides, in substance,

if lere are no alternate jurors avail ie, Sub-

d' s" 
.L- .i ion 2 of n -s section provides t!%at the

trial must proceed even though it is found that

the juror is "grossly unqualified ' to serve,
w j

. hich is u 3 nown at the time of selections or

that a juror has engaged in r%isconduct of a sub-

sua._u!al nature. This cannot be justified, in

our jud ent, for any reason° Both circumstances

can and should be grounds for a mistrial under

Section 145o10, Subdivision l, as constituting an

error or defect prejudicia! to the defendant and

depriving h m of a fair tria!°

If we are going to --

under -hhis provision h_ __e _e, you can go half-way

through a tria! and some juror might get up in

the courtroom in the jury box and say, "I am

sure h_s man is guilty° If t/%ere are no alter-

nares available you have to go on ith h l and

you can't declare a mistrialo

MR. DENZER: You must note that it

says that if it doesn't reach a mistrial stature.

MR. MC DONOUGH: What does constitute a
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mistrial requirements there, you run into a double

jeopardy probl u. !n o her words, if the mis-

conduct isn't sufficient to justify a mistrial,

ho% can you teinuinate this trial and then start

another one? at is %e difficulty here.

I . MC DONOUGH: That is one question

i would like to ask you t!lough, which is a more

i portant one. How can the defendant get a fair

trial if, concededly there are o jurors in the

box ho ei er con itted gross misconduct during

the trial or who are obviously unqualified?

rL° . BARTLETT: Misconduct of a sub-

stantial nature0 but not under 145.10, Mr.

cDonough This mistria! motion is based on

conduct inside or outside the courtroom which is

prejudicia! to the ezenda_.u as to deprive h

of a fair trial, i think your question goes to

the conduct of a fair trial.

Mr. MC DONOUGH: No eexendan can be

said to have had a fair trial if it appears that

t%vo jurors who are going to go into a jury room
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and determine innocence or guilt in any way that

would be normally unqFaalified.

HR. D NZ R: Suppose the misconduct

reacts against the people; it is the people t/ at

don't like d%is juror, but it doesn "t reach e

* J- ' 7mlsur!a_ reqz irement? That is, it isn't that

bad. Now, if you can't declare a mistria! on it,

then you probably can't try the case over again.

That's what we run into here. So, if the people

would necessarily, therefore, prefer to go on with

uh_s trial even though they do _have an unqual_xled

juror.

MR. HC DONOUGH: ! see no exception for

the defendant in here. From a defendant's stand-

point, an attorney would not normally want to go

on with the - ' ]u la_ o

..... ' .-,-- YOU would not have that

problem with the defendant because it is he ho

is asking for the mistrial.

MR. MC DONOUGH: Perhaps, again, I have

misread this; but as I read it, these conditions

occur. Eit! .er it is demonstrated that a juror

who was thought to be qualified is grossly
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unqualified, or a juror has engaged in . isconduct

of a substantial nature, I assume, during the

tria!. Now, if there are no alternates available

at t/!at point, you go ahead and complete the trial°

- -- -Dr, ,--I;,7

it; Ir. McDonough.

i :dli < you do misread

We didn't intend the language

in 140 35 to qualify or sea_ upon the uestion of

the right to mistrial, . hich is your present

remedy, right?

MR. MC DONOUGH:

M o BAR - LETT =

Yes.

We were trying to deal with

situations where a juror who has been sworn and

heal-d part of the case, let's say, are to ]De

excused in circthmstances , -There a mistrial would

not be " "-'=' "3usulx_e the g _-ant of a mistrial, and

only in those circ qlstances°

%'[e will take a look at

the language to i_ake sure e are conveying it o

IIRo !C DONOUGH= Would you please? It is

not clear, if it meant what we thought it did, it

needs revie ing.

The next topic is jury

tria! upon order of dismissa!, 150.10 and 150.20.
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is section confers upon the people the right

• 2. mto appeal a dlzecue verdict of acquitta!, it is

x_ 'rena aed a urlal order of dismissal, apparently to

avoid the obvious double jeopardy c!ai a that would

follow any z_oru to prosecute after an acc ittal.

IR. BARTLETT:

]4R. MC DONOUGH:

Correct.

But, of course, they

are the s me -hatever label you give it.

2 .-2x. QMR. D NamR ! ney are an acquitta!

ju!7 verdict or akTe t! _ink of an acqu_utal as a

verdict by the tria! judge°

MR. MC DONOUGH: Also, it provides that

he Ammellate__ Court can reverse a trial oro.er of

dismissal even though it agrees that the trial

evidence v s insufficient if it finds at the

tria! evidence 7ould have been sufficient had the

tria! court not erroneously excluded evidence

prompted by the eopie dur g the trial. Under
I

this proposal, a trial court must allow the

prosecution to make an offer of proof out of the

jury's hearing to make a record for an appeal

under the section, it further provides, that the

Appellate_, Court must treat the prosecutor's orfe_"
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of proof as evidence, itself, if they first find

the preferred evidence was erroneously xcluded.

Now, I think some fozmer

District Attorney might have drawn this one.
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! think that's right.

NoxJoer one, and you can

conceive that by changing the label, this man is

no longer in jeopardy because it is only a question

of law that the judges rule on. I would like to

save the next question that is a question of la .

You can argue the question of la z, but the

consequence, a defendant in custody cannot safely

move for a directed verdict except upon the pain

of r maining in custody while the people prosecute

an appea! without any merit whatever. It is

conceivable even, as you say, the judge c n make

a horrendous error of law upon e trial. So

can an attorney be wrong in his appeal.

MR. DENZER: I think if a trial order

of dismissal were granted, the defendant would be

released. I don't th there is any authority

for holding hL . It is like a -- well, ! don't

know quite what it is like. I don't thi there is
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any authorization for the court to hold them

after this. it s , ply gives the people the right

to appeal.

-You 
are on dangerous

98

grounds° if the court has no right to hold him,

then° of course° he is acquitted.

M . DENZE : Not actly. It is

similar to acquitta!, but we don't give them any

authorization to hold them.

M . MC DONOUGI :2his should be written

in here somewhere in this section because you

kno% there could elapse a period of six months.

MR. DENZE : Would you be satisfied

if that provision were put in there that after

a trial order of dismissa! and a prior appeal,

the defendant must be released and could not be

held?

IR. PIC DONOUGH: i wouldn' t be happy. I

'ould. e] happier . i think . e have done all right

with this over the years. Just because a few

judges may have made a mistake or the prosecutors

nnougLt they d d Now, they won ' t consider

corrected verdicts at all under this provision°
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MR. DENZER: It does sea a little

anomalous a judge cannot throw out the case with

the grand ju i minutes with ipunity; but once the

people go to trial, then he can just dismiss it,

like, and there is nothing the people can do. The

I think it is a little

different as to the grand ju_ y proceeding. !n

the trial, he has read the whole case. I just

want to comment a little further on that.

.
-h_at 

can be said in the

defense of a situation wherein a defendant moves

for a corrected verdict, the evidence is in-

sufficient as a matter of law, the court so rules,

the people appeal and six months or so !ater; it

comes before the trial judge. The defendant has

been in continuous confinement in jail or on five

hundred dollars bail. Of course, we come back to

the s me question again° The next logical step

would be to confex upon the people the right to

appeal on a jury verdict.

MR. DENZER: That is a judgraent of

fact. That is a verdict based on facts. This
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tria! order of dismissa! is purely a legal

determination that the evidence was not legally

sufficient to establish the crime. Now, he is

either right or wrong on the law. He is not

making any factua! determination He is just

saying in the cr me, there is no evidence to

establish the crime.

MR. MC DONOUGH: Isn't the fact that it

t__ose werewas heard, that legally h facts in-

sufficient to m ke a case?

MR. Dm' ZER: Sufficiency is a matter

of la , and lack of weight of evidence. No , if

there is evidence concerning every element of

the crime° even though you don't believe it, it

u_flc!e__u case % _at is the legalis a legally - " " n

determination, if the jul z doesn't believe it

or if the evidence isn't zeighty enough, that

is purely a factual question.

distinction there°

. IR. MC DONOUGE:

There is a real

You would consider, at

least, the hope of putting that automatic release

provision in there in the event this happens,

which might be helpfu!.
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Sure.

Next is deliberation of

This permits the trial
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court judge to marshall the evidence during jury

e_!beratlons in response to a juror's request.

"Marshalling" is no longer required in the jury

charge under Section 155oi0. qlile t his is a

necessa!-y_ provision i have always felt that if

the trial court judge refers to testimony on any

issue, he ought to be required to refer not only

to the direct testimony on that issue, but to any

cross examination that might have been addressed

to that s me issue. There has been a rat! er

pervasive and long standing vie .7 among defense

counsel that "marshalling ' as we have kno . n it

has too often unfairly focused onlyupon direct

e . !monF° _his section might provide some guide

lines or criteria to obviate this situation.

The jury and most

judges I knov do this, just give a direct ex mina-

tion of the vTitness, and to the jury he is the judge

speaking. Of course, in s mmation and whatnot,

r minds them of what was said on cross, but if the
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judge does this, certainly he is going to try

to marsha!lo At the request of the juror, I

think, in all fairness, he should make some

reference to t/]e cross exmnlination.

MR° DENZER: It is a very hard thing

to legislate. It may be just necessai to refer

to what a witness testified to° That is the

evidence received. No%', if every tLme he refers

to that, he has to go through tile whole cross

x mination of the o.erendan

MR. MC DONOUGI{- It is not impossible. If

it is difficult to marshall the direct evidence,

it might be difficult to marshall some of the

parts, but the last impression that the jury

has is the judge's marshalling of the direct only.

Now, Sentence Procedure,

210.30o i regard <his and the following sections

as representing an extre/ae!y dangerous unsuper-

vised tension of the police po . ers of probation

officers by fallaciously equating probation and

parole for all purposes° This section %--7ould

grant to a probation officer the blanket authority

for arresting and searching a probationer at any
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tJmae he has reasonable g -ounds to believe a

defendant has violated a condition of his sentence.

The coni ission can be assured that with such

power no "unsuccessful ' search conducted an ghere

at any time of an arrested probationer will ever

be brought before the court notwithstanding

Subdivision 4.

' his, of course, is the

old story. If they donet find an hing, they

don't go to the court or judge with it, but

this can pezmlu harass ent of a lot of people on

probation unnecessarily in our jud tlent, an ¢ay.

_he only basis under this

and subsequent sections for the revocation of a

sentence of probation is a finding t _at a

probationer has vio!ated a condition of his

sentence. Eow then can Subdivision 5 of Section

210.30 authorize a court to cor it a probationer

to jail without bail Wen the court has reasonable

grounds to believe that a person was "about to

v olate the conditions of sentence " The evil

here appears to be compounded by the !ick of,any

l aitation in this section or elsewhere on the
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duration of comnli ment.

i don't know° again,

whet/ _er we _ea this language correctly, but

h't__Is se s to me it should be considered.

MR. BARTLETT: If we iLmit it to

"has violated, " Subdivision 5 to "has violated?:'

MR. MC DONOUGH: " as violated, " as to

that portion of it, but ! still say you have

gone much too far in giving probation officers --

! have a great deal of respect for probation

officers -- but there are some there, as in ot/%er

areas, that there are some __at could conceivably

break into a house in the middle of a night and

see if a man has a hypodermic needle, and that

would be a violation of Lhe probation. I thfnk

you have got to consider that there is a d!_ference

of parole -where a man has been judged, at least

t nporarily, unworthy of " "] " "renami_l uat!on and ihen,

at the discxetion of the warden of the parole board,

he has been given a chance to go back into society,

under very, very stringent control as with respect

to the man who is considered to be rehabilitated to

go back to society without going to jail. You
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just can't harass hL and go around searching him

all the t /.Veo

I have one more, Proceed-

ings After Judgvaent. Despite an obvious intention

to bring order to the area of post conviction ....

attacks of judgments of convictions, the proposed

new motion to vacate a judgYaent (Title M) creates

as many prob! .s as it solves.

Perhaps i can shorten

uh!s because I do understand that this is

probably t - e gist of this point. Wel!0 ! wil!

go on -- under 225.10 a motion to vacate a judg-

ment must be brought in a court of conviction,

but Subdivision A allows a motion to be brought

on the grounds a court lacked jurisdiction over

the defendant° %raditionaliy, such claim was

brought by hame=s corpus; or.m unless changes in

the grounds for bringing the writ are changed to

go along with the procedure law, the end result

in the- ill be a proliferation of mom_ons

sentencing court without ....cuu !ng down on the

vncits in the county of incarceration.

, . DENZER: We would like to get rid
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of the writs on this ground. We are not positive

of the constitutional law involved. We are not

certain ze can get rid of writs of habeas corpus.

MR. 'D-it DOiqOUGq: You might agree we

might have just as bad a probl m if they are

not eliminated.

MR. DENZER: nis covers ot her kinds

of motions, like nev ly discovered evidence.

MR. BARTLEtt: V;e had hoped, as I

indicated ear!ier we had made this broad enough

to include Federa! habeas° We really think our

State courts should be revievTing these questions.

bEP.. MC DONOUGH:

point.

! think that is a good

FuL ther under 225.10

conditions are set forth under which the trial

court must deny the motion if there has been a

prior one decided on he merits in a state or

federa! court. In essence this codifies a limited

form of res judicata (See, People v. .'Lazzella,

13 N.Y. 2d 997)o While a limitation on repeated

motions is desirable, frank recognition should be

given the fact %at most post-conviction motions
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are brought by defendants themselves. Since

these pexsons are obviously unschooled in the la% ,

it seems rather harsh to impose even a l . ited

form of res judicata merely because, at some

earlier tL e, they were unable to articu!ate a

proper point°

'I is is further reinforced

by 225.30 (1) vhich sets out procedure by stating

- hat the motion papers must contain sworn allega-

tions based on personal knowledge or upon informa-

tion and belief but if the z=uue_ 0 the affidavit

must state the sources of the inforn ation and the

grounds for the belief Since the statute is

%.zritten in the form of "must" a pro se defendant

could have his motion dismissed on a technica!

failure to com:ply and then because he did not or

v as not able to explain the reason for .the dismissa!

find a subseq- ent motion denied because he had

brought an earlier one.

Now, of course, there

are a lot of de_ense larders who like to see a

drastic " " "reeuc 1on on post-conviction motions,

but this is one of the aims of this; while I
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can't quarrel too much, I don't think it is

alwavs - "-_ ralr to the individual involved.

MR. DENZ. R Wel!, of course many

courts, particularly those in New York City, are

deluged by these prisoners also, which are treated

as quor m, novice now, or something else, and they

don't have any facts stated and there is nothing

sworn to; just genera! stat ents should be

disposed of in the papers, and another one comes

in a week later_ rom ne s ae defendant, and that's

the situation %e partly had in mind here°

ItR. MC DONOUGH: 375.40, wit/0_ regard to

t_he suppression of 
" 

" __eTl enceo We oppose this

section which allows such motion to be heard

during tria! in the local court if demanded by

the people since this motion is usually the maker

of the case, there is no reason in my nd why a

" 
= is heard.urlal should conhmence b fo_ "'-

It appears this might

be more =pp!!ca:ole in Ne z York City 0$here they

have the three judges instead of a jury; but out

here where we don't have that, I think ,the judges

would agree that we do frequently, if the
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defendant pleas, that the motion to exclude is

not granted Ors sometimes, here is a motion to

dismiss the indit nent. So, you dispose of the

case there instead of going all the v ay through

to the trial stage, ha.ving a jury selected, .

having half of the case v hich conceivably could

be a little tainted ands then, have them xcused

and then have the hearing. I don't see any sound

reason for "this.

MR. DENZER: You are talking about

misd leanor cases?

MR. MC DONOUGH: i thi < you are talking

about any cases.

MR. DENZER: !n misdemeanor cases. I

think the provision in the felony cases, say the

motion has to be made and determined before the

tria!, and misdemeanor cases during trial. hat

is because in the Nev York City criminal courts

the volomle is such that it is almost ,mpossible

to !handle these by pre-tria! motions, and the

calendar would become so clogged that that

provision %,;as put in to pe it more ez peditious

handling during the trial°
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MR. MC DONOUGH: Couldn't you confine

it then to New York City? In practically every

other county in the State, I think the defendant

has a right to a juxy trial for a misdemeanor

case .....

.£R. DENZER: That may be, but it

is difficult to make law -- of course this is

a contradiction of what I am saying, the fact

that you do have a jury trial out of the City

and not in it -- but we have an aversion to

legislation which makes one rule for New York

City and another for out of N York City, one

for one court and another for that court.

MR+ MC DONOUGH: ! don't think we should

gear this around New York City.

We w !!! consider it.

Section 37, change of

339 of the Code to allow a conviction on the un-

corroborated testimony of an accomplice. Although

the section indicates such testimony should be

received with caution, it broadens the definition

of accomplice. The dangers inherent in+ broadening

the conviction of such are as rea! today as when
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Z? . ARTLE T:

iii

You did not disappoint

meo Just a minute ago i %Thispered to Mr. Denzer

he hasn't even mentioned the accomplice rule yet.

Thank you very much.

MR. MC DONOUG :

MR. BARTLETT:

Thank you, gentl men.

T 0o ,!itnesses who

indicated they were going to be very brief and

they have to be at other places, ! did agree to

take out of order. Mr. Copertino from the Suffolk

County District Attorney' s office.

MR. COPERTINO: Thank you very much°

Mr. Bartlett and m .bers of the Commission, I

have here a very " =or!e,_ statement on behalf of

George J° Asp!and, District Attorney of Suffolk

County which reads as follows: "As a m ulber

of the Legislative Contmittee of the New York

State District Attorneys' Association, ! took

oart in zoriuu_atlng the recommendations expressed

to this Commission by the Association through its

President, Michael Dillon, District Attorney of
>

Erie County. Those recon mendations are in

consonent and in keeping with my views on the
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MRo BARTLETT:

New York on Thursday.

com_ ents on the Code.

approvals I do say.

We heard i Ir. Dillon in

He gave very extensiveJ

Most of them have our

Aspland.

MR. COPERTINO:

MR. BARTLETT:

Tha you.

Charles Stetz, speaking

for the £Tassau Police Conference.

MR. S TETZ: This is an undezx riting

of the position of the Nassau Police Conference.

We represent enty- o police districts in the

County of Nassau, all Villages, cities and

To rn s.

ing points to our attention and we were glad to

have it. We are delighted to have Mr. Aspland's

statement adjoining in those recon uendations°

Please convey my best personal wishes to Mr.

They did bring some interest-

In Sections 70.20 and

70.30 we feel that power should be given to a

police officer to make arrests an -zhere in the
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State even if a misdemeanor is committed in the

presence of an orr_ce- , if crime has no i mita-

tions in the uau_..c-'- '- then a police officer should

have the same auuno _uy to extend his power

throughout the State° It se ms that the statute

should reflect this concern of theirs in control

crime on a Staue-wl e Jo=S!So For exaiLlple, I a! L a

policeman in the incorporated Village of

H .pstead, yet i ?. peL itted to live an_%,,There

in tLe County of _rassau On my day off, my

hneighbor tells me _at someone is breaking into

her house or r ping her daughter. How can I tel!

this neighbor that I have no jurisdiction as a

policeman outside of my municipality. _Vet, if I

;;ere to act - n : suffered a pemmanent injuz z,

there is no provision in -the !a z to give me

three-q arters disability, because I acted as a

citi Len and had no authority as a police officer.

Another e -=:L -,]---n _ -, zhJ.le a _police officer travels

to and from work and sees a crime conm]itted, even

hough !ie is in uniform, he has to make a citizens

arrest, because he has no jurisdiction 'outside of

his o%.n municipality.
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MR. BARTLETT: Did you hear my comment

earlier that on Monday, the Governor is going to

recommend to the Legislature the adoption of

State-wide arrest power for police officers of

felonies committed in their presence? That is,

at least, a step toward what you are urging.

MR. STETZ: Thank you, sir.

Under Section 205.20,

we feel that the courts have been too lenient

with habitual felons. By their leniency, they

have released many more who have sho n a pattern

of disregard for law and order° We fee! that it

is only fair to the public, that those who show

a record of continuous violations of our laws,

the courts should take a strong and stern attitude

towards these habitua! violators.

Under section 70°40, we

object to the reference to 3.5.30 Of the Penal Law.

We feel that it should be changed to allow a

police officer to use all physical force if

necessary °

Under Section 365.50,. we

object to the words "other than deadly physical
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force" as it appears. If a police officer has

the right to make an entry, he should use such

force as it is necessary to get in and not be put

in a position of not being able to subdue the

subject wi: h %.ieapons. ne staff c mment on this

section says "in ,zhich the police officer can

subdue the subject with his hands and fists or

• 
even v lth a o_!ly, v ithin reason. Assuming he

has failed, he may not use his revolver, but must

cal! for reinforc nentso :' at if the situation

arises v here the police officer tries to enter

and the subject has a revolver or other weapon

and resists the officer's entry should t/ is

officer then use his revolver or should he run? A

"' 
nls facing a police officer iss! ua _on like " "

very ridiculous and dangerous to the officer and

anyone else 0ho . " hmmg__ be present.

MR. BARTLE ,_: We had this brought to

our attention, it vas not our intention, of course,

to li it the policeman's rlghu._u! use of his

weapons if he is confronted with someone who is

armed, and %.7e 0ill m [e it clear.

MR. S TETZ : ha k you very much°
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Section 95.40 comepls a

witness to give evidence before a Grand Jury and

in so giving evidence hich may incriminate him,

he receives i m unity unless he waives such immunity

or it %, s gratuitously given. The proble_m hhat

existss is to see whether or not some provisions

should be inserted by protecting a police officer

and refraining from making them subject to dis-

charge if they accept a waiver of i, mmunity or

testify. A police officer, as it n stands, can

testify before the Grand Jury and his testJ .ony

cannot be used in a criminal proceeding against

him unless he vyaives his i munity. Ho . ever; under

State decisions he may because of his oath of

office or his relationship to his job be subjected

to loss of his job. In this way, he differs

from any citizens ho may testify and who will

only be subject to criminal prosecution if they

sign a waiver of _n munity, and not loss of their

job.

We feel referring to

this section, that we are second-class citizens

and as you recall, Garrett versus the State of
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New Jersey -- i ass le you have a copy of this

which was presented by the State Conference, which

you are very f _niliar with.

.-.-.. BARTLETT- You know that State

Legislators are subject to t he stone burden.

MR. STETZ: I can understand that.

After listening to Judge Kelly speak before, I

have to speak for ti]e m m ers of the Nassau

Police - = - .3ezore lnc_u esCon _r nc ; ,fnich • stated ] " " ]

_ ..,Tenty-t o police depart/ lents uh_oughouu the

County. i have to object to those stat m.ents.

We who are police £en in the State of New York have

to meet certain qualifications, and these qualifica-

tions should be met by eve _-yone and anyone who

. ants the po :zer of a policeman, if certain

l=- _ "o_f!cerso Transit ' -Auuhor_ty or zhoever it . s,

%.rant• _ _Do!ice status, cney] should have it in a court,

but please let e police_re.an who has the training

and experience handle the crLme that may be

co.uum.itted in thes _een'.

MR. 
"p. -o., r . - ,,-, o

?$nank you.

You are in accord ;ith

{hat i isa a, that if these other groups want

]police = "o,_ !cer status, they should be required
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to meet the same minimum requirements set by the

police training counci! as you do.

MR. STETZ: Yes, sir.

MR. BART .ETT: I take it, other than

these points, your organization is in accord with

these proposals?

,IR. STETZ:

MR. BARTT.ET :

ladies haven' t been heard.

S antagata.

MRS. SANTAGATA:

Yes, sir.

Thank you very much.

f.lrs. Marie G.

You did it perfectly,

Senator. With a name like Bartlett, I don't

know how you did it so well the first t .me.

I thank you, gentlemen,

for the Nassau County Women's Bar Association.

hope the difference is only quality of the voice

and not the _aality of the testimony.

MRo BARTLETT: We also welcome your

President, Mrs. Friedenberg, and I assume that

that is a member of your group in the back row,

my colleague from the Constitutional Convention,

Doctor Heidelberg?

MRS. SANTAGATA:

The

I

Yes. Thank you very much,
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Senator.

We address ourselves

today to ve -y- specific_ sections of tLeh new Code

or Proposed Code of Criminal Procedure. We have

con% ents with regard to some of the other

sections but i sure they have been eloquently

handled his morning and %. ill be during the course

of t!%is ' _tes ui !lO nv

We congratulate you on

_ '- s and with the reflectionthe -proposed Code as _u _

that you are going to give it, and also on the

general intent of the Legislature in the handling

of x m1_y court proceedings, the F ily Court

Act, the approach to -the Narcotics Commitment

Act and the various other phi!osophies that

have accor Danied the statutes for rehabilitation

and correction for those charged with cr .e.

However, wigan regard to the use, there are some

i

times when the philosophy and the practice do not

mesh. __e Women's Bar Association has a specia!

interest because from 1957 to 1963, our Association

manned the courts of this county to handle a!!

those youthful offenders wlio were ne_genu and who
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were charged with a crime. At that tLme, we

were not fortunate enough to have Mr. McDonough

and the public offender staff. Also, I speak as

an individual with my own practice of more than

twenty years now and, in addition oto that, to

the service given to the county as Chairman of

the Nassau County Youth Board and Specia! Advisor

to our county executive on youth.

I would take the sections,

so there could be no misinterp_ retation as to what

we suggest, section by section since they are so

few and they are so brief.

Section 400.05, which

states who is an eligible youth. Under the

present Code, an eligible youth is one who has

committed a crime not punishible by death or live

imprisonment and who has not previously been

convicted of a felony. The proposed Code adds

or has a previous judgment of conviction for a

crLme. It is respectfully submitted that this

provisions is unduly restrictive, particularly

since the crime might be a misdemeanor arising

out of the Vehicle and Traffic Law and further,
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might be one that was considered a crime in another

jurisdiction where there is no such thing as

youd%fu! offender treatment.

MR. BAR - ETT: You are objecting to the

eligibility requirement that a conviction for a
J

crime renders one ineligible?

. RS. SA! TAGATA: Yes.

MR. DE [ZER: You prefer the present

lav which denies it only when a conviction is

for a felony?

MRS. S.AI ' A A: Yes.

MR. DENZER: The reason for that

change is that the purpose of the youthful

offender treatment is to avoid the stigma of

a conviction for a crime. That is the principal

purpose, and if a person already has been con-

' elvlcte of a crime, there isn't much point in

the youthful offender process. That's why we

made ti%at condition there. .%at good is it to

avoid a conviction for a crime if the defendant

has already been convicted of a crime?

MP . SANTAGATA: With regard ho that,

very briefly, certainly the committing of two
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than just t he one, and secondly, he might not

have had the opportunity to request youthful

offender treatment if it were a crime in another

state, such as California, where they don ' t have

such a provision such as we have.

MR. DENZER:

MRS. S$ TAGATA:

I agree with you.

Under 'Seculon 400.20 of

the Proposed Code, Subdivision 1 provides that

at arraignment the court must advise the

defendants of the availability of youthful

offender treatment and if the defendant does not

request the Y. Oo, the criminal action upon the

inditement or information must proceed. Perhaps,

we are reading too much into it, but we question

n u _ this waives the eligibility, if not the

request at arraig ment? Does e court have

dasc_euzon to extend the time at which youthful

offender treat aentmight be used? Therefore, we

direct th_ words must proceed as a criminal

charge, be changed to "may."
%

Subdivision 6 of the same

section 9 ich relates to any statement made by the
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defendant in the course of the probation

examination or investigation -- it is respect-

fully submitted that the said section is not

sufficiently restrictive. It is suggested that

al! information obtained as a result of probation

examination or investigation be inadmissible

against him and further, is unavailable directly

or indirectly to t! e trial judge. Further, the

language of the "P_oposea Code states that no

statement should be used against him in any

cr utinal action or oti er legal proceeding.

Certainly, -the intent here is that it should not

be used in the youthf al --ozzend , proceeding, and

I am sure thatns , "nau the Legislature meant; but

we questioned it and felt, perhaps, this should

be spelled out specifically. May I just add that

with regard to this subdivision 6, we feel very

strongly witiD, regard to hAis particular provision,

and I think the reasons are obvious. Certainly,

any defendant is entitled to a trial by a judge

who is impartia! and who is not colored by

hearsay or any previous infomuation tha't may

be given to h u and, certainly, the youthful
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offender should not get less, but at least equal

to any other defendant.

Section 400.35 --

MR. RTLE TT: (Inter-p_ osing) Actually,

the only way to avoid this completely would be to

require that the judge - no considers the youti ful

offender application and denies it, could not

then preside over the trial if it proceeded

because inevitably the p -obae_on report of the

investigation conducted on the question of

eligibility is going to contain "someun_ng / he

nature of stat nents from the defendant, and

usually does°

MRS. SANTAGATA: Very often, .the same

file and same = _2 " is used at the t e of a

pre-tria! conference for a type of deciding on a

reply, and that j dge has t/le file and "t/ en the

question, maybe you go right to trial on the

basis of that fileo

.£R. BARTLETT: This would be pretty

tough in counties like mine wzhere we only have

one county judge.

MRS. SA TAGATA: Well, Sec lo_." n 400.35, I
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think, is the one where I think it is rather

sentence construction and not intent of the

Legislation, states in part t/%at such tria! must

be conducted ,here appropriate, pursuant to the

rules of evidence applicable to criminal pro-

ceedings. I m s%tre that the Legislature meant

that such trial must be conducted pursuant to the

rules of evidence applicable to criminal pro-

ceedings and° therefore, it is suggested that

the words 'k ;here appropriate," be deleted to

avoid " " "_ mxs_n erp_re atlono This, where i might

se m should be taken as a matter of course that

these rules should apply, we know that there

has been and had to be case law stating that the

rules of evidence in a cr .minal case apply to

youthfu! offender proceedings and, therefore,

i don't t hink it should be left open to either

interpretation or question again.

Section 400.50, we

are pleaseds of course, with the change regarding

the sentencing and disposition of youthful

offender trea ents and i think, in part, we have

to be grateful to Senator Dunne for a portion of
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Section 400.60 of the

Proposed Code relates to the privacy of the

proceeding; and this, perhaps, is the one t/fat

you have received during the course of your

discussions on these sections, the most of the

differences in opinion on Our position in _s

MR. BARTJ .ETT: (Interposing) Not

-yet, but we are expecu_ng to.

i RS. S i TAGATA: Our position with regard

to this particular section is that since the

basis of youthful offender proceedings is the

treatment of a you' h::as an individual with al!

of the protection and " -'-'rehab l_ta a!on and

1 --*co-recuzon of the individual, that the proceedings

should be private. We also say that if it is

left to the discretion of the court, the attorney

and the defendant must then guess as to how these

proceedings will be handled, in some counties
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some of the judges handle it with open courts

and in the very_ same court, other judges handle

it %-it/% a closed court. ! do not feel that this

is what the Legislature really intended and,

therefore, I think, that the "may" in these two

paragraphs should be changed to "must. '

.-= .... One of the reasons for

the "may ' is that it is impossible in New York

City Criminal Cor.ru to handle them as private

proceedings. Again, • h__e volume is such that it

just can't be done under_z .D_esenu facilities

I, R. BAR ETT: We understand your point.

It may be that leaving it at "may" is a victory

for you as opposed to 'must be in public, " ,;hich

is the position taken by some, as you know.

MP . S Y2AC-A . .: Yes ! do know that. Our

o ,rn feeling has been that if we were to consider

it and have it private then, of course, _u could

conanence even from. the time of arraignment and I

think, perhaps, Senator Bartlett, that part of

the reason uha peoples in addition to the practical

aspect of the space, part of the aspects are "the

fact that there are so many that blame much of the
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crY.me on youth crime, and you are besieged with

the fact that t!%ere should be a greater crackdown.

in _Nassau County, the statistics that we have here

do not bear this out, and the statistics do not

bear that team crimes are on the rise. !t has

held its line in Nassau, and the mount of crime

we have here for youth is less than one percent

of the potential youth offender population, and

our youth population is forty-two percent of our

total population. So, we are talking about

approximately seven out of every t!%ousand

youngsters.

Section 400.65 of the

Proposed Code which relates to the sealing of the

record after adjudication. It goes a!ong with

the present Code, but still leaves open the

question of a direct record, the custody records

or a similar term that would indicate a record other

than the arrest. Un'd.er the present Code and the

new Code as proposed, the youth would still have

to answer the question whether he was twenty or

sixty, "Were you ever arrested?"t in the affirma-

tive, and the secrecy of the adjudication then
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becomes a myth So then we had respectfully

requested that in this vein the Legislature look

again to see if t/%_s proceeding and the arrest

record could also be sealed and the question

would not have to be answered in that fashion.
J J

MR. DENZER: Of course, one of the

great opponents to what you say is the telephone

company. 'lney are afraid, with the number of

Tomen operators they do not ant people of bad

moral characteristics around these women, and

the only way you can find out is to ask the

question J'Have you been arrested?"

.L o BAR ,.ETT: It is a tough question

and has been debated more than once, as you know,

in the Legislature.

, S. SA TAGATA:

MR. BARTLE? :

witnesses before we break for lunch.

Hampton? I know he was here earlier.

i understand your point.

Thank you.

Thapik you very much.

We will have two more

Mason

!f not,

we will hear from Mr. Eugene L b; speaking for

the Nassau County Bar Association.

ir. DeVine a do you want to

/
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be heard right after i,!r. L b?

w. VINE I would, yes.

MR. iB: Senator Bartlett,

• _ . -]Senauo_ Dunnean gentlemen0 thank you for t!%e

opportunity° I . spea] ing as one member.- of

the Nassau County C inal Cou .-ts and Procedures

Co -uitteeo We have studied the va _*ious sections

of the Code ;an i address mvse!f only to that

section which addresses ' '-- ] "lu e_ to s a/cn warrants,

which would be Section 365.05. Generally, I

would agree with everyone else 'ner that ti1_s

Com_mittee has done ane - ce ±-I- _n ' job in {ranting

this Code° Certainly, cor paxed to _le o ler Code,

it reads much easier and, I think, it has taken

into consideration all of the isting case law.

Of course, when we get into the field of search

warrants, search o , . ,a ', -...... we are running right

neck and nec] - ";- ' 
'

, .n the Supreme Co- _ coming down

with new decisions /.n ' ' esDect%!s the k portance

of search warxan'hs, under Section 365°05, it is

suggested whereas instead of the present proposa!

that t/qe application be made by a police officer, a

district attorney or other public servant, that the
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application = made bV a Do!ice officer c_move

the grade of sergeant or by a district attorney

or a State Attorney Genera!. This would seem to

limit all other public officials from giving a

search warrant. It does not, in fact, stop any

other public officia! putting his [Dplication

hrouq _ a police sergeant, or a district attorney

or State Attorney General.

things.

]is wi!l assure two

One, it wil! help to

screen most of the applications to see hhat t/.ley

meet the requir aents not only of the statute, but

of the constitution of the State of New York,

and of the United States and be in conformity

with the latest decision of law that has come

down as these decisions do from-hhe cot rt

quite rapidly outlining the standards ti at must

be fol!owed.

it would give _e proper

police officer° vTho should be qualified wit_h

respect to his kno ledgeabi!ity as to the

requirements, the opportunity to screen t! _e

Dp!ications to see that the application is
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proper and in the event the application, itself,

is improper or there is no xeasonable or probable

cause, he can e! inate that immediately, and it

doesn't tie up the calendars oft he courts with

these applications.

MR. BARTLETT: I take it you vJouldn' t

go as far as v e have in our proposal, limiting

it only to "the prosecutors and the Attorney

Genera!?

. LA : No. I think you are

in a different area with eavesdropping and wire

tap. I wouldn't limit myself to at because !

think the entire proposal on eavesdropping might

have to be completely rewritten and even might be

divided into o separate categories. I wouldn't

restrict it in the area of search warrants. I

think some very strict guidelines have been laid

do%-rn over the years which have been refined time

nd time again, i wouldn't go that far. I

ou!d, ho% ever, l mit it to a proper grade police

officer or assistant district attorney, or

assistant attorney general.

With respect to
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Section 365°05, t/ e proposed legislation uses the

term "designated place, desi %ated person or

designated vehicle." It would seem that that

section, in conjunction with the latest section,

describes the fozTaer content of the application

and of the search , arrant, itse!f, r ires a

specifically described person, place oz vehicle,

and that if t/%e word designated is also meant to

mean described, hen there is no change required.

owever, it might be a little better delineated

to fol!ow the case law of descriptive language

saying "a described place, == "scrlmed vehicle or

described person. "

_riR. ARTLE?T:

MP,. L i 8:

365.20 and 365.25.

Okay.

We have then Section

The authorities given in

365.20 we have no objection at all. hey are

logical and they are tensive enough to cover

all of our situations. ever, with the

ecution of a seardh warrant, where it originates

in a court and is delivered to an officer of the

State-wide jurisdiction, you can run into the

position, as shown by your own notes, There you can



1

2

3

4

5

134

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

2O

21

22

23

24

25

have a v rrant issued out of Erie County to a

police officer of the City of Buffalo and

e ecutable in Nassau County.

Now, these sections on

search warrants do not describe a method of

attack upon the search . rrant, and it would

-seem. that _.e intent of the Con mittee is to al!ow

that under he 11otions for suppression of evidence,

which are all inclusive and were included, it also

allows for the motion to suppress evidence to be

made in anticipation of a possible criminal

proceeding; that is, you can m e the motion

before there is any information or any inditement.

his would require, and as a practicing attorney,

it would necessitate the attorney, if he se s

to make such a motion to suppress, to know where

that warrant was issued from. Since the warrant

can be issued against an unoccupied house and an

unoccupied motor v hicle, also against a person,

we know from Our experience that most defendants,

even if __ey are sho n% a search warrant, can't

tel! you the court or district. We then become

involved in he process of determining where



1

2

3

4

5

135

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

2O

21

22

23

24

25

we can make our application, where the search

warrant was issued from.

MR. DENZER: At vzhat point have we

reached here?

. LA : : We are reaching here

,ith respect to a recommendation that in Section

365.20 or 365°25, that in addition to the pro-

visions t-here, that it m e a provision that the

search varrant or a copy thereof be filed zith

the C_erk o the County in which the warrant is

<ecuted, so that an attorney trying to.make his

suppression motions, as provided by this Proposa!,

can find that search warrant, know the court it

was issued from nd, at least, take some activity

with respect to it.

i took a long time building

up to it to try to illustrate the one thing ! ?ranted

to bring out, that it be filed in the Clerk's

ozf_ce of the county of which it is executed as

wel! as which it is issued. That is not a return,

only a copy of the search warrant. With respect

to 365 --
l

L . BARTLETT: (interposing) Exactly
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what he . ould have been shoran had he been home?

L L MB:Su._ely. We kn 7 that a

defendant often times says, "They showed me a

piece of paper," and that's al! they can tell

you. 365.35, in the application, states t/nat the

application must be ,1orn to. We would suggest,

since the language is not included, that t .he
J

language be that it be s ¢orn to before the

magistrate. The language does not require a

fm earing be_ore the magistrate, or the existing

case law or existing Code does require a s%.;earing

before the magistrate going to pass upon t/ e

application o

_M . BARTLETT: . aat do you think of the

idea? To get around this business of swearing

which is, according to the police, very_ trouble-

some to them in !ots of matters other .han just

a search warrant situation, and provide hat

whenever an application is made, , 'henever a

complaint is made or an information, that the

police officer be held accountable for the s ule

penalties as attached to perju1 - by our providing

equivalent penalty for a false, uns% orn official
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I would like to address

_.7_vself to the search warrant only, Senator.

o BAi<TLE- T: Suppose we did attach

t/le same burden as for perjury here, but do not

re aire th a to be sworn?

MR. :

would be the same.

I do not think the effect

These papers could be drawn

up in a police station, or the D.A. 's office, and

the judge would sign it without ever having seen

idle officers. Therefore he had no ex m_ination of

the officer and he only has the papers before him.

The next section after

that p17]v_ es that the judge can take testLmony

inquiring into the matter, assumed!y, from a

person o'dler n the applicant who might have

kno v-!edge or information, and he must make a

record. There is also a requirement, under he

Constitution, Lhat the application must be made

upon oat/] or affirmation.

Now, the case law has

been such that many of these search 0arrants were

t_hrown out where, though <here may have been an
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examination, '-Juere has been no e amination by

the judge who has signed it to determine xeasonable

grounds and probable cause. I don't think t!le

affirmation in *--.he police department would

accomplish what you want° at least in this instant.

This doesn't give the magistrate or signing judge

a chance to e uine either he applicant or any-

one else if he just has papers pushed in before

him on his desk.

"inan2 you vel much.

These are all the ; -"r_con nen aulon t/let we have

come up with with respect to search warrants.

-LR+ BARTLETT: q hank you vez y much. We

appreciate hearing from you.

Mx. DeVine? Is Mr.

Peter Percher here?

MR. PARCHER:

_PLR. BAR LET :

Mr. Parcher?

MR. P CKIE R:

N ° BARTLE. TT:

after lunch then°

IiR° PARCHER:

Yes °

Do you want to be heard,

Yes.

We will ts] e Mr. DeVine

Mr. Chairman, m mbers of
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the . " .... =..omrr!mL. . my r arks are going to be limited

to neferring to some of the changes that some of

the m m_bers ox the Bar Association ConuTittee on

the Cr .ninal La%.z Procedure dealt vzith in t/!e

processing of felony cases. Actually, this comes

in three - - o •pa_us The r_rs part deals vziti , the

question of prelLminary inations or 9 ]re_ony

hearings, and it ould se ! to me and to the

m - oers of { he Com_mittee that have discussed -

/- 2-
unau everybody from do_e Cri!ne CoF. nission on do %,

the President of idle Cri. ae Commission on do?n%, has

said that the lov er courts, in most of the juris-

dictions in hh_s country, but also in this State,

are - ""_a, too crovJded and =-'rx=_ too busy for the

good of everyone. It seems that these lc ;er courts,

pelinaps, perform, the most " -_ mpo_uanu function in

reaching t/ e first offender the person -ho

co .umi-ts the initia! " -"ml meanor, the youthful

offender my being able to deal in a slov and

carefu! manner and bring t!%e majesty of the la .0

to these -_=_su persons, v'oung persons, persons

vcho have .- "'-" "- "- CO/ . 'llul:eG petty crL es before t!ley get

into the vociferous category. One "- "ti%!ng
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of -time Mat has to be spent by the judges in

"ore 1 .m..in a _- e:, e inations o

140

Under the newCoue-" as you

are proposing, the ]preliminary examinations will

be coz_ inue pr!ncipally to insure that persons

aren't unlawfully held in jail or until such tLme

as t/%e grand jury can meet° It, really se ms to

me, that most tL es -7 n ....__a le prelimina y exa/nina-

tion has become is a very limited discovery

proceeding for the defens attoz neyo

= - ,,. -. o k at is our view of it.

.... - - -. - i don't know what reason

is required, -uu it is something " '3u. above a

credible '-'sc .Lull!a, somebody saying somebody did

hhis thing. .%at, of course, frustrates the

, "judges at the lower courts because .ey can t go

into the parts of what the attoinneys might like

• to know about. It takes an aw_ul9 lot of a police-

man's time and it really doesn't pnel. _ the defendant

in the first place.
>

i say this -- you t 3{e

my remarks subject to -'-" - 'connection -- a ol!sh t! e
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prelimina_ y hearings to free the lower court

judges for In.e very, very significant work they

are perfoz ing in the misd .neanor and first

offense areas.

The second thing refers

to %e grand jury. 1 obody on the Con nittee that

Z belong to ould ever suggest abolishing the kgrand

j u I. ! asn't really around then, but I have

read about the Tora De .zey racket investigations of

the u irties and anybody _ho has heard or

zitnessed anything of the investigatory :work of

the grand juries, of the racket ? ork of the

grand juxies, of the investigation into police

misconduct, organized crime, public misconduct,

recognizes they have a very significant value. h y

also have a seconda _qy value, it seems to me, and

that is %;hen the defense counse! finds himself

in a position %.;here he is dealing with a sympathetic

situation, -- ine client . ho stole a car because

his wife z s pregnant -- would like to go before the

grand juz _z. '_ne D. A. has a reason for requiring

a grand ju _ , too, , here he has a hot potato on his

hand and zould rather not make the decision hLmself.
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in ninety percent or the vast majority of

routine cases, the grand jury is merely performing

the obvious merely holding somebody just as the

magistrate of the -istrict -'-_ cou_u or lower court

leve! has to do, holding somebody merely for tria!

_ 'because somebody has had to have done _ .

! know that in the early

1900's, the old ' -'-- mecm_on 222 of uhe Code proposed

" " w! . the consenta pxoc_ss r zhereby the defendant, - "J- _

of the district attomney; could waive a grand ju_ y

proceeding upon a felony case ! am. talking about,

of course and proceed on _nrorm_La<lon. in 1928,

in a case ca] l e:7 Peonle versus • :-" ........ Bauls tua, the

Court of Amoeals__ clearly held that rt_cle { i,

Section 6 of the ons '--" '-u! uulon'-" is a jurisdictiona!

provision and that waiver of a grand jury is not

a personal rig"hr.

I say this --probably,

the ruling was %rong in 1928. i think that it is

wrong today° in Illinois versus Bradley met

the very sarape issue in i956. There, Judge

Scnae,_zer, i un e,=suan has become the Cheif

of their equivalent to the Court of Appeals. He
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discusses Batistta and says it is judged wrong.

This is a persona! question. Ee refers to a case

in there called, i believe it is, Cancinni

versus The People, which dealt with the personal

right of iver of tria! by jury. ..... in the

Batistta case, the Court of Appeals relied very

heavily upon, it se ms, infoi aation and analogy° A

man can't even waive his rights to trial by jury.

In Patton versus the United States case it says

that isnSt sos and al! of you know better than

that. .,qhat happened to the question of the

right to raive trial by jury.

Many of the prosecutors

have met this probl m head-on and said this is

wrong, "this is a personal right, the right to

aive grand juz-y.

i h .. DENZER: You have got to go to

the specific language of t! e specific constitution.

You are asking us to construct a system of waiver

here after the Court of Appeals has held that a

constitutional am.en ment would be needed, and that

is a pretty risky "thing to do.

f, R° P± qCHER: I m not necessarily
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proposing that. i t3nink it depends upon i%e

language of he particular constitution. The

Federal Constitution's language, I think, is

pretty s _rai!ar to our State Constitution's

language and Federal Constitution, vzhich is the

start of Article I, Section 6, have construed

that to be a personal right not a jurisdictional

right; but assam.e, for the sake of this

CoFLmissions !at it would be a right to impose

legislation wi h the e <istence of a 1928 Court

of Appeals case. Then, i say this -- perhaps --

if you memJ]ers agree --

(interposing) We

recom]aended this to the Constitutional Convention,

as a mauve_ of fact° he B 11 of Rights Co. u.'.ittee

on hich Doctor Keidelburger and ! se _- ed, wrote

t/qat proposition into the proposed constitution°

i have reason to believe that an m.endaaent will

be offered to d%is session of e legislature to

accomD1 ish that 13 " i_ - I Dose o

MR. PAR {EP,: TharS you. The third

phase is this -- -r there aren't going to be

prelLminary exams, one reason -uh= defendant' s
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attorney %ants to conduct it is to get his

limited chance of discovery, get his bite of

the la ryer, it se ms to me that ;d at could be

replaced. I don't thin]< t/ is would necessarily

require legislation, but ! "d_ink it . ould be .

helpg l to clarify it dlroughout t!ie State. y

not at the felony court level v;here the defense

is entitled under 'dhe constitutiona! inte re-

tation to dle Miranda hearing, The Mai hearing,

The Berger hearing, so on and so forth? i know

.%. •that in Nassau and, i unin, in the City, these

hearings axe periphratedo They occur over an

eight, ten, t elve onth basis, " "epenu!ng on the

calendar situation, some in the calendar part,

some i -mnediately before part, some Then the judge

is available. .q y not allo%- tl%e defendant to

d mand, on notice to the " -'-o.!su__c attorney, one

pre-trial hearing and by speci£qfing dnat .hich he

wants, to go into encompass all these questions

that he prob bly ants to find out in ti%e first

instance, in the preliminary/ < ination. It

would seea to me, in that way, no extra burden

v;ould be placed on the felony court judges because,
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ult , ately they have to go into %ese questions

an : ayo The -7 - ; . _.¢ e.. e counsel ,.7ou] d,mu ._, earlier

in the g _me; knov vzhe' /ler he has got a shot of the

trial or :¢het/ .e!" he doesn't have a shot of the

tri l. The D .A. ,7ou!dn' t have to be frustrated

by bringing in policealen and handling three to

four to five hearings before a case is ei her

z- or !si osea of. It se ?.s to me that, in

te _ s of conferencing these cases, once a defense

attoxney kne .z Lhat ,as really involved, if he had

any legitimate method of handling the case ot/ er

"than by dispositiont I inink right - -'-c. ue "the

hearing zould be a logical time for the conference.

......... For That court?

. PAk Ci R: !n °hhe particular xelony

court in tile particular jurisdiction.

_.[P. DENZE! = Not in the lower court?

-= - ,. ,o No, in the Superior Court.

it I ..v ou_ be t e CDunty Court here or the Supreme

Court in the City°

Than s very much.for

allotting me -t _e op]9ortunity to discuss this ./ith

you.
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2, . BAR.LET-T: Thank you very much. I

think you will see something happen on the waiver

of indictment.

Ladies and gentlemen,

we will suspend n and resltme at , o'clock.

(WHEREUPON THE COI iISSION ADJO AT TEN

MII-UTES TO OI, TE AIqD P, ECOI, /ENED AT "I-VO-F!FTEEN P.M. )

IR. BAR Lm_T: Ladies and gentlemen,

we will get under way again please. Our first

witness this afternoon will be Henry DeVine,

Nassau County District Attorney's Office, nief

of the Appeals Bureau.

MR. DE VINE: Mr. Chairman, Senator

Dunne and Co missioners, first let me say that I

appear before you today not as a District Attorney

and not as Chief of the Law and Appeals Bureau.

Rather, i appear before you as Chairman 0fthe

Cr ina! Committee of theNassau CountyBar

Association. Secondlyt iris clear that we don't

appear a spokesman for the entire bar, and I

question -- and ! am not certain in my own mind
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as to %..;hether i m even talking for all of the

m mbers of m r own Co.,:.-hmittee We have worked as

best we can in the tLme allotted to us to formulate

a judgment regarding some of the more critical

areas of this ne Code. I will make an effort
j

to assess or get a consensus of what the

Con mittee's opinion was on these various areas.

So from that "- polnu of

vie , let me Say at the outset "that one of the

good things that the Co L-tmittee sa% in this Bill

was the restriction in t/]e case of ..4ire tapping,

to the Attorney General and to Lhe elected District

Attorney. i think hat on that score, the

uom_mluuee was unanLmous that there was no need to

extend the right for ,;Tire tap to any police

officer° The good practice is one "that i m

proud of in my o . county° You heard Co !issioner

Looney speak ear!ier _he practice has been,

in this county for the police to come to the

District Attorney's office .Therever a %ire tap

or an eavesdrop ,as required. :[e have worked

that closely ith the Department in Preparing

the affidavits after preparing the orders. We
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do this not only in connection w_tn the wire tap

and the eavesdrop, but also, as best we can, with

regard to the search warrants. We are also working

along the sa. e line wiLh the fire marshal!s and

the other people who are now in a position where

they must apply for a search warrant. I say, that

it is a good,healthy practice. So, on the basis

of our o%.rn experience and the collective judgment

of our o m Co unittee, e fee! that we must

compl m.ent you on the stand hich you have t en.

Now, the second most

important point has to do Tith your relaxation

of the accomplice rule. in all fairness, that

matter has not been thoroughly deliberated on the

part of my o .Tn Co. m%ittee, and so, ! would hesitate

to make a Co.n .ittee statement on that particular

point.

ne third point that i

would l e to speak about has to do with your

rel ation ofthe discovery and inspection, not

only in behalf of the defendant, but also in

behalf of the District Attorney. _ his is something

that i think, to a man, all members of the
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Committee are strongly in favor of, and based

upon my ov nineteen years of experience, I

personally endorse e position which the

Committee has taken

step fo1 ardo

I thi it is a great

J

Also, not mentioned here

today, was the addition of the defendant's right

to t e advantage of the materia! witness pro-

ceedings. Surely there was no good reason why

the right to take advantage of a material witness

proceeding should not be extended to he defendant,

and this is something brand new and is something

which our Committee, of course, to a man, is

greatly proud of. We also want to compliment

the Conumittee for the ef_orusf it has made to'

codify the various forms of the indictment and,

particularly, I sum interested in that part of

the Bill which is going to compe!, particularly

theAppeliate Division, to particularize the

basis for their action. Those who have worked in

this very specialized area know what a great

problem can arise :hen iyou try and get at the

Underlying basis for the court's action. You know
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that t he Court of Appeals is a co rt of very

! mluea jurisdiction° In the absence of a death

case, they are a court of law, and it is juris-

dictional that the order of the Appellate

Division specify precisely what he basis of the
°

Appellate Division's action might be, and I think

that to that accord, this Committee has gone

a long way to make it very clear that there is a

clear burden on for depar ne._ s to specify

particularly %fD_at the basis for their action is.

%is wil! surely be helpful to all of us.

0[e also want to endorse

,.e Dosit on which the Con mission has taken with

regard to the apparent delegation of authority

to both the Appellate Division and the Court of

Appeals to establish ' -ne_r own rules and regula-

tions with - _rega_a to perfecting the appeal° This,

i thi s is a wonderfu! step forward, and I hope

that both the Appellate Division and the Court

of Appeals will have the courage to pick up this

responsibility and go foz . ard with it.

One of the most staggering

thinqs is the printing obligation which we have
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in some of these cases. Almost no dispute may be

regarding the facts, i argued, recently, a first

degree murder case, People versus Dominick

Carbonerra in the New York State Court of Appeals.

•here was a trial and, of course, thereafter an

extended Huntley Hearing held. Not one question

was raised regarding the fairness of the trial.

'ine only issue -- and there ere plenty --

presented, had to do %,zith the conduct of the

Huntley Hearing fol!owing the trial. Nevertheless,

the taxpayers of °this County were burdened by

having to print that entire record, and it se ms

that %.,ith this delegation of authority now being

clear, %vhy, hopefully the courts, the selves, %il!

be able to pick up the bal! and formulate a fe%

rules which seem to be more equitable and, at the

s me tJ e, re-protect the rights of the defendant°

Some of the recormmenda-

tions which c e to our minds, of course some have

already been discussed. I particularly

interested in that part dealing with the

defendant's right to waive the presentation of

his case to a grand jury_ and to proceed by
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indictment, if anyoo y is truly interested in

manpo er, in -' he delay and the izZ_cu!ty tb_at

ve have in moving a case for trial and getting

g " .]a disposition then you snoulc, have the birdseye

vie% [ that i have and see just e _ culy what happens

at this particuiax stage of a criminal case.

Unfortunately, so few have intimate kno vledge

of it. We may have as many. as a hundred fifty

cases presented to a grand jury in one month. nis

involves manpo%,Ter, cy_ng up grand jurors, in-

convenience to witnesses, to say nothing of the

unbelievable amount of police that are tied up

in these grand jury presentations and really, for

no reason, if ti%e . .,c . ._ r .gr s nu

counsel, %-,'ants to get on v ith ti e case, it appears

against h u, have his %rial, have his hearings

or vThat have you. ! think that vhatever this

Commission can do to stre ,,!ine that particular

stage 0 f " ".e case you , ill take a tr . endous

step fo ..,axd.

fdP . BA2T T'£:

.zould probably zeq .ire constitutional change?

.au s the prudent v ay to go about -c

Do you agree th .u this

That
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MR. DE VI_ [E: FrapPe!y, it may very

wel! be the prudent way to go about it. ! would

like to tell you i have done a little study on

this and I would greatly appreciate it if you

ou!d give n e the opportunity to be heard.

MR. BA! TL _ T:

MR. DE VINE:

for %his problem; gentl nen, believe it or not.

The Legislature adopted ,zha't they cal! t! e Charter

of Liberties and Privileges. It provided that in

all cases, capita! or crimina!, there shal! be a

grand inq%!est 4ho shall first present the offense

and then elve men of the neighborhood to try the

offender who, after his plea to the ind c .ent,

• --% t +)" : -- 
' 

-.shall be _lo +ed has reasonable challenges. This,

according to my research° is the first evidence

of uh_s provision in our State here in New York.

!683

Yes.

1683 is the starting point

No%,7; nothing more

happened, you see, unti! the Constitution of 1821.

Now, %;hat was it on the minds of the gentl men in

1821? They %Tanted to borrow the Fifth !aen ment

and the Fifth endment provided, as you all know,
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in so many .Jords that no person shall be held

to answer for any mechanica! or other inference

definition unless on indictment by the grand ju!7.

So, there as a clear legislative history to

show that by 1821 we were borrowing the protections

for our people in this State dg.at were :d0.en in

existence in the Fifth $umendment. _,hat section

has been carried fo o;ard since 1821, and it

appears in our Constitution today.

I o%7, wh!l is al! of this

i portant? !t is im ortant it se ms to me,

because if e are borrowing from the Fifth A,mend-

ment, then what the Supreme Court of the United

States says -Tith regard to a defendant's right

under the Fifth_ _ men _-.ent may very wel! apply

with full force and effect to a defendant's rights

under Article ! of Section 6. One need but !ook

at Rule 7 of the Federal Rules to discover a very

e 2ensive ! ractice statute %hich enables the

defendant to ; aive the presentation of his case to

a 9-rand jury. It is unquestioned that these

Federal statutes have been sustained by the co s

right up to and including the Supr m.e Court of the
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United States. So, you see, we do have some

historical basis to conclude that there is

nothing necessarily sacred about Article i,

Section 6. Moreover, e find support for this

position in many of the other states who have

exc-c aly the s e language in their state con-

stitutions that we find__. n Ar !c_e' ' ] i, Section 6

..... -, , -, . %nat is Illinois°

IP . DE VINE: Illinois, for example,

%,zhat does it say, no person shall be held to

answer_or-F- a criminal offense unless on-inditement

of a grand jury. Illinois Massachusetts,

Pennsy!vani , Maryland, these are some of the

states that have provisions in their state con-

stitutions that are not materially different from

Article I, Section 6, and in each instance the

state court of last resort has said thmt the

defendant . aV, pursuant to - -- '-suauuue, waive he case

being presented to the grand jury and he may

proceed by information o The most recent pronounce--

ment was in !956 in illinois versus Bradley, and

.. S chae .fe r o ethe decisio was . ritten by Juo.ge - ....... - . .....

is a most highly regarded judge in this country
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today. He is now the Chief Judge of the Illinois

Supr .le Cou &o A!ong with Judge Schaeffer, Chief

Cager, he Judge of California. They are very

influential. They treated this problem. ' iley said

there was no rea! reason why a defendant should not

be permitted to by-pass the grand jury if he

chooses, and to go fo! rard on information. I might

also say that he gave some consideration to the

1928 action of our oven New York State of Court of

Appeals. It was reze_red to here this morning by

Mr. Parcher, and of course, they rejected the

rationale of this decision. As best i can gather,

the case is based upon no study or analysis of

these historical basis for Article !, Section 6.

Seem ingly the court rested their determination

upon two things First, what they considered to

be J e great public injury which would t ke place,

if *[e .Jere to permit a defendant, represented by

counsel, to proceed by 0 y of information instead o

waiting to have his case presented to a grand jury.

Now, the plain and

s nple fact of thema ue_-'- is, gentlemen, that a

study of the situation in the Federa! courts in
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Illinois and al! of these other major states, will

conclusively prove that the fears of our State

Board of Appeals : ere groundless. There is no

evidence of any public inju! l in these juris-

dictions. _le second basis for their detez L1ina-

tion, apparently, of all things, is a case back in

18, New York and I don't mean 18 New York Second.

!t had to do with a murder case and a death

sentence° In the middle of the trial, a juror

becomes ill. "q%ere are no alternates and his

la ryer said, "Wel!, let's qo on with the tria!.:'

:,. 
_ 2_ • 

]The court simply said .that based upon Arumc_e I,

Section 6 and the right to a jury trial, it was

not permissible to waive that particular right.

,Thether they were right or they were wrong

that was a death case, and i don't think it has

!hh the situation h 2_ isanything to do- "- a

presented here°

Now, again, I can say that

the prudent thing may very wel! be to proceed by

way of a constitutional " "menc menu. ! kno z somethinc

about that becanse while my m nory needs to be

refreshed, -there ,zas an effort made by the New York



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

2O

21

22

23

24

25

159

District Attorney's Association to achieve an

amen ent to this Article I, Section 6. I have

F _ J_/.xorgouuen the years, but it probably .Jas in the

middle " -'flxu_es, we did succeed in getting a

Dll_ passed the first year. _ !e second year, .

it c e a cropper, the reason being quite simple.

There were already five major proposals that

.lere going up on the State- ,,J de_ referendum. h_s

being of no great conseqTience, I suppose, was

simply halted in eit her the Ass nbly or the

State Senate. And so it is, and I a very fearful

in the situation that prevails in the State today,

it may be ve z unrealistic for this C mmission

to believe that you are going to meet this

responsibility by saying t %at the only answer is

an amen ent to the State Constitution. That

is one choice, but %hether it is realistic or not

is somethinq that I am not absolutely certain of.

I feel very strongly about

this subject, and i thi < . e have a Court of

Appeals that is not bound, not bound by vThat

decisions v ere made in 1928, believe you me, they

are taking a fo - rd look at the problems of today
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and the doctrine of starting decisions

is only as good as the reasonable prudent result

that it brings about today, if anyone arguing

in that court today believes t hat the beginning

and end of your case is the decision in 1928,

then you have a very new experience waiting for

yOU.

There is no reason at

al! to believe that the Ne York State Board of

Appeals , uldn't re-examine theposition taken

by the courh in 1928 in the light of today's

oro o_e s and come to a different determination°

MR. DENZER: I°£e did that and we lost

on ito There %ou!d certainly be chaos, wouldn't

there? We would have a million cases ,fnici! ;zou!d

have to be reversed, and start al! over again.

MR. BA_ TLETT_: In terms of our proposal,

we could have a question on the ballot, if the

Legislature responded, i have strong reason to

believe they would, really after the effective

date of this because to go on in '68 and. '69 and

become " -efzeculve January_ 1st.

MR. DE VINE: V lat I am afraid is from
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the practical point of view, if we get action

from this Co ission and you go out of existence,

and this probl has not been dealt with, then it

, itn us for the rest ofis just going to live "" 

this centuz-y because t/ e likelihood of somebody

politica! getting enough force behind a bil! in

Albany is, to nly aind, somewhat unrealistic.

Novz, I have to leave it

up to your judgment, and i respectfit, and al! I

am endeavoring to do is to give you some of the

background so that you make a more perfect

judgment as to what you should do.

I thin! that evenly

responsible police a .inistrator in metropolitan

New York is utterly aDDa!led__ at the n L oer of

police officers and detectives who are just waiting

around in grand ju - proceedings. I was happy to

have Mr. Parcher make the initial presentation

because, nhile v e are not D. A. or defense lavryers

in that Co.n .ission, nevertheless, it is less

suspect, I think when it comes from his position.

MR. BARTLE : !n the Constitutional

Convention, I don't recall any group violently
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_ %a u proposa!.in opDosition to ;'

MR. D'01 E: I would like to point

out in my capacity not as a Cor nission m -iber,

but as a Legislator, I have prepared a resolution

which vzould call for passage in - his section of

the Legislature, hopefully next year, just what

you are calling for. I recognize we [night be

h npered by t/be s e pro. l Is f at we had back in

t!%e fifties, it might fall to such groups as

the Bar Association, and the D.A. to make that

matter of top priority to make the con unity, and

also the legislators, awaxe that there is going

to be a limited numoer of propositions for people

to vote on in '69 that this should be one of most

importance.

MR. DE VI : You have more confidence

in me than i do. i have to believe that from the

rea!istic political point of viers, that when you

consider the o her probl as that v.ze have in the

State of New York, I just can't believe that ! am

going to succeed where ome of these other issues

have to be dealt wi by the Legislature. i just

have a fear that - e are just going to be going up
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to Albany and coming back, and . e i!l get the

bill through the first years and the secondyea ,

and quite properly so, lite p ope_iy sot on

ballot %e are probably not entitled to a priority.

nis is the one fear that % e have. .......

911<o BAl TLE? : ! thir what you are

asking is that the Coi_ ._ission actively interest

l&selx in the matter, .:hether t is underu=nen by

constitutional amendment or statute.

,o DE VI JXE: Correct we , i!! be

re larded if you %.i!! do hhat.

i!l. BAP E : ! am. sure hat is the

vie .7 of e Co m lissiono ? e passed a resolution

at the Constitutional ..... -_ uonvenu_on on uh_s.

MR. DE V = Now t here is one other

point that has_ been discussed by the o ! ee" '° , and

it happens to ]De pet of mine, and it'has to do

• ith the probl nl of prior identification

For some mysterious reason-

c no. it is mys/erious yet to me -- if e sho , a

victim or a -Jitness of a crime, one hundred

photogra 2hs and they pick out a suspect, and

tl%en e have a confrontation, God forbid - -
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should ever let the jury know that this witness

!ooked at a photog',-aph. This has got to be one

of the great myste _-ies of this day. i 'dlink that

surely, as a result of the S ova_l" ] and Wade

decisions in the Supreme Court, the New 'ork State

Court of Ap peals, however reluctant, are going to

have to xe-ex inine the position which :dmey have

taken in years gone by %Tith regard to testLmony

regarding a prior -" ..... " ....-, en lxlca !on o

Now, interestingly

enough, whether it is 393 ._ or B, or wha- aeve_ it

is in our present Code, you know that t! at vlas

enacted to change a decision of our New York

State Court of Appeals regarding the right of a

witness to tesu i y[ initi@.lly to a prior identifiea-

tion. It !s - wa o.!ng to say " %a , un!ike:some

o er proposals there was, in fact, genuine

legislative history available vfnic_h d nonstrated

beyond all reasonable doubt that it was the

intention of the legislature to - _=eoDt the Federal

rule, t/le Fe dera! rule. There was clear proof

of a legislative intent in connecting with this

bill. e Federal ru!e gent! men, makes no
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distinction be .veen an identification from a

photograph and an in-pErson identification. It

goes merely to the weight and not to the compe-

tency. he universal rule throughout this

Nation " " ' 'recogn! es no d!s _nctlon° I . talking

compe cency not.z, e een the identification made

from a photograloh and that made from a line-up.

So, it seems to me that

our Board has, %.hen confronted with the probl

of the photograph under our old 393 Section here,

they are ever so reluctantly _vinq up the

position that they have consistent!y taken

regarding prior identification.

MR. ART ET_ : One point was raised

yesterday in connection with the photograph. It

• T .U "was an !nte_esu!ng one It ,zas to this effect,

if you pe_vT%itted the jury to know that the

, itness had identified the defendant from looking

at a series of ohotograohs in the hands Of the

police, it :7ou!d be an extremely strong suggestion

that he has got a record.

MR. DE VINE = BTot necessarily. • %ere

are a lot of us i nat have our photographs over there
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I went over t! ere %Then I was ad/aitted to t/le Bar,

and was finge rinted. I would not %,ant to prove

indirectly what i could prove alxec ly. I would

not want to give the <,e1_-enGan a bad character,

neither do i want it to be established that those
jo J

photographs cane necessarily out of a rogues book

rather than from a ne ,zspaper. I don't think that

is necessary, and any tria! judge can control that.

it se ms to me to be

totally unrealistic, in my years of e perience,

i don't think i have confronted a c!ai a of error

more co.Tm.on!y committed by trial judges than this

one in. relation to _ enalflcatlon from a photo-

. ngraph. Tt se ms to me the most natural thing,

a_nd d!e best of judges do not until they are sho%n%

this Ne , York State Court of Appeals decision.

So particularly, now, that

,Te have to rethink this whole prob! m of identi-

fication, really we hear so much about acc .p!ice

testimony and yet, isn't it really true that all

of -the great miscarriages, or at least seemingly

most of the miscarriages of justice in ,'the past,

have not rested upon the testLmony of an accomplice,

, j: 
-



1

2

3

4

5

but, rather, they have rested upon the honest

but mistaken identification of a witness who

was running.

167

So, it seems to me,that

was the spirit of the Stoval! and %e Wade

decisions. Anything that is going to help a tria!

• judge and ultimately a jury properly evaluate the

witness' testimony, that this is the man that I

sa z driving the car, should, it seems to me, be

brought to their attention. We are asking for

nothing more an the Federa! rule, and the general

rule hroughout this Nation, and we see no great

miscarriages [isting in these other jurisdictions.

Wade and Stoval! apply

Certainly, I think it

%7ould° I thi ! what really is important; you

see, is whether what we witness in the courtroom'

as the defendant or he individual picked out

of the book No%;, we just can't ignore the fact

that that's how these cases are being broken.

This is how they are being developed and to just

say it is a matter of law, we have got to hide

MR. DENZER:

to if%at, too.

MR. DE VINE:
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this police action, keep it from a jury, seems to

me to be so unrealistic, i think that it is

very i .portant that a judge and a jury should

know that really the reason v;e are here is not just

because of the crime, but because this individua!

has looked at a picture and has made an identifica-

tion. _hen explore what the circumstances were,

and then you can better evaluate the situation

that -- "Ist o
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Now i will just be

brief and touch upon one or t o other points.

Judge Sta earlier this morning, spoke to you

about the - eezendan 's right to appeal from a

violation of probation ! know something about

that because in the middle fifties, we had an

appeal from a violation of probation and a re-

sentence, and it went straight throughthe New

York State Court of Appeals. It never occurred to

me, gentlemen, to raise the question of ippea!-

ability. I think every man has a right to appea!

f that he hasto another tribunal when he _eels

been aggrieved° evertheless, there developed,

some years later, a difference be een the
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departments regarding the right to appeal from a

violation of probation. I was surprised in the

La : Journal one morning to see that one of our

own Nassau cases had been dismissed on motion of

the Appellate Division, itself So, I was in the

aw Jard position of arguing before the Court of

Appeals that the order was properly dismissed and

that it was not appealable. That s another case,

happilyt we !ost. So, we now know in a small

pro-curiae decision that the defendant does have

a right to appea! from a violation of probation,

but it only consists of about five or six. lines,

and what the average practicing la fer may very

well see are some very detailed published reports

on the level of the Appellate Division dismissing

appeals from a violation of probation.

! would see no prejudice

whatsoever to anybody if you could clarify the

statute dealing with the defendant' s right to

appea! so that it would be clear to the young

lawyer who picks up this Code, that when you say

you can appea! from a judgment, that would include

a judgment initially or a judgment imposed following
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the violation of probation in he hearing.

One other point,

gentl en; then i will sit down. i think there

is also a section dealing ,Tith the right of the

people to take appeal. It has to do with the

demurrer to the indictment. Now, we raised the

point, what about a d murrer that has been

sustained to one or o counts of an indictment.

In fact, it is the case law under our old statute

that the District Attorney has the right to appeal

not only where the demurrer is to the entire

pleading, but to one count of the indictment°

We can make the authority available to you later.

it seems to me that the

same rule should aDD!y and that a c!arl_!cauzon

of the statute :¢ould probably be in order. I

think that if you read _e statute in its present

form, one might honestly believe that if he had

a ten count indictment and the ve I guts of

his case was dismissed in the first six counts

because the indictment was not dismissed, he

would have no ri t to appea!. That is not the

law today, and i am asking only that you conform
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your bill to the - J-pxes nu law as we understand it.

MR. D :NZ R: Maybe you are right. I°

i %ink that was our intention. Section 230.20

gives the people the _l nu to appeal from an order

dismissing an indit ent or an information. That

covers the d qLurrer entered pursuant to certain

other sections° Knat you would have would be an

order dismissing an inditement, or information,

or acoun u thereof?

MR. DE VIh E : Yes o

D N ,EI,. at's what we really

in ue_.ded.

MR. BAR ETT: I see it is a quarter of

three now° I thought i %.as going to be back in

New York at three this afternoon° We do v nt to

hear evez-zone, i zould like to ask that witnesses

%0ho have %ritten statements suh it th . and limit

their oral "-" -u su mony as much as they are able to,

understanding h--_=u any written statements submitted

wil! be made a part of the record and will be

reviewed by the CoKumission.

Gene Kelley°

Deputy Police Commissioner,
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}!F o iq LL ': Good afternoon I would

just like to state for the record I Eugene R.

i<ei!ey. I am the De_Duty Police Co.n nissioner

for the Legal Affairs° fozT£er District Attorney of

Suffolk County, and presently appearing before

this Commission as Police Commissioner JohnLo

Barry could not be present. uch of fnat has been

said today, perhaps, might be referred to in the

report. Mucln of ? hat I have heard ! particularly

agree with as a representative of a law enforcement

agency i think the most pressing or the most

difficult probl that I observe in this proposed

n law is "that which affects wire t .pping or the

use of eavesdropping equipment, and i would just

like to refer to that very_ briefly. It is covered

on Page 12.

! think that, in essence,

pretty much states the position of our Countyo

Basically, what bothers us is this, that under the

present proposed Code -- as a matter of fact,

under much of the case law, defendants are

entitled to have such things as Huntley Hearings,

Wade Hearings -- you n nle it, they are entitled

to it.
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N w, many of the cases

that have come down from the United States Supreme

Court dealing ith wire tapping, like the Berger

case, other cases in our own State, Kaiser,

et cetera, nowhere in these cases do any of the

courts indicate that this right of the police

or police agency to wire tap or to use eavesdropping

equipment -- nowhere in any of these decisions

do the courts indicate this right should be taken

away from a police agency. Now, the Commission

has seen fit, for one reason or another, to

extend the mandates of the New York State Supreme

Court to deprive us of what we feel is a very

valuable weapon in law enforcement. We wonder,

is there not some way in which the Commission

would re-consider this particular area to the

end that, perhaps, the present law can be followed;

but if the Co mission feels that in some way it

is being abused, they would wish to raise the

qualification or the rank of the officer who would

make application to the court. For example,

someone above the rank of sergeant, if the

Conaaission felt, and is a law enforcement
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representative. ! kn 9 %e could live w! i% this

type of procedure if you ant to elevate the rank,

above the rank of captain, perhaps.

! heard Co L-hmissioner

Looney talk this morning, and ! agree pxetty

much with ;hat he said about the ability to {ork

with the District Attorney but the ray one

enforcement !ooks at this, in my opinion and I

have been with the Ne York City Police for eight

and a half years I have had my share of

sitting on wire taps, just like many o. the

police officers in the Department. t he way we

look at it is that, for no apparent reason, the

Commission has deprived us of this aid. It is

almost like you are taking a y our night stick

even though the comparison would not necessarily

ring true. 
-

lis is a valuable weapon, if the

Supreme Court said the police officers should not

have that right, perhaps we can console ourselves

a!ong that lineo

MR. BARTLETT: Our rationa!e very

simply, was we felt that 'hile Berqer did not

address itself officially to That public officials
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should be able to apply to the ordinance, it was

astounded in this being a grave decision of public

policy to use eavesdropping. We have determined

that one of the ways to have that decision made

on a policy basis was to repose the responsibility

or the au hority, racner for making applications

in the Inand of he policy making officer in the

cri ainal justice process, and he is the prosecutor.

! ow, there is no precise language in Berger that

poln s to this, but we felt that the police are

working on a case where they dean wire tapping

to be appropriate or eavesdropping, they clearly

can go to the prosecutor and he can make a policy

decision. He is ' %e one t/ at has to prosecute

hhe case after you make your arrest. We didprovide

of course, the Attorney Genera! had that right

and I can tell you that the bil! which will be

given to the Legislature on Monday, also includes

the Chairman of the S.I.C., but it does again

limit it to t!%e prosecutor, the Attorney General,

the Chairman of the S.I.C.

This was our reason,

. nether right or wrong which is not to say ,,-ze



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

2O

21

22

23

24

25

176

wouldn't be glad to consider again your proposition.

.Ro LLEY: If I left wit/n_ that

thought that you ould at least reconsider, I am

pleased to hear that the bill -- that there is a

bill in to allo ¢7 the ChairT an of the S.I.C.,

because if you can allow the Chairman of an in-

vestigative .gency such as that, then why not,

perhaps, a ranking officer of a duly authorized

police depar .ento We are congested enough in

this area so that e can along -'ith the Do A o,

re ain control. We are not only -] - --u=- -n 3 of wire

taps, although this is primarily what . e are

talking about, but there are other eavesdropping

techniques .zhich you are . ell avrare of that can

be utilized wi h, of course, the proper court

supervision. As I said earlier --

MR. BARtlETT: (int rposing) The

Co mission wil! discuss that again.

MR. I LLEY: I hink, if the members

of the Commission will read the report, we make

certain reco..- mendations in areas such as appearance

tickets. Maybe that can be tightened up a little

in certain areas. We don°t like to be mandated
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to release a particular individual who might

have been involved in an assault situation only

to be faced with the prospect when he leaves,

he wil! go home and attack his ife.

IR. DENZE : You have that situation

today under the present Code. Within that, you

must set fixed bail at least there, if there is

no court available° You know how those sections

are %orded, 'Betv een certain hours. " if you

couldn't get him to a court betv een certain hours,

you have to get hL to fix bai!.

. i LLEY.: For example, intoxicated

persons. Nowhere does the present Code say that

a police officer can deny bail, police house bail,

to an intoxicated person. Yet, we do that.

Arrest arrants. We

kn 7 there se s to be no procedure in the present

law. What do v.Te do vTith someone %-ho is picked

up on arrest v arrant? Must we hold them for court,

or can we pic] th up on station house v rraD_t?

M .. DENZEP,: On a warrant of arrest,

you must ta e h ra on to court.

MR. i LLEY: - resently, we give them
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station house bail. It says "Or bail," and then

t/ _ey generally write a figure on it. -7 en, because

of ne - les of the Code, no matter what Hhe

rules states, e fist a m z Lm m of eo hundred° As

! said, most of them are in there.

I recognize there are

a !or of people Taiting to testify, so tha you

very much for your attention°

MR. ARTLE : Thank you, and our best

to Mr. Co nissioner Bar .

HR. Y LL f: Thank you.

(AT _Uq_ICH m DEPUTYI.£E CO[K iSS!OL ER I<ELLEY SUB-

MiT: E_.D A SIXTEEN PAGE P PORT ICH IS M_ADE A

- - CORD. )

.,i . BARTLETT:

MR. C fH!{:

Mr. Cabin?

Mr. Chairman, genti aen

of the Co.Tmission, thank you for allowing me to

leave t/he press table and address this body. For

the record, m.y n ne is ira L. Cahn.

and pub!is]%er of t!%e Massapequa Post.

of you who you have heard or will hear today, I

do not represent a !a% - enforcement body. I am

not a member of t_he Bar° ! m here in the role

i am editor

Unlike most
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i ! . , T. .n -. o V;e know you to be an

!n erested citizen i ir. Cahn.

Ro CALTN: na ¢ you, Mr. Bartlett.

i have no vested interest cepn that of the

interest of Lhe public at large, i will attempt

today to speak in more general terms than, perhaps,

those o _.ers that you have heard or will hear,

and discuss the philosophy of society and the

cr nlinal with particular reference to youthful

offender trea 7.ent o

i believe that society

today is !ooking for a stronger and stronger leader-

ship from the Legislators and from the Bar, of its

courts in attempting to protect society from the

onslaught of " 'l _c eas ng cr _nlina!s. We have seen

the statistics c! ,no year after year, and the more

inat bodies such as this meet and the more that

the courts sit and rule, so are the guardis!%s of

our society handcuffed with more and more rules

with the result d at society is becoming the

!oser while the felon is becoming the 4inner in

this .,zar bet ..een society and crime. here is a
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_aulon and strongergreat need for stronger legis] 
"

adjudication that wil! protect society and %.zi!!

protect the victim while still considering -'rile

rights of the accused felon.

It would seem to me that

as we debate the -" ",_lgnts of the accused, we

co..suancly o ge" :- qe rights of the victims and

of society. This is particularly true in reference

to youthful offender trea n!ento i know it is not

a popular stand today aznong juries and among the

Bar to d mand stronger trea -aent for youthful

offenders, but i must take such a stand° We

set up laws whereby you- ns sixteen and be!ow ' he

age of ,._lneu, en are given every conceivable

urea aenu !n secrecy, wlnile society stands and

raises its hand as the index of crime climbs

higher and higher° For many years no%,z,-- it is

roughly a quarter of a century -- the youthfnl

offender trea ent has .o en part of our judicia!

proceedings. Gentl %len; it hasn t been working.

if it had been %,.7orking :ze , ou!dn't be faced with

." o¢,.ay. ,qzen something. ha we are faced with "- -

doesn't world, t is tLme to - cnc.nge at and not
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hold onto it solely because it is there. You

have the opportunity, this Commission: to allow

us to return to a Code that v[ou!d protect society

vzithout violating the right of the individual.
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it can be nuo _e.

MI . BARTLETT: tnat do you reco umend in

connection with youthful offenders, Mr. Cahn?

4R. CAI : i .,ou!d recon nend that if

a person is accused of a crLme that v/ouid be a

felony, if he vlere over the age of nineteen, that

he be treated in such a manner, open court: the

right to publish his n u.e, the riqht to have this

record, if you vJi!l, follovl him. vhere necessa _7.

No%z, i knov this is --

MR. DENZER: (inte- P0sin9) You 7ould

eliminate youthful offender treahTtent for anyone

cha :ged ,Tit h a fe!ony?

R ° CA _ : T ou_e qualify it to

say that every dog is eneiitled to one bite.

MR. BAI TLEg : That ' s our viev¢, too.

b . A {:

if it were a misdemaeanor and not a felonl/--i

m not an attorney. ! can't find these very fine

it is quite ]possible that
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distinctions in law-- i might go along with it.

If it was a felony of high degree, a rape,

felonious assault or something like that, ! might

'hnot even want to give hin __e one time bite.

MR. DENZER: in judiciary, the judges

have the po : er to refuse Y.O. trea u, ent when a

person is charged with a felony. I take it you

don't trust their judgment on this?

_£R. C Hi : i wouldn't be so bold in

thfs building to make such a statement.

MR. I ARTLETT;

outside, Mr. Cahn?

MR. CAXqN:

Do you want to meet us

i would say this, that

while they do have the power, it is so rarely

exercised as to be almost not there. It is so

ve I, vez f rare that a judge will refuse youthful

offender trea £ento

MR. DENZER:

tells me that State-v ide about fifty percent of

them are rejected.

MR. :

Mr. McQuiilan's statement

I can't dispute that, sir.

I will say this, hat in my o%.Tn xperience in

covering as much as I can of such proceedings, I
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have found very little of it here in Nassau

County° I ? ill say this., too, that certainly the

discretion should be taken out of the hands of

the judge after at least the _lrst" bite, and _T

would make it ....manG .uory that no more than one

youthfu! offender treatment be given.

No ,0, under Article 400,

if I recall, it is not mandatory° ! would make

it mandatoz _7 t!!at a person seeking youthfu!

offender trea nent should not be given t ice

around, or three ti es around, or fou times

T 'around° . ec us re-establish in the minds of the

public -- and that goes for the you:t!% as .¢ell --

that they cannot violate those rules and regula-

u_ons which society has nposed Jith complete

i unity and that is lhat is , nappenlng today°

You have made a philosophy-

I don't mean you gentl-- en -- but society h&s

created a philosophy that enables the yout!%fu!

offender to literally - .]num o its nose at %ue law

enforcement. I resent this as a citizen and I

resent it as a member of the press. We -zill do

al! we can to secure the n z e of those persons,
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and we publish -th l. And what happens under the

quise of equity in the law, before the accused is

given Y.0. treatment, I have "-rile privilege, as a

reporter, of securing his n e and the charge.

Once he receives Y.0. treatment, these records

are closed to me.

Let us assume that the

accused is found innocent, i can ' t even fo!lov it

up after I have publ_shee thae boy's n .e and I

have published the charge. I can't even follow it

up to give h n. the fair and equa! treatment in the

press he is entitled to, and point out the boy

has been let go. This is silly° At one hand you

are as ing for fair treatment, on the other hand

you are taking away my privilege and my obligation,

my responsibility to use equitable treatment; and

I completely blocked by a very archaic --

after enty-five years i guess you can call it

%q%at contribution do you

think you are m {ing to society by publishing the

n me? How does this resolve the crJmlinalaspect

of it?
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I believe there is

We are re-establishing and
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reinforcing in the minds not only of the criminal,

but of society, that when you violate society's

: ules and regulations you cannot d° so, that you

face the obligation of your peers --

MR. %IqGEL: (Interposing) You mean

when an accused has been selected, when someone

has allegedly been charged %-ith a crime? I want

to kno%7 ,;hat service you are giving the public

%,;hen you publish the n me?

MR. CAHN: is there any difference

be b; een an accused of nineteen and a day, or

enty-one or eighteen and three-quarters? If

that is their age, I can publish their name. This

is part of the people's rights to know and the

right to _ - "o_ouecu themselves.

" here %,ras an attempt about

.7o years ago to extend it to age -;enty-one. N - ,

here you have a man married, a job, a m aber of

society at age t Tenty-one, twenty- -o, enty-three

or tn-zenty-five, and they attempt to put a curtain

in front of him° b_at is the difference be ;een
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a man of eighteen and three-quarters vho is,

perhaps, married, a m mber of society, a m .Joer

of the armed forces s an adult in all terms except

in front of the court? Now, v here do you dra ¢

the line? ' here does society protect itself?

Sixteen and nineteen?

MR. DENZER:

somewhere .

You have to dra it

Of course, it is arbitrary, bat you

pick "-de best spot you can find.

MR. C - -: Well, this is part of a

debate bet een the Bar and the press at all times.

MR. P LETT: You do believe then, that

there are cases in which youthful offender treat-

ment is appropriate?

LP.. CAI I: May be appropriate. !

. ou!dn't become that definite, sir.

MR. BAR; LETT: You mean you don't know

of one where you are sure of?

MR. CAi ,]: That is correct. We

had an attempt, not too long ago, to !owering the

voting age to eighteen, hich i heartily approve

of. Yet, e are faced %.Jihh the paradox of having

a man of eighteen ble to vote, but not able to
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That is one of the

arg sents I made against !owering the voting age.

on many things.

a eeue Inau_on on the part of the accused l

assume for the minute that he has a right to

self - "deuerm_nat!on. He has deliberately assaulted

someone, deliberately broken in and stolen,

deliberately taken a car, deliberately raped.

Shouldn't this deliberate att ._Dt be made a

matter for society to measure? Why should he be

given the secrecy of a closed trial? There are

other abusers that could be held th.ere.

Let us assume that a

youn man is the victLm of an -_ncompeten attorney

or a prejudiced judge° Let us be very practical.

!t is not inconceivable that his attorney is in-

compet t. it is not inconceivable that a judge

didn't do his home .TOrko Yetn this young man is

in front of a judge. Nobody is there to protect

his rights except an attorney ho may ox may not

know, zho may or may not be able to defend him.

You and I don't agree

It se ms to me, a!so, there is

Let us
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The Press is barred, the public is barred and i,

for one, will struggle against any attempt to

yhau ounts to a Kangaroo court.

to fight a ainst hhas.

I wil! continue

Now, I don't mean that

all youthful offender treatment is subjected to

this sort of treatment, but what ! am saying,

"there is t his possibility and we are dealing heret

in the entire procedure, *Tith possibilities. There

is a! .;ays the possibility. It is also unfair to

others if there are three or four boys nvolved

in a crime and you have :-o of them of sixteen;

one of eiqhteen, one of nineteen. You publish

the n nes and you have seen it; John Jones, age

nineteen -- the other n umes are withheld. Yet

everybody kno .Ts that Johnny and Jimmy and Sam

all go to ether° You haven ' t fooled anyone °

Eve -ybody in town kn v s who it is and yet, you

have allowed t/%e miscreant to get away, not be

responsible to his peers, to society or to himself.

Perhaps, a short term in jail might save this

kid from doing something wrong or, perhaps, even

having his name in the paper. I have heard people



1

2

3

4

5

189

6

7

8

9

10

11

12

13

14

15

16

17

18

t9

2O

21

22

23

24

25

say you are going to make heroes out of these

miscreants. They are going to go bac] and say,

"Oh boy, I as in the paper." Don't you believe

= lit, gentlemen. Society's rights are ul_y pro-

ecuec. ohen e criminal is exposed For the

first few t ues ,Then t! _is happens, someone might

say "Johnny, ! see you were in court. 3 .at

happened?" No one can consistently stand up

against society and shun th . You take away

the right of -hhe people to protect themselves.

o ,7 would you like it if

your son 0as goin out Tith a boy who has had under

his belt two or three auto thefts, or a rapist?

You have no zay of protecting yourself, and aren't

you entitled to the s _me protection, as a men, her

of society, as you are offei ing to the miscreant?

There must be some ,zay

that society or the vict u can orotect themse!ves.

I ara asking that there be some method of returning

to society some rights and privileges that were

deleqated to youth.

i will leave Y. O. for a

moment, i don't know if this is rightfully in
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• front of this body; that is, for the need of

privileges to the press. This State is one of

those that do not allow the press the rights and

privileges. !f someone comes to me and gives

me information concerning a crime, and I pass it
js

on to t_he duly constituted authority, I can be

] %T tness This is not r!g__ , sir.ca!_eo, as a ._ ° 
" 

hJ

The press should have the right of privilege.

Ot_he .Tise our source of information dries up

vei7 rapidly, and 0e are facing a s ilar situation

vThen the police are being asked to divulge the

name of their infom .ant.

manner --

MR. DENZER:

i ask that in some

(Interposing) That

oi_1 has been before the Legislature many times

and rejected eve qf t me.

MR. A I, =

evel t me.

And we fight for it

ere is Isnml_ a need for it. i keep

thinking of the r tria! case as a perfect

example. There is a great need of privilege for

the press, i don't know if this is rightfully

before this body, but certainly it shou!d be

brought out.
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matters which I, as a n .Tspaper reporter has

come across, the need to l mit the nulaber of

adjournments in the courts° I, myself, have

been a %;itness and ! have been called back

again, and again and again, to the point where

I have gotten fed up and disgusted and wished

I had never come forth and volunteered as a

%.itness. It seems to me that t! .ere should be a

certain ount of mandate where the defense and

the prosecutor are allowed one or two adjou p ents

and that's it. 4andate that it go to tria!.

Again, I don't know how

much of this -- and ! not an attorney -- comes

before this body, but it would se 1 to me --

0 . BAR E : (Interposing) The

difficulty in mandate, of course you might wel!

have a situation , here a prosecutor -- let' s

assume we have no more than two adjour.ninents --

the prosecutor takes 7o adjourm ents for a good

cause, and t .en he is faced ith the obligation

of going to court. On Monday morning he finds

out that his key itness is out of the jurisdictiont
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little, but vfnen you and i have seen adjourpxaent

after " -- '- 
+a 3ou,_ men-a with d]e home that t!%e witness'

m ory vlill_ _,_,{ that the xpense will be so

great. I n-L ca_mlng for the public. There must

.oe so,+.__ stage where you say, "by golly, you go

to trial. "

t:i_-,. BARTT TT.o Judges do that.

Again, so rarely. I

realize i u getting into a rough area here, but

again we worry so much about the defendant and0
z

_perhaps,_ in this case, about the Lpla!nuizf," -'-' ]out

how about the poor witness who has no vested

interested i this thing who is neither a

plaintiff or defendant, but is giving up his tixae

from his work or job to do his job as a citizen.

MR. PJANGEL: I have introduced a bill

to give co[ oensation to the defendants , witnesses

as well.
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MR. CHAN: It might L-hake le sit- a-

tion a little more tolerable, but it doesn't ease

the situation.

i am not going to speak

much longer <cept to re .%ind you t!%at Article 35,

though it is not to date -- as you ] ow, sir,

I am so violently opposed to Article 35. I do

com DiLment you for easing the situation a little

bit over the past few %.Teeks. I am stil! not

satisfied .Tith a t .To hundred fifty dollar

detez .aination by a cop in the course of chasing

a suspected felon. At least we have made a

step fo -lard, i believe in returning some of the

rights to the cops.

more and more --

MR. BAR'_T E :

X will continue to press for

(Interposing) Under

that, the Commission's proposal goes back to the

fleeing felon rule with one exception, property

crime.

MR. AH I: That's where you and I

disagree, sir. _.hat's what makes our democracy.

ank yo veiq! much for having me here today.

MR. BAR_ LETT: HaDpy to have you, iro Cahn
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Joseph Goldstein.

MR. GOLDSTEIN: 4r. Chairman, gentlemen

of the Co aission, I ; ill attempt, since that

portion on hich I had planned to spend the

greatest .ount of time on %ili be dealt with

by the Governor tomorro - , I understand., linlit

my remarks to several questions %zhich i have of

the Commission. i ?zould like, particularly, to

start %zith that portion of the proposed Code

? hich deals %.Tith search zarrants. I not sure,

in having been involved in the County Court of

the County of Nassau as the Chief Law Assistant

for the p st nu ber of years, that -vague terms

or general te_ _ s in statutes v ill he!p the court.

i %.ould preferr ! think, t!tat t/le Con nission,

%herever possible, q ress exactly who they have

in mind. i am not sure under 365.05, Subdivision l,

%.zhat the Com_,.ission intends by that phrase "other

public servants acting in t/n_e course of his

official duties. "

R. GOLDS IN:

ilqar sna_is.Agents and " 1

That may , e!l be. I 

sure you %Tould also include an inspector or a
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Yes.

it %ould se u to me that

that phrase might be more definite.

.... -' - o e statespecifically,

"other public servants having --

4 . GOLDSTEii : (interposing)

e!se you say "o _er public servants of law

enforcez lent capacities, : ! t!!ink is the phrase

you use, "la ,z enforc ient functions," under

375.20 I believe it is.

MI°. BA TLE :

search warrants now?

i . GOLDS iN =

MR. BARTLETT:

IR. GOLDSTE!! :

You are talking about

Somewhere

Yes, I am.

365.

ighu, Subdivision !, you

say .... n tia]iv, " b.at_. upon e application of a

police officer a District Attorney or other

public sei -ant acting in u ,-- course of his officia!

duty°" There is no definition in t/le beginning

of ne Code as to %hat you mean by Ouiollc servant.

i sml sure that you do not have in mind, at least

i hope you do not have in mind, a dog warden or
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someone along those lines. Obviously, people do no±

. DENZER: Public servant is defined

in the Pena! La :.:,, and the definition is carried

over into this proposal.

iR.. FAP LET : If a dog s arden were

after a _=bl% . dog which the o naer as harboring

and refused to turn over to h ., ! . not so sure

i wou!d _'t ant to give him a search warrant.

MR. PAi ZA_REL! : A recent case held that

a hec:_th department inspector couldn't enter a

building°

MR. C49LDSTEI 7: That's 7hy I suggest

un u, if at all possible ..e, in some fashion,

define t/.%e temnn :'Dub!ic sez-¢ant, " as it is used.

I knc , also, the " " '-"d!s !nculon which the Co ission

has dra n regar i g_ .. he issuance az er e ecution --

the area of execution of search zarrants, and

that is, that if a Village --Ju t_ce were to issue

a warrant to a Village police officer, that

officer might only be able to e ecute that

arrant in the county of issuance or in one of the

adjoinin counties. However, if the warrant ,

;Tere issu.ed to a different t e or classification
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_T have read the staff

co.nhmen s in the Proposed Code, and i find that

the distinction, at_.eas u to myselr, as an

2--. T" "auuo_ney, is not quite clear and again, ! would

ask the Com_raission to indicate the reason that

there are -- and I sure there are specix_c

reasons that he CoE mission has in mind, to

cLel_nea e why tile :- -'

MR. DENZER= Well, as far as the courts

are concerned, we %-il! say yes, a Supreiae Court

Judge here in Nassau County may issue a seato/!

warrant t/%at is executable up in Buffalo, but we

don' t : ant a Village Judge --

Mi<. GOLDSTEI : (inte_ 2osing] - Let us

ass .e, sir, if you v,Ti!l for a moment, t/ at a

Village Judge has a case before hLm where evidence

of crL e may.oe" obtained in l]e defendant's

residence or hunt n lodge i '..... g u0 .aa e somewhere. He

could not issue a police ofx!ce_ of his a warrant

to go upstate ano. obtain die evidence.
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MR. DENZER: _.%e applicant ould have

to go to a Supreme Court Judge or a County Judge.

MP. GOLDSTEIN: i, Iay i ms]< then vhy we

have the distinction between the adjoining county.

i could see if you said he ould be limited to

issue a %,zarrant %zithin the county.

MP,. DEI ZER: That depends on the

New York Constitution in ,71nich there is a funny

little clause _au l .its tlne process of not

only To%n% Courts and Village Courts but City

Courts to the particular county and the adjoining

county o

; . GOLDSI ii : ! recall the case where

, e found that '- -'esucne ue_ was adjoined to Nassau.

The reason - as land id%at adjoined under the 1 ater.

M . DE ;ZER: Yes.

- 4 %- if ,.,e could getMR. GOLDSTE!N: i u _, . o

something on this -ze would " apprec la ue " --5' t..

Under 365°35 2C dealing

: Tith -'-Coe application o£_ a searc..h warrant. ° %ile

it is mol ed that a court or judge issuing h-- ---- - "c-.e

'arrant must be - " "sah!sxled as to existence of

sufficient grounds or probable grounds, no%.zhere
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in the '- - "s auu e does !t so state° it does state

.-- 
- "

that the application must coo.uain an allegation

of reasonable cause and that there must be facts

supporting this.

it ou!d seem to me that

the l ng%lage presently used in 796 might be

included in is particular section of the

Prooosed Code so as to . - . r that, as regards

the sufficient probable cause being satisfactory

to the judge; himself, and not to anyone else.

! ,,zould also !i]{e to just

point out, T asszzme, this is a uypographlcal

effort in Stzbdivision C, the third line, the

:.ord should be applicant I assrume, not application.

Just note Id!at for the record°

MR. BARTLE% : in the question of

.... u_,_e destions of %zhether orprom ole cause in J-]

not "the arrant zas properly issued in the first

]place, is review.zeal on motion to suppress. Sub-

sequent!y, you 
" 

t mean to suggest that ze

.... F"aDDIv a subjective test to rln_. out , .Theti!er or

not ti_ere ,;as a just cause°

HR. GOLDSTEIN: No. i am suggesting that,
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regarding the fact that the facts -- the allegation

is a fact referred to in subparagraph C --must be

satisfactory to the judge .Tho issues the ; arrant.

• he language is not in t!lis particular subpara-

graph r!anu, as a person vfho is qui%e often involved

in trying to interpret these / .ings, ! raise the

question so the Co_m. .ission " '-m!ghu consider insert-

ing the = -'-s=n ence which is used in 796 to clarify

ti.%e issue. I would also like to ask the Conu ission

as to whether they have something specific in

mind in 365.40 bv. _ the _phrase "In determining an

application for a search %..arrant, d%e court may

ex nine, under oath or othe-_ zise --:; at the

present tLme0 i " - ' :aelmeve nnere are severa! --

in the recent cases considered by the Court Of

Appeals in dne Sarisohn matter and People versus

i<aiser, °"chef_ is language in the decision which,

I be!ieve %.,Tould se a to indicate that any state-

ments given to a judge upon the app_ication for a

search -- ......w=L_±a_._, or a %7ire tap _must be on ti%e

record and under oath. The language of 794 uses

the word "on., : and -T don't know, therefore, ,.That

is Lntended o
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MR. GOLDS EiN :

presently.

MR. DENZER:

formalize it if qe judge wants to get other

people up qere and as]a some questions.

_hat is his right

He has a right, but

under this it says he doesn't have to. If he

zants to speak to some persons at the bench ol-

where he chooses let hLn . do it that way.

_4R. GOLDSTEi : ! take exception with

dlat in relationship with the present la - s as it

sits and as it is handed do%,n% by the Court of

Appeals then° It seems that for a search , arrant

to be proper and properly reviewable, everything

%-h_cn the judge considered, par xcularly on the

issue of probable cause must be on e record

whether it be by =='- "-ax,_!u=vl in a formalized

application or Jhe-cner it be by testi lony in the

judge' s ch z bers or before the bencho It

certainly snoul be revzewa _e, and it cannot be

reviewable unless it were under oath or if it
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were sworn, not by just a summary of what was

said or by a telephone call or some way else.

MR. BA TLETT: The issue would be

upon it being tested out on a motion to suppress

whether or not the s .zorn application, together

%,zit% any sworn testi ..ony, supported the finding

of reasonable cause.

bL . GOLDS TEIN:

MR. BA TLETT.

.%b solute ly.

nat does not mean vze do

not want the judge to be able to say " ho is

the police officer B _ t/.a savz this t e place?:' You

know, some collateral question, and since he is

here in the courtroom, your honor, he can go up

and talk to him. The issue still is detel..-uined

on sworn statements.

MR. C 9LDSTE!N: Z raise the issue because

upon review eve _vthing vfnich was considered by the

jurors in signing this warrant must be available

to counse! to revievz on the question of sufficiency

and, of course, should be available to the Appellant

Courts. Z suggest the language zhich might be

included %.zould be the last sentence of 794 as it

presently exists.
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There is another issue

which ! would like to see clarified, and that is

in 365.50 the execution of search warrants, and

Subdivision 5 talks about filing the v arrant

ithout an unreasonable delay and the return. The

present statute also talks about fi!ing, but nowher

does e statute indicate vzhere t_h t doc ulent must

be filed nor vzhe-'d%er - ='u _ n document must be filed

with a public court record, such as the County

Clerk's office, or ¢hether in the court's own

f'1l_es vith its ov .._ clerk :¢here it ",zould be kept

under seal. i chink t! e Connmission should take

some consideration of "unau hen it completes the

revision of th_s Proposed Code. it ould se .

to me t!%at, cez--tainly, a filing to memorize the

document, to have it available to_ future use, is

important. In the event -uhe_e be a loss of

documents o _- <.each of a judge, it should not be

retained in the jud9e's own files, and that whether

it be in the County Clerk's ozz!ce or the Cou _-h

Clerk's office under seal is someLhin9 I would

leave to you gent!emen but I think the statute

shot !d clearly indicate t/le period of t .ae after
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making the reLmrn where the search warrant and

'the reau_n should be filed.

! raise one other

question, entl aen, under the review of a motion

to suppress evidence and, wi" h t/%at, I will close.

We have found, quite

oruen, thatsea_,-cn warrants and wire tap orders

are granted, and as far as the p o,m ble cause,

appl_c _on, we find ourselves

faced with a situation where a prior wire tap or

possibly prior wire taps and the information

obtained t/ erefrom are used to support the finding

of probable cause in the present application for

a wire tap or a search warren to Under 375.20

t± e Proposed Co e, : ere are ,..7o sections, and

I subm!t to you, gentlemen, that on ti%e_.r face

they may be inteL preted to be mutually- :clusive

and inconsistent. You say that upon the .... "• . IO !on

of a defendant clain ing to be aggrieved by

unlawful or Lm/Dro Der acquisition of evidence nd

having reasonable cause to believe that such

evidence may be offered against then in' a cr n inal

action, he may accept. Thens quite appropriately,
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in Subdivision 4 you talk about evidence which

was obtained as a result of other evidence unlaw-

fully or mproperly obtained in a manner specified

in Subdivisions !, 2 and 3. I submit to you

that the possibility of the following set Of

facts should be considered by this Con aission,

and i think the Co.,-hTission should make its

position clear and make the statute clear on

this particular point, i submit the fo!!o ing

set of facts rather facetiously if I may.

Ass uming that Senator

Dunne and ! were having a telephone conversation

and ! was unfortunate enough to have my phone

tapped and the Senator indicated t!hat ir. Bartlett

had a cache of imported cigars which might have,

at that time, been contraband, in his apartment;

and ass e further that the wire tap which is

placed on my telephone s contained as a result

of even a prior wire tap. And as a result of this

conversation being overheard, Senator Bartlett' s

apar .ent : as raided with a search warrant, and

these cigars were taken. Defendant Bartlett now

comes into court and moves to suppress° Well,
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let us assume tb_at upon the basis of the search

warrant, itself, and on its face, the police

officers have spelled out sufficient probable

cause for the search warrant. However, part of

that probable cause came from the conversation

2- T e .taped over my uelepho__e Mr Bartlett was not

a party to that conversation; it as not on his

telephone in his office. He was a subscriber to

that telephone conversation or the telephone, and

he, therefore, would not have standing in the

technical sense, as __r. Justice Shapiro %.ould

find it, to object or challenge t!le wire hap on

my telephone.

Let us assume even

further that the court said, "Wel!, because my

telephone conversation was mentioned as probable

cause, we would find standing." However, I

submit that only by stretching the question of

standing or changing its intent would the court

find that Mr. Bartlett would have had standing

to challenge the wire tap upon 9fnich my telephone

was tapped, and I go back --

MR. BA TL. xT. (Interposing) at do yol
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think the rule should be in this case?

}4R. GOLDS- IN: Quite frankly, we have

had a diversified opinion in my court° i say

lthat somewhat possessively, but :3foully° Y -e

judges have had a different opinion not only on

our bend but throughout the State° My own

personal opinion is , qat if a defendant is to

be truly given a right to challenge fruits of

the poison tree; as it %,ere and _r that docuirLent

is to mean anything, then e,;e must permit a

defendant to qo all the way back, right do%Tn the

pyramid °

I,¢ P..' T "[' o Without regard to any

standin_ _g problem?

MR. GOLDSTEIN: Without the question of

standing coming into play at all because if v;e

don't somewhere along t/ _e line an Lmproper wire

tap or improperly obtained evidence could have "

been used and made available to police officers fo

suDs quenn!y =- proper on its face -- applications

for - ire ta 3 or search ¢arrants and 7 submit

to this Coi mission that this is a serious problem

and one which; in t .he review of 375.20, the
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Commission should seriously consider and try to

dispose either one way or the other, as a guide

to the courts and as advice to counsel.

Thank you.

9i . BAR L .TT: ank you, ' r. Goldstein.

We know you have representatives from the Nassau

County Probation Department and the Suffolk

County Probation people° We viill take the home

te . first. Mr° Kent Le ris.

_ get into myMR. LEVZS : , efore V

prepared ......uexu, this is one of the rare opportuniti

w_.!cn , m going to b ve to top a Nassau County

Court Judge. I only sorry that Judge Kelley

has left. We have an exhibit of our own resulting

from %hat Mz McDonough would undoubtedly call

our harassment of defenseless probationers which

;;e would like to d _D on the table before you.

Yes, this as confiscated by ""D-ona lon officers

durinq tlne performance of their duties.

ins-c n en s knives, chains, CO2 pisto!.

MR. LarZgIS :

Narcotics

Off the record.

(DISC SSiC -q OFF THE RECORE

I am appearing here today

.S
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as President of the Nassau County Probation

Officers Benevolent Association principally to

clarify certain points of confusion brought about

by the proposed Criminal Procedure Lavz's elimina-

tion of hhe Peace Officer status. I hope to

raise some new questions which merit your con-

sideration, point out some of "-he more nebulous

areas, and make a proposal in regard to the

status of Probation Officers.

i am ;el! aware db.at

this is your seventh public hearing, held at

various !ocations throughout %e state, and

keeping this in mind, 0il! try not to go over

ground already covered° i need not dwell long

on the difficult, unique and hazardous profession

%hich Probation is, nor do more than point out

to you that Probation offers a most successful

and economica! method of rehabilitation of the

offender against society. You gentlemen are ell

aware hhat Probation Officers conduct pre-sentence

investigations on convicted felons and misdemeananl

making recommendations as to the nature of the

sentence which is used as a g aide by the Judiciary
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and supervise persons placed on Probation by

the Courts, including msd¢ing home visits of a

surveillance nature, %<:hich necessarily brings us

into :d%e probationers' homes and comnlunities,

most freoT_.c!ent!y the highest cr ae rate areas in

our county. As Officers of the Court, however,

%,Then rehabilitative processes prove ineffective

in maintaining a probationer in the co anunity so

that he does not pose a ti reat either to himself

o _- society, it is our direct responsibility to

bring about Violation of Probation proceedings.

in so doing, %'e must ask the Courts to issue

%.arrants of arrest and must frequently e ecute

these warrants ourselves, bringing -'&he probationer

before tb.e Court if in session ox transporting

h --T0 to jail to a 0ait arraignment. Out of one

hundred fifty-four ,larrants issued in 1967 for

Violation of Probation, seventy-five em^e execo.ted

by Probation Officers, thirty-nine mostly involving

the filing of detainers in o" er counties, Tere

executed by the Police Oeparh? ent %;arrant squad

and forty r aining outstanding. _nere have

furtlqer been isolated instances, in t.hich Probation
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Officers have made arrests of probationers or

non-p obationers and have filed crimina! infoz-ma-

tions, in other cases Lhe intercession of a

Probation Officer has caused ,zanted individuals

to surrender to the police auld%orities. {e

submit that the very nature of the functions

ascribed to the Probation Officer makes his job

a dangerous and hazardous one.

In Nassau County, all

Probation Officers are college graduates, in

order to carry firea _mls, they must ta3 _e an

orientation course on 'd]e use and handling of

firearms at the Nassau County Police Acade £y

and d monstrate their proficiency through qualify-

ing at the Police P nge. Also, by the very

nature of tlneir job and as a result of in-se _ ice

training progra,.n%s offered by our de_Dart ent and

al proved by the State Division of Probation and

Judicial Conference Probation Officers are

fszailiar :{itin the Pena! Lanai and Code of Criminal

Procedure.

Probation Officers

presently are considered to be on duty as Peace
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Officers twenty-four hours a day0 but are not

supplied even w_hen in the field, with radio

_ _ e !ateequipped cars with which to call in " "'

police assistance. We work closely with the

FoB.Io and State and City police as wel! as with

all loca! police authorities in = .perzoxra_ng +he

i aw 9 -'-en_orcemen components o our jobs. This

includes the sharing of information and pxompt

access to Police and District Attorney's files.

Often, Probation Officers in the field ride with

a detective in an officia! police car to apprehend

Violators and make visits to informants and other

parties to elicit information as to their where-

abouts. We feel that these relationships would

be seriously endangered by the proposed Criminal

Procedure Law. Our role as authority figures and

s . ] is of law and order would also be emasculated

and our relationship with the probationers would

lose an important aspect of its crime deterrent

potential. We would become to these people just

another caseworker, a welfare aide, neither to be

respected nor heeded. The Federal Gover _ .ent

apparently recognizing this, considers its
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Probation and Parole services to constitute

hazardous duty, and affords its m mbers Federal

Peace Officer status°

Gentl len i am sure

:d%at the emasculation of our roles as law enforce-

ment officers is not what you intended for us.

! m also fully a: are that it is your intention to

exempt us in special statutes from t/!e legal

sanctions on car-,_ zin9- concealed weapons, in this

plan: however, for reasons ! have enumerated

above and will enus erate below, our effectiveness

would nevertheless be diminished.

lh . BAR'_7.ETT: Hay i put a couple of

questions? !s the position of the probation

officers that they want on-duty and off-dutv

police officer status?

HR. L ?iS : i think it ou!d

deve!op more logicially if I were to proceed

with this. AI___] r'_g._ t

HR. L WIS :

Yes.

(Continuing) We do

applaud the expanded powers afforded to Probation

Officers under Section ,_0 30 of the proposed
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CrLmina! Procedure Law, as we fee! th_s can

• = ' " in the field and in!ncrease our ex_ecn!veness

T ' 4-"zJromec ng the co_ m unityo This section, however,

leads to severa! of our qn!estionso For instance,

the Probation Officer will be apowered to arrest

on the p s' o u and wiidnout a . arrant a probationer

whom he has good reason to me!_eve has violated

the Conditions of his Probation, and to search

the pr n ises 07here !1e is apprehended, in what

manner is he to treat accomplices or consorts if

the Violation consists of a crap g me, a narcotics

Dart T -rm l_ _ , _so_ er_y conduct assault, or a number

of other such offenses? in %hat manner is he to

act " _ " rz;- a search of the pr .ises va eze the

pro.ca ":--'u:oner is apprehended,__ but does not reside,

uncovers a cache of narcotics or burglar's in-

sti ents? !s he to make arrests under =d%ese

circ .mstances as a private citizen? Can he make

arrests in the latter case as a private citizen,

. hen as a private ""- =czu_:en he has no right of

access to the pr= ,.ises? :-'ie submit that this would

be " - :- 4 1lmp acu ca_ and unrealistic and raises serious

qmestions of law as to propmiety o9 arrest, search
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and seizure and ad aissabi!ity of evidence. %%is

also carries serious Tiolications in regard to

tort liability of t ne Probation Officer so acting.

in ti e same general vein ..Te would request the

authority to stop and frisk a probationer, only

to a probationer, upon reasonable belief of a

Violation of Probation and as a valuable adjunct

to our ia . enforcement responsibilities and the

rehabilitative process, %ithout having to

necessarily effect an arrest. Another area of

concern to us is t/ e apparent unbiguity ¢hich

exists in stipulating 1%o may execute a v arrant

of arrest, as exists between Section 60.40 and

60.60, . hich reserves this po%,ler to those

defined as Police Officers under Section 1.20

Subdivision 15 and Section 2i0.30, w_hic! states

/ at warrants for Violations of Brobation may be

issued by the Court and executed by Probation

0fficems° We feel hat t his confusion can be

easily r -aoved by the inclusion of an additional

phrase in Article 60, clearly specifying the

arrest po% ers of the Probation Officer.

i lil! not quote frora the
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t t the complete statement of Com issioner

McC-rath in regard to police officer status, but

just advise you that e also do oppose, =zith you,

the - e - " xe_enulo , of t he list Dresent!y contained in

Section 154 of the Code of Crimina! Procedure.

We, too, gentlemen, are opposed to the retention

of the unnecessa y_ ':launc y list" presently con-

tained in Section !54 of the Code of Criminal

Procedure. We have heard other groups come before

you, citing that they face convicted felons and

o ner crLm. ina!s in the perfomnance of their

jobs -- in jai!, in detention, in urans_t, in

court -- and re .est Police Officer status. These

are the very saD.e cr _, ).ina!s whom we see in their

homes, in their con .unities, in the ghettos, in

transient hotels, in he streets at night° Yet, w

do not ask for full and unli ..ited police po%.zers

accompanied by full and unlimited police respon-

sibilities, nor do ,-e ask for no hing more an

ex ption from t/%e firearms laws. We do not see

ourselves as a group of "junior G-men" running

around the streets at night looking for crL .inals

to arrest, or being , : .m out to quell__ riots and



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

I8

]c9

2O

21

22

23

24

25

217

civil disorders. :;e do not see our f . a!e Officer ,

.oelng" r _qu_- d to ove _ 3o ver_ a 6' _ " Jo hundred

pound rapist or burglars .Jhiie using only justi-

f. !able force. ? _at vJe do ask for is a status

! h the authority and resDonsibilitico .h .e!lsur te "" "-

.Thi h you have seen fit to ascribe to us directly

in the )3" ;ronose CrL .ina! Procedure Law -- some in(

%hidn you have done Jith ve fe% o : the _ ' -'-_ Dresen u

_ Orf_,cers We do ask for expandedgroups of Peace " " - .

po ,zers to perfo 70, the expanded responsibilities

• Thich you have given us. ?e re_ aire t/ ese additio

al po ,,zers not for the sake of bein b!e to act as

Police Officers during our so-called "off hours, "

but for +--he - "=" _ _si. ecl,-lC DU- oose of being able to

_ ... eL! uv functions __ ex_ec u_ velv.

Ue fee! that in view of

,d%e points ,<nich ;le have raised, here today, it

becomes __ ........ in bet eena. uaxenu that some s,_asu=

Police ==" -O,_ . _ce,_ and "Private Ci' izen With A Gun '

need be established for Promanio__ Ofr_cers.

ol a,-,_ , _-. t is_ end ; ve _ esmectfullv_ _ suggest that a

'Special , " " " "Deslqn=ulon could be established,

applicable during regular duty hours and other sucl

:S
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times that we are performing officia! functions,

.zhich could grant to the Probation Officer certain

special police powers or certify him as a fully

empowered auxiliary to the regular local police

authorities °

No ,z, before I c!ose,

there are a couple of questions which have been

brought to me b!/ some of our members during the

lunch recess, one of which, i think, is a

s antic q estion referring to Section 210.30,

SUDQ_,VlsIon 3, which indicates that a probation

officer can arrest a probationer under his

supervision o

NOW, the question is

ti%at if In as an officer in the field, see a

probationer not directly under my supervision

violating the conditions of his probation, would

i be e apo ered to make an arrest? This would be

a man %ho is under the supervision of my depart-

men u.

.iR. DE _ 'ZER:

MR. L w_,o :

This is a semantic aestion.

Arrest for %.zhat?

Violation of probation.

it says, "Under his
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I take it you would ask

that you certainly have that authority as to

anybody being supem-v_sec on probation in t!le

county?

£P. LEViS: !t would be our feeling

-- I Ianyone who is under the 3ur_sdmctlon of the

probation =='o._ lce of Nassau County Also, ..,hat

coverm.qe or protection would there be for a

probation officer ho was attacked while off

duty by a Drooa lonez waiting for him down in

the garage of his apartment building, or outside

of his home?

MR. DENZER: 35.15 of the Penal Lavz.

That permits anyone to use deadly physica! force

to repel" any physical force against hi by

anybody else; police officer, probation officers,

orivate ' " 'clulzens

MR. LEWIS :

he have any form of coverage since this is, in

actuality, a job related injury which we would

be suffering on a job off duty?

MR. DENZER: I can't answer that

If he were injured, would
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I would like to thank you

genu!&men on bena_z of the Nassau County Probation

Oaxicerso

HR. r.Vm ' n -_.=** you. We wil! try

to resolve the difficulties in some fashion.

Now, we will hear -- rom

Suffolk County. We have two. Do you both intend

spe ing, Mr. Horris and Mr. McGrath?

bLR. MOP, IS : Yes, sir o

Mr. %airman, Hr.

Commissioners, I want to submit qe prepared

text of my statement in iae interest of tL e

consumption and in the interest of avoiding

redundancy°

mR. a ,T ,. W appreciate it, and

this will be part of the record supplemented by

whatever you say°

HR. MOBI<!S : I endorse the sta'hements

made by ,',it. Kent Lewis my colleague in Nassau

County, and also my "- -"co n me_ oar u.

! appear before the

New York State Commaission on Revision of the
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Penal Law and Cr uinal Code today in somet!%ing

of a fragmented role. On the one hand, I appear

to represent my colleagues, the m ubers of the

Suffolk County Probation Officers Association,

as their President and to serve as spokesman for

their views. At the same time, however, the

opinions Z intend to xpress are my own produc-

clon ; and "thus i spea]¢ also as an individua!

Probation Officer and as a private individual

who will be governed, I presume, for a long time

in the future by the Co umission's proposed

CrL .inal Procedure Law. Finally, I appear before

the Commission today as a teaching Sociologist,

vi h a research _nueresu in Crime and Delinquency;

and ! m gr -cezul for this opportunity to - press

my thoughts on the proposed Criminal Procedure

Law °

Just as my personality

and _eenum'cy today are somevzhat a v!ded, so, too,

my pu _qposes for appearing before the Conuuission

are some%-hat fragmented. I do not take to this

speaker's platform to condemn or to criticize the

work a %d - 'erfor -s of the Con mission in draftii g
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this proposed Criminal Procedure Law° On the

contrary, 1%¢ish to acclaim publicly the Conwais-

sionas tireless la.oors in dxar ing- ' the Revised

l enal Law, which went into effect on Sept ntber l,

1967, and for its monumenual e_forts in drafting

this proposed Criminal Procedure Law to bring

this Code into conxoinu_cy with the present

Revised Pena! L .%,° As wel!, the holding of

these public hearings to permit those interested

to respond to the proposed new Crimina! Code

deserves great accolades, for it is no easy "has]<

to assimilate, evaluate and incorporate those

ideas brought to the Co_ u ission's auten _on at

these meetings.

Au the s me time, I

fee! there is much to be gratefu! for; from a

Probation perspective, in the sections of the

proposed Crimina! Procedure Law that dea!

specifically ,Tith the Probation functionl It

is reassuring to take notice of the increased

powers and responsibilities the Commission has

delegated to those in -the field of Probation:

is also comforting to observe the recognition

It
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paid to the field of Probation as an integral

part of the New York State Law Enforcement Net-

work by the Coimnission. Even a casual reading

of the paragraphs deaiin9 with Probation shows

that they are well prepared by those with a

deep understanding of the procedures and

practices of the field of Probation and who

closely perceive the role of the Probation

function in combating Crime and Delinquency.

[y chief purpose in

appearing here today, however is to take

exception to one ]particular aspect of the pro-

posed Crimina! Procedure Law, viz., the deletion

of the status o{ Peace "'_ urr_cer which now applies

to Probation Officers under Section 937 of the

Code of Criminal Procedure. i wish "to consider

the implications to the "_ f!elo, of Probation

deriving from the Conunission's conscious and

i

deliberate deletion of this uerm, "peace ofzlcer,"

from the current Code of CrLminal Procedure.

Before sounding too

critica! of the Conhmission, however, let me

hasten to add that i m in full accord with the
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Commission's purposes in deleting this designation

of ' peace officer" from the proposed Law° 4_here

are presently multifarious agencies shrouded

under the u_mbrella of this rubric, thereby re-

ceiving the ' - "x!ghu to make reasonable cause"

arrests s when in actuality they seek only exemption

from the crLminal sanctions against possession of

firearms, i m also in agreement %.lith the

Co_ umission that the s 9.e purpose might be served

simply by granting appropriate non-police groups

L.umunity to t_he firea ms sanctions by passing

specia! umen - ent (s) to the Pena! La% .

I differ with the

Conumission on this issue, however, to the

extent that i believe the classification of

peace ofx!cer should be retained for Probation

Officers and Probation Administrators, and not

alone in order to exempt them from the firearms

sanctions found in the Penal La%i, alt!%ough

arguJ ents advanced on those grounds also have

considerable merit. For t-he remainder of the

time al!otted to me, I should like to review

the basis for my position in recommending to
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the Co eission that this designation or some other

appropriate appellation be uDoodied in the new

Criminal Procedure Law.

Since the ar u. ent

concerning the caru -ing of weapons has been the

one that has been sounded most frequently, i

.ould like to consider it first, as rapidly as

possible, r em.bering that it is not the only

argument in defense of being _aoele¢ peace

officers nor is it the most compelling argtuuent,

as the Commission is a , are. Nonetheless, i am

sure the Cozmnission recognizes the sincerity and

validity of Probation Officers in their request

to safeguard their safety and preserve their

self-protection.

MR. BARTLETT: _!r. Price considers

himself to be one of you, as you know.

Y o MORRIS : I do differ with the

Commission on the position of the peace officer

status, and this is my main point of contention

here today. ! do fee! that of peace officers.

i see one of the prkmary arguments which is

sometimes overclouded by the argument of
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overprotectiont the result and the failure of the

probation officer in carrying out his sworn duties.

At every moment, in the

performance of his duties, the Probation Officer

comes into contact with convicted or adjudicated

criminals. Many hours of his working day are

spent in the homes of criminals, with the families

of criminals, in the neighborhoods and ghettos

of criminals; and it is impossible to do this job

adequately without some protection. There is

clear and present danger for any Probation Officer

who is doing his duty properly, for to do the job

proper!ys he must not only be a social worker

for those probationers who can benefit from

casework principles; but he must also be a law

enforcement officer dedicated to the protection

of the community for those probationers who will

not respond to casework principles and, therefore,

must be removed as a danger to society. To

perform totally one function or totally the other

is to perform only half the 9oh. He usually

works in high-crime-rate areas where recent history

has sho there is an increasing disregard and
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disdain for law, order, and authority° The

circumstances where sufficient protection could

mean the .... A . "f -F '.,L uu _ of ll_e or death to an o_f cer

d!_ecu proportion tointensify day by day in '

the rise in crime and the unlawful attitudes of

the general public, if he is to perform con-

scientiously under such circumstances, he must

be given the use of a weapon at his command to

protect him from possible reprisals and to carry

out, without fear, the powers mandated to him

It goes without saying

that our powers of law enforcement, for those

sentenced to probation, have been expanded

greatly by the new Criminal Procedure Law. Un-

questionably, this wil! enable us to do a much

better job of supervising those who will be on

probation; and I feel the Commission acted

wisely in augmenting our po ers of arrest,

search0 and seizure° it appears somewhat

incongrous, however, to enlarge our law enforce-

ment powers, on the one hand, and to remove

the right to carry a weapon for self--protectlon,

on the other hand. To expect a Probation Officer
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to assume his present dutiess plus the added

duties assigned to him by the new Criminal

Procedure Law without providing for his life

and safety, is possibly too exacting.

• I °There are more !mp_!ea-

tions to the argument concerning the possession

of firearms than the mere need of a weapon for

either self-protection or societal protection,

however. If it is the thought of e Commission

to cut down on the number of people eligible to

carry firearms (as the staff commentary seems

to indicate) this goal may not easily be accom-

plished by the omission of the "peace officer"

designation, i q ile not al! Probation Officers

carry a firearm at al! times, virtually al! Of

them carry a blackjack, slapjack, billy, or

other protective weapon at one time or another.

Since the law does not provide for licenses for

an individua! to carry_ such weapons, Probation

Officers would necessarily have to apply for

licenses for firearms s thereby actually increasing

the number of people who would carry firearms

because of their inability to carry another weapon
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Yet, perhaps, the most

severe possibility deriving from the loss of the

privilege of carrying firearms would be the

resultant failure of the Probation 0fficer in

carrying out his sworn duties to enforce the law.

4 er"if "peace ofr_c status is abolished, so are

the Probation Officer's powers of arrest.

Although Probation Officers are given power to

execute violation of probation warrants under

Section 210.30 (in contradiction to Article 60,

! might add, }$hich states that Police Officers

alone are e_apoweree to ecute warrants) and

uhe!_ Dowers of arrest, search, andalthough " ' _

seizure are justifiably strengthened in the new

Criminal Code, ey may, if divested of peace

officer status, avoid such activities in an

effort to guard against civil lawsuits personally

directed at him. Presently, the Probation

Officer enjoys in .aunity from civil lawsuits by

virtue of his ' ' + " ,,lden if caulon as "peace officer°

If the Probation Officer is made to secure his

own license or is only exempted from the firearms
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restrictions of the Penal Law, he would also be

responsible for supplying his own lawyers at his

own expenset for his defense, should a civil

suit arise concerning the use of that weapon or

the exercising of the arrest power. Such a

situation viould result in t!%e possibility of

serious out-of-pocket loss for the Probation

Officer even- ti .e he carried out the duties of

his office° in such a situation, it is not in-

conceivable that he vTould curtai! and avoid the

use of those powers which might result in his

being tried for civil damages.

Probably the most

compelling reason for Probation Officers and

Probation Administrators retaining the status of

peace officer is one that is over!ooked in the

echoes of those surrounding the possession of a

firearm.° At issue here is the relationship

between Probation and other agencies of law

enforcement° Unequivocally, the primary function

of Probation is to acqllire information for the

courts° Proper sentencing and disposition of

c .ses is predicated on the ability of Probation
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Officers to gather accurate infoz uation as

rapidly as possible. One of the unfortunate

possibilities flowing z_om the loss of our

identity as peace officers is the jeopardizing

of this vital function° If the Probation Officer

is no longer classified as a Peace Officer, he

has no legal standing nor right to entitle him

to be considered a Law Enforc aent Officer of

the State° !f he is not recognized as part of

the Law Enforcement Network, he has no right to

the confidential and privileged information, which

is transmitted only between bona fide Law Enforce-

ment Agencies° Such a loss would seriously

impair his effectiveness in gathering the in-

formation essential to pre-sentence investigations

and would also greatly hinder his value in super-

vision of those sentenced to probation. The

'cooperation ul_at now e :_ists between the Probation

Departments and the other Law Enforcement Agencies

throughout the State and indeed, throughout the

Nation, would, slowly but surely, disintegrate

since there would no ionger be a common bond or

tie between them° The Probation Departments would
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then s nply become just another county or city

agency requesting _nxorma' lon to which they are

not entitled° We enjoy t _e close cooperation with

law enforcement agencies now because of our Peace

' T" oOrflce_ status Once we lose it, it would ]De

sL ilar to a me_-.oer of the Suffolk County

Mosquito Control Con ission asking the Suffolk

- - , - ,County Police Depa_- en zor pert_nenu data re-

gar¢ ing one of their cases or the Sanitary

Engineer for the City of New York asking per-

tinent questions of ._e Police Deparmaent of the

City of New York. i he answer in both cases would,

i u sure, be a ve l loud and vocl_erous "No,"

or at ti%e very least a d and to submit the

recfaest in writing so that somebody of higher

authority could review the request and make the

o.eclslon on whether or not to release t ne in-

forma-c!on to an outsl e agency° "

MRo BARTLETT: You would still be

entitled to it "ouu'- you still have the feeling

that you might not be ;r _eaueo. as cooperatively?

MR. MOB2,iS- Yes, sir;. ! do° in

fact, if i can cite a facetious exmmp!e, it would
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be equivalent to the Suffolk County Mosquito

Control Conunission requesting infoinnation from

t/%e cri/L inal force.

MR. B_A_P, TLE T: Not quite. We see

your point ....

MR. _rIOPd?,IS: With t/%e elLmination of

the Peace Officer Status and thus the e!Lmination

of the Probation Officer from the Law Enforcement

te m, the i robation Officer would also not be

eligible to belong to many of the Law Enforcement

organizations in v hich he now holds me ? ership

and which serve a very important purpose in the

perfou mance of his duties° These organizations

foster the development and maintenance of friend-

ships and contacts with me bers of other La

Enforc nzent Agencies %0itb_ Thom the Probation

Officer is dealing on a constant or occasional

basis, and the contacts made in tilese departments

through these organizations facilitate t-he proper

supervision of a pro oa° loner and/or the rapid

dissemination of information to a Judg-e who is

awaiting a report to make an equitable and just

disposition of a case. Deprivation of these
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contacts as a result of a sudden change in our

official identity would, i sure, be more dis-

astrous to the profession of Probation than the

loss of the mere r _g_ht to possess firearms,

although the L p!ications of that issue are also

ominous and grave as T have attempted to show°

in suJ , nary and review,

i have been att .ptinq to _ndlcace the need to

pe_ m_,u the 9racclu_oners of the f_elct of Pro-

bation to continue to uphold and enforce the

Penal Lasff of the State of New York as true peace

officers -- [. '-° _-<empu!on from the firearms section

o f -"^t/ e Pena! La ., is not " ' ' '-suzrlclen-c by itself;

for there will be occasions in _e future when

the :.ro. ]amlon Off!cer will be called upon to

exercise the powers that he now has under the

identity of peace officer. For him to-fulfill

those duties, he must be given -che _ " " 
•

D- o ec ulon

that he now enjoys as a peace officer. Possession

of weapons for physical protection under the ne z

hCrimina! Procedure Law, c_r_ouqh, v ould be in-

comolete without the protection from Czv!_

lawsuits as it is 9 aranteed to h m at - =........... unzs time
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under tl%e Code of Cr ninal Procedures. And,

most m,ooruanuly, he must be oermitted to retain

his identity as a Law Enforcement Officer, for

the nature of his occupation has prevented him

from ever being a comDiete social worker in the-- j J,

orthodox sense of the term° Thus, he must be

allowed to retain the title that earns him the

resDect and con_9 l_.ence of other Law Enforc nent

groups and that no , pexT its him access to informa-

tion for the court° To devoid h ,m of this is to

nasculate the chief function assigned to hkm.

At this juncture, I

%Jould like to make a concrete proposal to the

Commission to rectify the loss that ! have 0

been so laboriously pointing out° Obviously, i

,;ou!d be r n!iss if I did not present a recommenda-

tion to the Con ission at this time short of re-

introducing the omll e_a eu teznn of ]peace

ozz_cer to the C_^L ina! Procedure Law. Section

1 20 contains ' " -. defmnlc_ons of terms in general

use throughout the la}, o I respectfully recon nend

that a de xnlumon of z _o aaulon Officer 'be included

within this section, specifying that Probation
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Officers shall have all the rights of Police

Officers when acting in their official capacity.

i thank you for letting

me call this information to the attention of the

Coraui s sion. .........

iR. BARTLETT: Thank you, Hr. Morris.

Mr. Draffin.

ii . Di ' FFIN= M.'y n e is . dwar N

Draffino T am Assistant Director of Probation

for the County of Suffolk. i here today

representing the adhninistration of that department

which, incidentally, is the tl%ird largest

Probation Department in the State of New York,

exceeded only by Nassau County and the New York

City Office of Probation.

I here today to give

the wholehearted and complete endorsement of our

a ninistration to the positions taken by the

Suffolk County Probation Officers Association, as

represented by its president, Mr. Martin Morris.

We feel that eac/% and every point made in that

statement is valid and deseZves the utmos%

consideration by this Co ,.nission.
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Here I would like to

depart from my prepared text at the request of

Judge Stark xqho asked me to make severa! points

for hi!..n after he °"m=ue his presentation. One is

regarding t/ _e .......a iL%l S S l.Ollllzy o
,J

in this regard, Judge

Stark asked that the Comx ission consider "that if

it is the Commission's position '.-hat probation

violation shal! be appealable that some pro-

cedure be included whereby t_he appellants are

released in bai! pending the outcome of that

appeal, be placed under probation supervision,

again, by a "judge, when he reaches that suspect

so he may be placed under their supervision during

a period of time.

MR. BARTLETT: Woul¢I!q ' t that violate

the rights? After al!, he zas given a, sentencing

p_ob . _on and during - I-- period in which the

c estion_ of the revocam!on- ' ' of probation and the

issuance of a ne 7 sentence would be litigated,

he would still be in that position. We will

make that clear, i think you are righ%o

MR. DP FFiN: Also, 210.20 concerning
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modifications of the -'cond_ulons of pxobation.

This section requires that a defendant appear

before the court in person hen his conditions

are modified. This may cause some procedura!

D o olems on an already overcro dedrcourt calendar.

Vq%at we ";ould suggest, in lieu of this and what

is being done currently, that is that the

defendant be notified by the Probation Department

that a change has occur -ed ..... u he be called in

and notified and sworn in a modifying condition

of probation agreeing to abide by these, and if

he refuses to do this at - hat tLme, he be

required uo go to cou_- and discuss it with the

judge. We feel this ou!d tend to alleviate the

court calendar set-back and t e some of the

burden off Lhe judges.

Having attended the

Contmission hearings on Thursday, February 15,

1968, it is m understanding that the Con ittee

has stipulated as to the fact that Probation

Officers will be exempted from the Firearms and

Dangerous Weapons Sections of the Pena! Law, and

it is also my underst u_ding that these e emptions
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will be valid on a twenty-four hour basis, t!%ree

hundred s_xuy-xlve days a year, with the exception

of leap year° This ta2 es care of one-third of

-'d e basic requests made by the Surxol] County

Probation Officers Association and the Department' s

administration. For .... " ,uh!s /%e Commission is

respectfully con aended and thanked.

t, e otl%er 01o-thirds of

ne requests have been made, not only by the

Su rol County Probation Officers Association,

but by the New York City Association and t!]e

New York State Association in Thursday's hearings.

T__ese re_quests are " i' "=oaslc=lly into o¢.lVlue[

categories: (i) an explicit clarification of our

powers of arrest in the performance of our official

u- !es and (2) a cla±l _caulon of our ability to

receive info_ mation and cooperation from other

la} 7 enforcement agencies, - -'_elaulve to the per-

formance of our official duties°

Right now, both of

these points are clearly outlined in our status

as Peace urr_cero. [it/ the removal of his

status, these two areas become ztr 't%ely clou y.
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Indeed, it would seam that with remova! of he

Peace Officer status, a Probation Officer would

be relegated to the position of a civilian in

perfo qo.ing some arrests and to the position of

just another municipal -Ip!oyee, requesting in-

fozY ation from a la ,z enforcement agency. Al!ow

me to pose several qmlestions pertinent to these

points.

MR. BEiT_',LEY: it is a ve_ z_ severe

violation of d%e defendant's right to do that°

He has to be present in a!l stages of the

proceeding against hLm.

MR. BAP, TLE'_T_.: I see your point.

We will !ook into it.

MR. DP4AFF!i Z was interested in

hearing that.

'qlat happens if a

B oma L- .on O, r._ce,_, with tl e extended powers

authorized in the new C.P.Lo, comes upon a

probationer as he is purchasing a pac] _age of

heroin from a pusher, or comes upon a probationer

running a nmmbers ban]{ in his aparLment with

three other individuals? The Probation Officer
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can arrest the probationer for violating his

Probations in that he has failed to avoid hal,_-nful

or injurious h 3itss or he has consorted with

disreputable persons. But what does he do with

the pusher, or with the o-t her operators of the

nm-abers bank? If he arrests "hheras does he do so

as a civilian, and incur the liability that goes

with that arrest, if he had "rile powers and

Ln aunities tlqat he now enjoys as a Peace Officers

ere would be no q[aestion at all.

Can a Probation Officer,

who is constantly in and out of homes of convicted

cziminals, and who e while in the home of a

probationer recognizin a visitor in that home

as a wanted cr ,mina!, go ahead and arrest "chat

man with anything o 'dqer than the protection

== - citizen'a orde in a

a Peace Officer.

s arrest? He can now as

Can a probationer be

arrested by a Probation =-" -Ox _,cex for the

cohmnission of a new offense or only for he

conviction of a new oxxens ; i.e. , in searching

a .probationer relative to special conditions of
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permission to this Probation Officer; if the

Probation Officer turns up a revolver, is the

probationer arrested as a Probation Violator

for the con £ ission of a ne { offense, or is he to

be arrested by the Probation Officer in his

capacity as a civilian for the new offense?

Under the present Peace Officer' s status, there

is no question as to the course of action taken,

since there is no liability involved.

With the Lmposed iL ita-

tions as to jurisdiction covering Police Officers,

%;ou!d these also apply to Probation Officers in

""nz:_e <ecut!on of %arrantso his would apply to

Probation Orflcers (a) in the execution of

arrants where an absconder is _oun¢{ " to be

residing in another county "'! th_n the State o f

Ne York and (b) for a probation officer from

Suffolk County %zho happens to come across one of

his probationers violating the condition of his

Probation %Thile both are in a county outside of

Suffolk. If he had the same status and' powers

that he now enjoys as a Peace Officer, there would
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Article 210.70 iLm.its

tlne transportation !9ovTer between counties, it

is s clnu_ated in there that it is only be ,zeen

County Courtsan .a the Sumre ae Court in tl]e_ City

- T . 1 - -of b]e z _ , . '¢Je request that has to do vzith

probationers being {placed on probation in District

Courts " .anct peace courts

Now, we transfer district

court to the office oF ..... '_ ioro.oa ulon.

I i . BARTLETT: ffe vzi!! look into that.

MR. m_ im= Othei 0zise, what you are

sayin9" is that all promam_on transfers must go

through a county court judge when the county court

judge didn't place the person on probation; a

district court judge did -" -'-ulla u.

! vTill go into the

opposition of 4ro !cDonough s statement today

regarding the proposed search of probationers.

It was sugges ced that perhaps, it could be

r - ' i-i=s !nstead of vThat it is now°men:fec[ cO read "-'- =' "

I submit to you that in order to have a definite

interest --
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MR. BARTLETT (Interposing) I

just asked if that would meet with his objections.

MR. MC DONOUGH: I think you would have

to have a trials a hearing for that. We have a

reasonable reason to believe thatlit is the job

of the probationer to help the individuals and not

to harass them, and we take exception to any

suggestions that we would harass people.

MR. DYtAFFiN: Can the Commission cite

any statute mandating the cooperation of other

law enforcement agencies in the State of New York,

the Federa! Goverr ment, and the other forty-nine

States of this Nation, with the Probation Depart-

ments of this State. As it is now, we have

excellent cooperation and liaison with other law

enforcement agencies in these aforementioned

areas, because we are considered part of hhe law

enforcement group. To relieve us of our Peace

Ozf_cer status, and to supply us with nothing to

replace it, is to take away our membership card

in this group and to relegate us to the position

of just another municipa! department as far as

these agencies are concerned. We would then
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become on a par as far as law enforcement agencies

are concerned, with the Highway Department, the

Department of Socia! Services, and the Mosquito

Control Corm ission, and ,.ould have no right to

expect the cooperation and information .$hich is

now made available to us by law enforcement

agencies throughout the Countlqf. A collatera! but

i ..portant adjunct to this point is that ,.Te would

lose our eligibility for m abership in all of

the 1a%07 enforcement agency organizations to , hich

so many of us belong and from hich we. have

derived the many excellent contacts which have

enabled us to perfoL a our functions so admirably

up to the present date°

[ seriously believethat

taking a ,.zay Peace Officer status without re.-

placing it %.,.Tith something as equally protective

to our powers and as exen .plax f of our status,

?zould do a great injustice to the Probation

system in this State and to the field personnel

that make it work.

MR. BIuRTLE : Are you subscribing to

the request of the Nassau County group as
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peace orz_cer status while on duty?

MR. Di _FE!N: In my !ast paragraph,

I include a simple sentence as to what we are

seeking..

Mi . BA TTETT: You are not seeking,

as they pointed out, police officer status when

JZ-you are orr duty?

MR. DP FF IN : Right.

I do, however, gentl len,

offer you a solution for your pe sa!, considera-

tion, and hopefully for your acceptance, which

would t ]{e care of both of the areas i have

outlined. That is the addition of a single

sentence hich would read# "A Probation Officer

shall be de aed to have the same powers as a

police officer, .lhile in the perfoznmance of his

official duties" If the Con mission %.ill adopt

this suggestion, it will ]provide ans Ters to all

the above destions, in that it will provide

protection for the Probation Officer at the tL e

of arrest of a probationer or any collateral

arrests stem_Taing t/%erefrom, and will also afford
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us status as a !a ,J enforcement agency, which we

maintain is necessary for the proper performance

of our duties -You have agreed to provide the

Probation Officer .,lith the means of protecting

his life. T,:e are asking that YoU provide him

. ith the means of protecting his pocketbook and

his professional identity Wi '-d%out those

additional protections, - .%e Probation Officer

cannot reasonably be expected to perfomn his

duties as outlined in the proposed C.P.L.

? e are not trying to

shun any duties, if you ;Tant us to be full

t me police officers and if this is the . ay we

can get t_he coverage that Te need, %-re will

accept We hink " "
•

. nl is a much more realistic

approach to our problem° <ie don't want to be

police officers routinely t zenty-four hours a

day. if i: as a probationer went up to get a

pack of cigarettes: there is no prob! 'L t_here.

'_,'_._ank you very much for

your kindness and consideration.

MR. BAP, TLE T: .ank you.

4urray Miller, ho is the

A¢Tministrator of he Assigned Counsel Plan in
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Nassau County, i believe.

MR. MILLER: 'i at is it xact!y. May

I start off first, Senator, by saying we are

functioning ell under the highly inspired bill

which gave life to our organization.

MR. BARTLETT Pleased to hear it.

MR. MILLER: Mr. C1]ai -aan, gentlemen,

and I would like to include '-rile gentlemen of the

press In this :or_ex peroraamon.

I appear as the Chaimaan

of the Legislative Coi.amittee of the recently

organized, but functioning ew 
'ork 

State

Defender Association, -which is made up of the

three divisions of Public Defense, Lega! Aid

and A¢ .linistrators of Assigned Counsel. We have

met many times e are now flooded, and mature.

Recently, at the Hilton, in conjunction with the

New York State Bar Association, we met, first as

committees, then as board of directors and, then

as a organization per se.

We a_rlvea, unanimously,

at the conclusion, first, that there vas very

little that %,ze could quarre! with in the proposed
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recormnlendations of this dedicated body of which

I a a Director. Te believe conscientiously, and

e do wish ....., na- in -these o.ays, when we have to do

much soul searching and try to exercise wizardry

in balancing our duties as public officers,

.oetween the z!9-n s of the public and our consti-

tutional 9 arantees to those ,zho fought in the

toils of the lav , that ' '-f!rsu there is a most

refreshing . ospne e in. vi .ich your organization

is operating. Representatives of my organization

have appea ec!.. _ , at al! previousmee"-'ulngs, and they

have - - '- '-cove_e the ue_.,uual materia! to date, which

it . as my job, as the last one at the last meeting

to cover if none of them -- as if any of them

had not been covered before.

left unsaid.

Nothing has been

.Te have vez l e .tensive

testimony, especially from Mr. Becker, as you

kno?i.

MR. MILLER: !,ir o Becket on Eriday

morning, yes. He has reported to me. !t is my

belief that there should aanate from your body

something v;hich v i!l be time honored and m norable.
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i hope i u not J arrassing you by saying these

things because there are meters present who

know "I calls them as T sees them."

MR. BARTLETT: You are very kind.

MR. MILLER: It is unfortunate in

these days %.hen he less skillfu! and less expert

and dedicated and unslanted opinions of the

public officials reach the mass media at which

this meeting has been conducted wit30_ a large

attendance of the public present°

MP. BARTLETT: ! do have to say hi, is

for Nassau County - ; c n .: Suzfolk, that this has been,

especially this morning, the best attendedLhearing

we have held an} 0;q_ere in the State of New York.

MR. MILLER: i trust that the press

is taking due notice of this, (Applause) and

notwi standing a z nning battle Tith the

gentlemen who will report, ' he statexaent will

never be resolved. Fair trials, zr eeom of the

p -ess wil! never be resolved, just hand ou and

let th smell of roses when they should.

Gentl uen, it has been

a pleasure to spend this t .e .Jith you on behalf
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of the organization i represent, i wish you well

and Godspeed, and + %ank you for this tremendously

public and dedicated task which you have under-

taken.

MR. BARTLETT- Thank you very much. +You

are very kind.

We will now hear from

the Court Officers Associaohion. i believe there

are o who 'w n to be heard xro.ql.

We have Mr. Bracken

appearing_ from the i,Tassau County Court Oxzlcers' "

Association. is hhau a c,.mzxexen'a+ organlzau!on

from -dhe Supre .e Court Officers Association?

.Lq. BP -Ci N: Yes, it is, sir. I m

counsel to the Nassau Co nhy Court Officers

Association %,zhich is composed of the Court Officers

of the F . I __ Court County Court and District

Court. At the outset, I .ou_c like to say ! m

vez:y gra e_u! for several reasons. One, for your

patience, it has been a long day and one which

you will well reml ubero

M . BARTLETT.+ i nl beginning' to wohder

about Mrs. Bartlett' s patience. (Laughter)
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MP. BPd.CI N - Secondly, as a practicing

m mber of the Crimina! Bar of this County, I

think I can say we are al! grateful for the

revised Crimina! Law and the proposed Revised

Criminal Law. i think the decinlali system of

codification is one t!%at is a good one, especially

when there will be, undoubtedly, revisions in the

future. : _en people aren't used to ctea_Ing with

the old Penal and old Code, it t kes a little

while to get used to it°

MR. BARTLETT: You were not unanixLlous

at the outset in stating that.

MR. BRACIng: i, of course, did not

bring with me any razors; any knives, as did

Judge Kelley or the pxobation depar lent°

Essentially, I read your notes and i don't dis-

agree t!%at the present section of the Code is as

Kent Lewis said, a longer list, and i know you

don't want to make a night watc!nnan at a State

park at night a peace officer. Ostensibly,

however, we do have a bad situation in t!le lack

of police officers.

MR. BARTLETT: Do you say, Mr° Bracken,
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that we should, without question -- will have to

confer, at least this much, on court officers

operating in the criminal courts, the equivalent of

police officer function in and about the court-

house? i thin] the tea! cl lesti0! ....... I don't mean

to cut you short, but it seems to me that

clearly has developed out of the meetings and out

of the discussions we have had with the court

officers. ! think the question now is whether

or not the court officer ought to have twenty-

four hour police officer status, and any col. ent

you have on -that, % e would be most interested in.

MR. BPJ CI N. I would say this:

.lum._ber one, your proposal under the Sullivan Lair,

I believe, is only half a step. in finality I

think what should be done here, there should be

specific provisions in your Code spelling out

the duties d _e obligations, t/%e rights, the

privileges and in m.unities of court personne! in

spelling out the scope of t/%eir employment and

their i .unity from civil and penal prosecution

for exercisi .gstheir limited power.

MR. DENZER: Probably not in the Code,
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probably in t!%e j udiciaz la ¢.

Mi o BP C - : v %ateve_ it is. For

exemlple, the danger aspect that %,as expressed

here this morning. However0 ! may point out to

you and, ! thin][, _ _-_ anvboo.v realizes one of the

duties of a court officer is to accompany jurists.

Conceivably, so[o.ebody could tl-y to t per ith

=nc _ court oxf!cer arrest himt/!e j umy ..... 9 ' might

] "on the reasonable grorn to believe, and at a

later date it may be found out not to be so.

He should be protected. !t is his duty to

uphold the law. i think under those circulnstances,

he should be exen pted from ]penal and civi!

prosecution.

I thank you very much

for the opportunity to be heard.

MR. ilTLETT: Thank yOUo Mr. Brady

for the Su!oreme Court Officers Association.

M . BPwADY: Mr. Chaiznnan, senator

Dunne, Senator Bartlett and m ubers of the

Co . nission, I . a Senior Court Officer and I

speaking here on behalf of the Supreme Court

Officers in Nassau County. As you must have
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su_nuised, i am addressing myself also to

Section 120. i a not going to belabor this

point, it is evident by now you fellows have

heard it many times before.

one of the last.

MR. U_RTLETT:

MR. BP ,_DY:

I probably will be

.J

Tq%e very last.

I am going to open

myself up to a little xtent and try to answer or

clarify any reservations that dae Commission

se s to have.

MR. BARTLETT: Again, as I indicated

to Mr. Br .cLen" " , t!%e requirement or the propriety

of Court Officers having police officer powers

in and about th courthouse, at least speaking

for myself, individually, -_ makes sense. !

think the real cfaestion is: do the Court Officers

believe that they ought to have tx enty-four hour

police =' - " o,._ ce._ status? We have heard vaz lin

opinions on d _is question from personel, them-

selves, as a matter of fact°

MR. BP !gY: Yes, sir, Mr. Chairman,

and on that i believe one of the reservations

here would seem to be whether we have the proper
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knowledge and the p _-oper training, i could go

into a discussion on t! e question of examination

and so xorui_ we are f ai!iar , ith the latest

rules in the court under Penal Cr uinal Law

procedure because we come across it in the course

of our work. It ould be very simple for us to

say we %,7ili work on the job and when five o'clock

comes, that's it.

i t!%ink one of the

points isne,_e this it would seenl to be a

, aste of talent and some sort of a dis-service

to the coi nunity not on!y in Nassau, but

e _rou !out the State. You have a certain group

of Court Officers here % %o, apparently, you feel

are halr-uza!ne s li-trained, unt; ained° These

] " 0 ,men are willing to take the oo_!gazlon of peace

o _cezs on their own time and give to the

color.unity, no matter how iLmited, some sort Of

achaea protection F you want to call it supple-

menting the police if and when a policeman is not

around in a ! uaulon, they would take the

obligation°

MR. BARTLETT: Don't you agree that the
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training re aired of any group to which police

officer status is accorded are to be measured

against the minimlum standards now required of

police in New York?

MR. BPADY:

that in one second.
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I do, and I will get o

The only thing on this

other point here, you have that and room to go

-- 
a- 

' 
T"all the way. They are willing to give um uhel_

o Tn "time to take " .is in off hours, t/ _is course in

off hours so they wouldn't be taken a?ray from

their job. This goes for myself and other -COU_ u

o_rlcers in my court and other courts. e

pum!_c is going-to gain a certain _mount of

court --= - . wlthouu a slng_eofx_ce._s, added protection - '"- - ' ]

increase, without one penny increase in taxies.

Nassau County is not

New York City° We are all property owners out

Inereo These men are willing to do it.

MR. BARTLETT: if t/ ey had the

authority, Mr. Brady, I assmme "that the county

comm_ men upon -that is the responsibility to

act and would it not fol!ow that a court officer
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who had twenty-four hour status as -that police

o _cer and failed to act within his capacity of

a police ' -oxL!cer, would be subject to charges

HR. Bi Y:

-D_ISto accept " ' o

Correct. We are willing

e training would not be •

21

22

23

24

25

desired, but absolutely necessary, not only for

court officers° ! think al! police officers

in the State are going to be prepared, to some

extent, on this new law. This could be by

coi nlunity programs, i thinks basically, you are

losing men v o are half-trained, willing to take

it, willing to afford extra protection without

any De _se to the .... .

! could go into a lot

of other things, penal law, and as I say, you

have heard them all° I wish you would interrupt

me if ! could clear up anything else. ]ere is

just one other _ ;-Dolnu ! would like to make and

that is, where do we stand if tlnis goes through

as presently constituted? _he_e are a lot of

other laws that you gentlemen are wel! f m.iliar

with that provides the status of people of other

public status throughout the State.. We are not
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covered by any of these laws at al!. We are not

covered by any law which outlines our duties

and obligations and so fort!%. We feel that,

first of al!, to drop us from the CrL inal Code

it %7ould have, of necessity, to be picked up in

the judiciary la : or some other statute, it

ould be much simpler to just include it in t/!e

present Criminal Code . hen it goes through.

MR. BARTLETT: _ %e point was made that

no way do you find a tea! flushing out of the

responsibilities of a court officer. If you

attempted to dea! ,zith i hat in any ay, it would

be inappropriate, ! would fee!, to have that in

the Code.

MR. B_ ADY: That is true because, as

you kno .z, .ze are now on the Judicial Conference

who got their_ powers from the State Constitution,

a._e our duties and obligations are outlined

ou sua t to Sections of the Judicia_ y La Novz,

one point i want to bring up, if we are not

included in the present Criminal Code and it is,

of necessity, taken up into judiciary la , I

think it would have to be taken up in the
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Article i0 of ' he Judiciary Law. There seems

to be some qctestion, tlne most recent one, 275,

Sub-second, where the powers of the Board of

• Justices se ms to have subs±d_zee to the date

that the Constitution bec lle effective, even

though the Judiciary Law has not been voided.

! would suggest that it be covered under the

Judicia! Conference Article in the Judiciary Law.

However, as i said before, I strongly urge that

it be continued instead of being picked up some-

place else.
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Now, if there aren't any

other questions on behalf of the gentlemen on

the Commission, ! want to thank you for making it

convenient to us for coming out here. If there is

anything else ! could answer to you --

MR. BARTLE_ _ : (Interposing) You are

an emm!oyee of the County of Nassau?

No sir; the State ofMR. BR Y:

New York.

MR. BART! E%_:

in New York°

! asked this question

it seems to me that the Commission

ought to hear from the Board of Supervisors of
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Nassau County and from County Executive Nickerson

as to what they are ,zi!ling to undertake by way

of an extension of court liability and the

municipality in granting off duty police officer

status to a group such as the County Court

Ox,_-!cers, ano. the s e question could be asked as

to t/ _e State of Te ,, York and to you fellows.

}!r . BPJ Y: "' ]is is true, and , hat-

ever cost it Tould cost th , it would have to

be a lot cheaDe

Y . BAR_L Txo '!-ais has been the very

heart of ]_e b= ] .7 ne_e in Ne , York' 
- o. ...... c _ q .estion 

o _ many years° it haS been in existence since

1963, that we are Trestling with this problem,

and° to my know, ledge, they haven't made a report

yet. it is a tough one°

_R. B_ ADY. %ere is one thing i

woul¢ request, and ! hope you don'.-- a e it that

i acq !iesced on it, ' __ _oLa in the interest ox saving

u ,le, Justice Gu !otta, the a ainistrative judge
\

out here, has fo , arded a letter to the Com_lission

and I request that be made part of the record.

M . BAR'_7 ETT: Yes e received t/ e
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letter from Justice Gu.l tta just t ,he other day.

MRo BPADY: Justice Gu,lotta and

Judge Kelley°

. L . BARTLETT: Extend our best to

Judge Gulotta. .....

42,. BRADY: I -ou!d like to tell

Judge GuJotta hhat you are f iliar with his

viewpoint. Tha1 k you vezy much.

} i . BARTLETT: Yes, sir?

. SCHneIDER: My n e is Philip G.

Schneider, for the State of New York. I spe on

behalf of the District Court.

You say the peace officer

status should be iL ited to court hours and

around the court. !t should be from one court

building to t!%e other. We do carry s s of money

and coins from one court to another.

,:?,. X TLETT: Take juries out to eat.

MR. SC.
-E

!DER: i am ta ing about money.

We also have instructions by judges to follow a

defendant and see if he drives a car and if he

does so, arrest him and bring him back. We had the

time when a judge found a bomb in his car and

j, •
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other things. I thin] this should be considered

too, in and about and around the court building.

MRo BARTLETT: Perhaps, instead of

trying to deal ith it geographically, we should

deal with it in the course of YoUr duties.

; m. SCI IEIDE : nat ' s right. %ah ' s

what i %,anted to bring out. i want to thank you

very much for your extensive work in this new

revision and I appreciate being here today.

9! . BARTLETT: i want to ha_ Hq you all

for having borne with us through a long day. We

have been delighted with the co_ tments we have

received, whet!%er they lere critical or other-

wise because it is only by our getting expressions

of this kind that we can do our job as it ought

Again nly than]{s to all of you xo_to be done°

coming today°

%e hearing is adjoflrned.

(V P UPON THE_ _ T WP. ADJOUi D AT

4:30 P. M.)
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