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MR, BARTLETT: | Good morning ladies
and gentlemen. My apologies for my tardiness.
I am Richard Bartlett, Chairman of the Penal
Law Commission. We are holding a public
hearing today on avprOposed Criminal Procedure
Law.

Here with me to hear
the comments of the witnesses are other members
of the Commission, Senators Dunne and Smith,
Mr.AKnapp and Assemblyman Altman, members of
the Staff and Mr. Bentley representing the
Senate Committee, Counsel McQuillan, Assistant
Counsel Hechtman.

The proposal about
which we invite comment today is the most
recent draft of the proposed Code. Those of
you, and I see familiar faces‘in the grdup this
morning, wﬁo have followed the progréss of the
Code as we have been working on it, will know
that we first drafted a proposed Criminal
Procedure Law over a year ago, that we held
hearings, I believe, ip this room last February

on the proposal as it then stood.
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The proposal was
introduced as a bill at the '68 Session of the
Legislature, but was identified as being fbr
study purposes to afford us an opportunity to
further refine the product and to accommodate,
to the extent poséible, the objéctions ;nd
critiéisms that were conveyed to us.

| The latest draft --
we call it the "blue book" -- the draft
published by Thompson, which is identical with
the study bill if I am not mistaken,

Yes. The only change
which I would want to call:to your attention --
it is not expressed in the study bill -- is a
redraft of the Police Officer provisions, which
was circulated, I think, to all interested
groups in October. It is a réformulation of
that part of the proposed Criminal Piocedure
Law. 1t is the present position of the
Commission.

We, of course, are
interested in heéring’further comments on thaﬁ

section if you have them, as well as on the
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Code as a whole,

Following the
conclusion of our hearings, which will be
tomorrow, the Commission will again meet,
consider the criticisms we have obtained and the
suggestions we have obtained at tﬁe hearings;
consider, too, staff recommeqdations which they
have initiated themselves for improvément aﬁd,
hopefully, fairly early in the 1969 Session, we
will introduce -- we will request the
introduction of the proposed Criminal Procedure
Law with a proposed effective date of September,
1970.

We hope to be in a
position to urge the Legislature to act upon the
proposal this year, or in the '69 Séssion. The
delayed effective date serves‘several purposes,
the two most significant being, an oéportunity
for those who have to work with thé Criminal
Procedure Law to familiarize themse}ves.with
its provisions and, further, affording an
opportunity to the Legislature, after such

critical examination by bench, bar, police and

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




so forth, to make further changes if they deem
it appropriate, at the 1970 Session before the
effective date.

With that brief.
statemeﬁt on where we stand, we will now hear
from the witnesses, and I don't héve a witness
list, So, Miss Gordon, if you can tell me who
the first one is,

MISS GORDON: Representingvthe Legal
Aid society, its Director, Edward Carr, Jr.

MR. BARTLETT: Happy to have you with
us, Mr, Carr.

MR. CARR: . Thank you, Mr.
Barﬁlett, Members of the Commission. I want to
say I don't have a very long statement to make
today.

I jﬁst want to say
that, virtually, the entire staff ofhthe'Legal
Aid Society has studied, with great interest,
your latest draft. We have noted, with.
considerable regret, that the Commission has not
adopted very many of the suggestions we made

last February in a memorandum that Mr. Mara and
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I gave to you then. We have a revised
memorandum in the course of preparation now, in
which we hope to renew more conscientiously
most of those recommendations, and we will get
it to the Commission within the next week or so
and would hope that a number- of our staff
members could mee{ with the staff members of the
Commission to go over the recommendations and
txy aﬁd bring home how strongly we feel about
themn.

I think I can éay,
.generally, and this is a view shared by Mr.

Mara and just about the entire staff, the
proposed law does not take into account the
interests, the legitimate interests as we see
them, of the defense in many respects.

I don't want to go
into them in detail now. They weré éovered,
most of them, in our memorandum of last Spring
and will bée covered in, hopefully, a more
pursuasivenversicn which we will get to you very
soon.

MR. BARTLETT: Fine, Mr. Carr. May
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I ask -- the staff will be happy to meet with
you, of course. I hope I will be able to have
a meeting of the Commission at the end of this
month or very early in January. So, we want an
opportunity to look over your suggestions.
MR, CARR: _ | We will have them welli
before the end of the month.
MR. KNAPP: ' Mr. Carr, one of the
suggestions you make is that a provision be
made so that after a conviction, the defendant
may go back to the Grand Jury Minutes to see if
they were adequate, and I asked you a year ago
whether you were able to think of a single case
where such a thing would be to the benefit of
an innocent man,

As of six months ago,
you hadn't thought of such a éase. Have you s
thought of one yet?
MR. CARR: No. Actually, our
suggestion wasn't that after the conviétion -
it wasn't quite in those terms, and I don't know

that it is one of our most pressing suggestions,

but it was simply that the denial of a motion
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to dismiss an indictment on the ground of the
insufficiency of the evidence should be
appealable.

MR. KNAPP: | I appreciate that, but
of course, the books are full of cases where
guilty men have gotten off on this procedure,
vand I was just wondering if you had been able to
dream up a single case where the procedure would
be to the benefit of an innocent man, and as of
six months ago, you had none; and I wondered if
you had one today.

MR. CARR: Our suggestion did not
have to do with something necessary to retrieve
the situation for an innocent man., It had to do
with the notion -~

MR, KNAPP: [Interposing] I
understand that some relevancé must be given to
the facts.,

MR. CARR: We do not have any
case in which an innocent man can bg -- logically
it would be very difficult to find one because

you pose a case in which the evidence was

sufficient and justified.
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MR. KNAPP: If that wasn't true,
there is no problem.

MR, CARR:Y So, how would I £ind
an innocent man under’those circumstances?

MR. KNAPP: I don't think you can.
MR, CARR: what we were arguing
for was the use of the Appellate process.

MR. KNAPP: Don't you agiee that
some relevance should be given to the fact that
could conceivably help an innocent man?

MR. CARR: I think if your
suggestion were followed, you would find that
these situations would not arise.

MR. KNAPP: But of course, your
suggestion is the law today, and they continue
to arise.

MR. CARR: Weli, that's because -
trial judges make mistakes, perhaps.“

MR. ALTMAN: I am not going to be
here tomorrow, and I know Judge Rosgback is
going to appear about the D.O.R., and I would
just like to hear your comments, myself, about

how you feel about resuscitating or reviving
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the D.O.R.?

MR. MARA: Well, the strange pért
of it is D.O.R. is used in the Supreme Court in
all counties, but it is not used in the Criminal
Court. |

Now, in the Supreme
court, if they D.O.R. a case, they can, at all
times, resurreét it and in the Criminal Courts,
on a misdemeanor oéna violation, if a case is
dismissed, that is the end of the road for the’
'prosecutof.y,g

We have found, because
of the congestion in our calendars, that many
complaining witnesses get tired of coming down,
The case may be a serious case even though it
may be a misdemeanor. Judges- are reluctant to
dismiss the case and, in many instances,'the
defendant is incarcerated.

Now, if the D.O.R. be
resurrected, the defendant could always‘be
prosecuted.

Wwhat happens today is,

that the complainant comes in on four or five
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occasions and then gets tired of comihg in, and
then stops coming in and the first he knows, the
case is dismissed and he stagts screaming bloody
murder. If the D.O.R. were resurrecteé, that
defendant could be D.O.R.'d and go his merry wayl
He could comé back to the Districﬁ Attorney and.
complainant's casé could be restored to the
calendar.

Now, in many instances
of the D.O.R., it was to the benefit of tﬁe
complaining witness as far as permitting the
D.O.,R., if the complainant had a broken window,
one of the conditions of the D.0.R. would be the
defendant pay for the broken window or, if there
were doctor bills, he would have to pay the
doctor bills and if he didn't, the case would be
restored to the calendar. ,Itswas something like
a conditional release after convictibn, but in
some of the cases, they are not so’serious
insofar as the defendant would be concerned.

The defendant would be made whole, and I think
it would be a wonderful thing to restore the

D.O.R., particularly, in the Criminal Court.
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MR, BARTLETT: Your recommendation

would be in your memorandum, of course?

MR. MARA: Yes.
MR. BARTLETT: Off the record for
a second.

[DISCUSSION OFF TEE RECORD]
MR. BARTLETT: Thank you,
Representing the New
York State Sheriffs' Association, Sheriff
McCloskey and Sheriff McMahon of Westchester
County. Hapﬁf to have you both here today with
us. We havén‘t been together, Sheriff McMahon,
for about forty-eight hours.
SHERIFF MC MAHON: Mr. Chairman,
distinguished members of the Commission, members
of the Staff, I am pleased to have this
opportunity to appear before fou as the Chairman
of the Criminal Law Committee of the New York
State Sheriffs' Association, and at the request
of Shexriff John J. Mccloékey, Sheriff 6f New
York City aﬁa President of the Association, who
is heie with me.

The views herewith
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submitted represent the careful consideration of
the views of the Criminal Law Committee of the
Sheriffs' Association, which included Sheriff
B. John Tutuska.of Erie County [since December
1lst the County Executive of that County],
Sheriff John Perhach of Broome céunty, Sheriff
Patrick J. Corbett of Onondaga County, Sheriff
Maurice F. Dean of Schuyler County and Sheriff
Martin Gilbride of Livingston County.

“ I am the Sheriff of

Westchester County, an attorney, former Assistan]

T

Attorney General in the Saratoga Investigation,
former Chief of the Criminal Division in the
U. S. Attorney's office for the Southern District
of New York, and‘formerly Commissioner of Public
Safety of the City of Yonkers. I mention this
to underscore that your Sheriffs have had wide
experience and substantial service ih law
enforcement and in combating crime.

| As your cpmmiftee well
knows, each of the Sheriffs of our State [with
isolated exceptions] aie the Chief Peace Officem

of their respective counties, charged with
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maintaining peace within their respective
jurisdictions. The powers and responsibilities
of the office are substaﬁtial and are specified
in common law, the State Constitution and
Statutory Law. Their responsibilities these
days are complex and onerous.

On behalf of the
Sheriffs' Association of this great state, I
would first like to congratulate the temporary
commission on the outstanding job it has done
with the proposals now in second draft form for
the proposed new Criminal Procedure Law. Also,
the éomhission should be commended for the
number of hearings it has ¢onducted throughout
the state, affording anVOPportunity for all
interestedlparties and organizations to submit
their views before this prOposél goes to the
legislaturé.w |

It is not the purpose
of the ‘éherif:f:'s‘l Association to complaih and
criticize any executive, legislative or judicial
body, but rather to underscore the.problems

which cry out for remedies, and to submit our
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best judgments for your consideration to
accomplish our mutual objective.

it is crystal clear
that increasing numbers- of all types of crimes,
particularly serious crimes, are going unsolved,
not prosecuted and if prosecuted,’not fesolved
by cumbersome procedural requirementé. We are
also witnessing an unending series of "trials"
or collateral issueé relating. solely to
procedural questions, such as illegally obtained
'ccnfessions, illegal arrestsa search and
seizure, etc, If finally convicted, the accused
then has available protracted appeals and coram
nobis proceedings after incarceration. No one
would guestion the requirement for procedural
rules to insure the rights of the accused and
mandate proper police conducté But, at the
heart of the problem lies the concep£ that we
must have the procedural requirements in a
proper balance and context with the_mofe
important substantive issue of the guilt or
innocence of the accused on the crime charges.

To state it very simply, there can be no end to

PAULINE E. WILLIMARN
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the lawlessness sweeping our state and nation,
unless and until, we return to the traditional
concept that we must have swift and certain
punishment fdr the guilty. The Sheriffs'
Associlation supports discretion with the Court
for consideratioh and leniency for first and
possibly even second offenders, when approPriata
but we are gravely concerned that the present
status of our laws permit too many recidivists
to continue a career of crime umimpeded. If we
are»to overcome rampant crime and.iawlessness,
éarticularly our procedural law must come to
grips with this stark reality. Your honorable
commission as the architects of this procedural
law, and the legislature which passes upon it
should analyze each of the provisions proposed
in the light of this fundamentél need.

We respectfﬁlly urge
the prime objective of the new Criminal-
Procedural Law sbould be to speed trialé and
streamline judiéial procedures while still fully
‘and proPerlyvprotectinéAthe rights of the

accused. To this end, we support the improved

FAULINE E. WILLIMAN
CERTIFIED SHORTHAND REFORTER




17

1

jury selection by eliminating individual examina{
tion for prospective jurors in favor of
questioning after each is in the jury box
[185.30]. This resembles the Federal Jury
selection which is more expeditious than’ours.
This will cerﬁainlyISPeed trials énd pfovide
critically needed‘additional trial days. 1In
our opinion, this will not adversely affect
the rights of the people.

| on the other hand,
in Article 205, it is felt that the provisions
for additional post convictions, pre-sentence
hearingsAwill be encumbering, rather than
streamlining, the administration of criminal
justice. |
MR. BARTLETT: Excuse me. You mean
the omnibus motion after conviction, after
appeal?
SHERIFF MC MAHON: No. I was referring
to -- there are about three., I am“talking about
where the deféndant has the right to submit the
pre-sentence memorandum and the judge can

consider this in conference; and I might say
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that we support the idea of the defendant having
the right to submit this pre—seﬁtence
memorandum and, certaiqu, we will go as far as
agreeing as to the need of a’conference by the
judge in his discretion., But your article goes
much»further than this. It openskup the door
for hearings, presumably, if there are disputes.
You are then -- and the procedure provides for
notice for taking testimony under oath, having
it recorded by a Court Stenographer and a
transcript made é part of the pre-sentence
report,
MR, BARTLE.‘I‘"I': That is only for the
persistent felony offender, the four time
offender.
SHERIFF MC MAHON: I think even before
that, yéu have procedures in éddition.

205.10, Sub-Division
3 is what we are sPecific§lly referring to, and
we would point out in this, Mr. Chairmén, that
here again we are opening up another entire
province for more hearings.

You can have,

PAULINE E. WILLIMAN
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naturally, a plethora of allegations as to
errors that might be committed at this. ¥You can

have the allegationsg of perjury in other areas.

MR. ALTMAN: Doesn't that work
both ways?
SHERIFF MC MAHON: I would emphasize

that this is post-conviction, and it would be
the position -~ and I might say the strong
position ~- of the Sheriffs' Association, that
this should be cut off after the discretionary
hearing and let the judge make a summaiy
decision on all the facts that he has
ascertained during the course of the trial,
plus the pre-sentence report, plus the
defendant's pre-sentence memorandum which is
subnitted.

Now; I might say that,
in just finishing up that particular point,
this will certainly impede and/or jeopardize
the imposition of a sentence on a defendant
already convicted. . ‘

Likewise, and even

more important in our judgment, is the mandated
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procedure for conducting'a hearing before a
person can be sentenced as a persistent felony
offender as provided in 70.10 of the Penal Law,
with réquired férmalities. By way of background)
it should be pointed out that many in our
Association énd in the ranks of law enforcement,
opposed - the abélition of mandatory life
sentence upon conviction of the‘fourth felony in
the o0ld Penal Law [Baume's Law].

At that‘time; the
arguments advanced in opposition to the
abolition weré rejected ﬁy pointing to the third
‘felony conviction procedure as prévided in 70.10
of the Penal Law. ‘With the cumberéome procedure.
mandatéd in Section 205.20, Qe woﬁld have grave
doubts that many persistent felony offenders
would be removed from our society.

The requiréments of
205.20 even go so far as imposing upon the
people the burden of proof that thg*defendant ig
a éersistent felony offender as defined in 70.10
"beyond a reasonable doubt by evidencé

admissible under the rules applicable to the
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trial of tﬁe igsue of guilt®”,

MR. BARTLETT: Wasn't that exactly
the rule under the old Baume's Law?

SHERIFF MC MAHON: I think this goes
further. I could be in error.

MR. BARTLETT: ' We think it is the
same becaﬁse wheré prosecutor attempted to get
a sentence based upon four felony coﬁvictions,
he has to prove that the same person, in fact,
was convicted.

In any case, we are
not under the impression that we have changed
the law in that regard.
SHERIFF MC MAHON: it is our impression,
and I certainly would like to submit more on
this if I could.
MR. BARTLETT: Sureiy.
SHERIFF MC MAHON: Now, in addition to
this, Mr. Chairman, we do have certéin comments
addressed specifically to certain se¢tidns which
I will, with your permission, submit;

However, I would like

to comment on two of these before submitting
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them to you. The first -- and I heard your
announcement with respect to the information
that was disseminated on a change in the
definition of a pPolice Officer -- I did not
have -~ I did not see this and so, possibly,
this has been or might be inapplicable, I am
uncertain; but in any event, we would like to -~
MR. ALTMAN: _ [Interposing] Maybe,
‘you would like to look at the new memorandum
and then submit.
SHERIFF MC MAHON: I would only take a
moment or two more,. Specificaﬂy, the Sheriffs’
Association is concerned with the 1.20,
Sub~-division 32 (b), where it gives the Sheriffs,
Under~Sheriffs and Deputy Sheriffs of Counties
outside of New York City the powers of a Police
Officer.

vNow, we were, I might
say, more than a little curious as to the manner
in which the language was expressedmin this
Sub~division 32(b) and the language which has
greatly aroused’our cufiosity was as follows —-

this is 1.20 on the definitions of a Police
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Officer, Sub-division 32(b), whetein it states,
"For purposes of this chapter, Sheriffs, Under-
Sheriffs and Deputy Sheriffs of Counties outside
of New York City are deemed members of an
authorized County Police Department.®

| We have Sheriffs in
every County. We have, possibly, a half a dozen

County Police Departments.

MR. DENZER: That is purely
semantics,

MR. BARTLETT: We then talked about
members of an authorized Police Depaftment of
any City, Town or Police Distrieﬁ, and it was
our purpose to view the Sheriﬁfs' Department as
a Police Department and, indeed, to accord them
precisely the same power, full power accorded

any other policeman,

SHERIFF MC MAHON: Also, as a second part|
of this --
MR, BARTLETT: [Interposing] I know

that the word "County" Police Department might
make some Sheriffs nervous, but we didn't

intend to be sneaky about that.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




24

SHERIFF MC MAHON: Also, as a second éart
of that same subject and, perhaps, you might
like to hear further from Sheriff McCloskey,
President of our Association and Sheriff of New
York city, the Association is opposed to the
exclusion of the Sheriff, Under-Sheriff and .
Deputy Sheriffs in New York City and, perhaps,
on that point, if he would like to add some
comments, we can do soO.
MR. DENZER: As I understand the
Sheriffs, they are not law enforcement officers
at all, in New Yo;k City.
SHERIFF MC MAHON: Ccan I refer to Sheriff
' McCloskey to add to that?
MR. BARTLETT: ~ Yes. why don't you
finish first?
SHERIFF MC MAHON: one more point is,
further, a request for antgcipation, the next
sub-division there, commitment to the custody of
the Sheriff means to thé Commissioner of
Correction, where such official exists.

Now, we think -- we

are not offering any real criticisms of this --
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~

but thingé have been brought to our attention
which are totally unclear. We don't have the
proposed suggested full answers néw, but I would
request the‘Commission and the members of the
Staff, if possible, to give more consideration
to this point.

MR, EARTLETT: , We understand that
there are only three now, right?

SHERIFF MC MAHON: Well, ‘I think Erie,
and I know Onondago is involved in some way with
this. - 4 | .

MR, BARTLETT: My understanding_was
that, didn't Nassau, very recéntiy, change the
character of its Sheriff and have created a

Commissioner of Correction? New York City, of

course, has one, and there is legislation for

Westchester.
MR. DUNNE: That is right.
MR, BARTLETT: As far as we know,

those were the three. I think it was our point
where the Sheriff has the responsibility for
maintaining the detention responsibility, then

the commission should be to him.
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SHERIFF MC MAHON: - Right. This is sound.
I think where it éets a little bit sticky is
something in\the>a¥ea, even with this provision
-- with the Department of Correction, there is
still going to be commitment to the Sheriff on’
civil prisomners.
MR. BARTLETT: That wouldn't be
covered by the Code.
SHERIFF MC MAHON: Yes. The Family Court
prisoners and, possibly, some others. ’These
are the things we are concerned ébout, and I do
think that it does deserve added point.
MR. BARTLETT: . We will lock into it.
SHERIFF MC MAHON: If I can turn this
over to Sheriff'McCloskey, I think he can
comment on the New York City situation. First,
I would like to have this addéd to my statement.
60.20 Sub-Division 3:
Provides arrest procedures for offenses other
than felony pursuant to warrant of'arrést in
county other than one in which the warrant is
returnable. Police officers must inform

defendant of right to appear before local
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criminal court for the purpose of release on own
recognizance or fixing bail. If the defendant
does not desire to avail himself of this right,
police officers must “request" him to endorse
such fact on warrant and take him immediateiy
to the court in which it is returnable,

The Sheriffs'
Association feels there is a serious question
as to whether the Miranda warning must be given
by the police officer at the outset., It also
feels strongly that the "request" and other
described procedures are unrealistic and
impractical,

70.57 Sub-Division 2:
Provides for an arrest without warrant by
persons other than police officers and further -
that police officer to whom thé accused is
brought need not take the accused into custody,
if the police officer does not believe that
there is reasonable cause to hold such éccused
for the charge made.

The Sheriffs'

Association realizes the sound objection
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undoubtedly intended by this provision, but is
mindful that the police officer will be put in
the difficult role of judging the facts,
particularly with conflicting versions presented.
It is hoped the police officer's difficulty
might be eased by somewhat different language
in this section.

175.20 Sub-Division 2:
when the defendant wishes to enter or change a
plea this may be done with permission of the
court and consent of the people when represented
by a prosecutor. If the people are represented
only by a police officer the court alone may
approve the entry or change qf plea.

The Sheriffs!
Association feels the interest of justice would
be best served if, in the abseﬁce of a |
prosecutcr,vthe consent éf the police’officer
would be réquired.'
SHERIFF MC CLOSKEY: Chairman, Membérs of
the Commission and the Staff, I prepared a brief
letter here setting forﬁh my views about this

business of the Sheriffs of New York City., I
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think I will just read it; it will, briefly,
make my point.

First, I believe it
is a mistake to have such an exclusion, and I
urge strongly that the exlusionary language be
eliminated. It is my guess that it is based on
the fact that members of the Sheriff's Office in
New York City do not, as a matter of daily
routiﬁé, engage in criminal law enforcemenﬁ.'

| I should like to point
out that this is equally true in a number of
counties outside of New York City and is
associated with local custom and practicality,
and not wiéh a Sheriff's basic authbrity or
responsibility.

I should like to point
out that the authqrities and résponsibilities
involving sheriffs are involved in a;common law.
Chapter 44 of the New York City Chérter, which
abolished the elected officers of s@eriffs in n
coun£ies within the City, simultaneously
conférred the functions, powers and duties of

the formerly elected sheriffs upon the City

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




Sheriff, with the exception of certain
custodial responsibilities which were assigned
to the New York City Department of Correction.
Section 901 of the County Law also provides that
Article 17 of that law, whiéh‘relates to
sheriffs, generally, also applies, generally, to
the Sheriff of thé City of New York.

I have no doubt that
our long-standing policy of leaving the routine
enforcement of the criminal law to the New York
Ccity Police Department is souﬁd and have every
intention of continuing it. At the same time,
our authority and ability to act in the public
interest in emergencies should not be impaired
or confused. For example, there have been a
number of occasions when deputy sheriffs going
about their usual duties have'come upon violations
of the criminél law such as mﬁgginés and purse
snatchings in the absence of members of the
Police Department and have taken aépropriate
police action, turning the offenders over to
police custody at the earliest opportunity.

On a broader scale,
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our unquestioned authority to take effective
police action was utilized during World War II
when at the request of the ten Mayoxr we
discharged extensive responsibilities for the
enforcement of OPA rationing and pricing
regulations in the’local and federél c¢riminal
courts. Recently, we were asked by the present
Mayor to help in the city's efforts to combat
so-called traffic scoffléws who have ignored
multiple traffic tickets. We have not actually
assumed such duties as yet but we may do so at
any time and it is certainly in the public
interest that our authority to discharge these
or similar useful duties be retained, for
example, the authority to execute Family Court
arrest warrants as has been urged by several
police commissioﬁeéé, or to diécharge other
responsibilities not presently foreseeable.
This necéssary authorily
to act can and should be easily assqred.by the
elimination of the proposed exclusionary
language. I do not beiieve that it can possibly

be handled adeguately in any other way; such as
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incorporating other statutes, something that
would give people certain authorities within a
range of duties covered by thbse statutes,

Our staff is not so
capable of being segregated.
MR, ALTMAN: o - Wouldn't that be the
duties of a municipality in terms of giving you
certéin righés as police officers within the
City of New York? Wouldn't it be the obligatidn
of the municipa;ity in terms of Mayor Lindsay's
request to you to establish that for a perigd
of time you are members of the Police Department?
SHERIFF MC CLOSKEY: I don't see why we
need be members of the Police Department,. Why
can't we just be Sheriffs and we can have these
authorities, it would be grossly impractical.
We haven't the remotest thought of doing ﬁhat,
but to have them inform us in an emergency seems
to be very much in the public interest.
MR, BARTLETT: ) How many full-time
public Sﬁeriffs have you got?
SHERIFF MC CLOSKEY: | Fifty-three.

MR. BARTLETT: Are they required to
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take the training given to the Police
Department? |

SHERIFF MC CLOSKEY: No. They are given
training by the F.B I. It is not taking police
training, but they wouldn't normally do police
work.,

MR. BARTLETT: _ Don't the regular
Deputies of every other Sheriff's Department in
the State take the mandated two hundred forty
hour course? .

SHERIFF MC CLOSKEY: I believe they do.
MR. BARTLETT: Do you igsue serVice
side arms? Does the City issue side arms to
the Deputy Sheriffs?

SHERIFF MC CLOSKEY: No. The Deputy
Sheriffs all have their own side arms.

MR. BARTLETT: A ?ou:mentioned cases
in which the Sheriffs have acted in ﬁﬁe absence
of the police. 1Is the requirement of your
office that they act as policemen as wéli as
the power they have?

SHERIFF MC CLOSKEY: I haven't formalized

that requirement. ‘As a matter of practice, I
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have instructed my deputies not to interfere or
risk seeming to be interfering in any action of
a police nature with the uniform police officer,
Sometimes, the officer wouldnft know who was
helping and who was hindering. For that reason,
I think it would be unwise for them to go out of
their way to look for opportunities to play cop.

I am only talking
about instances in which, obviously, there is
no cop there and some action shouldnbektaken.
MR. ALTMAN: - You mean when
Deputies are actually present at the scene of
a crime?
MR, BARTLETT: Of course, they have,
at that juncture, citizen's power. It is not
unlikely, I am told, that the municipal Police
Training Council will define #hose police
officers who are required to take training in
terms of 1.20 of the new Code.

How wouldmyoﬁ feel
about the requirement that your men do take the
samne poliée training as the rest of the Police

Force?
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SHERIFF MC CLOSKEY: I have no objection to
that, but if the only reason for this
elimination of this exclusionary language was
the incidence that I desciibed, where the men
come upon the crime, if that were the only
reason, I wouldn't be advancing the-case at all.
I think the more basic
point is that which I referred to, when Mayor
LaGuafdia wanted to get in the price control
business, we had authority to act on warrants
and didn't have to go to get warrants to give
us the power. This business of Family Court
activities,come up and business of traffic
scofflaws come up. I have no way of knowing
wﬁat may come up today. I think we should
maintain this authority. Leave iﬁ there to be
avallable in case the need ariées.
MR. BARTLETT: The police,‘without
exception, tell us that more has to be done to.
professionalize police work. It was the view of
the Commission that there is a proper and
appropriate relation between the power given to

a policeman and the responsibility he has and
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the training that ought to be required for him
to properly discharge that responsibility.
SHERIFF MC CLOSKEY: I agree with this.
MR, BARTLETT: "All I am suggesting to
you is, that if it is your view that the fifty
odd regular depuﬁies of your Department should
be policemen, tﬁen they, of course, ought to see
to it that they £it into that categor? in all
respects.
SHERIFF MC CLOSKEY: This would, perhaps,
be constructive. I don't think they need this
police training in order to do the emergency
things they are called upon to do. I think it
would be constructive, nevertheless. I certainly
would have no objection to that.
MR. BARTLETT: | Do you know the view |
of the City on éhis question?:
SHERIFF MC CLOSKEY: - No, I haveﬁ't
discussed it with them at all.
MR. BARTLETT: I thank both Sheriff
McMahon and Sheriff McCloskey for appearing.

We will next hear from

- David Fields, representing the New York State
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Association for Mental Health.
MR. FIELDS: First, I want to
correct the recérd as to my status today. I am
speaking individually, although I am a member of
the Legislative Committee of the New York State
Mental Health Associlation and, aléo, a member on
the Committee of Medicine and Law of the Bar
Association of the City éf New York.

I would like to
submit an adoption of my statement by the
State Mental Health Association after they have
seen it. They haven't seen it yet.
MR, BARTLETT: Good.
MR. FIELDS: - I have six major
points in a written memoragdum, and one or two
more to make orally. They don't necessarily
refer to your draft. |

Is the oppértunity
open to discuss this, or should I restrict
myself solely to your draft?
MR. BARTLETT: If your comments are
by way 6f omission froﬁ'the draft, then they

are certainly appropriate.
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MR. FIELDS: I think it relates to
the Code.

This statemeﬁt is
concerned primarily with proposed amendments to
the Code of Criminal Procedure insofar as it
relates to mentaliy ill persons, euphemistically]
sometimes referred to as the criminal insane.
In general I recommend that this Commission
give serious consideration to the proposals made|
by the Association of the Bér»bf the City of
New York in cooperation with Fordham University
School of Law in its 1968 report entitled
“Mental Illness, Due Process and the Criminal
Defendant”.

1. 1. High priority
should be given to the problem of time (or term)
expired patients in correctional-mental
hospitals,‘ Specifically, I refer tokpatients
committed to Matteawan State Hospital under
Section 662 (b) of thg Code of Criminal
Procedure. There are still a number Qf such
patients in Matteawan Qho have been there

longer +thanp the period of time to which they
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might have been sentenced if convicted. These
are patients who are still presumed to be
innocent. Although they may be too insane to
stand trial, it does not nécessarily follow that
- they are mentally ill to the dﬁgree which
requires confinement. The test of competency
to stand trial is not the same as thetest for
mental competency to get along in the community.
The recommendation of this commission regarding
the termination of the indictment in such cases
should be adopted. Moreover, in order to
correct a long existing evil, I submit that this
particular recommendation of the commission
should be embodied’in a separate bill to'insure
quick passage. 1t should be noted that the
Association of thé Barkin its report has a
similar, although not~identical,‘recommehdation.
I want to add further
that the Bar Associétion of the‘City of New
York, through its Committee on Medicine and Law
has had introduced in the past two sessions of

the Legislature, through Assemblymen’Minority

Leader in Brooklyn, Steingart --

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




_40

MR, BARTLETT: [Interposing] You

are anticipating a little bit, Mr. Fields.

MR, ALTMAN: Was that a Freudian
slip?

MR. BARTLETT: We will know more
about that the first week in Januéry
[LAUGHTER] .
MR. FIELDS: Assemblyman Steingart
twice introduced the biil, and I don't know
that it ever got out of Committee. -

Now, on this point,
which I think is tﬁe most important one, I
understand that even your own recommendation
will not have any retroacﬁive effect.
MR. BARTLETT: = That is so.
MR. FIELDS: . If that is so, it
seems to me your Committee haé a duty to
introduce two bills because I cannotﬁsee how
you can ignore the plight of patients who are
now in Matteawan for a longer period of time
than they could have been sent to jail.

Now, there were cases

when you were taking the position of the United
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States Supreme Court two years ago; there were
several hundred patients who were under
indictment, and that was the root through which
they got to Matteawan, but were fortunate
enough to be in a situation where one or two,
District Attorneys had mobed for the dismissal
of the indictment and they were there under
nebulous reasons. Under the existing attitudes
to the law, they remain in Matteawan.

While the Bagstrom
case did not deal with that situation, the
Department of Correction felt that its rationale
applied to all those patients who were no longer
under indictment. They were transferred out to
civil hospitals. I can't see any difference
between that kind of a case and the case of the
criminal who has been indictediand the
indictment is still in effect, and has been
there longér than he ever would have been sent
to jail. I can't see that.

Possibly, in the case

]

of the Appellate Division, Second Department

rejected that theory. I think it is up to the
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You probably all
reﬁember a few years ago that Judgé McDonald, a
few years ago, found a case in Matteawan where
there wasn't even an indictment in a case of
stealing a buggy iﬁ71905, and fifty years later,
he was still in Matteawan unde; charges of
criminal misconduct. They finally removed him
after Judge Mcbonald brought the case to light --
or someone else brought it to his attention. He
finally got the man out.

It seems to me, if
your recommendation is not going to be retro-
active, there is a need for another bill, an
immediate oﬁe. .I don't think it ought to wait
until 1970 to do something. Nobody objects, by
the way, to the pointvI am makiné. The Special
Committee on-the Bar agrees completely./

To that extént, it
goes beyond your report. it would appxové
legislation and have immediate effect on this
particular problem.

point two of my written
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statement, while the purpose of this hearing is
to discuss the Code of Criminal Procedure, it is
necessary to examine some aspects of the
Correction Law in certain cases. The pattern
of procedure cannot always be found in the Code
alone. Specifically, I refer to the comittment
of youthful offenders to Matteawan State
Hospital., The Code of Criminal Procedure
provides for the commitment of youthful offenders
to correctional institutions. However, it is
in the Correction Law, Section 408 et seq, that
one finds the provision for commitment of
youthful offenders to Matteawan State Hospital
if they become mentally ill while in a
reformatory. In a recent case, I should say in
a recent case of mine, a Supreme Court Judge

in Dutchess County held these ﬁommitmenté |
proceedings to be unconstitutional; és a matter
of law a youthful offender is not a criminal
and he may not be deprived of any of hié civil
rights. I believe that it was a legislative
accident which resulted in extending the

provisions of Section 408 of the Correction Law
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to youthful offenders. The whole purpose of
youthful offender laws is to give them preferred
treatment and to rehabilitate them as rapidly as
possible; and no useful purpose is served by
permitting their commitment to Matteawan when
they become mentally ill, nor would there be any
administrative problem if they were committed to
civil mental hospitals in the event of mental
illness. Some youthful offenders receive
suspended sentences and are set free., If they
subsequently become mentally ill they are sent
to civil hogpitals. The fact that they have
previously been convicted has no bearing on the
matter. Youthful offenders who have been
convicted and sént to reformatories and those
who are convicted and given suspended sentences
should be treated in the same ﬁanner~if mental
illness should ensue.

3. Another problem is
that of who should have the burden of proof in
proceedings involving the mentally ill in
correctional hosPitals; Now, I don't think thers

is anything in the Code about this at all.
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burden of proof shifted?

MR, FIELDS: In the Department of
Mental Hygience, in specific cases where they
have origin under 662{b) of the Code. Now,
under 872, some éatients, depending-upon where
the Commission of Mental Hygiene places them,
iand in Matteawan, but they can't be kept there
more than thirty days‘without some kind of
retenﬁien proceeding. That is very similar to
the detention progedure under the Mental‘Hygiene
Law.

In those procedures,
the iﬁstitution bears —-- it is the state that
bears the burden of proof, and they generally
start off on the proceeding. The witnesses for
the hospital testify first ané, then, the
patient;svcase is put in.

»ihva\Hébéas Corpus:
proceeding, it might be the exact sgme>thing.
Tn other words, suppose, at the end of ten days,
a patient starts‘a proceeding. He has the

burden of proof or, suppose, in a first
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retention hearing, an order is made directly —
he is being held for a yeér. a month or six
months, and bsfore that périod, a patient may
file a peiition or a writ of Habeas Corpus. Iﬁ
is absolutely no éifferent than these proceedings)
MR. BARTLETT: ' You believe that there
is a different standard of proof?

MR. FIELDS: ' - There is a different
burden of proof. Z'éan‘t see why the buxden

shoul&vshif@ to the patient merely because he

-

says, "Well, I am now in better shape than I was.
That is not reason enough, 4

MR, BARTLETT ; You are really saying,
then, that no matter how many hearings azre helgd,
there might be a2 whole series ofkthem, each time
the burden should be on the hospital or on the
institution to justify the :eteétion? |

MR. FIELDS: % I think this is ;n_
idea which iS“ROt’generally] éccepteé. 1 €hink A
if you adopted that idea, you would be breaking
grouhd with precedeﬁt in some caseé; :

MR, BARTLETT: | | 'Do ?ou think wisely?

MR. PIBLDSg Yes. I have been
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hospitals and I, for the life of me, can't see
any reason why this shouldn't be done.

Now, as a matter of
fact, there is one part of the law, in the
Civil Practice Act, in which you have Habeas
Corpus provision, you have them in the Civil
Practice Law and Rulese The Civil Practice Law
hints that atyleast the burden going forward
is always ~- C.P.L.R. provides in part as
follows: "The Court shall proceed in a summary
manner to hear the evidence produced in support
of and against the detention and to dispose of
the pioceeding as justice requires."k

Now, there, it seems
to me, the burden of going fdrward is always on
the jailer, and there is no burden of(probf.

If you read the last phrase, it says "Justice
required.".

It seems to me that
that should be surely in the memorandum. I
think, in most cases, that those judges who

have been enlightened and sophisticated are
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What is justice
required? A case in mind, one up in the
Appellate Division on Habeas Corpus a-couple of
years ago, and two psychiatrists testified for
£he hospital and two for the patieht, and the
writ was dismissed on appeal and, in reviewing
the whole reéord, the Appellate Division said,
"We cannot tell from this record, the testimony
of the four psychiatrists, whether or not this
patient was sane enough to go back for trial."

They were remanding
it to the same Eudge to have the trial continued,
and he was directed to appoint a fifth
psychiatrist to help him decide the issue.

Now, basically, I
think what the Appellate Division did in that
case, and What many Judges do, is to'ignore the
burden of proof rule no matter where it lies,
to try to find out what "justice reguirés."

I say, there is some

support for this in civil Practice Law rules.

It has become the
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practice in Habeas Corpus proceedihgs to impose
the burden of proof of sanity on the patient,
On the other hand, inv“retention" proceedings
it is said that the burden of proof is on the
hospital authorities. Sinée the issues are
identical, no matter how the»procéedings are
initiated, it is difficult to understand why the
burden of proof is npt always upén those who
seek to continﬁe the COnfinement of a person on
the basis of alleged insanity. It is difficult
to develop any sound ratiomale for the
conclusion that a person deprived of his liberty
should ever have the burden of proof when he
seeks his freedom. In fact, the Civil Practice
Laws and Rules seem to indicate that the burden
of going forward, if not the burden of proof,
is on the person who seeks toidetain another.
4, 1In proéeedings
involving the insane and the mentally ill, as
an exception to the Hearsay Rule, mgntél
hospital records are admissable in evidence
against the alleged insane person. There is no

objection to such admission with respect to

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




50

entries which are similar to entries in a
general hospital record. But when the entries
consist of statements allegedly made by the
patient or allegedly made'by an attendant or
persons other than the doctors on the hospital
staff, there is é situation of'hearsay based
upon hearsay; When such evidence is introduced
against a patient petitioning for his freedom,
he has no way of negating such evidence unless
he were to subpoena every éerson whose hearsay
statement has been incorporated in the record.
Té do so would result in.greatly prolonging the
hearings and would undoubtedly result in
greatly increased calendar congestion. It would
be far better to require a separate record of
hgarsay statements to be maintained so that a
trial court could separately #ule on its
admissibility without impairing the
édmissibiliﬁy of the basic entries.in the
hospital record. The~COde of Crim;nal Procedure
shéuld contain not only provisions for édmitting
mentally ill accused éersons to Matteawan but

appropriate safeguards when they seek their
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release.
MR, KNAPP: It seems to me you have
a good point éé to hearsay statements about
attendants, but what about statements attributed
to the patient, themselves?

MR. FIELDS: Other pétients.

MR. BARTLETT: ' Your point is, that
no matter what itsvcharacter or origin, it ié
let in under theigéneral exception of --

MR. FIELDS: » [Interposing] As a
matter of fact, an attorney for the patient
could stack: the reco?d. I could say, "Send a
psychologist to Matteawan," and he can get in td
see the statement. I can say, "I woﬁld like nowy
to have you make it a part of the report." It
is now part of the report to the detriment of
the hospital. The psychiatriét is never there,
he has never been called; maybe he is unavailabk&
Under the existing law, that is pa?t of the

hospital record that has to be considered by the

O Y 4

Judge.

MR. BARTLETT: ‘ This, more
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C.P. L. R.; would it not?
MR, FIELDS: I don't know., There
are ways of putting a man into the hospital and
saying and thinking under 662(b), we set up the
machinery to put him in., I think we ought to
make sure the machinery is right to get him out.
There is some merit
in ﬁhatAyou are saying, but all rules of
evidence in all procedures, some of them are in
the Code and some are elsewhere.
MR. BARTLETT: - As you know, our
proposed Code would leave véry few in the
C.P.L.R. In any case, proceed.
MR, FIELDS: You feel, as a general
matter, all of these things should go into the
C.P.L.R.?
MR. BARTLETT: Yes,iunless otherwiée
provided by statute or civil rules, ﬁhe rules
applicablé in civil cases are applicable here.
MR. FIELDS: it is a problém. but
if that is the way it is to be handled, I have
no objection. The samékthing will follow in

the next point, point five.
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5. One of the
practices which has troubled lawyers who
represent patients in Matteawan is the apparent
violation of the doctor-patient confidential
communication privilege. Doctors on the hospital
‘staff, who treat patients regularly'testify
agéinsﬁ such patients in Habeas Corpus and
retention proceedings and regularly reveal the
statements of their patients, It is urged that
by seeking his release the patient haé waived
the érivilegea Yet there seems to be no warrant
in law for finding that such a waiver has beén
made. Psychiatrists who stand in the relation-
ship of treating doctor to patient should not
be permitted to testify in court, 6utside
doctors or other doctors on the hospital staff
who have nottreated the patient should be
required to examine the patient and testify in
such Qrcceedin%s.

? Now, there agaiy, that|
is 2 matter ‘that seems to be pressing. |
MR, ALTMANG \ so that, apthestimony

of a doctor at the hospital would not be
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admissable on the basis of privilege. So that
what you are saying is, that only outside
psychiatrists -~
MR. FIELDS: [Interposing]
Outside the treatment relationship.
MR, ALTMAN: That's right.
MR. FIELDS: There may be others
of the same staff. Doctor Johnson, to my view,
would always be a competent doctor. He doesn't
treat. He has the right to, but he has so many
administrative duties. Other doctors may see
patients in Building A, but not in Building B,
Now, there is a precedent for this to show the
attitude of the legislator and the State.

In the Mental Hygiene
Law, Section 85 has to do with committing
dangerous mental persons fromithe civil
hospital to Matteawan and protective‘features
added, "Such commitment is not to be regarded
as proof of any crime." There is aﬂprdvision
that the examining doctors must be from a
different institution;

Now, there is some
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question whether the testifying doctors in
Section 85 are from different institutions, bﬁt
those who examine and certify in couﬁt that the
patient should be transferred from Matteawan,
are different doctors. It seems to me that
Section 85 of the Mental Hygiene Law should be
put in here, )

MR, KNAPP: I see your point, but
the question before the Judge is whether this
particular man or woman, is it better for
himself or herself to be in a hospital or out
of a hospital; and you are excluding from the
Judge's consideration the one person who knows
most about it.

MR, FIELDS: I am also suggesting
that there be excluded a man who has a partisan
‘ poéition. |

MR, KNAPP: wWhy should‘we assume
he ié partisan?

MR, FIELDS: . I can refer YOu to
very fespectable authority on that. I just
finished reading a wrifing in the Law Journal.

I would be glad to submit the article. It
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didn't occur to me it would be appropriate here.
In the first place, I think it is a mistake to
assume that the impartial witness in the
procedure, if you use it, is necessarily a good
one. There are many places in our law where we
allegedly bring in the impartial witness, and
that is not always the best one.

The psychiatrist and’
social worker is supposed té be impartial.
They want to be impartial, but they are as
prejudiced as anybody else and they can't
escape it. A psychiatrist has written that it
is practically impossible for a psychiatrist to
come to any case as an impartial psychiaf:isti
He comes with his built-in prejudices, whatever
they are.
MR. BARTLETT: You ére not suggesting

that bias commences from the very fact of hiring| -

someone.
MR. FIELDS: ) Yes.
MR. KNAPP: Why should we presume

a partiality just out of the patient

relationship?
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MR, FIELDS: It is ipso facto too
that a psychiatrist comes in to testify, he is
biased. If he wasn't biased; the patient
wouldn't be there.

MR. KNAPP: fou are suggesting
he must be mistaken?

MR. FIELDS: : I don't say he is
mistaken; he is biased.

MR. BARTLETT: There is not much
point in getting certain testimony unless they
have a point of view, is there? |

MR, FIELDS: Of course, they should
have é point of view. <You are now getting a
point of view from the man who has the deepest
bias.

MR, KNAPP: This, it seems to me,
the Judge should take into acéouﬁt; but still,
it is the man who knows most about it.

MR. FIELDS: How do you
distinguish this from Section 85? ?hai says
that the ﬁospital -

MR, KNAPP: ' [Interpoéing] That

is a different thing when you are trying to
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punish a man.

MR, FIELDS: : That is not to punish
him. We are merely saying Matteawan is the
place to better take care of him, Tﬁat is not
a punishment. At least, that is not the theory.
MR, BARTLETT: All of what you have
to say is interesting, and you make some very
good points. We will see to it that your
statement is also circulated to other agencies
other than ours, who have a broader interest

in the mental hygiene field. |

MR. FIELDS: | This has to do with
the use df drugs, my next statement,

6. wWhen are indicted
patients who have been committed to a mental
hospital until they are sane enough to stand
trial to be deemed?recovered? If such pétients
are able to control their psychotic ieactions
by the usé of drugs, should they be remanded to
the criminal court of origin and permiﬁted to
stand trial? Doctoxrs in Matteawan take the
position that patients»éommitted under Section

662 (b) are not sane enough to stand trial
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unless they can geﬁ along without drugs.
Numerous psychiaérists in the Department of
Mental Hygiene take the opposite position. They
regard the problem as similar to that of a
patient who requires insulin in order to
function. Insulin does not cure the disease.
Similarly, tranquilizing drugs do not cure
basic pathology, but many doctors regard it as
a denial of constitutional rights to refuse a
patient the right to a speedy trial‘mereIQ
because he requires the use of tranquilizing
drugs to get along. Attached hereto is an
article Sh the subject of tranquilizing drugs
by an expert in the field.

There is guite a
dispute, even within the State, on whether or
not an accusedvperson, under Section 662(b) of
the Code, who has been committed to Matteawan
is to be deemed recovered so he can stand trial
if he needs tranguilizing drugs to helﬁ him
control his psychotic reactions. The doctors
say, unless a man is cépable of sténding trial

without the use of drugs, he is insane.
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Psychiatrists in the Department of Mental
Hygiene who face the very same problem, have
said that that is nonsense. The situation
should be analogized to the case of a man who
suffers from diabetes and needs insulin. Of -
course, the underlying pathology femains, you
should control the symptoms.

MR. BARTLETT: It would be rather
hard to deal with that statutorily, wouldn't itj
MR, FIELDS: I think there is a
case on this in the Civil Liberties Union.

MR. KNAPP: Speaking for myself,
if seems to me you are one thousand per cent
right.

MR, FIELDS: Attached to my
statement you see an article by C. B. Scrignar,
M. D., Assistant Professor ofiPschiatry at
Tulane University School of Medicine called
"“Tranquilizers and the Psychotic Défendant,"

It is his opinion, and mine, to keep them first
in Matteawan because he needs tranquilizers and
drugs, is uncogstitutibnal. I have, in fact,

taken tranguilizing drugs in my day, and I am
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sure many judges have and I know many people who

" have.
MR. KNAPP: Or maybe should.
MR. DUNNE: Do you have the name

of that case you are referring to that is in the
Court of.Appeals?

MR, FIELDS: I would haﬁe to dig

it up. I sort of got rusty on;it‘in the last
six months. I got rid of every case because I
was sick and other attorneys have them.

Now, I would like to
turn briefly to something you asked, or one of
you asked Mr. Carr this morning about the D.O.R.
I am not sure wﬁat-the proposal of the Human
Aid Society was, but if it dealt with the
proposal to make an order denying a dismissal of
indictment upon examination o? ﬁhe Grand Jury
Minutes appealable, and if that is tﬁe guestion
that was raised here, is there anyvcase that
making it appealable would help, I_know of such
cases, |
. MR, ALTMAN: '~ Mr. Knapp was

interested in that point.
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'MR. BARTLETT: Appealability.

MR, FIELDS: Is that the issue,
appealability, that he had raised?

MR. KWAPP: The.question that Mr.
Carr and I were discussing, under the present |
law is appealable, You present a case to the
Grand Jury and there is a defect in proof --
MR. FIELDS: [Interposing] It is
only appealable after conviction.

MR, KNAPP: Then, there is a
conviction and there is adequate proof on the
conviction. The law we propose eliminates an
appeal at that point from prior order of the
judge. You cannot review under the laws we are
proposing. ¥ou cannot review it, presumably,
by hypothesis the erroneous order of the judge
that says there was adequate érOOf before the
Grand Jury.

MR, FIELDS: I thought it was Mr.
Carr's point that it should be appealabie at
the first instance.

MR, KNAPP: | No, that was not his

éoint.
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MR. BARTLETT: The point was, that
after trial --

MR, FIELDS: [Interposing] Then,
let me state the point. I think, in this kind
of case I am about to describe, it should be
appealable in the first instance. -

I have been involved
in several cases where mentally ill persons
have been arrested during the course of what
appeared to be the stealing of a caf. In both
cases, they were indicted and in both cases
they landed in the hospital, one in Matteawan
and one in Pilgrim State Hospital. In both
cases, they were discharged as capable of
standing trial. In both cases, the District
Attorneys were sympathetic to the degree they
were willing to accept a plea less than the
plea of grand larceny, and went to petty
larceny. |

In one, the patient .
was SO anxious to get it over, against my
advise he took the pleé of larceny. There

wasn't any question at any time that he was

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




.64

psychotic at the time of taking of the car. -He
wouldn't have taken it otherwise. He is
convicted. The other one was also stealing a
car. A boy came up from Washington, a Veteran,
he though# he was on his way to New London, but
landed in Great Neck, Long Island. He saw a
car., He had a delusion that some magnificent
power had plécea it there for his use,

He stepped in, There
was a key‘in the car and he started it up, he
started backing it up and back and forth, he
banged it up ten minutes after he was arrested
and téken to Meadaw}Brook Hospital in Nassau,
transferred to Pilgrim State and, while he was
in pilgrim State, he was indicteé for grand
larceny. He spent a vear trying teo prevent
that case f£rom coming to triai onrthe gx¢und
that the e&idence was clear that he ﬁever could
be convicted and all they would succeed in
doing, if he went to trial and pleaded #ot
guilty by reason of insanity under existing law,
he would have to be puﬁ back in Pillgrim State

Hospital and he lived in wWashington, D. C.
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The District Attorney
again offered him to take a plea to a lesser
offense. This client agreed with me that he
should ﬁot be compelled to confess to a crime
that had not taken place. About a year later,
we reached the trial date and the Assistant
District Attorney said, "My witness who
attempted to arrest him says this guy was nutty
as a fruitcake when he picked him up and was
entirely irrational. I am going to have to
attest to this." You said there was no crime,
and yet you want me to urge him to accept a
plea to a lesser offense?

He said, "We are
bound to. That is a practice of our office.

We are bound to do it."

Well; they didn't try
to do it. wWe finally picked out not betty
larceny charges, we finally picked §ut something
to do with railroads thaﬁ had nothing té do
with it, but it seemed to apply.

When the Grand Jury

show or should show that you are dealing with
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a situation where no crime could have takén
place, particularly a crime in a non-violent
situation -- I recognize ih a crime of

violence you face a different problem -- but in
these cases where it is agreed that the man --
thatfthé evidence shows -~ I still think it is
unfair to force these men to trial and to take
the risk of being sent back to a hospital as
theﬁogly wéy out,

MR, KNAPP: o I agree with
everything you said except I don't think your
remedy ié going to get you anywhere because the
Grand Jury Minutes won't: show you anything.

MR, FIELDS: ' I refer to you a case
against Stanley'Russéll; Should hot the
District Attorney, when he is indicting a man
QhO'ds.ralready in the hospitél, be reguired to
tell the Grand Jury that? 1Isn't that for the
Code of étiminal Procedure?

MR, KNAPP: , | The .Code of Criminal
Procedure can't éeil‘the Digstrict Attorney to
use common sense. He-shouldn't have been

indicted in the first place, but the Grand Jury
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will merely show, "Did you‘see the fellow?"
"Yes." "Did you pick him up?" "Yes,"

That would be the
cop's testimony, and then the testimony of the
owner who says it is his car.

MR, FIELDS: ; I am taiking about
where they do or could, I think it should be
the duty of the District Attorney.
MR. ALTMAN:’ ‘ Yoﬁ would require the
’District Attorney to disclose those facts to
the @Grand Jury?
ﬁR. bENZER: | Some judges take the
position that you should never litigate
insanity ﬁefore the Graﬁd Jury. That is not a
matter for the Gxand Jury. If yoﬁ inform them
then there is an issug,Vand they have to make
a determination. Ményiﬁudges ﬁill say that
should never be an issue before the érand Jury.
MR, FIELDS: I respectfully take
issue with the judges. |

| Another issue is the
Miranda case. How is éhe mentally ill person

who can't defend himself going to be
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represeﬂted by counsel if the District Attorney
indicts ﬁim while he is in a civil mental
hospital? I think, not only should the District
Attorney inform the Grand Jury, I think the
District Attorney should be required to inform
a mentally ill patient that he is’about to be
indicted so he can get counsel. He might want
to appear before the Grand Jury and he can't go
if he is not told about it.

That is énother
aspect of this thing that seems to be serious,
ﬁhat patients in a mental hospital should be
informed that an indictment is about to take
place; otherwise, you deny the theory and the
thinking of the Supreme COuri in fhe Miranda
case.

| Lasﬁ, and this has
nothing to do with mentally ill patiénts, I
woﬁld like to call your attention to a thought
I brought to Judge David Glickman, the
Administrative Judge of Suffolk County, and
that'haé to do with, ptiﬁarily, Justices of the

Peace before whom are filed informations by
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local people, one against the other, relative to
non-serious allegations. I have had several of
those where the allegation is‘violating the
landlord-tenant relationship, which constitutes
a crime or misdemeanor, The J. P.'s are not
lawyers and not aware they have the power to
issue summonses.

In the Township of
Easthampton, I know of no case where a criminal
case was initiated by summons except for
ordinances of the Town; but where they allegedly
- violated laws in the Penal Code, and the
plaintiff comes in and says, "Violation of the
Penal Code, " a warrant of arrest is issued and
the cop goes out and picks up hié friend and
brings him in, and the judgé says, "All right,
how do you plead?“. "Not guiliy." The judge
says, "You are discharged in your owh custody."

I think YOu need
something more than the summonses that‘you
provide, something more than merely providing
for it, Perhaps, what you ought to do is

require the judge to determine, in some lower
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categories of charges from the complainant,
whether he wishes to proceed by warrant §f
arrest or summons.

MR. BARTLETT: That shouldn't be
left to the complainant, should it?

MR, FIELDS: | In the case of
Southampton, a bad check case came up.‘ The
person who had been in loss by the transaction
went into a J. P. Court seekihg some
proceeding. He didn't know if he wanted a
civil‘proceeding or a criminal proceeﬁing. The
J. P. said, "If you start a civil procedure,
you hgvé to go out and get a lawyer. If you
file a criminai charge, the police can take
care of itﬁﬁ‘ S0, he filled out afcriminal‘
proceedings and the cop Qent out and picked uéi
the defendant, and he was releésed-fhe next déy.
Then, be£o;e the case came to trial, the accused
broughépinAthe check, proof of payment of the
check before his arrest. Now, the offiéer is
being sued for one hundred thousand dollars for
false arrest. |

MR, BARTLETT: . .He didn't have to,
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of course, but it seems the best you can do
would be to leave it to the judges; discretion.
I don't know how we can write siatutory rules.
MR. FIELDS: I don't know if»they
know they have the discretion.

MR. BARTLETT: ' Perhaps, by 1970 they
will know,

We wili just take a
couple of minutes here. Just a minute, please.
We will proceed until one o'clock and reconvene
at two.

[WHEREUPON THIS HEARING WAS ADJOURNED AT

11:55 A. M. AND RECONVENED.AT 12:10 P, M.]

MR. BARTLETT: We will commence
again and our first witness speaking for the
New York State Parole Officers' Association is
Nathan Grant. |
MR. GRANT: Thank you;‘Mr.
Bar£lett.> I am President of the Néw York‘state
Parole Officers' Association. My Assoéiate is
Mr. Sheppard.' He is the. Vice-President of the
New York Chapter‘and, élso, an attorney. We

are both stationed out of the New York Office.
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You have heard from
Mr. Bernstein in Rochester, and Mr. Abinetski
in Albany and, thefefore, I will attempt not to
repeat what they have already said. I hope,
instead, to sum up the position of the four
hundred Parole offiqers and Senior Parole
Officers who are members of our Association.
I am also aware of the position Commissioner
Jones holds within the Committee, and I am sure
he can answer most questions.

’ : We must understand
that'the Parole Officers are highly trainéd,-
highly educated and hold a unique position in
the communiﬁy. The Parole Officer s#pervises
some twenty-£five thousand paroleeé a year, some
four hundred fifty thousand contacts are made
that same year.

| I am convinéed that
by n;w you'are aware that Parole Officers are
not limited to a five day work week or a nine
to five ﬁork day. Instead, our contacts are

twenty-four hours a day, seven days a week. We

are constantly called upon to assist other law
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enforcement officers and agencies, To say we
work closely with the police is putting it
mildly, At times, we are the only ones oﬁ the
scene, and the community is protected without
their knowledge. |

I can recall when I
first became a Parole Officer, some thirteen
and a half years ago, the key word was
"protection of the community.” Today, it seems
that the need of the community has taken a
back seat. Now, the convicted criminal appears
to have more protection. We hear talk aboﬁt
doing away with peace officer status, of parole
officers. There is furfher talk about doing
eﬁtirely away ﬁith Parole Officers and placing
them into a unit called Rehabilitation WOrkers;

I wénder if you -
realize the consequences of this? Té take away
peace officer status, you help the criminal and
you do a disse:vice to the public in thé form
of a failure to provide a deterrent against
additional crimes in ail of‘the fields of-

robbery, burglary, grand larceny, rape, etc.
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With crime on the upsurge and law and order
disregarded, can you, in all fairness, consider
limiting the powers of Parole Officers?

I was pleasea to ngte-
that you included, under Section 1, Sub-Section
32(a) a continuance of peace officer powers or
parole Officers. While I am not —-- and I repeat
thig -- I am not recommending police powers for
Parole Officers, but in view of the function of
the parole Officeré and his duties, he would be
more likely to be working in areas of high
delinguency. Thérefore,‘I‘feelkthat a Parole
Officer should have some légal protection in
his capacity of protecting the community on a
non~-parole matiter and as a private citizen,

I do not know how
this could be accomplished. yihere are two
élements of the proposed éhanges whiéh i have
some questigns abcut, and I woﬁl& like to cite
two examples om it, |

”ﬁhilg;gn‘duty doing
parole work; all we covered chyihé.étop and i{'

Ffisk Law in regard to an individual f£ound in
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the company or associating with our parolee?

MR, BARTLETT: You are on duty?
MR. GRANT: Right. ‘
MR. BARTLETT: You are talking about

a parolee and you have reason to believe that
a third person, at the saﬁe placé, may have
committed'a crime?

MR. GRANT: | No. ©Let's be a little
more specific, Mr. Bartlett. Let's put it tﬁis
ways: That we obéerved an individual, being on
parole and a warrant has been issued for his
arrest, and we, as éarole Officers, have the
obligation to arrest this man and we attempt to
take him into ;ustody and he is found with
‘another individual. HNow, where do we stand?

Do we take our man into cusﬁody, turn our back
on the other man? |

MR, BARTLETT: vwhat haskthe other

man done?A

MR, ‘GRANT: He has done nbthing,,
but let's assume this man may have a crimiﬁal
record. We would want to have some identificat-

ion in view of the fact that one.of the specific
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rules for a man to be released on parole is the
fact he cannot associate with an individual
having a criminal record. Do you suggest that
we do nothing and, for the record, do you suggest
- we do nothing and let the man walk the street,
and suppose he doesn't let us take him? Suppose
we turn our back and this man suddenly assaults
one of oﬁr Parole Officers?

MR. BARTLETT: ~ Let me ask a question
of you. What is your practice now?

. MR. GRANT: Our practice up to now
is to ask identification of the person
associating with our parolee.

MR. BARTLETT: You feel he falls'under
the Stop and Frisk Provisions at this point, is
that right?

MR. GRANT: I aminot sure. I
would like to have a clarification of;the
Committee.A If you advise me whether we are
legally in a position to do that --

MR. BARTLETT: [Interposing] We are -
not judges, of courée, énd we would hesitate to

give you pronouncements on which you can rely
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like this. I think your question is, under the
proposal, or is it not, if you would be in the
capacity of a police officer at that moment?

My answer would be to -
you, yes, because it seems clear that under theV
proposed languagefof 7051 that yoﬁ are a Peace

fficer. acting pursuant to special duty at that
moment.
MR. GRANT: Once we question an
individual who we would have any jurisdiction
over, I wonder how it would sit. It would
probably end up in court.
MR, BARTLETT: It might well end up
in court, énd that's why I am sure you can
understand why we would be reluctant to give
you any kind of final advise on it. Maybe, you
should ask your Commission tdiset,policy on it.
I think your real guestion as to proposed
changes, whether you would be acting, in effect,
as Police Officers at that time. It seems to
me that you would be, then, in execution of
your special duties, és we intend them to be,.

MR. GRANT: Then, to take it a
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step further, we find a parolee who is, also,
let's say, wanted by the Division and, in fact,
is possibly wanted by the local police, and he
found in a car. Now again, we would want to
question the driver of the vehicle and get
proper identification to see whether, in fact,
the car is stolen and who this individual is.
It is happening now, but I am wondering whether
there is some sort of coverage in any way in
the new proposal.

MR. BARTLETT: I, myself, have to
answer you in this way -- the situation you
describe, again, is one in which you would be
acting pursuant to your special duties. It
would be in precisely the same classification
as a police officer.

MR. GRANT: I doﬁ't~want to carry
this any fﬁrther. I would give you é number ofk
examples, and I have recently been hearing a
number of situations where our Parole Officers
have been assaulted, and we have been getting
threatening calls at hbme. It seems to be the

feeling of the day that if you have anything
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to do with the law and you are the man to
react, whether it is in the family or in another
way, I am really interested in protecting the
members of the Association.

MR, BARTLETT: : We are, too,

MR, DENZER: ; There is nothing in
here that prevents a Parole Officer from
defending himself against assault.

MR. GRANT: I am wondering whethen
we have to reach that point.

MR. BARTLETT: The status of a
policeman is no different there.

MR. GRANT: We would rather not
have to protect ourselves, but have you ever
tried to get identification from a man who
doesn't want to give it to you?

MR. DENZER: There is not even a
provision in here for the police with respect
to that. We don't authorize the police to
attack people in order to get an identification
in some way.

MR. GRANT: | Did you say attack?

MR. DENZER: Yes. How do you get
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an identification?

MR, GRANT: It is a difficult
situation,

MR, BARTLETT: In the two situationg.'
you describe to us, Mr. Grant, it is the
purport of this draft that you would be able to
act in the same capacity as a police officer.
MR. GRANT: I thank you for that.
I thought about this thing and I spoke to Mr.
Bernstein and Mr. Abinetski. I think you are
aware now that we are not asking for aciual
police officer powers, which has been a‘change
from our initial thoughts on this. I would
like to suggest, if this could bhe proPeriy
worked out, that the Committee might set up
three categories, one for police officers, a
second woqld be peace officers, who deal with
criminal investigations pursuant to their
functions; I think there would be three or
four groups that fall into that.

The third cateéory,
Parole Officers for the remainder. I don't

want anybody to jump on me at this point, but
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it would be a good idea if we be put into some
sort of separate category where we have
additional powers.

MR. BARTLETT: I do appreciate the
very thoughtfulAconsideration that the Parole
Officers"Association has given to this problem.
You have recognized that we have a problem,
which ié important. Any suggestions you have
for improvement on the October draft?

MR. GRANT: ‘ No. I read that, and
Mr. Sheppard has that also. We have no
suggestions other than what I brought before
you today.

MR. BARTLETT: If questions come up,
please don't hesitate to call on us.

MR. GRANT: Thank you.

MR. BARTLETT: Thaﬁk you, Mr. Grant.
We will now hear from Mr. Brofsky, répresenting
the Triborough Bridge and Tunnel Officers.

MR. BROFSKY: Mr. Bartlett and
members of the Committee, on behalf of the
Bridge and Tunnel Offiéers, I would like to

thank the Committee for the opportunity to
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speak on a proposed amendment to the Penal Code
to admit Bridge and Tunnel Officers to the
status of Peace Officers.

With the Committee's
permission, I would like to read into the
record certain facts and figures. As you are
probably aware, the TBTA operates nine bridges
and tunnels. The following information is
related to one, the Brooklyn-Battery Tunnel.

Since January lst of
this year, it has been necessary to call for
police assistance to this tunnel a total of
over three hundred times. This requires two
police officers to be taken off regular patrol.
It is estimated that some six hundred man hours
have been lost. That is six hundred hours when
citizens of this city have beén left unguarded.
You may ask, "What was the nature of‘these
police assistance calls?" They run the gamut
of abandoned cars, accidents, stolen cars,
breaking and entering, hit-and-runs, arrests,
assaults and suspicioﬁs persons. Multiply this

one facility by nine and you can see the
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tremendous drain of police manpower in our City.
In a one month study

conducted in August, 1966, a total of six

. hundred one vehicle law violations were

observed and reported at this tunnel. They

~ were as follows: 362 crossings of double white |

line; 70 operating smoking vehicle; 61

disobeying signs; 28 failure to comply;

. 48 reckless driving; 28 miscellaneous (drunken

driving, no registration, no lights, etc.)

No action was taken on these violations.

MR, ALTMAN: How long a period is
this?
MR, BROFSKY: A one month period.

No action was taken on these violations other
than having them entered into log books by the

Triborough Bridge and Tunnel Authority.

MR. BARTLETT: No summonses were
issued? |

MR, BROFSKY: No.

MR. BARTLETT: Why was this?

MR. BROFSKY: This you will have

to ask the Triborough Bridge and Tunnel
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Authority.

MR. BARTLETT: what is your status
at the present time?

MR. BROFSKY: We have no status at
the present time.

MR. BARTLETT: I t;ke it, if you
enter these in your log, you do stop a car?

MR, BROFSKY: Yes.

MR. BARTLETT: : You wear a uniform?
MR, BROFSKY: Yes,.
MR, BARTLETT: You stop a car and

get the necessary information, and look at his

license?
MR. BROFSKY: Yes, sir.
MR. BARTLETT: Then, you have some

method of reporting that to the authorities?

MR, BROFSKY: Yes, sir.
MR, BARTLETT: That is the end of it3-
MR. BROFSKY: Yes. The only time

something is done is if an officer witnesses

this.
SENATOR SMITH: why is that?

MR, BROFSKY: That is the policy of
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the Triborough Béidge and Tunnel Auéhority. If
a summons was issued and fought, an attendant
would have to go to court and they feel this
would cost them more money Because they would
have to have another man replace him.

The conétant increase
of violations represents a cléar need for law
enforcement power for Bridge and Tunnel Officersg
Traffic control and law enforcement go hand in
hand., If the City Police did not have
enforcement power, it would maké a mockery of
our laws. To fufther pfove ﬁhis point, since
the stringent enforcement of vehiclé laws on
the Long Island parkways, not one fatality has
been reported. Accidents have been reduced
ninety-two per cent. Of course, it is sad to
report that it took a salary éiSPute to obtain
this result. |

The present policy

. with regard to law enforcement has ¢auséd
considerable confusion among the judiciary, as
well as law enfbrcemenf agencies, éoncerning

actual jurisdiction under which law enforcement
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on TBTA property should be placed.

The case of People
vs. Malmud (1957-1958) is an excellent example.
The right of the Bridge and Tunnel Officer to
give traffic directions was challenged when Mr.
Malmud refused to obey the directions of an
officer. He was issued a summons. Traffic
Court dismissed the charge without érejudice.
TBTA obtained a Magistrate's summons. The Court
of Special Sessions dismissed the case. TBTA
appealed; the Appellaﬁe Division reversed the
dismissal of the Court of Special Sessions.
MR, BARTLETT: Which reversed?
MR. BROFSKY: ' Yes. The defendant
appealed. The case was sent back to Special
Sessions, Mr. Malmud was dismissed on his own
recognizance., The case rests. This did’not
solve the problem of sufficient righi to enforce|
the law. ‘The defendant was found neithervguilty‘
nor not guilty. New>Y§rk City's traffié
regulations provide ﬁhat motorists must obey

signals and directions of a Bridge and Tunnel

Officer, (section 140). Motorists, and
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especially those who are bent on violations,
take this tq mean, oObey only when the City
Police are in sight. without peace officer
status, the signals and directions of a Bridge
and Tunnel Officer will be challenged as has
happened in the past, as is happening in the
present and will continue to happen in the
future, unlesé we are given the power to enforce
the law.

MR, ALTMAN: If you work for an
authority that doesn't want to give you that
authority, what do.you propose that we do in
that respect? Gi&e you the status of police
.officers even'though the Authority doesn't want
you to have~it?

MR. BROFSKY? A ' ' In the last session
of the Legislature, there was a Bill to give,us
the power to act as police officers.

MR. ALTMAN: Suppose you are given
this police power and the Authdrity\sa?é, "Don!t
give any tickets." Are you going to do it
anyway? |

MR. BROFSKY: As police officers,
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we have no choice.
MR. BARTLETT: You know the position
of the City of New York on this?
MR, BROFSKY: Yes. They have
backed our request.
MR. BARTLETT: ’ Have yoﬁ seen the
draft of our October 1l4th Hearing?
MR. BROFSKY: No, I haven't.
MR, BARTLETT: May I ask that you
arrange to get a copy and, then, I would like
to hear from you by letter as to how you,
yourselves, in the context of that proposal
which might resoive your difficulty.

Your men do noﬁ now

have any police training, as such, do they?

MR. BROFSKY: No.

MR. BARTLETT: You are not issued
weapons?

MR. BROFSKY: No.

MR. BARTLETT: ‘ Would it bé your view

that members of the Bridge and Tunnel Authority,
if they were given the power of police officers,|

should have twenty-four hour responsibilities

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




89

to enforce the law as the police officers do?
I am talking about off-duty responsibility.
MR, BROFSKY: Yes. It would be a

necessary help to the citizens of this City.

MR. BARTLETT: That is, if you were
trained? |

MR, BﬁOFSKY: Deiinitely.

MR. DENZER: It is well within the

power of the Tunnel Authority to make you peace
officers. All they have to do is create a
Police Force within the Authority.

MR. BROFSKY: We did have that power
when the Authority was first formed.

MR, DENZER: The trouble here is

you are not members of a Police Force of an

Authority. .
MR, BROFSKY: That's right, sir.
MR, DENZER: | , why not, because the

Authority, itself, doesn't want you to be, is it

not?

MR. BROFSKY: That is true.
MR. DENZER: | why not?

MR. BROFSKY: We feel it is a
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question of financial interest. The Authority
was chartered under certain stipulations for
the health, welfare and safety of the people_of
this State, and we feel we are failing the
pecple. ’

MR, BA&TLETT& " Our draft provides
that a member of an authorized Police Department
ofvénvAuthcrity is a full fledged, one hundred
per cent, twenty-four hour cop and all the
Authority has to do is to make you a Police
Department. We are wondering whether we are in
a'pdsition; having clearly spelled out the
authority for péople to make you policemen, we
are in a pogition to disregard their view and
just:wzite you into thellaw,

MR, DEKZER: ' ‘ If they are not
willing to do it, why should we? |

MR, BROFSKY: , I feel it is
incumbenﬁyupon you as representatives of the
people.
ﬁR. BARTLET”Q pid you have
negotiations recently'with the Authority?

MR, BROFSKY: Yes,

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




91
MR, BARTLETT: Did this matter come |

up in the negotiations?

MR. BROFSKY: Yes,

MR. BARTLETT: Was any decision
reached?

MR, BROFSKY: " No.

At this time I would
like to say a few words as to the caliber and
qualifications of the Bridge and Tunnel Officers|
Over ninety per cent are veterans who served
their country honorably in times of was and
peace. They muét pass a competitive written
examination similar to that given police officer
candidates.

MR, BARTLETT: Does any part of that
examination relate to police work?

MR. BROFSKY3: Yes.? The last test
that I took, there were one hundred éuestions;

seventwaive were the exact questions that

police officers have to answer. The last twenty:
five were related to the Tunnel Authority. The
physical is exactly the sane,

The £following are some
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duties of a police officer. 1) Direct traffic;
2) Serve as part of a uniformed force; 3) Be
constantly alert for traffic violations; 4)
Fight fires; 5) Serve as part of a public safety
force; 6) Be on 24 hour call; 7) Sexve as a
Civil Service emp;cyeeg 8) work ih all weather
conditions; 9) Work in xotating shifts; 10) Be
exposed to physical dange; 1ll) Pass a stern
probationary period.

Of gourse these are
just a few, but these are the very same duties
’of a Bridge and Tunnel Officer., The
similarities are many but there are a few major
differences: 1) The Bridge and Tunnel Officer
retires after longer service. He retires at
less compensation than police officers, Transit
Authority Police, Housing Butﬁority Police, or
port Authority Police. |

2) He receives less
salary than the City Police, etc.

3) Last, and most

important, he receives his salary, not from the

City Treasury, but from the funds of TBTa. At
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a time when the City is taxed to the utmost and
when the public is aroused'ébqut crime and
violence and demandihé more police protection,
here is a most opportune chance to increase that
protection without taxing the City Treasury.

‘By giving peace qffieer status to Bridge and
Tunnel Officérs, we would add as many men as

now patrol the entire borough of Staten Island,

MR, BARTLETT: How many men do you
have?

MR, BROFSKY: Five hundred forty,
sir.

Public Authority Laws,|
Section 564, clearly indicate the main purpose
of TBTA and itsleéployees in all ranks:
”Detexmineavand declared that the creation of
the Authority and tﬁe carryiné out of its
purpose ;é,in all respects for the benefit of
the people of the State of New York, for the
improvement of health, welfare and,proéperity,"
I contend that wiﬁﬁhalding law enforcement
powers from its offiéézs, and thereby forcing

City Police to come to our assistance, and
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~ therein depriving éitizens of needed protection,
does not abide by the charter by which the
Authority was founded.

The purpose of the
Bridge and Tunnel Officers is contained in the
rules and regulations of the Authority, which
clearly state that, while the primcipal function
of this foice is to collect tolls, the principal
duty which must take precedence over this
function is that the officers must constantly
bear In mind the welfare and safety of persons,
and the security of property used or being
conveyed through or on our facilities. These
then have been our sworn primary duties;
expediting the movement of traffic, keeping the
roadways clean and safe and protecting life and
property. This is not the puréose of a "toll
coliector® but rather the purpose qf-a Bridge
and Tunnel Officer. The time has come to stop
forcing the public to pay twice for the policing
of bridges and tunnels through taxes to the
city and tolls to the ?xihorough Bridge and

Tunnel Authority.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REFPORTER




_ 95

MR. BARTLETT: Does your number of
five hundred forty include the total officers?
MR. BROFSKY: ¥Yes, Some work in

the toll booths and some work'in the tunnel.

MR, BARTLETT: You have scome female
employces?
MR, BROFSKY: None whatsoever.

All the other public
authorities have seen fit to back their
uniformed forces with peace officer status,
Among them are the Housing Authority, the
Transit Authority, the Port aAuthority, the
Buffalo and Fort Erie Public Bridge Authority
and the New ¥York State Bridge Auﬁhoritye‘

| It is pointless to
make laws governing the use’of the bridges and
tunnels and then disregard the need for
extending iaw enforcement powers tQ those who
are chargéd with carrying out these laws.

| In this respect we

are in complete agreement with the City Council
which in its legislative rules last year voted

unanimously on a home rule bill to the State
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Legislature, asking that peace officer status
be granted to Bridge and Tunnel Officers. This
was one of the very few times that both Democrat
and Republicans joined together, They are to
be commended for their action in the public's
behalf.

The State Legislature
last year voted almost unanimously (one "nay")
for a bill granting’peace officer status., The
bill had the backing of such illustrious and
honoréble men as Congressman William Ryan,
Eugene Victor, Haryy Van Arsdale, Lt, Gov.’
Malcolm Wilson, leaders of religious and
community organizations, the Honorable Jacob
Javits, Senior Senator from ﬁew ¥York. We were
able to present to the Governor at a week's
notice a petition carrying thé names of ten
thousand citizens of the City of Nethork.

Gentlemen, the time -
for action has come. Law and order“has‘been
the battle cry of the people. It was the
campaign theme of all ﬁhe major Presidential

candidates in the last election. You cannot
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and I am sure will not deprive the citizens of
New York of needed and wanted peace officer
status for the Bridge and Tunnel Officers. I
thank you.

I just would like to
cite one incident that happened ten days ago.
At four-thirty in the morning, one of our
maintenance men was hit by a truck. The truek
made a U turn in the tunnel. Not one of our
officers was iastructed to pursue this man.
There aren't any officers in the tunnel from
twelve o’'clock at night until six in the morning
Therefore, no cne pursued this man. This is a
perfect example.

MR, BARTLETT: Of course, the real
problem is there was ncbody there.

MR, EROFSKYs The#e was a man Oh
an outside post. He did come out aﬁa ebstruct
him, He went down the West Side Highway the
wrong way. This man had no power o dé
anything.

Thig is simply to

show you how the Triborough Bridge and Tunnel
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Authority feels. They do not care.
MR, BARTLETT: Thank you, wWe would
like to hear f£rom you on the other drafi.

One more witness
before we break for lunch, Mr. Kent Lewis,
speaking for the New York State Probation and
Parole Officers' Association.

MR, LEWIS: Thank you Mr.
Chairman, Members of the Commission. First,

I would just like to state that the New Vork
State Probation and Parole Officers.Association
is the largest professional Associatioﬁ within
the correctional field of New York State. I
emphasize the word “professional” here. ‘Now,
beyond this, our report has also been enforced
in its entirety by the three largest line
probation authorities in New éorkfstate,'the
New York City Probation Officers Asséciaticn,
The Nassau County Probation Officers Benevolent
Association and the Suffolk County Parﬁle
Officers with the combined membership of over
nine hundred. |

MR, ALTMAN: Before you begin, Mr,
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Lewis, have vou had a copy of our --

MR, LEWIS: [Interposing] Yes, we
hava reviewed it. This is the first point,
that we are in very basic agreement to the most
recent proposal of the Commission pertaining to
peace officer 9ﬁ%ers. We feel that many of our
original objections have been angwered and we
thank the camﬁission for its responsiveness.

There are certain
questions which remain in these areas, The
first question ls under Article 60, Warrant of
Arrest, which refers only to police officers
executing warrants.,

Notwithstanding the
above, Section 210.30 indicates that warrants
for violation of probation may be issued by the
court and exeeuted-by Probation Officers; Thus,
there would seem té be nonsequitur'ih that the
proposed Criminal Procedure Law states on the
one hand that only police officers can érrest
on warrants, and on the other hand that
probation officers can-arrest\on violation of

probation warrants,
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whereas to resolve
_the above nonseguitur could require extensive:
revisions of Article 60, we would instead
p#ogose the inclusion of Section 60.10, Sub. 4 -
."Exceptioné warrant for violation of p#obation;
refer to Sec. 210.30, Sub. 2,% and to the
appropriate laws for parole violations,

| Section 70.51 provides
for arrest without a warrant by peace qfficers
and defines when such officer is acting pursuant
to his special duties in making arrests. Our
queétion.is whether it would constitute an
integral part of the probation ar.parole
officer's specialized duties to arrest a non-
probationer fpaxolee) acting in concert with a
prebatiéner {parclee) in the commission of a
crime. | |
MR, BARTLET?% Witnessed by the

probation Officer?

MR. LEWIS: Yes.
MR, BARTLETT: No guestion about it, |
MR, LEWIS: ' Can he make this

arrest as a police officer?
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MR. BARTLETT: Yes, It would be
exactly the same as the one given by Mr. Grant.
MR. LEWIS: ) He is concerned with
Stop‘and ?risk Laws,

MR. BARTLETT: . He was talkiné about
the non-parolee situation when you are on duty.
The answer to that is yes.

MR, DENZER: As far ag warrants of
arrest are concerned which, according to this
are only executed by police officers; that
doesn't affect you at’all because you are not
talking about warrants of arrest, you are
talking about another kind of warrants which
you are authorized to execute. That is a
probation warrant; You can execute a warrant
in order to bring a person in parole violation
and so forth, There is ho reétrietion on that,
A warrant of arrest is something elsé with which
you are not concerned.

MR. BARTLETT: We attemptedkto make
the difference betwsen these two kinds of
warrants.

MR. LEWIS: : Article 210,
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Sentences of Probation and Conditional Discharge
cites within the text two mandatory grénnds for
violations of probation, commission of an %
additional offense and failure to réspond to a
"notice to appear." It is our reccmmendation
that in order to clarify the conditions of
probation, a line be added at the end of

Sec. 210,10 staéing in essence that other
conditions of probation shall be as in Sec.
65.10 of the Penal Law.

This may also be
superfluous. It is just scmething we are
throwing out for your consideration,

Section 210.30, Sub.5,
allows the courk, when it has reasonable grounds
£0o believe that the individual appearing before
it has violated or is or was ébout'to violate
the conditions of sentence of probation or
conditional discharge, to commit such person
with or without bail. However, under
Section 210.50, Sub, 1, the court cannot revoke
a sentence of probatidn or conditional discharge

unlegs it finds the defendant has violated a
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’a condition of the sentence. Therefore, the
court can commit an individual who is or was
about to violate the conditions of sentence of
probation or conditional discharge, but cannct
revoke his sentence. The words,"is or was
about to violate,.." must either ‘be dropped £rom
Sec. 210.30, Sub, 5, or added to Sec. 210.50,
Sub. 1, in order to be valid and consistent.
‘Since we feel it would
be nearly impossible to prove someone “is or
was" about to commit a specific act (except in
instances such as conspiraéy or criminal
facilitation, where the act would comstitute a
new offense, and therefore an automatic violation
of the sentence), we recommend eliminating the
words "is or was" £rom S@Lco 210.30, Sub., 5.
Thié Section allows
the court, when it has reasonable gréund to
believe that the individual appearing before it
‘has violated or is or was about to yioléte the
conditions of the sentence of probation or
conditional discharge,‘tc permit such person

with or without bail -~ however, undex

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




104

Section 210.50, Sub, 1, here the court cannot
revoke a sentence of probation or conditional
discharge unless it finds that the defendant
has violated a condition of sentencé. Therefore,
the court can commii an individual who is
violating such condition but cannét revoke his
sentence,

The words "is or was
about to violate" it would seem to us, would
either have to be dropped £rom Section 210,30,
Sub, 5 or added to Section 210.50, Sub. 1,

| Now, we do have a
position on this also. We feel it would be
nearly impossiblp to prove that somebody is ox
was about to commit a certain specific act
unless thisz act were in the nature of a certain
specific crime such as criminél anticipation,
whezre the’act would automatically constituﬁe a
violation of the sentence.

MR. BARTLETT: How about a
requirement where the probationee is in the
State of New ¥ork and he is apprehended at

LaCuardia with tickets to Miami. He hasn't
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left the State, his intention is about as cléar
as it can get. He is in line -=

MR, LEWIS: {xnteréosiag] If I
am the probatianei, I am just holding thé_
tickets for some guy who walked by here, with
no corroboréting evidence. |

MR. BARTLETTz That is a different
question. At that juncﬁure, he‘has not, indeed,
violated the conditions of his probation.

MR, LEWIS: o That is correct. We
feel if he cen be committed on those grounds,
we feel he should be able to have the sentence
revoked on thelsame grounds.

"We are also somewhat
concernad with Sect. 195.50, "statements at
time of sentence®, insofar as the court's
summarizing factors relevant for_purposes o
sentence might réveal privileged information
and sources., OFf far greater concérn isAthe
"pre-sentence conference" as set forth in
Sec, 205.10. These conferences which threaten
the basic foundations of pre-sentence reports,

would result in bland, unsatisfactory probation
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reports, a drying up of important sources of
information, cross examination of the probation
officer and contributors of information to his
report and discleosure of confidential material
to the defendant and his attorney, It would be
even more harmfﬁl if these conferences, as
permitted, were conducted as public proceedings
in open court, Under this proposed system, the
probation officer could expect to spend most of
his time in pre-sentence conferences, being -
assailed by high priced defense counsels. The
police, school officials, psychiatrists, etc.,
would refuse to speak to the probation officer,
out of fear of lawsuits, loss of time in court
hearings, or out of fear of divulging
confidential information. In effect, the
probation officer would become the defendant
and would have to undergo the ordeal of numeroug
trials eaéh menﬁh, with stenographic
transeriptions available, each and every one Of
5 these hearings could serve as grounds f£or
appeal of a sentence thch the defendant

conglders upsatisfactory. If this is what the
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Commission truly desires, and intends, we would
recommend that the probation officer merely
supply the court with é list of prospective
sources of information, and have the court hold
its hearing to determine sentence, foregoing the
pre-sentence report., We urge and imploze the
Commission to re-evaluate its thinking in this
area based upon its Frankenstein implications
for the criminal juatice_systemo

MR, ALTMAN: Do you take the same
position as the Sheriffs didap

MR, LEWIS: Not exactly becaizse~
we view it f£rom a different position. We see iﬁ
as threatening the entire structure of é‘pran
sentence report.

MR, BARTLETT: Under that, the only
disclosure iz the right of thé judge to
sumnarize éhe contents, what he beliéves to be
the relevént contents of the report.

MR, LEWIS: That ig in

Section 195.50. In Section 210, there c¢an be
a hearing with testimoﬁy taken under oath.

I an talking about
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205.10, which is, as I say, of greater concern
to us, We Feel this knowledge would result in
a very bland, unsatisfactory type of probation
report., We feel it would be a drying up, an
Aevaporaticn of gources of information.

If the péobation
officer can be put on the stand, he can be made
to disclose hiz sources. This is. what we are
afraid of.

MR, BARTLETT: Let's just take a
for instance., First conviction, probation
officer acting honestly submits a report which
indicates that this young man has been acting
violently in his neighborhood for several years,
He gets it from what he believes to be reliable
sources., Thig data is summar#zed, and the judge
informs the defendant and his‘lawyer that this
kind of information is there, and he is
seriously concerned about it in connection with
the settlement. It is the defendant's pcsition
he has never been iﬁ a fight in his life.
Now, don't yeou think

we ought to have some machinery by which we find
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out what the truth is?
MR, LEWIS: I think the probation

officer ie charged with finding out those things.

MR. BARTLETT: Aren't you making an
assumption?
MR, LEWIS: ‘ I am assuming we will

be competent, ves.
MR. BARTLETT: | COmpetent and in errorx
is two different things. ¥You know, unless Yéu
claim'diVine ingpiration --

MR, LEWIS: [Interposing] That wel
don't, would you grant me the possibility of
‘bringing one eﬁample to you that during the
course of our investigation, a Narcotic Squad
Detective sayé, “We presently have this
individual under investigation., We have made
one purchase from him and we ére setting up
another pﬁrchase. He will be indictéd,
subsequently, with a group of peéple,“ This
infcrmation is in our report, |

MR, BART#ET?: That's why we won't
give the report to defense counsel.

MR, LEWIS: According to
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Sub-pivigion 210, a court may direct --

MR, ALTMAN: [Interposing] “May."
Wouldn't it be your duty, if you have that
information on a narcotic's‘man, that this
fellow be indicted and under the request of the
judge, the judge delay sentencing of the
defendant?

MR, LEWIS: Not really. Our
recommendation might be for incarceration of an
individual who is presently out on bail,

MR. BARTLETT: Then, the example you
gave us is a poor one. I am being a likttle
facetious now, Iénft this presently why we
give the judge discretion here? One of the most
important things of police work and probation
work is protection of sources, of course. ¥You
ought to remember that the gréat cry on the
othey gidé is that we should turn &vér the
probaticn report in toto.

MR, LEWIS: Which we‘axelopposed
- to entirely. ,

MR, BARTLETT: | which the proponents

will tell vou they have done for vears in

FAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




111

California and it works.

MR, LEWIS: It would work in New
York State also insofar as the fact that the
Judge would end up with a very short report and
the probation officer would stop in to see him
and give him the other deﬁa?ls.

Mé. ALTMAN Maybe, that would be
an answer,

SENATOR SMITH: ‘ Might I make a
suggestion to you in that these particular
sections, you consider very carefully those
bills that were before the Legislature last
year in connection with this selfsame pre-
sentence conference procedure, and may I
respectfully suggest to you that you then count
your blessings, This is a much more practical,
reasonable‘approach to this and I'arguedlagainst
on the floor last year, against the bills that
set up thé pre-gsentence conference procedure
which were proposed by others than the

. Commission here.

MR, LEWIS: There are sO many

aspects of this Section which are objectionable
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to us in that it could be held in the court's
discretion in open court.

The fact that the
probation officer could be put on the stand, so
to speak, and have to.testify'unéeerath about

the information which he has gathered,

MR, BARTLETTg} what is so terrible
about that?
MR, LEWIS: This makes the

probation officer, in effect, the defendant in
a number of actions.

MR, BARTLETT: You can'‘t be required
to testify to heagsay, You are going to have
to produce witnesses for stuff he has gotten
from other witnesses,

MR, LEWIS: . Then, we go back to
the point of having to bring in the sources.
MR, KNAPP: The illuatéaticn you
put poses'the dilemma., Say a fellow was
convicted of a petty crime, which,,ncrﬁally,
would get a suspended sentence, and your
probation officer camés in with a report that

shows he has committed another crime and so,
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the judge,décides for the crime for which he was
committed and would normally give him a
suspended sentence, now, based on the
probaticner's report, he is going to send him
away for three years. Isn't hg entitled to
some testing of that information?

MR. LEWIS: I would éay that
195,50 provides for that as well as the
submission of a memorandum by the defendant or
his counsel. I would say that between those
two Sections, this provides ~- we are very much
in favor of the filing of a pre-sentence’
memorandum. I would say that those two
Sections, the f£iling of that memorandum plus
195,50 as it is written, would present an
opportunity to controvert information.

MR, KNAPP: ﬂcw:cathe when he
doesn't know what it is? How can yoﬁ test the
acquisition unless you know what the
acquigition is?

MR, LEWIS: In 195.30, the judge
can summarize the poiﬁts of his conviction,

which can be controverted, I don't feel it
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must be contﬁgverted in the nature oandversary
proceedings in the judge's chambers or oOpen
court between the Probation Department  and the
defendant. I think, if the judge has questioas,
he can refer the matter back to the Probation
Department to further clarify this or if the
judge wished could, perhaps, even speak with
sources of the report, himself, but not placing
thigs in the nature of én adversary proceeding
where these people can get on the wétness stand,
testify under oath with stencgraphic
transcriptiong’have a whole new area of éppeals
opening up.

MR, ALTMAN: Would your objéction
be withdrawn if the words "in open court" in
205,101 were withdrawn?

MR, LEWIS: Not éntirely.

MR, ALTMAN: Then, you Qould have
procaedings in the chamber and proceedings
before the judge; |

MR. LEWIS: i think we would

withdraw our objection if these were not in the

nature of adversary objections. Let the judge
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question the parties separately. If the judge
wants to speak with that Narcotic's Detective
or with the wemaﬁ across the strest who says
the child has keen doing things, let him’have
‘that person and speak with that individual
undexr oath,
MR. BARTLETT: | You do agres that we
have got to devise some method by which the
judge can resolve important discrepancles
between the probation officer and between what
defense counsel tells him?
MR, LEWIS: | T agxeé with that
entirely. Section 195.50, the pre-sentence
memorandum and conferences which could be held
in Judge's chamhérs and even with the testimony
being taken unéér aath. which would not providé
a direct confzentaﬁidn or an édversary |
procedure., This would be fine, but ﬁany of us
have sat through violatiop of probation hearingsg
ag a petitioner, and the Prchationmcfficer
tends to be beaten around by defense counsel,
See, they complain

about us, we complain about them. We feel
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they show no guarter to us., They have no
understanding of the pressures of our job,

This is an experience
where we have probation officers completing ten,/
cr‘ia many cases, fifteen investigations a
month, Assuming that only half of those went
to the point of this conference, this can be
more than a week's time of the probation
officer.

MR, BARTLETTQ‘ There isn't ﬁo be a

conference thing of the case?

MR, LEWIS: v I say, maybe half of
them,
MR, BARTLETT: May I say as to 205,

if you have speeific language you would like to
substitute for this language acubt,_ I don't
want to push vou. ¥You do wané to talk abaﬁt
youthful offender?
MR, LEWISé Right, Under the
area of Youthful 0Offender we are, yasically,
in accord with these provisions.

In thisg section

basically, and particularly in regard to
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criteria for eligibility for vouthful offender
treatment, and sentences, the Commission has
done a laudable job. There is, however, one
glaring omiszion, namely, the failure to Specify'
¢learly any reguirement for a pre-sentence
report prior to sentencing. This could be
easlily clarified by adding a2 Section 400.50,
Sub. 3, reading "The provisions‘of Article 200,
governing procedure in criminal actions upon
pre-sentence reports, are, wherever appropriate,
applicable to youthful offender actions
conducted pursuant to this article.”
Furthermore, we regard it té be essential that
investigations ordered by the court to determine
eligibility for Youthful Offender Treatment,
where eligibility is discretionary with the
court be performed by the probétion services,

In view of éhe above,
we recommend two additions under Section 1.20,
"Definitionﬁ‘af terms" as follows: |

Sub. 39 - Pre-sentence
- report means a written ieport of an

investigation, more fully defined in Sec. 200.30,
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performed by the local probation service at the
direction of the court.

Sub., 40 - ¥Youthful
- Offender eligibility~investigaﬁion means an
investigation, more fully defined in Sec. 400.204
pe?formed by the ‘local probation service at the
direction of ﬁhe court.
MR. ALTMAN: As a practical matter,
ign't that what happens?
MR, LEWIS: As a practical matter,

it is what happensy but we do have Up-State

Judges.

MR, BARTLETT: Is it in the present
law? |

MR, LEWIS: ' Yes.

MR, MARMORAS Yes, that the

Probation Department serving tﬁaﬁ report, is
authorized ta complete investigationéo There
are several prciecﬁs now, Mr., Chairman -= I am
Sabotino Marmora. I am Executive Officér of
the ¥ew York City.chbation Officers |
Association, |

Relating te pre-
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sentence investigations whereby using a soxt of
check list or a recommendation of certain
characteristics found in each defendant} can
recommend to the judge at sentencing, a
dispositiony namely, they can recommend
probation., WNow, they are nct an éuthorizea
service., This has been the agreement between
the presiding judges in é Judicial District
with the foundation.

We view this as
highly unprofessional and we feel that highly
untrained people, such as a probation cffiéer,
possessing many skills such as psychology,
criminology and 20 fdrth, be able to complete
his investigation.

MR, LEWISz In certain of the
Up-State Counties, Judges who:are,feuding with
the Probation siréctor,»hire, out of‘court
funds, various specialists such asimarriage
gounselors, etc.

MR, BARTLETT: You ought to take
the supervision of probation away f#om the

Judicial Conferencea.
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MR, LEWIS: No, someone else did.
I think it is well knowa to you.

At any rate, just to -
wrap up, we feel this last problem could be |
resolved very easily by definition of the texm
“pre-sentence report” and “youthful ocffender
eligibility invegtigation” in the Section 1.20
definitions of terms, which would direect that
these investigations be pexformaé by the local
probation service at the direction of the court|
MR, KNAPP: ' There will be nothing
to stop the judge from listening to anyone he
wanted to listen to. |
MR, LEWIS: We want the judge to
listen to as many people as he can, but if a
person is going to be incarcerated im the
Department of Correction on the basis of
certain métezial, we want to have tﬁia available,
MR, BARTLETT: Thank ydu very much,
Your comments are very much apprec%ate& and I.
am glad we have some compatibility under the
police officer'status;1  |

Thank you very much,
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and we will break for lunch and convene at
2:15 P, M.

{ﬁHEREUEGN-§HIS PUBLIC HEARING WAS RECESSED AT
1:00 2. Eu AND RECONVENED AT 2:20 P, M.]

MR, BARTLETY: ; Ladies and gentlemen,
we will get underway in just a minute, May I

ask if Mr. Zappulla is here?

MR, ZAPPULLA: 'Yés.

MR. BARTLETT: May I see you a
moment?

MR. ZAPPULLA: : Yes.

MR, BARTLETT: Ladies and gentlemen,

we will now commence, OQur first witness, the
Police Commissioner of Nassau County, Francis
Loonay .

COMMISS IONER LOQNEE:. Once again, I welcome
the opportunity provided by tﬁe ReviSion |
CQmmisaioﬁ to appear at this Hearingvto présent
my comments concerning the PrOposed‘Criminal
Procedure Law., As I did on the last oécasioni
when I add:essed the Commission, I will speak
‘in my capagiﬁQ;as'a law enforcement

administrator and also, as Mr. Bartlett mentiong

g
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the Commissioner of Police of the Nassau County
Police Department. Alsc, I will again attempt
to direct my remarks to those areas of the
proposed law which relate to and concern the
law anﬁercement fﬁﬁction.

I am deiighted to note
that some of the changes incorporated in the
second draft of the Proposed Criminal Procedure
Law reflect a few of the thoughts I projected
at the Hearing held in February which was held
out in Mineola. Unfortunately, many of m§
recommendations wére not acted upon and other
proéosals wéze only pariially adopted or were
altered to pxesent a comprémise version,
Therefore, I am compelle& to address myself to
many of the same céncer#s which were dealt with
at the time of the’pravioqs héarings.

| with respeﬁt to the
controversy concerning the definition of
“police officex" it is regrettable to nbte that
the cammissicn.hés?seen fit ﬁé retreat’from its

original position by expanding the designation
to include non-police groups. The Commigsion‘'s
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initial premise that the police officer, as
presently defined in Section 154-a of the Code
of Criminal Procedure, was the primary and sole
law enforcement officer in the State whose
functioﬁs actually required the broéd statutory
powers and authority previously bestowed on all
peace officers, was sound and realistic, As you
know, our State legislators have seen £it to |
establish minimum educational, physical, medical
and training standards for our police officers
in order to insure thelr competency to both
carry out their sworn duties and to properly
exercise the enforcement powers bestowed upon
them. This goal of professional status for law
enforcement is certainly not being served by
including within the “"police officex"”
classification non-conforming éroups or by
granting sﬁdh groups law enforceﬁegt>pcwsrs
without the mandation of comparable gqualification
standards. Therefore, in the interest bf
professional law enforcement, the Commission
should revert to its oiiginal position and not

dilute the "police Officer" designation.
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MR, BARTLETT: ¥You mean sworn
officer?
MR. LOONEY: That is correct.

Also, aside from the
issue of who should and who should not be
deemed "police officers,” I must reiterate my
previous comments concerning an obvious defect
in the definition which is caused by the
employment of the broad term "member." When you
define a police officer as a member oOf én
authorized police department, you are including
non-enforcement personnel, such as clerks,
stenographers, mechanics, etc., all of whom are,
in fact, members. I know this was not intended
but unless the language employed is refined to
limit the definitién to sworn law enforcement
officers, the civilian memberé of the pdlice
departments will actually be deemed éolice
officers under the new law.

In conneqtioﬁ with
police officer arrest powers, I was dismayed
to find that law'enfofcement‘s quections to

the geographical limitations in the original
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ignored. I again submit that with today's
emphasis on police professionalism and the
mandated state-wide educational and training
requirements established for police officers by
our legislators, there is no legiéimate reason
or justification to curtail and restrict the
police oificers in the exe&cise of summary
arrest powers. The apprehension of criminal
perpetrators is a vital function and I don't
believe we can afford to impair its execution
by the imposition of geographical limitétions
on police authority, particularly when the
offender is not subject to any boundary
restrictions.,

MR. ALTMAN: Let me just ask you
a question. Does that mean that one of your
people who happen €0 be up in Buffalo should be
able to make an arrest? Is that éorxect?
COMMISSIONER LOONEY: That is exactly so.
The police officers of the State of New York,
the legislators, as I have indicated, mandated

standards. They mandated training and,
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therefore, if they are sincere in indicating
that, I think they should carrxy 1t over and
say, "Gee, we have set the standards, we have
mandated your training, we have confidence in
you that you will perform your éuﬁy whether

you are in ﬂaséaa County, Erie County or some
other County of the State."

MR, BARTLETT: You would extend this
beyend felonies committed in presence, I take
it?

COMMISSIONER LOONEY e That is correct, I
would extend it to the Village Policemen, the
Town Policemen, and give them the same powers
that the State Police have throughout the State

of Wew York,

MR. BARTLETT: On duty or off duty?
COMMISSIONER LOCNEY: Yes, sir.
MR, BARTLETT: Can you tell us the

position of the County of Nassau om this?
COMMISSIONER LOONEY: That is the éesition
of the County of Nassau. That is the law
presently on the bcské'that the Nassau County

police Department has in operation.
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MR, BARTLETT: What law?
COMMISSIONER LOOHEY: The law which
established the Nassau County Police gave them
State jurisdiction and in its forty-three years
of existence, that power has not been abused.
MR, BENTLEY: \’: Who would be
responsible for false arrest?

COMMISSIONER LOCNEY: The Ccunty of Nassau
would be responsible. There was only ene case
in forty-three years where it was explored in

the courts.

MR. BARTLETT: You say it was in the
Charter?
COMMISSIONER LOONEY: Yes, 45l. It was

reaffirmed when the new Charter was passed,
which went into effect in 1937, restating the
powers of the Nagsau County Pélicemen'to have
State powers of Constable. |

MR. BARTLETT: Wait. Does it sa&'
that you have the same power of the\coﬁstable
in the State of New York?

COMMISSIO§ER ﬁccﬁEQz | That is corract,

MR. BARTLETT: \ Well, that deesn’'t
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really speak to it.

COMMISSIONER LOCONEY: It speaks to it, and
Judge Marcus Fritz was the man who prepared
that, who gave very learned opinions on ig, and
under which we operated very effectively for
these years; but bayond that, I think -- I am
not speaking for Massau County Policemen alone
-=- I think we should think of the other police
throughout the Stste, the villége, the’Townmen,
the City men and give them the same power.

MR, ALTMAN: Why should we have
State Police if everyone can be a State |
Policeman?

COMMISSIONER LOCNEY

g Foxr better
enforcement throughout the State. We are
talking about crime in the State and, indeed,
throughout the nation. We haQa roughly three
thousand State Policemen. I think iﬁ is a lot
better to have forty thousand policemen with
broad powers throughout the State, _If we want
to approach ﬁhe great increase in c¢rime, then
we should look not to ﬁesérict but to broaden,

and I think in view of the fact that you said
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a policeman needs certain standards, they should
have certain education, then they should have
the Statewide power. In fact, the State Police,
as you know, and the Legislature knows, they
are not even under the Municipal Police’Training
Council of the State.

MR, BARTLETT: You know that is a
facetious remark, though, because the training
standards are much more rigid.

COMMISSIONER LOONEY: It might very well ba,
Likewise, the Nassau County Police has the
breoadest training in the State today.

MR, ALTMAN: Commissioner, you will
" have no objection if a Town Policeman from any
aékher‘place in New York made an arrest in
Mineola?

COMMISSKQNER LOONEY ¢ I w§u1d,even
enceurage’him“ta do that, I further’submit
that the indicated fear of fiscal liability is
more imaginary than real, Not onlyVis>there no
significant record of abuse of authoxity or
negligent conduct on éhe part of our police

officers in this State, but the nunber of
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successful civil actions resulting in the
recovery of monetary damages for police
misconduct is almost negligible. Congidering
the high calibex of1our present day policemen
and their aemomstrated sense of respaﬁsibility;
the likelihood of malpractice is,éractieallﬁ
non-existent and I must seriously guestion, as
I have indicated, the legitimacy of the fiscal
liability argument,

Therefore, I again
must urge tﬁe complete elimination of
geographical restrictions and place of
employment limitations that have been placed on
police officer arrest powers. Such curtailmentg
are not only incongistent on the part of a
State which has promulgated st#tedwiae standards
for the police position, but ére illogical and,
in my opinion, without jusﬁificatioﬁ. If there
is any concern on the part of employing
municipalities with respect to civil liability
for the actions of its officers outside of tﬁe
gecgraphical areas of employment, it would be

in the best interests of the State to assume
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such liability or at the very least to provide
éhe employing muaicipalité‘with the option of.
restricting its police éfficefs if it so
desires,

MR, ALTMAN: -7 Would youfgut a dollar
gign on -the‘liébility? We face a’zealistie
probiem in the Legislature. Suppozing we want
the State to assume liability?

COMMISSIONER LOGNEY ¢ It would be very

small on the basis 0Of experience.

MR, BARTLETT: - Do you have any
figures? |
COMMISSIONER LOONEY: On our own, in forty-

threé years, it cost Nassau County seventéufive
hundred dollars and, I think, that is a very
small amount.
MR. BARTLETT: Falée arrest claim?
COMMISSIONER LOONEY: A case thaﬁ was
Vsetﬁled rather than go to t:ial where;allégatias
were made and satﬁlementé we#e ultimatély-
undertaken,

I think, in

California, if you . go out to California you
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will f£ind ~~‘an& I have talked to Chief Reddin
and many of the other very fine Police Chiefs,
and california is one of the leading States in
the Union in professional law enforcement -- and
they have broad power out there with no
difficulty at all,

MR, BARTLETT: ¥You know, of course,
you talk as though there is ncne. ¥You know the
proposal contains Statewide authority for

felonies committed in the presence of a Peace

Officer.

COMMISSIONER LOONEYs We feel it should be
broader. |

MR, BARTLETT: How much broader?
COMMISSIONER LOONEY: As I have indicated

earlier, I think it should be carried right
throughout the State. |

Let us truiy
professionalize all law enforcemenﬁ throughout
the State, I think the Legislature is in the
right dixecticﬁ now, They have set up |
standards and mandated training. I think they

could recommend increase of salary Up-State.
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MR, ALTMAN: How much?
COMMISSIONER LOONEY: I would like to see,
at least, a minimum of six thousand dollars for
the Up-State communities.

MR, ALTMAN: Are you going to
preécribe to another penny or two on the Sales
Tax to support that?

COMMISSIONER LOONEY: I think we should.

We will have a two per cent Sales Tax in our
own County going into effect next March,

MR, ALTMAN: Are you recommending
an additional two, three or four per cent so
we can have it Statewide?

COMMISSIONER LOONEY: I am not recommending
any taxes. I am recommending one thing, In
develoying a pxcfessienal Police Department,
you have to pay adequate salaéies, in our cwn
County, ouﬁ policemen will be paid eieven
thousand three hundred sixty-seven dollars omn
January lst, the top paid patrolmen,

MR, BARTLETT: After how many yea;s?
COMMISSIONER LOONEY:  When I recommend six

thousand dollars, I am not talking about the
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fact that I consider that good. That is just
above the poverty level. I think, to truly
professionalize the law enforcement category,
the Legislature is going to have to raise it

to, péssibly, £ifteen thausand a year.

MR, BARTLETT: You kncw that has been
an Executive recommendation for the past three
years,

COMMISSIONER LOQNEY: We realized we were
not able, on a bhasic level, to get a raise of
thres or four thoﬁsand dollars a year. In the
State Police Association, of which I am Vice-
President, we refused to accept anvthing less
than a six thousand dollar minimum salary for
the policemen Up-State.

MR, BARTLETT: You mean you were
offered something less? |

COMMISSIONER LOONEY : They mentibned, in the|
legislative discussions, they would think in
the area of foriy-five hundred.

MR. BARTLETT: | We have gotten you

off track here a 1itt1é bit.

commzsszomaa LOCHEY s On the record, I say
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that the police in the State of New York should
be paid in the area of fifteen thousand dollars
a year,

MR, KUNAPP: That, ©f course, is
not in ocur jurisdiction. The question of
authority, isn't part of the professionalism
that you are talking about,the responsibility
of command, the responsibility of the patrolman
to the sergeant and the sergeant to the
lisutenant, and the lieutenant to the chief?
How can there be this responsibility if
somebody on vacation in another County arrests
somebody here? Hé is under no discipline
whatever from anybody.

CQMMISSIO&ER LGONEY ¢ We are talking about
professional law enforcement.

MR, KNAPP: Isn't part of that
iaw enforcement discipline? |
COMMISSIONER LOONEY : It is.

ﬁé. KNAPP: How can you éisciplina
a man wvho is on vacation in Onondago County or
from Onondagc County dn vacation in Nassau

County?
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COMMISSIONER LOOKNEY: Every police officer
that takes an oath is sworm in as a policeman.
MR, KNAPP: Isn‘t he responsible
to somebody? \

COMMISSIONER LOONEY: You bet he ig
responsible to someone.

MR. KNAPP: He is in Onondago
County. Who is he responsible to?
COMMISSIONER LOONEYs | That is not so far
away. If an indiscretion is made by our cwn
Police Departments, investigations would be
undertaken and disciplinary action would be
taken by us.,

MR, KNAPP: .  How is your
policeman on vacatlon going to know what the
police up there are doing? If this felony was
committed and the person was ﬁot arrestea, it
may be part of the police plan becauée they are
watching the aquy do something’differenﬁ,

COMMISSIONER LOONEY @ I wouldn't think %that.

MR, KNAPF: - That never happens?
COMMISSIONER LOONEY g I am talking about
cases where a -- for example -- a policeman
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were up in Onondago County and he might be
staying in a hotel on the fourth floor. A
young lady might run down from the fourth floor
to the fifth floor and indicate she was
brutally assaulted or attaékeda I thén say he
should take action as a policeman in the State
of New York;

MR, KNAPP: How does she know he
is a policeﬁan?

COMMISSIONER LOONEY: She may have knowledae
of that, maybe a convention or é&meﬁhing else.
I think we should professionalize all the way
and not put the cart before the horse,

MR. KNAPPs’ A part of the
grofessiogalism ig dizcipline, I am suggesting.
ACOMMISSEONER LOONEY 3 Everything is. The
basic part of responsibility is;putting
policemen in coliege courses, Sixvhanéred
sixty of our men are5attending college. That
is the basic professionalism, where*we‘are
raising the police profession up; and the other

- will follow suit, whether or not they abide by

discipline.
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However, the same theory should be carried
through and made applicablé to Vioclations;
we are thinking of trespassers, disorderly
conduct and the like. Inasmuch as the
Misdemeanor Complaint is limited to Misdemeanors,
a violation will still have to be presented via
the Information which will be deeméd a full
fledged pleading. Consequently, the same
problems relating to the legal sufficiency of
the Information will continue to arise and
haunt us in the processing and presenting of
violations to the court. In view of the many
Offenses which are designated Violations in the
new Penal Law and as long as an attempt is
being made to plug the gap, the Commission
should go all the way by relabelling the
Misdemeanor Complaint a Non—Félony Complaint
and extend its application as an arréignment
vehicle to all Offenses with the exception of
Felonies. |

MR, DENZER: | Excuse me,
Commissioner, these violations, for the most

part, are mostly cases where the police officer
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actually oberves ﬁhe commission of it, 2As a
matter of fact, to make an arrest without a
warrant, it must be committed in his presence,
COMMISSIONER LOONEY: A civilian complaint
or information and beliefs, or the like. We
couldn't see ﬁﬁe rationale, where you extended
it to misdemeanors, why not extend it to the
violation? |

MR. DENZER: ¥You aren't going to
get any violations that weren't committed in the
eye of the police officer.

MR, LOONEY: . wWhy not include the
violations in there? It wouldn'f do any harm
at all, and it would do a great deal of good
if you indicéteé non-£elony complaints. We
can't see any reason for the differentiation
at all. |

MR. DENZER: You realizé, if the
officer makes an arrest in one of those cases,
it must be for an cffense committed_invhis
presence. If he issues a ticket, therefore, it
has to be samething iﬁ his presence.

COMMISSIONER LOONEY: Why would you want
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to differentiate between a misdemeanor and a
violation?

MR. DENZER: If it is that small,
it seems to me he should have the good.
COMMISSIONER LOONEY: If you can do it in
the case of a misdemeanor, why should you go
before a judge and have him tell you that he
.cannot arraign the individual? We think it
would be good, as I have indicated here,

Also, another welcome
addition brought about by the new proposals is
the expansion of the non-judicial verification
procedure to embrace felony complaints as well
as those instances where the complainant.is a
private citizen. The 1968 amendment to
Section 150-b of the Code of Criﬁiﬁal Procedure
authorizing superior officers fo Qérify non-
felony infbrmations subscribed to by’police
officefs waszrOposed by the Nassau County
Pcl#ce_Department and it is indeédyhearfening ,
to se€ its extension in the Proposed Criminal
Procedure Law. Since its implemenﬁation we

have experienced a significant reduction in
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arraignment processing and that, plus the lack

of any criticism by the courts with respect to
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the form, content or quality of.police~originate
inforamtions is ample justification not only
for the expansion of the‘non~judiéial
verification proceés but alsc for its complete
and unconditional acceptance without judicial
option, Thus, it is recommended that the
procedure be established by the legislature
without subjecting its operation to the
discretion of the courts. To do otherwiseﬁu
would negate the éxisﬁing provisions of

Section 150-b of the Code which established the
nen-judicial verification procedure without
gualification,

Thié we view as
extremély important. We feel that ii should
not be left to the discretion of the judge as
to whether or nct.he will accept the’pdlice
verified comglainta In our own District Court
we have twenty judges."As of January lst, we

will have twenty-four; one of those judges,
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very likely, could adopt the position that he
would like his complaints verified before him,
and that would bind the twenty-seven hundred
policemen becaase we would not be in a position
to know when he was sitting. Thereofre --
MR, ALTMAN: [Interposing] what
is wrong with that? what is wrong with a judge,
in his discretion, wanting some more information
or wanting to make sure it is verified?
COMMISSIONER LOOHEY: He can call the
individual police officer in if he wanted that.
We are thinking, as a maﬁter of practice, that
no judge in the State should have the authority
to set up a procedure that all informations,
and this, under the law as you propose it, the
judge would have the power to say, "I want to
verif§ my own complaints befoﬁe me. "

Then, large Police
Departments such as our own and even smaller
Departments would be at the mercy -- if I want
to use the term loosely -- of the partibﬁlar
judges concerned.

We asked for 150(b).
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We got that last year. I know that Senator
Dunne is here, was one of the spearheads to get
that for Nassau County and, indeed, for all of
the police §f the State; and I say, let us
leave 150(b} as it is at the present time and
let us not take anything away from the police
in that regard by placing discretion in the
hands of a judge.

We know that if a
judge is concerned about information, he can
alwayvs call a policeman in, or anyone that
makes 2 complaint. I think, as you have
indicated in that particular section, 50.27,
where you give him thatlpower to accept ér not
accept a verified information, I think it is
too broad and I think that it could, if all the
judges didn't see the light, defeat :hat’very
purpose which we sought this June, |

| While I aﬁ happy to
acknowledge the Commission's vision and
realistic action in exteﬁding the écapa of

non-judicial verifications and in establishing

the Misdemeanor Complaint, it is difficult for
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me to comprehend the failure of the Commission
to resolve the conflict created by the
provisions of the proposed Appearance Ticket
procedure,

MR, BARTLETT: Let me just save you
a paragraph., We haven't resolved it hecause we
haven't figured out how yet. We are still
aware of it and we have to deal with the
guestion of fingerprinting purposes. We have
been aware of this fromkthe beginning,’ We
pointed this out in other hearings in the last
two weeks.,

COMMISSIONER LOONEY: I want to have on the
record what I have indicated here clearly
expressad,

MR, BARTLETT: I was juSﬁ trying to
save you and us a little bit of timef |
COMMISSIONER LOONEY: X noticed that in
February, énd I didn't see any change. In
Nassau County we have been using the appearance
ticket for the last seven years, and I think we
.are the only Depariment in the State, We are

the first in the State that really began its
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~use and proved its effectiveness and, therefore,
I feel we wouldn't want it defeated by tickets
-being given out on the street without the
benefit of the judicious evaluation by a guest
officer. 8o, I rule that Mr. Bartlett's request
not be adhered to., As was previously pointed
out, the employment of the Appearance Ticket as
an on-the-street release vehicle in Misdemeanor
situations is precluded by the identification
mandates of Section 80.10. It also would be a
ver? dangerous practice as it woulé prevent a
proper inqﬁiry into the criminal record of the
perpetrator which is often essential to
determine thé’aééree of the crime charged and
necessary to ascertain whether the offender is
wanted for other crimes. COnsgquently, to
eliminate confusion and controversy over’a
provision that is unworkable and incapable of
practical épplicatien, it is again recommended
that the Appearance Ticket be limited to
station house releases which would insure its
judicious use, permit a aeteimination to be

made with respect to the need for bail, and at
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the same time provide for the necessary and
proper identification of the offender.
MR, MC QUILLAN: May I ask you this:
The Departmental Rule igsued by you, wouldn't
éhat limit the issuance to cases where the
defendant is taken to the station house?
COMMISSIONER LQOH%Y; We are producing here,
which I think is two §f the finest documents
produced in the State, the final Penal Law, etc.
I say, let us not leave it to the speculation
of attérneys who mightklater say, or .individuals,
"¥You have a right-to gi?e_me a ticket out on
fﬁhe street wiﬁhout bringing me to the gtation
house, " |

If we want policemen
to carry out péoceéure, let us indicate it in
thé law, I wént to obviate any\future
controversy in that.

it is also necessary
for me to again bring to your attention tﬂe ,
inconsistency in incorporating a sgeeific-use
~ of force autharizationvﬁnder the provisions of

Section 365,50 with respect to the execution
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of Search Warrants, and in Sections 70.40 and
60.60 in connection with arrest activities,
while omitting such an authorization under the
therStcpgggéggxisk peovisions/of Section 70.70
and the Fingerptiﬁting responsibilities of
Section 80.10. Evidently the Commissicon feels
that specific statutory authorizatiocn to employ
is essential in the Criminal Preceduzevbaw in
connection with functions that may require its
use even though it may be provided for in
Article 35 of the Penal Law. If that is the
case, theﬁ the same reasoning would apply to the
Stop and Frisk and Identification functions. By
setting forth a use of force auvthorization in
the Procedure iaw only in connection with certainm
enforcement functiong and not in others, the
drafters have éreaﬁed an issueias to whether
force may be lawfully employed in ﬁheﬁabsence
of such autharization even though necessary to
perform the required function. Thisrcamflgct,,
should be resolved by the action of the
Commission by either eiiminating all use of

force provisions in the Procedural Law .-
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and relying on the provisions of Article 35 of
the Penal Law or including such authorization
in‘the other functions where it is needed and
has been omitted,

In closing, I call
your attention to the recommendations and
suggestions I have offered dealing with: the
vague and expanding definition of the term
*police officer”; uncalled for limitations on
police officer arrest powers: extending the
application of the Misdemeanor Complaint to
Violations; unconditional recognition of
non-judicial verifications of informations and
complaints; practical limitations on the‘
utilization of the Appearance Ticket; and
clarification of use of force authorization in
the Procedural Law, All of these'mattaré are
of a vitalkeoncern to law enforcement and the
proposals'maae are made with the conviction
that they are essential to a workable body of
law that will facilitate both the law
enforcement funetion aﬁa the criminal justice

system in our State. Thus, I urge the
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Commission to give every consideration to their
adoption aﬁa inclusion in the Proposéd Criminal
Procedure Law.

Gentlemen, thank you
very much and I hope you will give serious
congideration to what I have said this
aftérnocn becauae.it is of very vital
importance to every police officer that wears
a uniform in the State of New York today.

MR. KNAPP: To make sure I
understénd your position on 50.27, your quarrel
is with the Sub~Division 2, which says an
instrument may be specified, Sub-Division 1 may
be verified in any manner described =~-= |
COMMISSIONER LOONEY s [Interposing] That
is absolutely correct. We feel it is not
necessary at all. | |

MR, KﬁAPP: | Am I correct in
understanéing you are not afraid of the judge
rejecting a particular complaint that he is
concerned with? You don't want him %o have a
general rule? |

COMMISSIONER LOCNEY: You are right. when
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I started -~ I will give you an example -- when
I started the Appearance Tickets in Nassau
County three years ago, we had no precadence
for it, we had no laws and couldn't get any
guidance £rom any Judicial Conference because
there was ﬁo law on the subject. I discussed
it with the presiding Judge of the District
Court. He was enthused about it because it was
saving thousands of dollars, of police manhours,
plus inconvenience to the general public. We
put that into operation. One of the twenty
judges said, “I don't believe in the Appearance
Ticket, particularly as it affects appearances
on Sunday.” 8o, we had to make sure hhat that
Judge wasn't sitting in the Arraignment Court
on Sunday, or the wonderful p;ocedﬁre that I
wrote up and saved the thousands of @ollérs,
woq}§»have been out the window. That's what

we wéné téAcbviate and that's where I want to
make sure we don’t fall into the same trap.

MR, KNAPP: Maybe verified‘in any
manner described unless in a particular case

of the court expressing duress.
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COMMISSIONER LOCNEY: If a judge desires
further information, he shall have the discretion
to call such a police offiaex. We have no
objection to judiciél control, What I am -
afraid of is some judge may have a feeling on
it, and.we may be bound by that one fellow
instead of the twenty. |

MR. KNAPP: " ' Then, the wording
“in a particﬁlar case” ought to be put in here.
COMMISSIONER LOONEY s i would havs no
objection if we even had an appeal to the
Judiéialf&onfereﬁce;or Appellate pivision, A
presiding jque of the District Court today is
the same as any other judge. He is an |
Administrative Judge, but he doesn't have the
power to éiqtate tO'aéhez judges and tell them
what to do. That is what I found. On the
basis of this unhappy experienéé, we urge you

' to take it out,

7 MR, BARTLETT: Thank you,
commissioner,
COMMISSIONER LOONEY: | Thanks very much.
MR, BARTLETT: - Before calling the

%
.
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next witness, I would like to note on the
record Mr. Sabatino Marmora, for the
Probaticnal Officers Association was not able
to stay. He asked it be reflected on the
:eeord that he associated hiﬁself with the
views expressed by Mr, Nathan Grant and Mr.
Kent Lewis at the morning session,
We will now hear from

Mr, Joseph Forstadt, Deputy Commissioner of the
Department of Consumer Affairs,
FLOOR: : He couldn't stay.
He just left because he had a Special Hea:ing.
He is on schedule to speak tomorrow at two
o'clock we were told. We got the call this
morning. He will;be here tomorrcw.,
MR, BARTLETT: All right, fine,
Thank you. |

| Assemblﬁmaﬁ Mondello
was not able to come this afternoon. We will
now hear from Mr. Louis Zappulla, speaking for
the Probation Officers Benevolent Association.
MR, ZAPPULLA: : Mr. Chairman, Menmbers

of the Committee, thiz is a request by the
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safety Officers Benevolent‘ﬁssociation to add
the title of "Police Officer” to every safety
officer employed by the State of New York, an
addition to Section 1.20.32 of the proposed
New York Criminai ?xecedhre Law, so that the
result would be that they would Ee designated
Police Officers under that Section.

Assembiyman Mondello
asked that I mention to the Commission that he
has read the paper which has been submitted to
the qammissicn, that he supports it and that
he regrets that he was unable to come here
today, but that he would iike to gend his
gréetings to the Cammissien and has ;ndicaﬁed
he will send a letter of support as soon as he
can within'the next day or two,

| Purpose of thé

- requested addition: The requested addition of
Safety Ofﬁic@rs is intenéed to continue their
required status as law enforcement agents at
:State*Hospitals and State Educational
Enstitutioﬁs. |

Statements in
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support: 1., New York State Safety Officers
are given peace officer status by Section 34.4
of the Mental Hygiene Law, Section 7.14 of the
Mental Hygyiene Law, Section 355.2.m of the
Education Law and Section 455 of the Public
Health Law, Bach of these laws grants "All the
powers of Peace Officers" to the Safety
Officers acting as special policemen. In 1968,
the Legislature recognized the need for Safety .
Officers to effectively carry out their police
duties and unanimously approved Chapter 750

and Chapter 443 of the Laws of 1968 which
removed the one-mile limitation on the peace
officer status of Safety Officers in the
Department of Mental Hygiene.

I should state I am
not going over my entire memorandum. I am
just going to give a gquick summaﬁy»af it.

The Safety Officers
have been recognized as Police Officers, and
the exhibits will substantiate that.

The opinion of the

Attorney General in the first exhibit refers . fff
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to Safety Officers as “"these Institutional
Police Officers," and he goes on to talk about'
having arrest powers the same as any local or
authorized police ocfficer. |

The state University
Administration Manual, Section C-2, says that
Safety Officers may be armed and make axrests,
and they ought to enforce the vehicle and
traffic law,
MR, MC QUILLAN: May I gsk’ycu a
guestion on the arms? Safety Officers are not

included in 154 of the Code of Criminal

Procedure?
MR, ZAPPULIA: No, sir.,
MR, MC QUILLAN: _ They are armed by

virtue of what Sgction?

MR, ZAPPULLA: | They are nqt armed .
by virtue éf'any statute., However, the apparent
interpretation of the laws gévéﬁﬁing special
policemen, which is the law which empowers
Safety Offiée;s to act as special policemen,

has peen_inﬁérpreteé, at least, by the State

University of New York as giving them that
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power, and this is in the second exhibit that
I referred to which states they have a right to

be armed and make arrests, etc,

MR, MC QUILLAN: Is that without a
license? .
MR. ZAPPULLA: Yes, sir; that is

just as being designated a;Safe%:y Officer, ™
Under the new 1968 law, it does not cover
State Univergity. It only covers the Mental
Hygliene Department,

The law says, “They
shall possess all the powers of Peace Officers,"
There still is a guestion as to what that
interpretation would‘bed |
MR, BARTLETTj | The difficulty is,
the Sullivan Law does not séy‘“Pelice Officers,”
MR, DENZER: We are on kind/of
dangerous ground hexs, aren't we?

MR, ZAPPU@LAé N e hogé that the
additional requests here might solve some of
the problems,

The next exhibit is

a publication put ocut by a Director of one of
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the State Hospitals, the Buffalo Statejéespital,
and refers to ghe‘duties of a Safety Officer,
he says that their prime area duﬁies,axe police
duties, The Department of Mental Hygiene,
Sectien 1500, Paragraph B statesthat “"aAll
Safety Officers must be designated as special
policemen;“thérebyAhaving the power by
Secﬁion 34;4 of the Mental Hygiene Law,"

MR; EARTLET@sA- Let me ask this, Nr.
Zaépulla° You are familiar,Vof course, with

the October draft of these Sections?

MR. ZAPPULLA: . To an extent, yes,
sir,
MR. BARTLETT: I take it from your

requests that you are because your request is

that you people be added to 32(a).

MR. ZAPPULLA: No, six; to 32,
MR, BARTLET”@ T0:.:327?:

. MR, ZAPPULLA: Yes, sir,
MR, BA?TLETTa I see.
MR, DENZER: o Police officers?
MR, ZAPéULLAs | Yes, sir,

MR. DENZER3: ‘ What is the training
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that this group héé?
MR, ZAPPULLA: The State University
maintains the Police Science School at
Farmingaale, New York. The State Safety Officers
attend that schécl,

The Megtal Hygieh
Deparﬁmentmaintains the Safety Officers
Acédemy,"wharé training is given in New York
City, one in,%anhéttan-and on out in staten
Island. &
MR; BARTLETT Do you have the samé
training required by the Police gréininé
Council? o

Ho, sizﬂ The
training requirements are éet up by each
Department, independently.
MR, BARTLEET: o We aré talking here

~essentially, about Mental Hygiene.

HR. GAPPULLA; | State University
Education, | | |

MR, BARTLETT: | Campus police.

Yes, sir, | o
MR, BARTLETT: |  And public - - health
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What does that-refer to?
MR. ZAPPULLA: ' That was added in
because public employment relations herein, it
suddenly turned out, where there was one police
officer in the Public Health Department and we
included memo.
MR. BARTLETT: Essentially, we are
talking about the grounds and buildings poiice
performing those functions at Mental Hygiene

/
estaglishments and State University Campuses,
ig that right?
MR, ZAPPULLA{ ' | Yes, except there are
many tralnlng prOgrams that require tralning
not on the campus grounds; going after escaped
patients, chaslng persons, for example,
‘contraband peddlars at State Universities and
so forth, | |
MR, BARéLETT: | What inst:uétion is
given the Safety Officers who work for Mental
- Hygiene in the penal Law?
MR. ZAPPULLA: | As a matter of fact,
I see thé Chieﬁ, possibiy, might want to make

a statement. I do have here the Safety Officer
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Manual, and the subjects covered by this Safety
Officer Manual covers Penal Law, they cover the
Code ©f Criminal Procedure and they'cover a
court interpretation of new laws as they come
about, and they cover certain procedure,
SENATOR SMITH; | Do you say thgt the
Safety Officers in the Mental Institutions have
;the authority to transport legally committed
prisioners on criminal offenses to and frém
Institutions?
MR, ZAPPULLA: There are 80 many
questions as to authority various Peace Officers
have, and we are seeking to answer those
guestions, It is maintained by the State
University of New ¥ork, in their Policy Manual,
I think on the same page as an exhibit here,
but they do have such authcriﬁy. alﬁheugh that
Policy Manual was written at a time #hen iﬁAsaya;
they onlyAhave police officer status for one
mile from the institﬁtich, Nevertheless, the
Peace Officer Manual says they may go further.
| There aﬁe(g 1qt of

guestions and, apparently, it was interpreted
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differently by various departments.

~ SENATOR SMITH: In the Department of
Mental Hygiene, they do not do it, right?

MR. ZAPPULLAg It is done, but in
order to mzke sure the Safety Officer maintains
peace officer status, théy took away the one
mile limitation in 1968,

MR, DENZERs Mr. Zappulla, let me
ask you this, Your people do not want, I take‘
it, general police powers beyond what is
necessary to execute their duties, Is that
correct?

MR, ZAPPULLA: I want to answer that
Aquesticn in the negative because, I beliéve,
that my outline and the memorandum should
clearly indicate that they are pélice officers,
All of their duties are police duties. They
have been iecégﬁizeé asisuch. Therefore, if

it is the»iatezpretation or the feeling of the
Commission that a police officer should have
authority twenty-four hours a day,‘and this
authority aheulﬁ‘exﬁené heyond any particular

limits, then the Safety Officers f£it under that
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category. They are apprehending -- I am sorry
.to keep on going -- they are apprehending
criminals daily in large numbers, as the
exhibits will iﬁaicate. We have arrests in the
hundreds at various institutions.

MR. DENZER: What kind of arrests?
I don't mean the crime so much, but arrests of -
what people?

MR, ZAP?ELLAs‘ Those are primarily
arrests of cutsiders coming onto institution
property.

MR, DENZER: They are not going
out on the countryside making arrests for
robbery unconnected with their grounds?

MR, ZAPPULLA: No, sir. It is only
arrests made during the course of duty.

MR, DENZER: You:have geen the
latest drafts of the cammissianersvin‘this
area, I téke it, in which peace officers, ﬁ&t
neeessazaly pclic@ oﬁﬁicers, are given full
police povers and arrest powers in the exareisé
of their particular auties. ¥ou have seen that

‘draft, gave you
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MR, ZAPPULLA: Yes, sir; I have.

MR. DENZER: What,vbeyond that, is
needed here for this group of Safety Officers?‘
MR, ZAPPULLA: There is nothing
needed beyond that, anymore than is needed for
a police officer to carry out their duties
under the présent and old law while they are
on duty.

MR, DENZER: They are alwgys on
duty. Police Officers are always on duty.

MR, ZAPPULLA: The distinction is
made that a police officer, being always on
duty, would have an obligation to éake an
arrest wherever he seeé a crime committed. We
are maintaining that, since Safety Officers
are police officers, they are members of
organized Police Deparﬁments,tthey have all
the facilities of Police bepartmentsk~— two-way
communication radios, for example, patrol
vehicles and headquarters, etc. ~- they are in
the exact position of any local or municipal
police. | :

MR, DENZER: They are not listed
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as police cfficers in the sense that we are

talking about. The guestion is whether they
should be police officers with full police
authority to make arrésts for any crimes,
whether it is in connection with thei: dutiés
or otherwise. I dom't think you should
maintain that. And if you domn't, I don't‘see
why you are not satisfied with the draft as it
is in the latest Fform.

MR, ZAPPULLA: " The draft in its
present form does not include Safety Officers
anywhere.

MR, DENZER: Assuming they are
listed as Peace Officers, not police officers,
wouldn't that accomplish everything yvou want?
MR, ZAPPULLA: Let me say this: It
would certainly accomplish a éreat deal., I
don't believe it would accomplish everything
that is desired because of the facé that a
aistinctioﬁ is thereby made between a Peace
Officer -~ that is, the Safety Officer under
that interpretation -- and the Safety Officer.

There is no distinction because, for example,
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the draft put out by the Commission, there is
indicated the difference here between a Peace
Officer and a police officer in that the
police officer, under the duties of making
arrests for all cffenses, is on duty all the
time.

Now, a Peace Officer
is making arrests for all offenses.
MR, DENZER: Only in the course
of his duties. Now, when he goes home at
night and goes out to a restaurant or something
he iz just like anyone else, he has no
obligation to go around acting as a cop, and
he cextainly is not going to be reprimanded if
he doesn't pitch in when some crime is
committed nearby. He has no obligation
whatsoever. That is a policeiofficer’s
obligation and, certainly, he is not going to
be calleé‘tg account for not doing anything.
MR, ZAPPULLA: Yes, sir; that is
correct. However, since the law is being
revised and we expéct‘it is going to be

approved in most, if not all areas, we consider
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this to be a significant improvement.

The Safety Officer
is a police officer. Change the name to Police
Officer instead of Safety Officer.
MR, BENTLEY: I see you have got
attached to your exhibits here a letter from
J. Barl Kelly, Director of Classification and

Compensation, refusing reclassification.

MR, ZAPPULLA: That is refusing
reallocation, |

MR, BENTLEY: That's what this is
about.

MR, ZAPPULLA: Not really. The

reclassification request is to reclassify back |
to what they were before. The title, as
instituted, was patrolman. My guess is to save
mbney, they took the title ofiFireman and
combined it into patrolman and instiﬁuted
Safety Officex. Therefore, he has Pire Marshal
duties, police duties and duties with reference
to fire apparatus. ‘

MR. BENTLEY: " Then, this is all

public service with no salary overtones
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whatsoever?
MR. ZAPPULLA: No, sir; no salary
implications of any kind. We have pensions.
built in, but t@gy have begn covered
separately. |
MR, BENTLEY: ' No pension rights in
connection with thiSPquestion?.
MR, ZAPPULLA: No, sir. The
Director of the pivision, himself, interpreted
the duties 0f the Safety Officer as those of a
police officez, and he did that by stating thét
he compares -- that he has compared the duties
of the Safety Officer with those of the
Municipal Police, and has compared the salaries,
and they granted a salary reallocation in 1962
in order to align the Safety Officer's salary
with that of the Municipal Poiice. The
conclusion, inescapably, is that thef consider
the Safetychficar to have the same
responsibilities and duties as the official
pelice,

How, a survey made

by the Safety Officer's Benevolent Association
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of most of the StatevUniversity and all, I
would say, of the State Hospitals, revealed a
breakdown of the duties as follows:

They have seventy-
eight per cent police duties, fifteen per cent
fire fighting and fire marshals, and inspection
duties; five per cent safety inspection and two
per cent home inspection.

This might be
similar to the New ¥York City Police situation
where you have a one to four man who sits as a
clerk all day long. He is still a police
officer except that with the Safety Cfficer,
One day he will be in the car patrolling, the
next day he may be called on fire duty. He
must be gqualified te carry out all of these
functions regardless of whethe? it is a police
function or not,. |
MR. BARTLETT: But it is true, Mr.
Zappulla, that in your instruction in which you
suggested that you do get the kind of instructim
that a police officer éets, you have a total

instruction course of ninety hours, of which
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shouldn't feel hurt or upset because you are

substantial parts deal with the fire
responsibility, the particular special kind of
problems ydu face in dealing with patients in
mental hygiene institutions and, in all candor,
it iz nowhere comparable to the two hundred
forty hours required by the Police Officers
Training Council. That is precisely why I
think Mr. Denzer's guestion.to you.

You are suggesting
that the right result here -- and I, personally;
think i favor it -~ is to give you the Peace
Officer ‘category which,’fof thevgurpcses of
duty, give you exactly the same powers as every
other police officer in the State of New York.
You are urging that we amend thirty-two, but

it does seem to me that -- you know, you fellows

something different from some otherzkiné.of
pcligeman‘~— but it does seem to Ae yéu are
really specialists, and yéu are,

The\?afole Officers
spoke to us about their special kind of

responsibilities. It seems to me that you
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pecple also have special kinds of
regponsibilities.

MR, ZAPPULLA: it seems to me they
are police officers with extra knowledge. They|
do all the work of the police officer. I would
like to mention -- I will only be another few
minutes -~ the Safety Officer, of course, is
subject to twenty-four hour call,

During the last strike
of the Department of Mental Hygiene at several
State Hospitals, these hospitals that were not
on strike, but which were on alert, had the
Safety Officers on call all week, seven days a
week, twelve hours a day. Each Safety Officer
was on duty twenty-four hours a day. I guess
he had to take cat naps in between,

The interesting point
is that the State Public Police made no
arrests, AAll of the arrests made at every
single hospital was made by the Safety Officer
and he, alone. Some of the arrests may have

been made off the hospital grounds by City

Police. All of the arrests on the grounds were
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made by the Safety rolice.

| The crimes Up-State
are increasing mor quickly than the crimes in
New ¥ork city, This has not been given much
publicity. Rochester has an increase.of gixty-
seven per cent, and murder is up one hundred
Four per cent in Rochester.
MR, BARTLETT: The trouble with that
is, it may have gone from three £o0 seven,
MR, ZAPPULLA: | In New Yvork city,
violent crimes are up eleven per cent; Also .
intereéting is that the United States, in the
first six months of 1968 over 1967, crimes went
up twenty-one per cent, and this is not fc take
into consideration the fact that, as angexampleg
aggravated assaults and robberies‘éccuf twice
as many times as are.reported and the Président}s
Commission on crime indicated, and this is the
last poinﬁ,zthat an imp@#tant step to attempt
€O stop the crime spiral is to strengthen law
enforcement, |

It is submitted that

the request being made here to add Safety

PAULINE E. WILLIMAN

CERTIFIED SHORTHAND REPORTER




173

Officers to 1.20.32 would strengthen law
enforcement in New York State.

Thank you very much
for your consideration, gentlemen.

YMR. BARTLETT: Thank you, and you
may have this back. I was glad-to have a
chance to lobk at it.

We will next hear»
from Mr. Henry Mara, speaking for the Correction
Officers Benevolent Association,

MR. MARA: Mr. Chairman, Members
of the Commission, I spoke at the last hearing
in February on this very controversial subject,
as you stated in your last draft here, on the
Peace 0fficer~Police Officer category.

It appeérs to me that
it is a véry controversial subject because it
seems like it ié still up in the air as far
as Correcﬁion Officers are concerned.

| " Now, if I go by this
last draft, I see that it has reveftéd béck to
Peace Officer status ahd looking at this here

draft, it lists the same categories as the
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prior Criminal Code -~ as the present one, I
should say -- and it has Correction Officers
listed on a part-time basis. When they say
part-time basis, it gives us the authority only
while on the job.

Now, Coriection
Officers have been Peace Officers in the City
of New York. I believe, we are one of the
oldest law enforcement groups in the City of
New York. I believe we are one of the largest
Peace Officer groups in the State oi New York.

When I say “Peéce
Officer groups,” it is merely Police Officers.
Our men are well trained, our men have acted
responsibly on the job as well asﬁoff the job.

Due to the uniqueness
of our job, approximately fo;ﬁy per cent of our
CorrectionVOfficers live in the ghetéo areas,
in Bedford-Stuyvesant and East New‘York, the
Bronx and so forth, throughout the City of New
York. Now, this is a large percentage when
you base it on approxihately twenty-two hundred

Correction Officers who actually live in these
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areas.

Now, these men, unlike
a lot of the other Peace Officers, live with
these inmates twenty-four hours a day, seven
days a week except for their days off. Now, a
lot of these officers, as I said, the forty
per cent who live in these areas, actually live
in the same houses with these ex~inmates, etc.
The§ frequent the same public places and they
see them everyday on the streets.

I think that the
Correction Officer, being in a unique situation,
should be given the category of Police Qfficer
for the siﬁyle reason that I think, on aécount
of our uniqueness, that we do show that we are
responsible and that, although we do not have
the two hundred forty hours of training thch
the Commissioner had asked us at the last
hearing, 6ur_Commissioner, Commissioner McGrath
has promised he wiil give us this additional
training. Also, the Commissioner has indicated
that he would go along Qith us if the Mayor of

the city of New York would go along with us on
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this additional training.

I think the question
comes up of the responsibility for any arrests
that are made off duty. Well, I have been
listening to the hearing here today, and I
believe that Commissioner Looney in Nassau
County, before brought out the fact -- and it
is ;lso a fact in our Department -- that I can't
recall any liability cases that have come up as
far as a Correction Officer is concerned. Now,
I héve heard a lot of rumors.

MR. BARTLETT: You did hear the
Commissioner was very much opposed to your groug
getting Police Oéficer status.

MR. MARA: I didn't hear him say
that. The point, at that time, was that there
be the elimination of Peace Officer statﬁs, and
there should only be the title of Police Officen
I didn't hear him séy anything contrary to our
group. “

MR. BARTLETT: "with respect to the
controversy concernin§ the definition of

'Police Officer' it is regrettable to note
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that the Commission has seen fit to retreat
from its original position by expanding the
designation to include non-police groups. The
Commission's initial premise that the Police
Officer, as presently defined in Section 154-a
of the Code of Criminal Procedure, was the
primary and sole law enforcement officer in the
State whose functions actually required the
broad statutory powers that authority
previously bestowed on all Police Officers..."

| I can tell you that
a year ago the Commissioner testified at that
time, too, that he strongly opposed the
extension of Police Officer statﬁs to other.
than regular policemen.

I just raised the
point for one purpose. I want to remind you
~on the basic issue that he and the other
Chiefs weAheara from, including New York City,
have been opposed to this extehsion.

MR. MARA: I would like to
claborate on that a little bit, Mr. Bartlett.

The Police
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Departments, you say, are against having us. I
have a letter here from the Superior Officer of
the Police Department, who represents six
thousand three hundred Superior Officers in the
Police Depértment, which takes in’the Captains,
Police Lieutenants, Sergeants and Detectives.
This letter was addressed to you, Mr. Bartlett,
I believe.

{WHEREU#ON THIS LETTER WAS TURNED OVER TO THE
COMMISSION. ]

MR. BARTLETT: You do recall
Commissioner Dodd's testimony at the last
hearing? He~ééid the administrators of the
Police Department.» It is true’éhat they oppose
the extehsion of the Association of the chiefs.
MR. MARA: | . I think, Mr. Bartlett,
it is probably true; but I think the Superior
Officers are well qualified to -~

" MR. BARTLETT£ [Interposing] iThere
séems to be a dispute among those representing
the regular policé. We have testimony on this
in Rochester and Albany, as weil.‘

MR. MARA: - I can understand
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these changes in the Peace Officer status and
so forth., There are certain groups which
probably should be curtailed or eliminated by,
I think, New York with the crime rate being so
high and having twenty-two hundred well-trained
and responsible Peace Officers at the present
time, it would be a waste of time. Here is
where no money is involved at all.

I know a lot of times
you go up before the Legislature or Commission
Members. They worry about the cost, and rightly
gso; and rightly so, it is a very important
factor. It wouldn't cost the City a dime in
thisvcase, that you want to limit their powers
to a part-time set-up where, especially, at a
time like this, where we could use them. I
don't say to play cop. A man, as I explained
before, doesn't have to play cop when he gets
. on the subways or ﬁravels in the;neighborhood
and he is faced with these problems everyday
of the week, He is confronted with it eVerydgy.

| You say any private

citizen can take action, and this is true; but
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I have to sort of laugh at this because there
are not many private citizens who would stick
out their neck and take ény action when somebody
has a knife or gun, a piece of glass or some
other weapon. I think it would be ridiculous
to expect some private citizen to do this, no
more than to expect a Correction Officer to do
the same thing.

MR,_BARTLETT: But you do expect a
Correction Officer to do the same thing.

MR, MARA: But if a man is not
qure he is going to be backed up by his own
Department or by liability -~

MR. BARTLE-&: [Interposing] So,
this is the key gquestion, the question of
liability.

MR. MARA: I don't think it is

a big problem either. There have been no cases
in the Deéartment of Correction where a
Correction Officer has gotten involved where
the City was sued because of false arrest or
some other matter wherékthe Corporation Council

was involved of our Department.
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MR. BARTLETT: My recollection is
that last year, Mr. Mara -- the figures given
us by someone, I don't know whether it was you
or Commissioner McGrath -- indicaﬁed twenty odd
arrests duringvthe previous year, off-duty
arrests,

MR, MARA: | That is incorrect. I
don't recall offhand, but I want to make another
point here, although I can show you probably
ten in the last month here.

MR. BARTLETT: A Do you know how many
there have been in the last year?

MR, MARA: No, I don't; but I
can state this for the record. It deoesn't make
any difference how many arrests are made by
Correction Officers.

MR, SARTLETT: That wasn't my
question. ’Do you know how many? |

MR. MARA:‘z Not offhand. In many

cases it is turned over to the Police Department

L]

MR, BARTLETT: . You are required to
report these, are you not?

MR, MARA: Definitely.
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MR. BARTLETT: S0, there are some
records somewhere?
MR. MARA: Yes, but nothing is
put out for the officer in way of commendation
or so forth.,
MR, BARTLETT: But they still have
the reco;ds? |
MR. MARA: They should have that|
MR, MC QUILLAN: I understand, five
hundred in four years. |
MR, MARA: With assist cases
and so forth, yes, that could be.
FLOOR: Twenty, I remember
the Commissioner had made. These are the ones
the Departmeﬁt has been giving commendations
out on,
MR, MARA: In the last three
months, I have approximately ten here. That is
only in thg last three months, from all the
different arrests they made.

The Correction
Officer isn't out there to’play cop, and it is

not important how many arrests he made. He
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can make one arrest, but it may save a life.
I think this is the important thing, not how
many arrests are made. It is the fact of a
deterrent. These ex-cohs know us, they
recognize us from the jails and institutions,
and I believe over eighty per cent of these
prisoners are recidivous.

We'have the revolving
door institution, which I am sure you men are
aware of. The prisoners actually recognize us,
and I think many crimes are arrested in many
areas because they do recognize us. If these
powers are taken away from us, it would be an
explosive situvation in the jails. I think our
capacity in the jail is over three thousand.

Our Department is so
unique that to take us and gi&e us a paft—time
status, I think would be a serious’mistake on
the part of the City or on the part of the
State.

As I said before and
I must repeat it agaiﬁ, it doesn't cost the City

of New York or the State any money to do these

~
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and they say they like the job, but they can't

stay on the job because we are losing Peace

i}

Officer status.

MR.‘BARTLETTz Are you serious about
this?
MR, MARA: ) I am very serious,

I ask fhem if carrying a gun means that muéh

to them. 1Is it prestige? They say it is not
carrying a gun, but they want to know they have
the protection for their families and themselves|.
' MR, BARTLETT: You keep coming back
to the protection for youself and your families.
I don't mean to downgrade the significance of
that at all. I can see.it is enormously'
important, but you lose nothing in that respect.
There is no way in which a Police Officer can
act more affirmatively than when a private
citizen is defending himself.

MR, MARA:._ We are now going back
to the private ciﬁizenlbit.

MR. BARTLETT: " You almost suggest
that the rest'of socieﬁy ought to.stand with

their hands in their pockets. ‘
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MR, MARA: - | I think if you will
check the record in the paéer, you will see that
thg rest of~societj very seldom takes action
whenéver'anythihg is happening in the city'of‘ 
New York; but in,ﬁeW York City, in’the papers
recently, I have seen on the subways where
people actually ran out of the trains because.
they were afraid they, themselves, would be
injured. I do not blame them one bit.

MR. BARTLETT: ' My point is, Mr. Mara,
what does Police Officer status add in that
circumstance?

MR, MARA: This circumstance
would give us full powers for misdemeanors as
well as felonies,

MR. BARTLETT: I am asking now about
what really seems to be at the root of ybur
conviction, that is in defending yourselves and
your famiiies.

MR, MARA: | And the communities,
because the communities know us as Peace
Officers.. Théy look td us for assistance.

Some 0f these I have
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right here, a person ran from one floor to
another f£loor in the same house. Are we right
to stand back and say, "No, I can'‘t help you,"
or*I will not do it as a private citizen?"
MR, BARTLETT: . | Yoﬁ don't have to
make a speech about it at all. Just act.
MR. MARA: . It is just my
feelings on the subject and the feelings of
the rest of the Association.
MR. BARTLETT: | I think we have your
point. We are sorry you don't agree with the
Probation Officers, whose category is somewhat
similar to yours, that the proposed amendment
meets your needs; but we will take into
consideration-the points you have raised.
Thank ydq, Mr., Mara.
We will now hear from

Mr. Draffin, Is her here?

FLOOR: 1 : Not here.
MR. BARTLETT: Lieutenant Martin?
LIEUTENANT MARTIN: I am Lieutenant John

Martin, President of the Superior Officer's

Council of the New York City Transit Police
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Police Department, representing all Superior
Officers from the rank of Sergeant right on up.

I was the former
President of the New York State Police
Conference, representing over fifty thousand
Civil Service career Police Officers in the
State of New York. I was also a State Vice-
President for two terms. In addition to that,
I was President of the Transit Police Patrol-
men's Benevolent Association for twelve
consecutive terms. |

I would like to make
the observation that the New York City Transit
Police Department is the second largest Police
Department in the State of New York. It is
larger than the State Police, larger than
Nassau County. We are only overshadowed’in
this State by the New York City Police
Department, which is iﬁ the neighborhood of
thirty thousand members, I believe. -
' ﬁR. BARTLETT: = How many 9worn_

members do you have?

LIEUTENANT ‘MARTIN: Thirty-four hundred
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members, approximately.

o I would liké to make
an off the cuff comment relative to the
.,previous speaker, the gentleman representing
the COriection Officers' Association. I.think
-he made a very fine point. I would like to
add my support to the Correcfion Officers from
our Superior 6fficers’ Council becéuse I feel
that here you have a built-in situation whereby
the citizens of'the City of New York are
éfforded the proteétion of three thousand
Correction Officers who would be off duty in‘
situations_requifing police powers.

The City of New York
should take advantage of this built-in police
force that would be available to take proper
police éction in situations réquiring iﬁ. I
would just like to add that éupport fo the
Correction Officers' Association.

- As reiates £o~my
Department, gentlemen, ﬁe are ve:y'conéérned

in that the -- fifst of all, I want to commend

the Committee for the very fine work, generally,
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that they have done, not only in relation to
the Code of Criminal Procedure, but for the
tremendous job they have done on the new Penal
Law.

As a student, now
hopefully studying for the Captaih's exam,
I find that the new Penal Law is an excellent
improvement over the previous Penal Law and,
generally, I think the Code of Criminal
Procedure would show the same good things as
shown in that area.

. MR, BARTLETT: For which we thank

you,
LIEUTENANT MARTIN: ~ As it relates to our

particular Department, the one section that
concerns us =-- and I would like to refer to
some notes that were submitteé by a compatriot
of ours -- our problem is, that undér the new
prOposél{ you sort of limit the duties of the
policeman or the powers of a policeman.to the
geographical confines of his employment. As
it relates sPecificaliy to the New York'city

Transit Police Department, that may be
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construed to mean in and about transit
facilities.

MR. BARTLETT: ‘ Is that what it is
presently construed to mean?

LIEUTENANT: MARTIN: Well, it is kind of
an ambivalent thing. |

MR, BARTLETT: It is confusing.
iLIEUTENANTfMARTIN: Presently, we Qill
say if you make an a;rest in and about the
transit facilities én duty, there would be no
problem, Let us assume you are now off duty,
presently, as it relates to the present. You
would make an grfést as a Peace Officer. Under
the new proposal, you would no longer have that
Peace Officgr status, and you are making an
outside arrest, which happened in our Department
in a great many situations. fou would be
making it as a private citizen and ydu,
gentlemen, can appreciate, with leés protection
than fou would do it as a police ofﬁiceﬁ. I
support fully what Commissioner Looney had
stated in that he feels policemen should-have

Statewide police powers and not limit it to
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the geographical confines.
MR. BARTLETT: Would it suit the

Transit Police if you had City-wide

jurisdiction?

LIEUTENANT MARTIN: Yes, it would, Mr.
Bartlett.

MR. BARTLETT: - That would only

exclude vacations for personal travel?
LIEUTENANT MARTIN: Yes, sir.

MR. BARTLETT: ~ - As I understand it,
there is some language in the Transit
Authority Law, itself, isn't there, relative
to bailiwick?

MR. DENZER: That is the trouble
with it, It is so self-limiting.

MR, BARTLETT: I don't think this
‘Commission would oppose an apéropriate
amendment to that if the fixture of’bailiwick,
in the City of New York, I would think for all
practical purposes, it would obviate ybur
difficulty. I can imagine the problem you have
‘even assuming on dutyApdwers in determining

what is in, on or about. How far away do you

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




. 193

have to get from the top of the stairs to be
out of the subway?
LIEUTENANT MARTIN: We have situations.
We don't have any supplemental passageways that
would lead us from a subway station into a
courthouse which, conceivably, would be six or
seven miles away. A situation would develop
where it might reqguire police attention. It
would be kind of ludicrous to say, "I am sorgy.
ma'am. Get the fellow from the Fourth or Fifth
Precinct because I am Transit, and you are
bleeding to death and don't get it on my uniform
You know, I don't
mean to be facetious, gentlemen, but Iiwént to
emphasize a point.
MR. BARTLETT: ‘ We have discussed
this in’the Commission, and we have ;ecognized
that the bailiwick problem is a special one for
you and, pé;haps, if you would be good enough
to meet with Mr. Denzer and Mr. McQuillan, we
will try to assist you, informally,iat léast,
in trying to find a resdlution to it.

- LIEUTENANT MARTIN: I appreciate that,
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but the proposal is we attempt to amend further
1204 of the Public Authority Law and include

in the language in or about transit facilities
and the City of New York. That, I would say,
would cover the situation very nicely.

There is a strong
possibility, then, that you would encounter
opposition from some groups up in Albany that
might be very strong lobbyists and,
conceivably, that bill would be defeated.

MR, BARTLETT: We have to be mindful,
too, with this proposal, it would engen@er the
same kind of opposition.

LIEUTENANT MARTIN: I certainly -- as
the Commission said -- when you are doing such
a fine job, you certainly ought to correct the
problem before they occur, not only as ii
relates to the New York City Transit Police
Departmenﬁl I might add; but you would have
thé authority of the New York City Police,

the Long Isiand State Parkway Poliée, the
Niagara Frontier Parkway Police. Cbncéivably,

you would have interstate parkways, all of
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which are aiding in the authority of the Police
Officers, and they all have the same problems
we do in locations.

Our duties take us-
in five Counties in the Ccity of New York, alone
and Long Island State Parkway«Poiice go from
Nassau and Suffolk, you know, up to Niagara.

I don't know about Niagara, but they take‘in a
large area. Of course, the Port Authority
Police,

In those situations,
if you do not do something to cover the unigue
problems without opening a Pandora's box, so
to speak, as it relates to other pPolice
Departments,

MR. BARTLETT: I would appreciate
it if you would be in touch Qith,the
Commissioners. |
LIEUTENANT MARTIN: Thank you very much,
and just one quick comment that thé
Commissioner has made, but just to support
that -~ he has said ybu would have forty tﬁoﬁsand

policemen as opposed to three thousand State
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Police if you had Statewide police poﬁeis. He
mentioned that the State of California was a
very progressive forward thinking State. They
have State powers, and they also have an
outside entry bill, which protects them outside
of the municipality and the local municipélity
picks up the tab for it.

In the State of New
York, we have such a vehicle, incidenta;ly,
that was enacted in 1962 called the Outside
Entry Rule. I was State President at that
time, It is ﬁot a mandatory thing, but a
permissive thing. Any Police Officer could
affect an arrest under any of the 552
situations, which take in misdemeanors -- that
" has since been changed a bit -- and any felony.
He would be compensated if hé sustained any
injury occurring within the municipélity. This
was good‘and in the public interest. It
protected the citizens and the policeman if he
took bonafide action,

We are not asking foy

a license for fellows to get involved in a
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legal situation. They are mandated not to.

If they make a mistake. they go to jail, if
necessary; but we have not had any situation
involving false afrests. I don't think that
this, really, is a fear that you should have
abéut policemen taking unnecessar§ or improper
action,

Thank you,
gentlemen, very much and, again, I want to
commend you for a fine job, generally.

MR. BARTLETT: | Thank you. Before
concluding I would like to read a report

submitted by  Patrick J. Corbett, Sheriff of

- Onondaga County.

"Gentlemen: As

Sheriff of Onondaga County and in cooperation
with our 1ccal'Magistrates Aséociation,vas well
as that of the Judiciary, we have gréat concern
over what'appears to be conflicts in the
present Code of Criminal Procedure, and.that
of the Co&recéiqn Law.

| "AS you all are well

aware, the Sheriff derives his authority from
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the Constitution of this State, as well as some
.practices that have been handed down from
common law.

"One of the age-old
duties of the Office of Sheriff, is that of
being in charge of the County Jail, and
responsible for its management. Section 500-C
of the CorrectioﬂiLaw pertains to the custody
and céntrol of prisoners, and states in
substance that "each Sheriff shall receive and
safely keep in the County Jail of his County,
every person lawfully committed to his custody
for safekeeping, examination or trial, or as a
witness{ or committed, or sentencéd to |
imprisonment therein, or committed for contempt, [
It has beeﬁ said that a "jail"‘is ordinarily
understood to mean a building designgted’by law
or used by the sheriff for the confinement or
detention‘of those personé~who are judicially
ordered to be kept in custody,’and thaé it:is‘V
distinguishable, Eoth in law and coﬁmon |
undefstanding, from a temporary place of

detention such as a Police Station, or lock-up.
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It is therefore necessary for the Sheriff to
have a legal commitment before he can accept a
prisoner in his jail.

"We have been
instructed by the Department of Correction that
the Attorney General has rendered‘an opinion
thaé "jawful authority" as provided in
Section 500-C of the Correction Law, means the
authority given by an order, made or granted by
a court or judge having competent jurisdiction.

"Now, on the other
hand, cities are given the power to establish
and maintain workhouses, reformatories, jails
and other correctional institutions. They
derive their authority to do so pursuant to the
General City Laws, Section 20, Sub-Div. 15. It
is not necessary for them to ﬁave a commitment
prior to the detention of a prisoner. Section
737 of théZCOde of Criminal Procedﬁre, states,
among other things: First, that a Desk Office;,
Sergeant, or person in charge of a jail or
Station House, has thé power to admit the

individual arrested to bail for his appearance
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before a Magistrate at a daﬁe not more than
one week thereafter. sécondly: The Section
states, that a magistrate shall be deemed
inaccessible between the hours of 7:00 P, M.
and 9:00 A. M.

"At a rﬁeeting last
summer in our County, between myself,
Representative of the Onondaga County
Magistrate's Association, and the Honoréble
Frank Del Vecchio, Supreme Court Justice‘ of
the Appellate Division, Fourth Judicial
Depaftment, it was originally felt, that
because of this Section, it would be permissille
for the Sheriff to accept prisoners without a
written commitment between the hours pf 7:00 BM,
and 9:00 A. M. However, in view of Section
500-C of the Correction Law aﬁd the rules and
regulations that we have been presehted with
from the Department of Correction‘pertaining
to the management of County Jails, we tun into
a problem where the person arrested cannot
_make bail as prescribed in Section 737 of the

Code, and all the magistrates in ocur County
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are deemed inaccessible pursuant to the same
Section between the hours of 7:00 P. M. and
9:00 A. M., we wonder, "what are we to do with
our prisoner?"

"It is felt by myself,
our County Magist;ate's Association and Justice
Del Vecchio, that this situation can easily be
remedied by action on your part, by the proper
legislation aliowing a Sheriff or person in
charge of a County Jail to accept a prisoner
lawfully arrested, between the hours of
7:00 P, M. and 9:00 A. M. who cannot make bail,
without a lawful commitment.

"We feel that by the
proper legislation pertaining to this matter,
we will be able to keep more men on road patrol
in our everlasting fight againét crime, instead
of having them tied half the night, éwakening
a Justice'qf the Peace, driving the defendant
to his residence, going through an arraignment,

and then transporting the prisoner back to the
County Jail for confinement.

"We greatly appreciate
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your consideration in this matter.

"I thank you."

This concludes
today's hearing, and we will convene again at
ten o'clock tomorrow morning, and the Chairman
will try to be‘on time. |
[WHEREUPON THIS HEARING WAS ADJOURNED AT
3:45 P. M.]

olo
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