Januwary 25, 1965
DRAFT

Report on Homicide Provisiens,
Pronosed New York Pemel Law

This veport concerns the homicide provisions, Artiecle 130,
of the Prep@s&é %%WA?ﬁEk Penal Law as preseatlyvré§is@é by
the Staff of the Temperary Commission on Revision of the Penal
Law and Criminal Code.

The principal accomplishment of theyCemmissieﬂ is ip the

return to the common 1&@ homicide pr “aeipleﬁ;agé'the cfa&tian

of order out of considerable statutory confusion. The Commission

has laid aside such absurdities &s’ﬁhe négaééiéy“af:aséssiishiag
“heat of passion” as am element of manslaughter rather than
ailg%i@g the aggravated emotional state te be grounds for a
réﬁﬁctieﬁ in the degree ef'h@miéié@, It proposes to elimipate

uﬁ& problem faced by the Caurtg in 1aguishiﬁg in the charge

to the jury the difference between "a deiibarage,&@é premeditated
design to affect the éeath*'{mgréézViﬁ the first éegfeé} and

"with & design to affect the dﬁ@ﬁhg {murder in the seéaﬁﬁ degree)
.Tﬁig problem is aggr@vaﬁeé by aggeliat@ iaterprﬁtatiaﬁ.whiéh limits
th@ time needed to form a premeditatsd ée&zgﬁ, to tn& time ﬁaeéed

£ reaca the intention to kzll

The Gammlssxaa proposes thrae é@g&@@g ef hamzcléa to

%epl&ce the present feur statat@zy degress; muféer, manslaugﬁter
in the first degree, and maaslaﬁgbtar in the second degree. Murder

in ﬁhe second degrze is eliminated as are the sections éealaﬁg wzth‘7




%2&

the following topics; “Duels fought out of New York by previous
appointment made in New York" (Sec. 1047), vehicle homicide
(See, 1053-A) end criminal segligemce while emgaged in hunting
.58@60 1&53*6}, In addition, the mumersus paragraphs of manslaughter
in the second degree felating to crimimal negligence but
specifically r@f@rﬁiﬂg Yo such matters as "Overloading passemger

2

vessel'; "Acts of physicisms while intoxicated™; “ﬁ@giﬁg@@ﬁ use
of machimery", efec., are eliminated.

- In additiem to the foregoing weasens the @favisieaswreiatiag'
to éeath by aborticm ave substentially revised and the p&ﬁl&%ﬁ@ﬁt
for h@mzczée ‘s_iifiﬁf to the class pemalties which pertain to
the eatire proposed Pemal Law with the addition of provision for
the de@th pemalty im wurder cases.

The primcipal provisions of Artiecle 130 are as follows:
”§,13952§ Hurder
A person is gulilty of murder wﬁe@-
‘1. With intent to kill aneother personm,
he causes the death of such person or
of a thizd persom, except whem: . . . ™ o
Tha basic erime of murder ig‘iaus’éafia@é,aé an "imtenticnal
killim g » aweaéiag the aeced for s%mﬁatzes by the court and
c@nfuszga by the gmzy in é&stzaﬂai@bzaﬂ between a pzemeéit&ted
design t@ effect death and a ﬁ@ﬁ*@f@%@ﬁiﬁ@@%é é@siga t@ aﬁfeﬂz
death referred to above. As has ée@a indicated, the judicial

construction of premeditation is so %f@&é as to include decisions




made an instant before the act.

There are two exceptions im the prepesedllaw‘which reduce
murder to a'lesser'degree of homicide. The first under sub-
paragraph (a) is homicidal comduct "under the influence of extreme

emotional disturbance for which there was a reasemable explanation

A i,

or excuse.” The sub-division goes on to apply the:subjactzve S

test to "reasomable explanation or excuse.”" As has heen indicated,
this exceptzea gerves the wvalid purpose of reducing a homicide
committed under an emotional dzsturbag¢e er "heat of passien"
rather than making it 2 aeceséary element of the crime wﬁich is
now a statutery aecessit§ for maﬁglaughter'ia’the first aﬁd second
degree. Uader the pre$entvlaw'ths wsn who atfacks in;ggggwglggg

but witheut intent to kill 15 technzc&ily‘znneceat ef a crlme.
\w,.__

—
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The langaage of this subedlviszea does prasent one prablem.
it nght well be preferable to avezd enﬁzrelv any reference to

g reasaaable expiaaatzen or eycuse" and end Lhe affzrmative
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defense with a period after the @@rds Yextreme emetleaal disturbance.‘

Although the snbgectxve test is to be applled. it 13 f@ared Lh&t
-

the necesgity that the em@tzenal dzszurbanca be “raasana%l%“ will

require the defendant to develop a'ratlsnai argument'shewiag a
rational cause for an irratiaaal meat&l state.V This could lead to
considerable confusien and comtradictory psychiatric testimeny.

It may be advisable to simply afferd thisvgxceptieg ta,any‘

defendant who can establish that he was emotionally disturbed
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regardless of the raasons for his disturbance.

The second exception te muréer through an inteﬁt?amal
kllllng excludes the assistance to su1c1de unless aggresslea
or devious means arve used. Ia the absemce of such actieﬁ, vig.
the aulclde pact cases, the crime is mansl&ughtar in the secomd
degree. “
" | In addltiﬁﬁ te 1atent1@nal kllixag, murder is further
éefzaed to 1aclude (sab=dzv1slan 2) deagh caused by reckiess
caﬁduct. Thls sub-divzsxen is Sﬂb&t&ﬂbl&lly a restatement of
Vthe first clanse @f Sec. 1044 2 of the ?@E&l Law. Finally, felony
mg%éér’ig retalmed {subnd1v131aa 3) %ith se“exal chaages in
exlstlng law (Sec, 1044 2 - ecané ciause}. The pregased l&w

would now embraee kllllngs cammltted durlﬁg 1mmedlate fllght"

TR
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but WOLlé b& appllcable aaly to deaths durlnv the commission

aF speclfled felanles and frcm acts” 1nne£ently daager@us to

[ i
’swd'i

hum&a life.” 'These revisions are in accefd wi th the majorlty
of American‘gurlgélctlens althaugh they amend ghe prese&t law.
Finally, the proposed revision giﬁes the cé?dafgnﬁaat‘whe
did m commit the fatal act a defemse if he can 'réstéblish that
he was unarmed, did not know that any caadefendant was &rmed aad
had no reasen teo atiégéz/&ny act “in hereatiy dangereus to hnmaﬂ
11fe.“ | |
The foregoing revisions appear reasemnable.

The only radical departure is the opportunity which will
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be sought by every co-defendant who did not commit the fatal
act to evade respemsibility for felomy murder. This opportunity
for a defendant in a casual stickup to avoid a murder comvictiem
from am accidental killing, or ome im which he took ne part,
appears reasonable.
See. 130.20 Manslaughter in the first degree. The first

and principal paragraph reads as follows:

YA person is gﬁilty of manslaughter im the

first degree when: .

1. With intent te cause serious physical

“imjury to another persom, he causes the

death of such persen or of a third persen;
or . . o O '

I

censtitute murder or manslaughter under New Yerk statutes unless

the "heat of passion" element can be proved by the prosecutor

W

te comply with the present maﬁglaaghter'pr@visi@ns.

Sub-divigion 2 relates to sub-division 1 of the murder
section. LIt embraces an intentiaﬁ&l killing under'amatianal
digggggggmg. In addition, a new sentence suggested bﬁ the Staff
specifically avoids the current statutery need for therpr@secuter

to establish "emotional disturbance.”

AR T,
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This new language reads as follows:

"The fact that the homicidal conduct does not
constitute murder is not an element of the
offense defined’fhis subdivision and need

not be establié%eé upon any prosecution there-
for; . . . "

Sub-division 3 raises to manslsughter im the first

degree an act causing death of a female pregnant with aan wmborn
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child (mere thazm 24 weeks) unless the abertiom is justified.
Under presemt law it is manslaughter in the second degree.
(Abortion will be discussed belew.) The greater liability of
manslaughter one is predicated on the greater damger te a female
at this advanced stage of pregnancy.
- $130.15 Manslaughter in the second degree.
"A person is guilty of manslaughter in the
second degree when: |
1. Be recklessl; causes the ée&th of another
gevsgn,

Thig defines a more seri@us &ad Cﬂl?&ble deatb through
negligence than "criminmally ﬂegllgeat h@mxc1d@“ whlch appears in
Sec. 130.10 in the follewing Iangaage:r |

"A persom is guilty eof crimimally negligent
homicide when, with cridinal negligence, he

causes the death of anmother persen.

Criminally negligent homicide is a class E
felony."

The definitions of "criminally negligent” and "recklessly”
appear in Sec,rése

These two provisions are designed te embraée the hest ef"
miseeilaneaus homicide @ffeﬁses presently 1ncluded and referred
to abeove wzthla the deflnitzea ef manslaughter in the second
degree and elsewhere in the ?enal Law, Most “venlcle hemicide"
cases should fall withén the "criminally negligeﬁt“ homicide
which, with’its four year m&xiﬁum penaity, shéuld be of service

in pleading.
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Sub=division 3 of manslaughter in the second degree which
concerns assistance to a pevsen contemplating suicide but
without ferce or duress, is a2 substamtial restatement of existing
law. |
Abortien

| . The bedy of the recent revisions proposed by the Staff and
‘ngt appearing in the gg§1§§§§éw§§g§$§a of thé ?r@p@séé Hew York
Penal Law deal with abortion and are designed to place the duty
on the defendant of establishing by affirmative defense that the
abortien was Tégizééigg;e". Under the published draft it}&ppeaxs
that the presecuter would have the burden of establishing that
it was gggmjgﬁziﬁiable'f@r he would have to prove an "unlawful
abortional act.” Under the existing draft, desth from abortion
is manslaughter in the first degree or in the second degree
depending upoa whether the pregnant female is with an unborm
child. The lawfulness or justificatiom of the act is

cle. .
specifically made an affirmative sffemse.

o

The kernel of the offense is the same in both drafts and
reads Ycommits an unlawful abertienal act upon her which causes
her death.”

"Justifiable abortiomal act “as defined in the Hew Staff
draft reads as follows:
"An abortional act is justifiable when
committed upen 2 female by a duly licensed
physician acting under a reasonable belief

that such is necessary to preserve the life of
such female. A pregnant female'’s commission
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of an abortional act upon herself is justifiable
when she acts upon the advice of a duly licemnsed
physician that such is necessary te preserve her
1ife. The submission by a female to an abortiemal
act is justifiable when she believes that it is
being committed by a duly licensed physician,

and when she acts upon the advice of a duly
licensed physician that such is necessary to
preserve her life.”

This language allows the defense only to a duly 1icenéed
physician or the precnant female whzch is net the case under
existlng law or under the pr1;; éraft. There is ne quarrel with
this change. It is respectfully suggested, however, that the
definition be breadened b@y@nﬁ those cases where there is a
reaséaable belief that the act is necessary te @reéerve the;life
of the female, to include those cases where it is necessary to

o

- Preserve the physical and mental health af the m@theﬂ{ér of the

o T

1 child, And in those instances whﬁre c@nceptlen resulted from

R oty r T

Fereceab?e rape.
i nbiihebet &
There is ne further quarrel with the ether abortion
provisions which in effect collect and clerify existing abertion

previsioens.




