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COMMISSION FOREWORD

In 1881 New York adopted the "Penal Code" and the "Code of
Criminal Procedure," the first codification of this State's criminal
laws which, for the most part, were derived from the then exist-
ing Revised Statutes. In 1909 a formal rearrangement of the
material in the Penal Code was enacted as the "Penal Law".
Thus, neither the Penal Law nor itS companion body, the Code
of Criminal Procedure, has undergone overall revision in the past
eighty-three years and, in a real sense, for a much longer period
than that.

In 1961 the State Commission on Revision of the Penal Law
and Criminal Code was created for the pu! Pose of Mmdying"existing" 

provisions of the penal law, the code of criminal
procedure, the correction law and other related statutes," and of
prepa! ng 

"for 
submission to the legislature, a revised, simplified

body of substantive laws relating to crimes and offenses in tlm
s ate, as well as a revised, simplified code of rules and procedures
relating to criminal and quasi-criminal actions and proceedings" 

(Laws 1961, ch. 346, as amended by Laws 1962, ch:
548i. In shol- , the Commission's :wo major assignments are to
revise in thoroughgoing fashion both the Penal Law and the
Code of Criminal Procedure.

In caiTying out these assignments, it was determined to con-
centrate first on the Penal Law. This task was conceived by the
Commission tO be more than one of reorganization, clarification
and miner Substantive change, but as one calling for re-eXamina-
tion of many fundamental principles and concepts of the criminal
law. Particular stress was therefore placed upon the s udy of
such major areas as classification of offenses and the sentencing
sta'ucture, the law of homicide andits punitive featmres, the de-
fense of insanity, and the development of "general provisions"
which would ClSTstallize important criminal law doctrines of gen-
eral application. In its endeavor to find modern and enlightened
approaches in these and other fields, the Commission and its staff
examined the penal codes of other jurisdictions; studied avail-
able literature; consulted with public Officials and others who
have specialized knowledge and experience; held numerous
meetings for discussion of controversial problems; and conduct-
ed five public hearings in a nmnber of cities in the state.

It should be noted that the recently published American Law
Insti te's Model Penal Code, of which Commissioner Wechsler
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was the chief reporter, has been an invaluable source of stimula-
. 

° " 'S±ion and guidance throughout the course of the Cormmsslon
work. The revisions, in recent years, of the penal codes of Illi-
nois, Minnesota and Wisconsin have also been important aids.

While the Commission's primary effoi s were aimed at the pr0-
duction of the new Penal Law "package" presented here, it de-
.cided t0 propose certain import ant and controversial changes
:separ itely. Accordingly, it submitted at the 1963 legislative ses-
-sion bills dealing with (1) new procedures for detelunining sen-
-tences in capital cases, and (2) the defense of insanity. The
first of these was enacted into law at the 1963 session. These
matters are discussed at length in the 1963 and 1964 Interim Re-
l orts of the Commission.

From the standpoint of fundamental importance and need for
revision, the single most important area was considered to be
that relating to classification of offenses and sentencing. As a
result, Associate Counsel Preiser devoted his efforts for approxi-
mately two years to an exhaustive study of the culTent sentenc-
ing, parole and probation laws of New York and other jurisdic-
tions ; to consultations with specialists in these fields, both with-
in and without the state; to periodic discussions with the Com-
mission concerning the directions which the ultimate proposals
should take; and finally, to the drafting of an entirely new struc-
ture, which is contained in the proposed Penal Law as Title B.
As a matter of interest, Mr. Preiser's thorough analysis of New
York's present senterming laws is included in this volume as
Appendix A.

The aforementioned areas are by no means the only ones
wherein significant changes of substance were considered and
ultimately proposed. Examination of this revision will disclose
basic changes in the laws relating to homicide, assault, burglary,
arson, larceny, forgery andmany other Offenses.

In considering the organization of the revised Penal Law,
the Commission decided that logical and orderly arrangement
of the specific offenses to be defined called for a "categolw" ar-
rangement to replace the existing "alphabetical" format. It Soon
became apparent, however, that logical grouping Was not possible
because the present Penal Law contains a multitude of provi-
sions that do not truly belong there. It is burdened with stat-
utes which are obsolete, unconstitutional or duplicative of other
provisions of law; statutes which are procedural, administrative,
regulatol or civil in nature; and, above all, with many stat-
utes of an extremely narrow or highly specialized character.

., VI

I
COMMISSION FOREWORD

Much of this material was amenable to outright repeal:: :The
administrative and civil sections could be and have been placed
in a separate "Part" of the proposed Penal Law. However, a
greater problem was presented by the mass of regulatory provi-
sions which consist of many sections of limited scope, containing
criminal sanctions wtdch are merely incidental. Among these
are such subjects as impure foods, banking, insurance, and the
Hke, which belong with provisions dealing with the same subject
matter in other specialized bodies of law. In the main, the Leg-
islature, over the years, has adopted that policy and thereare
now some two thousand misdemeanors, mostly of the indicated
character, defined outside the Penal Law.' Within the Penal
Law, h0wever, are sti!l to be found several hundzecl of these
primarily reg flatol sections which dilute ttie traditional penal
provisions and hamper effective revisional effort. The Commis-
sion determined, therefore, to provide for the relocation of these
statutes in Other chapters of the Consolidated Laws more ap-
propriate than the Penal Law. "

This Project, undertaken bY Chief Assistant Counsel McQuil-
lan has resulted in a second study bill accompanying the main
Penal Law revision bil!, which proposes the relocation of some
365 PenaI Law sections (approximately 30% Of the total). Com-
bined with the outright Omission of about 325 other sections, the
excision and relocation process accounts for nearly.60% of the
existing Penal Law statutes.

Thus sh'ipped to its basic material, the Penal Law was con-
siderably more amenable to the kind of revision contemplated.
The staff then gathered together and examined categories of
homogeneous offenses, now frequently scattered throughout the
Penal Law. When offenses constituting an area of crime were
thus assembled and viewed in perspective, they appeared repeti-
tious in some instances and conflicting in others. Despite their
multiplicity, Uncovered territory was often disclosed. Each area
was then re-drafted in a relatively few basic statutes covering
all of the g 'ound of the existing provisions, and often more.

The staff submitted its completed proposal to the Commission
in September of 1963. During the next five months the Commis-
sion members met many times to discuss the proposal, section by
section. Votes were taken upon every point of controversy or
disagreement, and the staff continued to revise and alter its
original draft to conform to the Commission's decisions. The
final proPOsal was introduced as a study bill at the 1964 iegisla-
rive session. .

VII
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The instant publication presents that proposal, augmented
by explanatory notes prepared by the staff. Limitations of time,
however, have not permitted review or consideration Of the notes
by the Commissioners themselves.

In the coming months the Commission intends to hold public
hearings in various parts of the state to elicit the comments and
criticism of the bench, bar, other interested groups, and the public
at large. Those caring to do so are also invited to communicate
their views by writing to the Commission at 155 Leonard Sh-eet,
New York City.
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Article

Article

ANALYSIS OF PROPOSED PENAL LAW

Title A.

PART ONE

GENERAL PROVISIONS
Title, General Purposes, General Rules

of Construction;and Definitions: :

1 : Shoi Title and Purpose.
Section

1.oo Shoz title. 
" "

: 1.05 Genera! purposes ,w

SectiOn
5.00
5.05

5.10

5: General Rules of Consi uction and Application-

Penal Law not strictly cons ed.
Application of. chapter to offenses commi ed

before and after enactment. • :

Other limitations of scope; application and func-
t-tonof this chapter. 

"

10: Definitions.
Section
10.00 Definitions of tei ns of general use in this chap-

ter • "

Title B. Offenses and Sentences

15: DefiniiSons and Classification of Offenses.
Section
15.00 Classification of offenses.
15.05 Felony; definition, classification and designation.
15.10 Misdemeanor; definition, classification and

designation.
15.i5 Violation; definition and designation.

20 : Authorized Disposition of Offenders.
Section
20.00 Authorized dispositions.

N.Y. Proposed Penal Law %4 Spec.Pamph.--1 1"
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Article
25: Sentences of Probation, Conditional Discharge and Ab-

solute Discharge.
Section
25.00 Sentence of probation. .... •
25.05 Sentence Of conditional discharge.
25.10 Conditions of probation and of conditional dis-

charge: 4. ....

25.15 Calculation of periods of probation and of
; conditional discharge.

25.20 Sentence of absolute discharge.

of Imprisonment.-: ,: :: : , :

Indeterminate sentence of imprisonment - for,
felony. -:: - ....

Alternative definite sentence for class D or class
E felony. :

Sentence of imprig0 ent for persistent felony
offender ...... : -.

Sentences of imprisonment for misdemeanors
,: and violation.

• /, . 30.20 Place of imprisonment. -
30.25 Concm'rent and consecutive terms of imprison-

., 
" 

:, : :. :ment .....

30.30 Calculation of terms of imprisomnent.
30.35 Merger of cel ain definite and indeterminate

sentences.
30A0 Release on parole; conditional• , release.

35: Refol natory Sentence of Imprisonment for Young Adults,
Section
35.00 Reformatory sentence of imprisonment for

young adults..
35.05 Place of imprisonment tinder refonnatolT sen-

tence.
35.10 Calculation of,reformatory sentence.
35.15 Parole under refonnatolT sentence.

7
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40 : Fines.
...... Section

" 40200 Fine for felony.
40.05 Nines for misdemeanors and violation.
40.10: Fines for corporations.

÷ 
i .

30 : Sentences
Section
30.00

30.05

30.10

30.15

Title C. Principles of Crim al Liability •

Article

45 : Culpability.
Section
45.00 Definitions of terms.
45.05 Cons 'uction of statutes with respect to culpa-

bility requirements.
45.10 Effect of intoxication upon culpabi!i
45.15 Effect of ignorance or mistake uponculpability.

50 : Parties ,to Offenses -and Liability Thl:ough Accessorial
Conduct. - ,,: :

Section
50.00 Criminal liability'for conduct Of aiiothel:,- : ''
50.05 Factors not constituting exemptions m: defenses.
50.10 Factors constituting exemp ons=0r d.efenses.
50.15 Convictions for different degTeeS 6E offense.
50.20 Criminal liability of €orporations: ....
50.25 Criminal liability and puni hment:6f individual

for corporate conduct.

Title D. Exemptions .from.Criminal Liability

Article . - - =, . ,..

55 : Affirmative Defense.
Section
55.00 Affirmative defense; definition and applicatioi .

• 60 :_Lack of Criminal Responsibility. • : :
Section . . . -..

60.00 Infancy. :
60.05 Mental disease or defec ...... :

"B5: JUs ificatSon. ....
Section .. ; :

65.00 Justification generally.
65.05 • Justifable use of physical force genei:ally.
65.10 Justifiable use of physical force in defense of a

.person, . . . ' -.

65.15 Justifiable use of physical force in defense of
real property, • .

:,: .: • 65,20 Justifiable use.of physical force in defense of
personal pl'opelCcy:: ..... ,

3
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Article

65: ,lus ifieation Con inued
SeeHOn : ....

65.25 3ustifiable use of physical force in resisting un-
lawful an-est.

65.30 Justifiable use of physical force in making an
arrest and in preventing an escape.

70: Immunity.
Section

70.00
70.05

........ 
70.10

70.15
70.20

!mmunity; defined.
Immunity from prosecution.
Immunity; authorities competent to confer it.
Immunity; how and when confezTed.
Waiver of immunity.

75: 0therExemptions and Defenses.
Section

75.00: Duress.
75.05 Enia'apmenk:
75.10 Previous prosecution.
75.15 Untimely prosecution.

PART TWO

SPECIFIC OFFENSES
Title G. Anticipatory and Accessorial Offenses

Article

100: Criminal Solicitation.
Section

100.00
100.05
100.10
100.15
100.20

Criminal solicitation; definitions of terms.
Cl ninal solicitation.
Criminal solicitation; punishment.
Criminal solicitation; no defense.
Criminal solicitation; exemptions and defenses.

105: Conspiracy.
Section

105.00
105.05
105.10
105.15
105.20

105.25 Conspiracy; pleading and proof; necessity
ovel act:

Consph.acy; definitions of tel ns.
Conspiracy in the fourth degree.
Conspiracy in the third degree.
Conspiracy in the Second degree.
Conspiracy in the first degree.

of

4
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Article : .....

105 : Conspiracy--Continued
Section

105.30 Conspiracy; jurisdiction andvenue.
105.35 Conspiracy; defense.

1i0 : A empt.
Section

110.00 AL empt to commit a crime.
110.05 At±empt to commit a crime; punishment.
110.10 Attempt to commit a crime; no defense.
110.15 Attempt to commit a crime; defense.

115 : Cl ninal Facilitation.
Section

115.00 " Ci-iminal facilitation; definitions of terms.
115.05 Criminal facilitation in the third degree.
115.10 Criminal facilitation in the second degree.
115A5 Criminal facilitation in the first degree.
115.20 Criminal facilitation; no defense.
115.25 Criminal facilitation; defense.
115.30 Criminal facilitation; corrob6ration.

120: Accessory after the Fact.
Section

120.00
120.05

120.10

120115

120.20

Accessory after the fact; definition of term.
Being an accessory after the fact in the fourth

degree.
Being an accessory after the fact in the third

degree. 
"

Being an accessory after the fact in the second
degree.

Being an accessory after the fac in the fn'st
degree. .: ....

Title H. Offenses.Against the Person Involving' Physical
Injury Sexual Conduct, Restraint and Intimidation

Article
125 : Assault and Related Offenses.

Section
125.00 Assault in the third degree.
125.05 Assault in the second degree
125.10 Assault in the first degree.
125.15 Menacing.:
125.20: ReckleSs endangerment in the second degree.

5
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140 : Kidnapping, Coercion and Related Offenses.
Section • ....

140.00 False ,imprisonment, kidnapping and custodial
interference; definiti0ns of tel us.

: : :140.05, Fatse imprisonment in the sec0nddegree. 
•

6

Article
125 : Assault and Related Offenses Continued •: • : :

Section
i25.25 Reckless endangerment in the fa'st degree.
125]30 Promoting a suicide attempt. :: :_
125.35 Promoting a suicide attempt; when prosecuta-

ble as attempt to commit murder.

130 : Homicide, Abortion and Related Offenses.
, Sedtion 

130.00 Homicide defined ....
130.05 Homicide; definitions of terms.
130.10 Criminally negligent homicide.
130.15 Manslaughter in the second degree.
130.20 Manslaughter in the first degree.

: =
i30.25 • urder..

iB0:30 Murder ;:. punis en ; 
:plea 

of guilty,
130.35: 1Kurder" proceeding to determine sentence;

• appeal. :
130.40 Abortion.
130.45 Ki.'Uing an. unborn child ....
130:50 Self:abortion.
130.55 Filicide of an unborn child. :'
130.60 Issuing abortional articles.

135:: Sex Offenses. .: =
........ Section'

135.00 Sex offenses ; definitions of terms.
135.05 Sex offenses ; 

•lack 
of c0nsen .

135.10 Sex offenses; defenses and exceptions.
• 135.15 Sex offenses; Corroboration.

135.20 Sexual misconduct.
135.25 Rape in the third degree.
135.30 Rape in the second degree,
135.35 Rape in the f 'st degree.
135,40 Sodomy in the third degree.
i35A5 Sodomy in the second degree.
135.50 Sodomy in the first degree.
135.55 Bestiality.
135.60 Sexual abuse in the second degree.
135.65 Sexual abuse in the first degree

Article , .

145 : Burglary and Related Offenses. •
Section

145.00 criminal tl'espass and burglary; definflions of

145.05 Criminal trespass in the third degree.
145.10 Criminal trespass in the second degree.
145.15 Criminal b:espass in the fa'st de -ee.
145.20 BurglaiT in the fourth degree.

: i45.25' BurglaiT in the third degn-ee:
145.30 Burglary in the secOnd degree.
145.35 Burglary in the f 'st degree.
145.40 Possession of burglar'stools.

150 : Criminal Mischief. •
Seetion

150.00 Cl inal.miscldef in the thh d degree.
150.05 Criminal mischief in the second degree.
150.10 Criminal mischief in the first degree.

Article

140 : Kidnapping, Coercion and •Re!ated Offenses Continued
Section

140.10
140.15
140.20
140.25

140.30
140.35
140.40

: .... 140.45

140.50
140.55
140.60

Ak

Title I.

False imprisonment in the fn'st degree. ::
Kidnapping.
Kidnapping; punishment; plea of guilty.
Kidnapping; proceeding to determine sentence;

appeal ...... -- , -

Kidnapping and ;false imprisonment;, defenses.
Custodial intelfference in the second degree.
Custodial interferenCe in the first'degree.
Substitution of cldldren, : 
Coercion in the second degree.
Coercion in the faust degree. : :
Coercion;,defenSe., ,: :. : ,: :, ,

Offenses Involving Damage to and Intrusion
upon Property :: :

155 : Arson.
Section

155.00
, 155.05

155.10
!55.15
155.20

Arson; definition of term.
Arson in the third degree.:
Arson in the second degree,:.-

: Arson.inthe:fa-stdeg -ee. :: : :: . .
Reckless bm'ning. ,:, : • .....

7:
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Larceny; definitions of teiuns.
Larceny; defined.
Larceny; no defense.
Larceny; defense.
Larceny; pleading and proof.
Larceny; value of stolen propert ¢, how ascer-

tained. -.

Petit larceny.
Grand larceny in the third degree. :
Grand larceny in the second degree.
Grand larceny in the first degree.

% .

: 
:: .... 

: Title $, Offenses InvolvJng Theft:

Artlcle •

160: Larceny ....
Section

160.00
160.05
160.10
160.15
160.20
160.25

170.45

170.50

170.55

170.10
170.15
170.20
170.25
170.30
170.35

170.40•

Robbelw; definitions of teiuns.
Robbeiw; defined.
Robbery in the third degree.
RobbexT in the second degree.
RobbelT in the first degrem

misapplication of pr0pelecy.
Unauthorized use of a propelled vehicle; defini-

tion of term.
Unauthorized use of a propelled vehicle.
Theft of services; definiti0ns of terms.
Theft of services.
Fraudulently obtaining a signature.
Fro'tune telling.
Criminal possession of stolen propel y; defini-

tion of term
Criminal possession of stolen properly in the

third degree.
Criminal possession of stolen properly in the

second degree.
Criminal possession of stolen property in the

fn'st degree.

Criminal possession of stolen pr0perty; pre:
sumptJons.

:

160.30
160.35
160.40
160.45

165 : Robbery:
Section

165.00
165.05
165.10
165.15
165.20

170 : Other Offenses Relating to Theft.
Section

170.00
170:05

• Article

170 : Other Offenses Relating to Theft Continued
Section

170.60 Criminal possession of stolen property; liability
and proof.

170.65 Obscuring identity of a machine in the second
degree.

170.70 Obscuring identit of a machine in the first de-
gree.

170.75 Obscuring identity of a machine; presumptions
and defenses.

A iole
175: Forgery

Seetion
175.00
175.05
175.10
175.15
175.20

175.25

175.30

175.35

175.40
175.45
175.50
175.55
175.60

Title K. Offenses Involving Fraud

and Related Offenses.

Forgery; definitions of terms:
Forgm-y in the third degree.
Forgery in the second degree.
Forgery in the first degree.

L

Criminal possession of a forged instrument in
the third degree.

Criminal possession of a forged instrument in
the second degree.

criminal possession of a forged instrument in
the first degree:

Forgery and criminal possession of a forged
instrument; persons liable.

Criminal possession of forgelw devices.
Criminal simulation.
Unlawfully using slugs; definitions of terms.
Unlawfully using slugs in the second degree.
Unlawfully using slugs in the first degree.

180 : Offenses
Section

180.00

180.05
180.10
180.15
180.20

180.25

Involving False WiJ en Statements.

Falsifying business records; definitions of
telzns.

Falsifying business records in the second degree.
Falsifying business records in the fii t degree.
Falsifying business records; defense.
Tampering with public records in the second

degree: ;..

Tampering with public records inthe first de-
gree .......

9
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Article
180 : Offenses

180.40
180.45

180.50
180.55

185: BribeiT

Involving False Written statements C0ntinued
Section

180.30 Offering a false insh-ument for filing in the
second degree.

180.35 Offering a false instrument for filing inthe first
degree.

Issuing a false certificate.
Issuing a false financial statement; definitions

of terms.

Issuing a false financial Mmtement.
Presenting a false insurance claim.

NOt Involving Public servants,
Offenses.

Section
185.00
185.05•
185.10
185.15
185.20• 
185.25
185.30
i85.35
185.40
185.45

and Related

Commercial bribing.
Commercial bribe receiving.
BribeiT of labor• official; definition of term.
Bribing a labor official.
Bribe receiving by a labor official.
Sports bribeiT; definitions of terms.
Sports bribing.
Sports bribe receiving.
Tampering with a spor s contest.
Rent gouging.

Section
195.00
195.05
195.10
195.15
195.20
I95.25'
195.30

:195.35
195.40

Issuing a bad check; definitions of terms.
Issuing a bad check.
Issuing a bad check; presumptions.• 
Issuing a bad check; defenses.
False adveriSsing.
Ci zfinal impersonation.
Concealing a will.
Misconduct by corporate director.
Misconduct at corporate election.

10

190 : Frauds on Creditors.
Section

190.00 Fraud in insolvency.
190.05 Fraud involving a securiLsr interest.
190.10 Fraudulent disposition of mortgaged properly.
190.15 Fraudulent disposition of properly subject to a

conditional sale contract.

i95 : Other Frauds:

i
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Title L. Offenses against Public Administration

Article
200: Official misconduct and Obstruction Of Public Servants

Generally,
Section

. 200.00 Official misconduct.• 
200.05 ObstrucL-ing gOvernmental administration.
200.10 Refusing to aid apeace officer.
200.15 Obs 'ucting firefighting oPerations, i

2()5 :' Bribery-InVolving .P iblic Servants and Relate(t-Offenses:
Section

.- 
. 

205.00 Bribery. : . =-

205.05 Bribe receiving.
" 205.10 

' 
Briberyi no defense. .... ......

" : 205.15 Rewarding official misconduct, : ,:
: 205.20 Receiving reward for official misconduct.

205,25 Giving unlawful gratuities.
205.30 Receiving unlawful gratalitSes - :

- Bribe giving and bribe receiving for public office;
definition of term. : ,

Bribe giving for public office.
Bribe receiving for public office.

10 : Escape and Other Offenses Relating to Custody.
Section '

210.00

205.35:

205.40
205.45

210.05
210.10
210.15

- 210 0:

210.25
210.30

210.35
:: 210.40

210.45
210.50

:q, 7210.55

• r- .

Escape and other offenses relating to custody;
definitions of terms. :"-

Escape in the third degree.
Escape in the second degree. 

:

Escape inthe fit'st degree.
Harboring an escapee in the second degree.
Harboring an escapee in the first degree.
Promoting prison contraband in the second de-

gree.

Promoting prison contraband in the first degree.
Resisting arrest in the second degree.
Resisting arrest in the fit'st degree.

• Bail jumping in the second degree.
:Bail jumping in the fit'st degree. - ::



v -

i
PROPOSED PENAL LAW PROPOSED PENAL LAW

Artlole
215 : Perjury and Related Offenses.

Section
215.00 Perjury and related offenses; definitions of

terms.
• 215.05 Perjury in the third degree. •

215.10 Perjury in the second degree.
215.15 Perjury in the first degree.
215.20 Perjury; pleading and proof where inconsistent

statements involved.
215.25 Perjury; defense.
215.30 Perjury; no defense.

: 215.35 Making an apparently sworn false statement in
the second degree.

215.40 Making an apparently sworn false statement in
the first degree.

• 215.45 Making a punishable false written statement.
215.50 Perjury, making an apparently sworn false

statement, making a punishable false written
statement; requirement of corroboration.

215.55 Subornation of perjury in the third degree.
215.60 Subornation of perjury in the second degree.
215.65 Subornation of perjury in the first degree.

220: Other Offenses Relating to Judicial and Other Proceedings.
Section

220.00
220.05
220.10
220.15
220.20
220.25
220.30
220.35

220A0
220.45
220.50
220.55

220.60
220.65

220.70
220.75

Bribing a witness. :
Bribe receiving by a witness.
Tampering with a witness.
Bribing a juror.
Bribe t'eceiving by a juror.
Tampering with a juror.
Misconduct by a juror, :
Tampering with physical evidence;

of tezuns.

Tampering with physical evidence.
Compounding a crime.
Criminal contempt.
Criminal contempt; prosecution and punish-

ment.

Criminal contempt of the legislature.
Criminal contempt of a temporary state commis-

sion.
Unlawful grand jury disclosure.
Unlawful disclosure of an indictment.

definitions .

12
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Title M.: Offenses against Public Health and Morals

Article

225 : Narcotics Offenses.
Section

225.00
225.05

degree.
225.10 Criminally

degTee.
225.15 Criminally

gree.
225.20 Criminally
225.25 Criminally
225.30 Criminally

:230: Gambling Offenses.
Section

230.00
230.05
230.10
230.15
230.20
230.25
230.30

Narcotics offenses ; definitions of terms.
Criminally possessing narcotics in the third

possessing narcotics in the second

possessing narcotics in the first de-

possessing narcotics ; presumptions.
selling narcotics in the second degree.
selling narcotics in the first degree.

Gambling offenses; definitions of teiuns.
Promoting gambling.
Feloniously promoting gambling.
Possession of gambling records.
Possession of gambling devices.
Lottery Offenses; no defense.
Gambling offenses; prestunptions.

235 : Prostitution And Related Offenses.
Section

235.00
235.05
235.10
235.15
235.20
235.25

Prostitution.
Promoting prostitution; definitions Of terms.
Promoting prostitution in the third degree.
Promoting Prostitution in the second degree.
Promoting prostitution in the first degree.
Permitting prostitution.

240: Obsceni yand Rdated Offenses.
SeXton

240.00
240.05
240.10
240.15
240.20
240.25
240.30

Obscenity; definitions of terms.
Obscenity.
Obscenity; presumptions.
Obscenity; defenses.
Disseminating indecent material to minors.•
Disseminating indecent comic books:
Failing to identify a comic book publication.

13¸
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Title N. offenses against Public Order

Article -':

245 : Riot, Unlawful Assembly and Criminal Anarchy. :=:
Section ,:: :

245.00 Riot. -: 
245.05 Unlawful assembly. ::
245.10 Criminal anarchy.

250: Disorderly Conduct, Harassment and Related Offenses.

Article
• 260 : Offenses Affecting the Mal/tal Relationship--Continued

Section .
260.20 Unlawfully procuring a marriage certificate,

• bigamy; defenses; : j': 
-

:
260.25 Incest.
260.30 Incest; corroboration. :

25o:05
250.10
250.15
250.20
250.25
25 3o
250.35

255: Offenses Against Privacy of Communications. 
"

Section '

255.00 Eavesdropping; definitions of tezzns.
255.05 Eavesdropping.
255.10 Possession of eavesdropping devices.
255.15 Failure to repoi wiretapping.
255.20 Divulging an eavesdropping order.
255.25 Tampeldng with private communications.
255.30 Tampering with private communications; de-

fenses.
Failing to report criminal communications.255.35

Title O. Offenses Against Marriage, the Family, and the Welfare
of Children and Incompetents

Article
260: Offenses Affecting the ! {ai'ital Relationship.

Section
260.00
260105
260.10
260.15

Unlawfully solemnizing a marriage.
Unlawfully issuing a dissolution decree.
Unlawfully proaui ing a marriage license.
Bigamy.

14

Section _ 1.:

250.00 Disorderly conduct, harassment and related
offenses; de tions of tin-ms. •

Disorderly conduct.
Harassment. •

Loitering.
Public intoxication. '
Criminal nuisance.
Offensive exhibition.
Cruelty to animals. 

....

265 : Offenses Relating to Children and Incompetent .
Sgction" ....

265.00 Abandonment of a child. 
265.05 Non-support of a child
265.10 Endangering the welfare of a child.
26515 Unlawfully dealing with a child.
265.20 Endangering the welfare of an incompetent per-

_ 
.. son., • - - 

: 
"

Title P.: Offenses Against Public Safety

Article
270 : Firearms and Other Dangerous Weapons.

SectiOn :
270.00 Definitions.
270.05 Possession of weapons and dangerous instru-

menks and appliances.
270.10 Manufacture, transpol% disposition and deface-

ment of weapons and dangerous instruments
and appliances.

:: 270.i5 Presumptions of possession, unlawful intent
.... and defacemel .

270.20 Exemptions
270.25 Certain wounds.t0 be repoi ed.

- 270.30 : Certain convictions t0be rep01 ed.
270.35 Prohibited use of weapons.

275 :. Other Offenses Relating to Public Safety. • : :
Section . : . . . .

275.0(i Unlawfully dealing with fa-eworks.
: ; 275.05 : Unlawfully possessing noxioUs matdrial: 

= "° 

275.10 Creating a hazard. : .... :
275.15 Unlawfully refusing to yield a par£ft line.

15
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Warrant to sheriff to search.
Seizure and forfeiture Of equipment used in

photographing, filming, pr0ducing, manufac_
mring, projecting or distributing porno-
graphic still or motion pictures.

410: 
Seizure and Desh'uction of Contraband in Relation to Fire-

Section alzns and Other Dangerous Weapons.

410.00 Des uction of weapons and dangerous instru-
ments, appliances and substances.

415: Seizure and Destruction of Contaabandin Relation to Fb:e-
works.

Section .

415.00 Seizure and destruction of fireworks.

16

Section
405.00
405.05

PART THREE

ADMINISTRATIVE AND CIVIL PROVISIONS
Title V. Seizure and Destruction of Contraband

Article

400: 
Seizure and Des 'uction of Contraband in Relation ix)

Gambling.
Section

400.00 Seizure of gambling implements authorized.
400.05 Gambling implements to be destro:Ted or de:

livered to distlqCt attorney.
400.10 Gambling implements to be destroyed upon con-

viction.

400.15 Seizures of slot machines and arrest of 
personin possession.

400.20 Desh'uction of slot machines by magish.ate.
400.25 Destruction of slot machines by the trial COUld.
400.30 Disposition of contents of destroyed gambling

articles and apparatus.

405" Seizure and Destruction of Conh'aband in Relati0n to Ob-
scenitzy.

Title W. Licensing Provisions

Article
420: Licensing Provisions in Relation to Fireazmas.

Section
420.00 Licenses to carry, possess, repair and dispose of

firearms.

425: Licensing Provisions in Relation to Fireworks.
Section

425.00 Permits for public displays of fireworks.

Title X. Civil Provisions

Section
430.00
430.05

Illegal wagers, bets and stakes.
Conh'acts on account of money or propel

wagered, bet or staked are void.
430.10 Securities for money lost at gaming, void.
430.15 Certain transfers of property in pursuance of

lottery, void.
430.20 Contracts, agTeements and securities on account

of lottery, void.
430.25 Property staked may be recovered.
430.30 Losers of certain sums may recover them.
430.35 oney paid for lottery tickets may be recovered

by action.
430.40 Property offered for disposal in lotteries, for-

felled.
430.45 Pl-izes in lotteries, folffeited.

435: Civil Provisions in Relation to Prostitution.
Section

435.00 Removal of tenants using premises for prostitu-
tion purposes.

Article
430 : Civil Provisions in Relation to Gambling.

Title Y. Laws Repealed; Time of Taking Effect

Article

500 : Laws Repealed; Time of Taking Effect.
Section

500.00 Laws repealed.
500.05 Time of taking effect.

S

N.Y. Proposed Penal Law %4 Spec.Pamph.--2 17



7 .: TEXT OF PROPOSED LAW :

AN AcT providing for the punislunent of offenses, constituting
chapter forty of the consolidated laws: ....

The People of the State of New York, 'epresented in Senate and
Assembly, do enact as follows: " : :

CHAPTER 40 OF THE CONSOLIDATED LAWS

: . : PENAL LAW .

PART ONE

ARTICLE 1:

Section
1.00 Short title.
1.05 General pui poses.

§ 1.00 Short title
This chapter shall be known as the "Penal Law."

i

§1.05 Gener purposes

GENERAL PROVISIONS :
TITLE A. TITL ,. NERAL PURPOSES,
GENERAL RULES OF CONSTRUCTION,

AND DEFINITIONS
SHORT TITLE AND PURPOSE

The general purposes of the provisions of this Chapter are:
• 1. To proscribe conduct which unjustifiably and inexcusably

causes or tiu-eatens substantial haima to individual or public
interests; ......... :

• 2. To:give fair warning of the nature of: the: conduct
pr0se ibed and of the sentences authorized up o conviction;

: 3. To define: the act'or omission and the accompanying
mentaist te which Constitute;each offense;. : : :

19
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PROPOSED PENAL LAW Pt. IT. A SHORT TITLE, ETc. § 10.00

4. To differentiate 
on reasonable 'ounds behveen serious the provisions of law existing at the time of the commissionand minor offenses and 

to prescribe proportionate penalties thereof in the same manner as if this chapter had not been en-therefor; and
5. To insure 

the public safety-by preventing the 
coronas-acted.sion of offenses through the 

deterrent influence of the sentences 
§ 

5.10 Gther linaRations of scope, ppUcation and function ofauthorized, 
the rehabilitation of those convicted, and 

their con-
fmement when 

required in the interests of public 
protection, 

this'chapteri
ARTICLE 

5: GENERAL RULES OF CONSTRUCTION
Seetlon - APPLICATION
5.00 

Penal Law not strictly construed.5.05 ApPlication 
of chapter to offenses committed before 

and afterenactment.
5.i0 Other 

limitations of scope, application and function 
of thischapter.

i

J

§ 5.00 Penal Law not strictly construed
The 

general rule that a penal statute is to be strictly 
con-strued does 

not apply to this Chapter, but the provisions 
hereinmust be conshuled 

according to the fair impoi of their 
termsto 

promote justice and effect the objects of the law:

§ 5.05 
Application Of Chapter to offenses commi ed before

and after enactment
1. The 

provisions of this chapter shall govern the construc-tion and 
punishment of any offense defined in this 

chapterand commi
ed after the effective date thereof, as well 

as the
construction 

and application of any defense to a 
prosecutionfor such an offense.

2. Unless 
expressly stated othe! vise, or unless 

the con-
text otherwise 

requires, the provisions of this chapter 
shaI1govern the 

construction and punishment Of any offense 
definedoutside of this chapter 

and committed after the effective dateof this chapter 
as well as the construction and application 

of
any 

defense to a prosecution for such offense.
3. The 

provisions of this chapter do not apply to or 
g0vei

the construction 
or punishment of any offense committed 

prior
to the effective 

date of this chapter, or the construction 
or ap-plication of 

any defense to a prosecution for such 
an offense.Such an offense 

must be construed and punished according 
to20

I. Except as otherwise provided, the procedure governing
the accusation, prosecution, conviction and punistunent of offend-
ers and offenses is not regulated by tlfis chapter but by the code
of criminal procedure.

2. This chapter does not affect any power conferred by law
upon any courbmartial or other military authority or officer
to prosecute and punish conduct and offenders violating militaiT
codes or laws.

3. This chapter does not bar, suspend, or othel ise affect
any right of liability to damages, penalty, forfeiture or other
remedy authorized by law to be recovered or enforced in a
civil action, regardless of whether the conduct involved in such
civil action or matter constitutes an offense defined in this
chapter.

ARTICLE 10 : DEFINITIONS

§ ! 0.00 D finitions of terms of general use in this chapter
Except where different meanings are expressly specified in

subsequent provisions of this chapter, the following terms have
the following meanings:

!. "Person" means a human berg, and where appropriate,
a public or private corporation, an unincorporated association,
a partnership, a government o!" a government agency.

2. "Possess" means to have physical possession or otherwise
to exercise dominion or conh'ol over tangible, movable property.

3. "Physical injury" means pain of a substantial nature, or
any illness or impairment of physical condition.

4. "Serious physical injury" means physical injury which
creates a substantial risk of death, or which causes serious and
protracted disfigurement, protracted impairment of health or
protTacted loss or impah'ment of the function of any bodily
organ ......... i

5. "Deadly physical force" means physical force capable
of producing death or serious physical injury.

21



J10,00 PROPOSED PENAL LAW
Pt 16. "Deadly 

weapon', means aninstrument, article 
or sub-

stance readily 
capable ofinflicting death or serious 

physicalinjury, and sO mad%
designed or c0nstructed that such is itsprimary function.

7 "Dangerous 

weapon" means an instrmnent, 
article or

substance which, 
regardless of its primary function, 

is readily
capable of being 

used to produce death or serious 
physical injm,y.8. "Public 

servant', 
means (a) any public officer 

or emp!oyee
of the state 

01" of any Political subdivision thereof 
oi" of any gov-

ermnenta! instrumentality 
within the state, and 

(b) any personTle

exercising'. 

publicthe 
functionSservant 

includes 
a person°f 

any such public officer or employee.

u
,i91eermi

gmatedto b who has been elected

• 
" " " -eans 

any person who is a member of 
any jury,

including a 'and 
jury, impaneled by any court in 

this state
many action 

or proceeding or by any officer authorized 
by law

to impanel a 
jm'y in any action or proceeding. The 

term juror
also includes 

a person who has been drawn or sun
noned to at-tend as a prospective juror.

T. B: OFFENSES AND SENTENCES §: :15:10

§ 15.(}5 Felony; definition, classifications and designati0n
1. Definition. An offense is a felony if a person convicted

%hereof may be Sentenced to a term of: imprisonment which is
in excess of one year.

2. Classifications. Felonies are classified, for the purpose
of sentence, into five categories as follows :

(a) Class A felonies;
(b) Class B felonies;
(c) Class C felonies.; . . .
(d) Class D felonies; and
(e) ClassE felonies. ...... :

OFFENSES AND SENTENCES

D FxmTm S CLASSIFICATION
OF VENSES

15.00 Classification of offenses.
15.05 Felony; 

definition, classification and designation.15.10 Misdemeanor; 
definition, classification and 

designation.15.15 
Violation; definition and designation.

§ ]5.00- Classification of offenses
1. Offense. 

The term "offense" means a breach 
of any law

of this state 
or of any law, local law or Ordinance of 

a political
Subdivision 

of this state, other than one that defines 
a 

"trafficinfraction,!' 
for which a seritence to a%erm of 

imprisonmentor to a fine 
is authorized upon conviction thereof. 

An offenseis either a crime, or a violation. : .... .
2. Crime. 

Tlie term ,,crime,, c0mpri eS felbnies 
and miS-demeanors.

3. Violation. -Every 
offense which is not a- crime 

is
"violltion.,, :

22 :

Section- ,

TITLE 13.
ARTICLE 15:

3. Desig nation. The paiticular classification of each felony
defined, in this Chapter is expressly designated.in the section
or article defining it. Any offense defined .outside-this chapter
which is declared by law to be a felony without specification of
the classification thereof or wtfich, by.virtue of an expressly
specified sentence, is within the definition set forth.in Subdivi-
sion one of this section shall be deemed a class E felony.

§ 1 5. ! 0 Misdemeanor; definition, eIassiiieations and desig-
nation

1. Definition. An offense is a misdemeanor if a person con-
vieted thereof may be sentenced to a term of imprisonment
which is in excess of fifteen days but wlfich cannot exceed one
year.

2. Classifications. i isdemeanors are classified, for the pur-
pose of sentence, into three categories as follows :

(a) Class A misdemeanors; 
....

(b) Class B misdemeanors;and 
" " 

....
(c) Unclassified misdemeanors. ..... :

3. Designation. .....

(a) Each misdemeanor defined in this chapter is either
a class A or a class B misdemeanor, as expressly desig mted
in the section or article defining it.

(b) Any offense defined ou ide this cl apter which is
declared by !a

'
to be a misdemeanor without specification

of the classification thereof or the sentence authorized upon
convi&ion shall be deemed a class A misdemeanor: ....• 

(c) Any offense defined outside %his chapter which, by
vii%ue of an expressly, specified sentence, is within .the
definition set forth i subdivision one of tlfis section shall
be deemed an unclassified misdemeanor.
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4. Exception. 
The Provisions Of this section do not applyto any 

Offense for whlch:the sentence is expressly specified 
in aprovision 

enacted prior to the effective date of this chapter, 
ifsuch offense was not a crime prior to that date.

§ 15.15= Viol uo ; ae ition ae ign Uon
1. Definition. An offense is a violation if:

(a) A person convicted thereof may be sentenced 
to aterm 

of imprisonment which cannot exceed fifteen 
days;or

(b) The only sentence authorized is a fine.
2. Designation. 

Every violation defined in this chapter 
isexpressly 

designated as such. Any offense defined outside 
thischapter 

which is not expressly designated a violation 
shall bedeemed a viblation if:

(a) Notwithstanding any other express designation, 
itis within 

the definition set forth in subdivision one of 
thissection; or

(b) 
The 

sentence is expressly specified in a 
provisionenacted 

prior to the effective date of this chapter and 
theoffense was not a cringe prior to that date.

§ 20.00 Authorized dispositions
!. In 

general. EvelT person conVicted of an offense 
shall 

- :
be sentenced in accordance with this title. i

2. Class 
A felony. Every person convicted of a 

class Afelony shall 
be sentenced to imprisonment in accordance 

with section 30.00 
unless such person is sentenced to death 

in accord- !ante with section 130.35 or section 140.25.

3. Revocable dispositions; probation 

i

charge. When a person € .......... and condlhonal dis-
where authoriz - - - :_,o tm c ea oI an offense, the cour

- =t* u j, art, icle L-went r ....... b,
,r-.,v% may sentence such per-son to a 

period of probation or to a period of conditional discharge as 
provided in that article. Such sentence shall be deemed 

atentative 
one to the extent that it may be altered or revoked 

in accordance 
with ai icle twenL-y-five, but for all other 

purposesshall 
be deemed to be a fmaI judgment of conviction.

24

ARTICLE 20: AUTHORIZED DISPOSITION
OF OFFENDERS

! T. B OFFENSES AND SENTENCES § 20.00

In any case where the COUl% imposes a sentence of probation,
it may also impose a fine authorized by article forty.

i: 4. Other dispositions. When a person is convicted of an
offense, other than a class A felony, and not sentenced to a period
of probation or to a period of conditional discharge, or when

ii a sentence of probation or of conditional discharge is revoked,
: the sentence of the COUl shall be as follows :

(a) A term of imprisonment authorized by article thirt:y;
or

(b) Where authorized by article thi_rty-five, a reformatory
period of imprisonment as providecl in that al zicle; or

(c) A fine authorized by article f01%y, provided, however,
that when file conviction is of a class B felony or of any
felony definedin article two hundred twenty-five, the
sentence shall not consist solely of a fine; or

: (d) Both imprisonment and a fine; or

(e) Where authorized by section 25.20, absolute discharge
as provided in that section.

In any case where a person has been sentenced to a perio l
of probation and a fine, if the part of the sentence that provides
for probation is revoked, the court Shall sentence such person
to imprisonment.

5. Corporations. When a corporation is convicted of an
offense, the sentence of the court shall be as follows :

(a) A fine authorized by section 40.10; or

(b) Where authorized by section 25.05, a period of condi-
tional discharge as provided in that section; or

(c) Where authorized by section 25.20, absolute dis-
charge as provided in that section.

In any case where a corporation has been sentenced to a
period of Conditional discharge and such sentence is revoked,
the court shall sentence the corporation to pay a fine.

6.' Civil penalties. This section does not deprive tile court
of any authority conferred by law to decree a forfeiture of
propert:y, suspend or cancel a license, remove a person from
office, or impose any other civil penalty and any appropriate
order exercising such authority may be included as part of the
Judgment of conviction.
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5

I T. B OFFENSES AND SENTENCES § 25.05

"I

§25°00 Sentence of probation
1. Criteria. The court may sentence a person to a period of

probation upon conviction of any crime other than'a class A fel-
ony if the court, having regard to the nature and circumstances
of the crime and to the history, character and condition of the
defendant, is of the opinion that :

(a) Institutional confinement of the defendant is not
necessary for the protection of the public;

(€) Such disposition is not inconsistent with the ends
of justice.

Provided, however, that the court shall not impose a sentence
of probation in any case where it sentences a defendant for more
than one crime and imposes a sentence of imprisonment for any
one of the crimes, or where the defendant is subject to any undis-
charged indeterminate or reformatory sentence of imprisonment
imposed at a previous thne by a court of this state.

2. Sentence. When a person is sentenced to a period of pro-
b'ation the court shall impose the period authorized by subdivi-
sion thzee of this section and shal! specify, in accordance with
section 25.10, the conditions to be complied with. The court may
modify or enlarge the conditions or, if the defendant commits
an additional offense or violates a condition, revoke the sentence
at any time prior to the exph'ation or termination of the period
of probation.

6

(b) The defendant is in need of gtfidance, training or
other assistance which, in his case, can be effectively admin-
istered through probation supervision;, and

ection

25.00 Sentence of probation.
25.05 Sentence of conditional discharge.
25.10 Conditions of probation and of conditional discharge.
25.15 Calculation of periods of probation and of conditiona! dis-

charge. •

25.20 Sentence of absolute discharge.

ARTICLE 25: SENTENCES OF PROBATION,
CONDITIONAL DISCHARGE AND

ABSOLUTE DISCHARGE

3. Periods of probation. Unless terminated sooner in accord-
ance with the code of criminal procedure, the period of probation
shall be as follows:

(a) For a felony, the period of probation shall be five
years;

(b) For a class A misdemeanor, the period of probation
shall be three years;

(c) For a class B misdemeanor, the period of probation
shall be one year; and

(d) For an unclassified misdemeanor, the period of proba,
tion shall be three years if the authorized sentence of impris-
onment is in excess of three months, otherwise the period of
probation shall be one year. •

§ 25.05 Sentence of conditional discharge
'r 

1. Criteria. The court may impose a sentence of conditional
discharge for an offense if the com't, having regard to the nature
and circzm stances of the offense and to the history, character
and condition of the defendant, is of the opinion that neither the
public interest nor the endsof justice would be served bY a sen-
tence of imprisonment or a fine and that probation supelwision
is not appropriate; provided, however, that the court shall not
impose a sentence of conditional discharge for a class A or class
B felony or for' any felony defined in article two hundred venty-
five.

When a sentence of conditional discharge isimposed for a fel-
ony, the court shall set forth in the record the reasons for its ac-
tion.

2. Sentence. when the court imposes a sentence of condi-
tional discharge the defendant shall be released with respectto
the conviction for which the sentence is imposed without impris-
onment, fine or probation supervision but subject, during the
period of conditional discharge, to such conditions as the court
may determine. The com't shall impose the period of condi-
tional discharge authorized by subdivision tlu,ee of this section
and shall specify, in accordance with section 25110, he conditions
tO be complied with. The cour may m0difyor enlarge the condi.-
ti0ns or, if the defendant commits an additional offense• or rio-'
!ares a condition, revoke the sentence at any time prior to the ex-
piration or termination Of the Period of conditional discharge.
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31 
: 
Periods of Conditi0 ai discharge. UniesS erminated soon-

er in accordance With the code Of Criminal procedure, the periods
of conditional discharge shall be as follows :

(a) Three years in the Case of a felony; and

(b) One year in the case of a misdemeanor or a violation.

T. B OFFENSES AND SENTENCES § 25.15

§ 25. ! 0 Conditions of probation and of condi ona.l discharge
1. In general. The conditions of probation and of conditional

discharge shall be such as the court, in its discretion, deems rea-
sonably necessary to insure that the defendant will lead a law-
abiding life or to assist him to do so.

2. Conditions relating to conduct and rehabilitation. When
imposing a sentence of probation or of conditional discharge, the
COUl% may, as a condition of the sentence, require that the defend-
ant:

(a) Avoid injurious or vicious habits;

(b) Refrain from frequenting unlawful or disreputable
places or consorting with disreputable persons;

(c) Work faithfully at a suitable employment or faith-
fully pursue a course of study or of vocational training that
will equip him for suitable employment;

• (d) Undergo available medical or psychiatric treatment:
and remain in a specified institution, when required for that
purpose;

(e) Support his dependents and meet other family re-
sponsibilities;

(f) 1VIake restitution of the fruits of his offense or make
reparation, in an amount he can afford to pay, for the loss or
damage caused thereby;

(g) If:a minor, (i) reside with his parents or in a Suitable
foster home or hostel as referred to in section six-f of the
correction law, (ii) a end school, (iii) spend such part of
the period of the sentence as the court ]nay direct, but not
exceeding Lvo years, in a facility made available by the
division for youth pursuant to subdivision L-wo of section
five hundred wo of the executive law, provided that admis-
sion o such facility may be made only with the prior con-
sent Of the. division for youth, (iv) attend a non-residential
prog

-am 
for such hours and pursuant to a Schedule pre-

scribed by the court as suitable fora program Of rehabilita-
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tion of youth, (v) contribute to his own support in any home.:
foster home or hostel;

(h) Post a bond or other security for the performance of
any or al! conditions imposed;

(i) Satisfy any other conditions reasonably related to his
rehabilitation.

3. Conditions relating to supervision. When imposing a sen-
fence of probation the cou!% in addition to any conditions irm-
posed pursuant to subdivision two of this section, shall require
as conditions of the Sentence, that the defendant:

(a) Report to a probation officer as directed by the court
or the probation officer and permit the probation officer to
visit him at his place of abode Or elsewhere;

(b) Remain within the jurisdiction of the €om unless
gl-anted permission to leave by the cout± or the probation
officer; and

(c) Answer all reasonable inquiries by the probation offi-
cer and promptly notify the probation officer of any change
in address or employment.

§ 5.1 5 Calculation of periods of probation and of condition-
al discharge

1. A period of probation or of conditional discharge com-
mences on the day it is imposed and multiple periods, whether
imposed at the same or at different times, shall run concul 'ently.

2. When a person has violated the conditions of lfis probation
or conditional discharge and is declared delinquent by the court,
the declaration of delinquency Shall interrupt the period of the
sentence as of the date of the delinquency and such interruption
shall continue until a final determination as to the delinquency
has been made by the court pursuant to a hearing held in accord-
ance with the provisions of the code of criminal procedure.

3. In any case where a person who is under a sentence of pro-
bation or of conditional discharge is also under an indeterminate
or a reformatory sentence of imprisonment imposed for some
other offense by a court of this state, the selwice of the sentence
of imprisonment shall satisfy the sentence of probation or of con-
ditional discharge unless the sentence of pl'obation or of condi-
tional discharge is revoked prior to the next to occur of parole or
conditional release under, or satisfaction of, the sentence of im-
prisonment ......
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§ 25.20 Sen*ence of absolu,e discharge

1. Criteria. The court may impose a sentence of absolute
discharge in any case where it is authorized to impose a sentence
of conditional discharge under section 25.05 if the court is of the
opinion that no proper purpose would be served by imposing any
condition upon the defendant's release.

When a sentence of absolute discharge is hnposed for a felony,
the COUl shall set forth in the record the reasons for its action.

2. Sgntence. When the cou!%'imposes a sentence of absolute
discharge, the defendant shall be released with respect to the con-
viction foz which the sentence is imposed without imprisonment,
fine-or probation' Supervision. A Sentence of absolute discharge
is for all purposes a fin!l judgment of conviction. .....

" "7' ;

ARTICLE 30: SENTENCES OF IMPRISONMENT
Section ;

30.00 Indeterminate sentence of imprisonment for felony.
30.05 Altezmative d.efinite sentence foz- class D or class E felony[
30.10 Sentence of imprisonment for persistent felony offender.
80.15 Sentences of imprisonment for misdemeanors and violation.
30.20 Place of imprisonment.

30.25 ConculTent and consecutive tel*mS of imprisonment.
30.30 Calculation of terms of imprisonment.
30.85 Merger of certain definite and indeterminate sentences.
30.40 Release on parole; conditional release.
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§ 30.00 Indeterminate sentence of imprisonment for feIony
1. Indeterminate sentence. A sentence of impi.isonment for

a felony shall be an indeterminate sentence. When such a Sen-
±ence is imposed, the court shall impose a maximmn term in ac-
cordance with the provisions of subdivision Do of this section
and the minimum period of imprisonment shall be as provided in
subdiyision three of this section. "

2. Maximmn term of sentence. The maximum term of an in-
determinate sentence shall be at least three years and the term
shall be fixed as follows :

• 
(a) For a class A felony, the term shall be life imprison-

ment;
.... 

(b) For a class B fel0ny, the term shall be fixed by the
court, and shall not exceed twenty-five years; ' - : :
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(c) For a class C felony, the term shall be fixed bythe
coul% and shall not exceed fifteen years ;

(d) For a class D felony, the term shall be fixed by the
court, and shall not exceed seven years ; and

(e) For a class E felony, the term shall be fixed by the
court, and shall not exceed four years.

3. h,Iinimum period of hnprisonment. The minimum period
of imprisonment under an indeterminate sentence shall be at
least one year and shall be fixed as follows :

(a) In the Case of a class A felony, the minimum period
shall be fixed by the court and specified in the sentence.
Such minimum period shall not be less than fifteen years
nor more than twenty-five years;

(b) Where the sentence is for a class B, class C or Class D
felony and the court, having regard to the naLure and cir-
cumstances of the crime: and to the history and character
of the defendant, is of the opinion that the ends Of justice
and best interests of the public reqLdre that the court fix a
minimum period of imprisonment, the court may fix the mini-
mum period. In such event, the minimum period shall be
specified in the sentence and shal! not be more than one-third,

.... of the maximum term imposed. When the minimumperiod
of imprisonment is fixed pursuant to this paragraph, the
court shall set forth in the record the reasons for its action;
and.... 

(c) In any other case, the minimum Period of imln'ison-
: merit Shall be fixed by the state board of parole in accordanc

: with the provisions of the Correction law.

§ 30.05 Alternative definite sentence for class D or E felony
Notwithstanding the provisions of Section 30.00 of this article,• 

when a person is: sentenced for a Class D or class E felony and
the court; having regard to the nature and circmnstances of the
crime and.to the history and character of the defendant, is of the
opinion thata Sentence of hnprisonment is necessary but that .it
would be unduly harsh to impose an indeterminate sentence, the
court may impose a definite sentence of imprisonment and fix a
term of one year or less.

: .... ; : " (
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§ 30.!0 sentence of imprisonment for persistent felony of-
fender

1. Definition of persistent felony offender.
(a) A persistent felony offender is a person who stands con-

vieted of a felony after having previously been convicted of two
or more felonies, as provided in paragraphs (b) and (c) of this
subdivision.

T.B OFFENSES AND SENTENCES §30.25

sentence is imposed the term shall be fixed by the court, and shall
not exceed one year.

2. Authorized sentence. When the court has found, pursuant
to the provisions of the code of Criminal procedure, that a person
is a persistent felony offender, and when it is of the opinion that
the history and character of the defendant and the nature and
circmnstances of his criminal conduct indicate that extended in-
carceration and lifetime supervision will best serve the public in:
terest, file court, in lieu of imposing the sentence of imprison-
ment authorized by section 30.00 for the crime of which such
person presently stands convicted, may impose the sentence of
imprisonment authorized by that section for a class A felony. In
such event the reasons for the court's opinion shall be set forth in
the record.

§ 30.15 Sentences of imprisonment for misdemeanors and
violation

1. Class A misdemeanor. A sentence of imprisonment for a
class A misdemeanor shall be a definite sentence. When such a
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(c) For the purpose of determining whether a person has two
or more previous felony convictions, two or more convictions of
crimes that were commi ed prior to the time the defendant was
imprisoned under sentence for any of such convictions shall be
deemed to be only one conviction.

(b) A previous felony conviction within the meaning of para-
graph (a) of this subdivision is a conviction of a felony in this
state, or of a crime in any other jurisdiction, provided :

(i) that a sentence tO a term of imprisomnent in excess
of one year, or a sentence to death, was imposed therefor;
and

(ii) that the tefendant was imprisoned under sentence
for such conviction prior to the commission of the present
felony; and

(iii) that the defendant was not pardoned on the ground
of innocence.

2. Class ]3 misdemeanor. A sentence of imprisonment for a
class B misdemeanor shall be a definite sentence. When such a
sentence is imposed the term shall be fixed by the court, and shall
not exceed three months.

3. Unclassified misdemeanor. A sentence 'of imprisonment
for an unclassified misdemeanor shall be a definite sentence.
When such a sentence is imposed the term shall be fixed by the
court, and shall be in accordance with the sentence specified in
the law or ordinance that defines the crime.

4. Violation. A sentence of imprisonment for a violation
shall be a definite sentence. When such a sentence is imposed
the term shall be fixed by the eOUl% and shall not exceed fifteen
days.

In the ease of a violation defined outside this chapter, if the
sentence is expressly specified in the law or ordinance that defines
the offense and consists solely of a fine, no term of imprisonment
shall be imposed.

§ 30.20 Place of imprisonment
1. Indeterminate sentence. When an indeterminate sentence

of imprisonment is imposed, the eom't shall commit the defendant
to the custody of the state depal"zment of correction fol; the reign
of his sentence and until released in accordance with the law.

2. Definite sentence. When a definite sentence of imprison-
ment is imposed, the court shall commit the defendant tO the
county or regional correctional institution for the term of his
sentence and until released in accordance with the law.

:§ 30:25 Concurrent and eonseeutive£erms of imprisonment
!. Except as provided in subdivision two of tt s section,

when multiple sentences of imprisonment are imposed on a
-person atthe same time, or when a person who is subject to any
undischarged telzn of imprisonment imposed at a previous g_me
by a court of this state is sentenced roan additional term of
imprisonment, the sentence or Sentences imposed by the court
:shall run either eoneulTently 0r consecutiyely with respect to
each 0/:her ail d the Undischarge8 term or reigns in Such manner
s the Cou! dfrects at the t:ime 6fsentence: If the C0Ul does
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not-specify the manner in which a sentence imposed by it is to
run, the sentence shall run asfollows :

(a) An indeterminate sentence shall run concurrently
with all other terms; and

(b) A definite sentence shall run concurrently with any
sentence imposed at tile same time and shall be-consecutive
to any other telma.

2. When more than one sentence of imprisonment is imposed
on a person for offenses which are Such that, had they been
prosecuted separately, a pr6secution for one would have barred
a subsequgnt prosecution for the other pursuant to section 75.10,
the terms of those sentences must run conctu'rently.

3.-Where colisecutive definite sentences of imp!'isonment are
not prohibited by subdivision two of this seci5on :and are imposed
on a person for offenses which were committed as parts of a

• single incident or transaction,,the aggregate of the terms of such
sentences shall not: exceed one year.

§ 30.30 CMculation of terms of imprisonmen

1. Indeterminate sentences. An indeterminate sentence of
imprisonment colnmences when the prisoner is received in an
institution under the jurisdiction of the state depar raent of
correction. Where a person is under more than one indetermi5
hate sentence, the sentences shall be calculated as follows:

(a) If the sentences fur! concurrently, the i ime served
under imprisonment on any of the sentences shall be credited

• against the minimmn periods of all the concurrent sentences,
and the maximmn; terms merge in and are satisfied by dis-
Charge of the telzn which has the longest unexpired time
to run; 

(b) If the sentences run consecutively, the minimum
periods of imprisonment merge in and are satisfied by serv-
ice of the period which has the longest unexpired time to

• run, and, except as provided in paragraph (€) of this sub-
division, the maximmn terms are added to arrive at an
aggregate maximum telzn equal to the sum of ali the maxi-
mmn telzns ; : ........

(c) The aggregate 
"

: maximum term of-consecutive sen-
tences imposed for two or more-crimes commi ed pl i0r to
the ime the person was imprisoned under any of Such sen-

:fences silalI, ff it exceeds enty years, be deemed, to be
twenty years, unless one of the sentences was imp0sed fo
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a class B felony, in which case the aggregate maximum term
shall, if it exceeds thil y years, be deemed to be thirty years.

: 2. Definite sentences. A definite sentence of imprisonment
commences when the prisoner is received in the institution named
ill the commitment. Where a person is under more than one
definite sentence, the sentences shall be calculated as follows:

(a) If the sentences run concurrently and are tO be
served in a single institution, the terms merge in and are

-satisfied by discharge of the term which has the longest
unexpired time to run;

(hi If %he senterices run consecutively and are to be
served inn single institution, the telanS are added to ai',
rive at an aggTegate term and are satisfied by discharge of
such aggregate term, or by service of t vo years imprison-

- ment plus any term imposed for an offense committed.while
the person is under the sentences, whichever is !ess; :

(c): If the sentences run concurrently and are to be served
in more than one institution, the term-of each such sentence
shal! be credited with the portion of any concurrent term
served after that sentence was imposed;

(d) If the sentences run consecutively and"are to be
served in more than-one ins ikltion, the aggTegate of the
time served in all of the institutions shall not exceed vo
years plus any term imposed for an offense corn_mitred while
the person is under the sentences.

3. ;rail time. The term of a definite sentence or the maximmn
term of an indeterminate sentence imposed on a person shall
be credited with and diminished by the amount of time the person
spent in custody prior to the commencement of such sentence
as a result of the charge that culminated in the sentence. In
the case of an indeterminate sentence, if the minimum period of
imprisonment has been fixed by the court, the credit shall also
be applied against such pol i0n of the minflnmn period as exceeds
one year. The credit herein provided shall be calculated from
he date custody under the charge commenced to the date the

.sentence colmuences and shall not include any time that is Credit-
ed against the term or maximmn term of any previously imposed
sentence to which the person is subject.- where the charge or
charges culminate in more than one sentence, thecredit shall be
applied as follows: 

• 
-: " :

: (a) If the sentences.-run concurrently, the credit shall
be applied against each such sentence;: .... .,
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(b) if the sentences run consecutively, the credit shall
be applied against the agaTegato el n or aggregate maxi-
mmn teizn of the sentences and against each minimum
period of imprisonment fixed by the court.

in any case where a person has been in custody due to a
charge that culminated in a dismissal or an acquittal, the amount
of trine that would have been credited against a sentence for such
charge, had one been imposed, shall be credited against any
sentence that is based on a charge for which a warrant or com-
mitment was lodged during the pendency of such custody.

4. Good behavior time. Time allowances earned for good
behavior, pursuant to the provisions of the correction law, shall
be computed and applied as follows -

(a) In the case of a person serving an indeteluninate
sentence, the total of such allowances shall not. exceed one-
third of his maximum or ag 'egate maximum term and the
allowances shall be applied as provided in subdivision one
(b) of section 30.40;

(b) In the case of a person serving a definite sentence,
the total of such allowances shall not exceed one-sixth of
his teluu or aggregate telma and the allowances shall be ap-
plied as a credit against such term.

5. Time served under vacated sentence. When a sentence of
imprisonment that has been imposed on a person is vacated and
a new sentence is imposed on such person for the same offense,
or for an offense based upon the same act, the new sentence shall
be calculated as if it had commenced at the time the vacated
sentence commenced, and all time credited against the vacated
sentence shall be credited against the new sentence.

6. Escape. When a person who is serving a sentence ofim-
pl soument escapes from custody, the escape shall interrupt the
sentence and such interruption shall continue until he realm
Of the person to the institution in which the sentence was being
served or, if the sentence was being served in an institution
under the jurisdiction of the state depar nent of correction, to
an institution under the jm'isdiction of that depar nent. Any
time spent by such person in custody from the date of escape
to the date the sentence resumes shall be credited against the
term or maximmn te! n of the interrupted sentence, provided:

(a) That such custody was due o an arrest or surrender
based upon the escape; or
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(b) That such custody arose from an arrest on another
charge which culminated in a dismissal or an acquittal,
and the pe!;son was denied admission to bail pending disposi-
tion of such charge due to a warrant lodged against him be-
cause of the escape.

§ 30.35 Merger of cortain definite and indeterminate sen-
tences

The selwice of an indeterminate sentence of imprisonment• 
shall satisfy any definite sentence of 

"nnprisonment 
imposed on

a person for an offense committed prior to the time the indetermi-
nate sentence was imposed. A person who is serving a definite
sentence at the time an indeterminate sentence is imposed shall
be delivered to the custody of the state department of correction
to commence service of the indeterminate sentence immediately.

§ 30.40 Release on parole; conditional release.
1. Indeterminate sentence.

(a) A personwho is selwing one or more than one indeteluni-
nate sentence of imprisonment may be paroled from the institu-
tion in which he is confined at any time after .the expiration of
the minimum period or periods of imprisonment that have been
fixed. Such person shall continue service of his sentence or
sentences While on parole, in accordance with and subject to the
provisions of the correction law.

(b) A person who is serving one or more than one indetermi-
nate sentence of imprisonment and who is not on parole shall,
if he so requests, be conditionally released from the institution
in which he is confined When the total good behavior time al-
lowed to him, pursuant to the provisions Of the correction law,
is equal to the unserved portion of his maximum or aggregate
maximmn term. Such release shall interrupt setwice of the sen-
tence or sentences. The conditional release shall be subject to
such conditions as may be inlposed by the state board of parole,
and every person so released shall be under the supervision Of the
state board of parole, in tccordance with the provisions of the
correction law for a period of three years from the date of re-
lease,or a period equal to the unserved portion of the maximum
or aggregato maximum term, whichever is longer. Compliance
With the conditions of release during the aforesaid period shall
satisfy the remaining pol ion of the maximum or aggregate
maximum term..
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2. Definite sentence. A person who is serving one or more
than one definite sentence of imprisonment with a term or ag-
gregate term of sixty days or more may be conditionally released
from the institution in which he is confined at any time after
service of thirL3r days of that term. Such release shall interrupt
service of the sentence or sentences. The conditional release
shall be subject to such conditions as may be flnposed by the
institution's conditional releaseboard, and every person so re-
leased shall be under the supervision of the institution's condition-
al release board, in accordance with the provisions of the correc-
tion !aw for a period of two years from the date of release.
Compliance with the conditions 0f release during:the Lvo year

:pel'iod shal! satisfy the remaining portion of the term or ag-
gregate term. -

"

3. Delinquendy. ' " - • 
" 

-" 
(a) When a person has violated tile terms of his parole and

the state board of parole has declared such person to be delin-
quent, the declaration of delinquency shah interrupt the person's
sentence as of the date of the delinquency and such interruption
shall continue until the return of the person to an institution
under the jurisdiction of the statedeparlmaent of correction.

(b) When a person haS/violated the terms of his conditional
release and has been declared delinquent by the board having
supervision over him, the declaration of delinquency shall inter-
rupt the period of supervision as of the date of the delinquency
and such interruption shall continue until the return of the
person to the institution from which he was released or, if he
was released from an institution under .the jurisdiction of the
state department of correction, o an institution under the ju-
risdiction of that depart nent. Upon such retulm, the person
shall resume service of his sentence.

(e) Any Lime spent by a person in custody from the time of
delinquency to the time service of the sentence restunes shall
be credited against the term or maximmn term of the interrupted
sentence, provided:

• : (i) that such custody was due to an arrest or surrender based
upon the delinquency; or

(ii) that such custody arose from an arrest on another charge,
which culminated in a dismissal or an acquittal, and the person
Was denied admission tO bail pending disposition o£ such charge
due to a warrant lodged against him because of Such delinquency.
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ARTICLE 35: REFORMATORY SENTENCE OF IM-
: PRISONMENT FOR YOUNG ADULTS

Seciion
35.00 Reformatory selitelice of imprisoliment for young adults.
35.05 Place of imprisonmelit under refoimaatory selitence.
3520 Calculation of reformatory sentence.
35.15 Parole under refoimaatory sentence,

§ 3 .00 Reformatory sentence of imprisonment for young
: adults • •

1!; Y0ung dtllt. For sentencing purpOSes: a young adult is
a :person:wh0 is more than Sixteen and less than . ;enty-one:
y ai:s'01d at the time thecourt imposes sentence upon him.

2- Refoiznat0iwsentence. When the cou! sentences a young*
adult for a ci:ime, the court may, in lieu of any other sentence
of lmp I is0mnen authorized by this title, impose a reformatory
sentence of imprisonment. This shall be a sentence to imprison-
ment for a period of flnspecified duration which shall commence•
and terminate as provided in section 35,10 and the court Shall
not fix the minimum Or maximum lengZch of the period,

31 
:Limitations.- 

Thee0ui't shal! not impose a reformatory
sentence in the f0110wing eases :

(a) Where the conviction is of a class A felony; or

(b) Where the court sentences the young adult:for more•
than one crime and imposes a term of imprisomnent for
any one of the crimes ; or

: (c) Where the young adult is subject to any undischarged
:: ; indeterminate sentence Of imprisonmeiit imposed at a previ--

ous .time by a court Of this state; or

:: (d) Whei-ethe conviction is of a crime that was com-
mi ed by the young adult during incarceration in or after-

: . parole orrelease from an institution under ithe jurisdickion
., > of the state departanent of correction. :

§ 35.05 PlaeJe of. imprisonmen tinder rcformato_ry sentence.
:When :a 

reformatory sentence. 0f imp.ris0nment iS- imposed,.
tiie :a0m, s ail commit the young adul to the cu t0dy of
State department of.correction for a reformatory period and
Unm)eie-'ased in aeebrdaiiee with thelaw.. : , . 
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§ 3S. 10 Calc afion of reformatory sentence
1. Commencement 

and termination. A reformatory 
period

commences 
when the young adult is received in an institution

under the jurisdiction of the state department
te Tninates upon the fn'st t .......... . of correction andli

- u uut:ur OZ a d" •
by the slate board of parole o- r ., _ ( ) iscnazge of the pezson,
yeazs fzom , r u) service Dy ne person of fourlii!• " the 

date the period commenced less any amount 
0f

time credited 
against the sentence pursuant to the 

provisions of il
subdivisions 

three, four and five of this section. :
2. /Iultiple sentences.

(a) When 
more than one reformatory sentence of 

im-prisonment 
is imposed on a young adult at the same 

time,or when a 
youn adult who is subject to a reformatory 

sen-fence imposed 
at a previous time receives an additional!reformatory 

sentence, the periods of the sentences 
shall runconcurrently, 

and allot the sentences shall be h'eated 
as ifthey had 

comflaenced at the time of the first to commenceand 
te ainate at the time of tile first to terminate.

(b) The 
service of a refozanatory sentence of imprison,ment by 

a young adult shall satisfy any definite sentenceof imprisonment 
imposed on such person for an 

offensecommi ed 
prior to the time the reformatory sentence 

wasimposed. 
A young adult who is serving a definite sentenceat the time 

a reformatory sentence is imposed shall 
be de-livered to 

the custody of the state deparLanent of correctionto eommence 
service of the refonnatolsr sentence 

immedi-ately.

(c) When 
a person who is subject to a reformatory 

sen-fence of 
imprisonment imposed at a previous Lime 

is con-victed 
of an additional crime in a coul of this state 

andis sentenced 
therefor to a term of impl sonment in 

excessof one 
year, the reformatol y sentence shall be affected 

inthe following manner:

(i) if the refonnatoz r sentence was imposed 
for amisdemeanor, 

such sentence shall be satisfied by 
se iceof the new sentence of imprisonment;

(ii) if the reformatol y sentence was imposed 
for afelony, 

the state board of parole shall fix a terminationdate 
for the reformatory Sentence, and the amoun

offiime 
that 

remains o be sel-ced t0 satisfy such termina.

o*
, ve a an agg 'egate maximum ei'm. n w
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3. Jail ne. The period of a reformatory sentence imposed
on a young adult shall be credited with and diminished by the
amount of time spent in custody plior to commencement of the
Sentence, which shall be determined and calculated in accordance
with the provisions of subdivision tln-ee of section 30.30.

4. Time served under vacated sentence. When a sentence of
imprisonment that has been imposed on a young adult is vacated
and a reformatory sentence is imposed on that person for the
same offense, or for an offense that is based upon the same act,
all time credited against the vacated sentence shall" be credited
against the period of such reformatory sentence. 

•

5. Escape. When a young adult who is setwing a reforma-
tory sentence of impriSenment escapes from custody, the period
of such sentence shall be affected in the same manner as the
term of a sentence of imprisonment, in accordance with the provi-
sions of subdivision six of section 30.30.

i "

§ 35.1 5 Parole under reformatory sentence

1. Parole. A young adult who is serving a reformatory sen-
fence may be paroled from the institution in which he is con-
fined at any time. Such person shall continue service of the
sentence while on parole, in accordance with and subject to the
provisions of the correction law.

2. Delinquency. When a young adult who is serving a
reformatory sentence has violated the terms of his parole and the
state board of parole has declared such person to be delinquent,
the period of such sentence shall be affected in the same manner
as the term of a sentence of imprisonment, in accordance with
he provisions of subdivision three of section 30.40.

ARTICLE 40: FINES
Section
40.00 Fine for felony.
40.05 Fines for misdemeanors and violation.
40.10 Fines for corporations.

§: 40,00 Fine for felony 
"

!. Criterion for fine. A person who has been Convicted of a
felony may be sentenced to pay a fine if he has gained money or
properly through the commission of the crime.
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§ 40.10 Fines for corporations

1. In genera!. A sentence to pay a fne, when imposed on a
corporation for an offense defined in:this chapter or for an
offense defined outside this chapter for which no special corporate
fine is specified, shall be a sentence to pay an amount, fixed by
the court, not exceeding:

.(a) Terio thousandTdollars, when the convieti(m is of a• 
:felony;

§40.05 Fines for misdemeanors and violation

• I._ Class A misdemeanor. A Sentence to pay a fine for a
class A misdemeanor shall be asentence to payan amount, fixed
by the court, not exceeding one thousand dollars.

2. Class B misdemeanor. A sentence to pay a fine for a
class B misdemeanor shall be a sentence to pay an amount, fixed
by the court, not exceeding five hundred dollars.

3. Unclassified: misdemeanor. A sentence to pay a fine for
an unclassified misdemeanor shall be a sentence to pay an
am0unti fixed by the court, in accordance with the prOvisions Of
the law or ordinance that defines the crime.

4. Violation. A sentence to pay a fine for a vio!ation shall be
a sentence to pay an amount, fixed by the court, not exceeding
two hundred and fifty dollars.

In the ease of a violation defined outside this chapter, if the
amount of the fine is expressly specified in the law or ordinance
that defines the offense, the amount of the fine shal! be fixed in
accordance with that law or ordinance.

5. Exception. The provisions of this section shall not apply
to a corporation.

§ 40.00 -PROPOSED PENAL LAW Pt. 1

- 2. Amount of fine. A sentence to pay a fine for a felony shah
be a sentence to pay an amount, fixed by the Court, not exceeding
doub!e the amount of money or double the value Of the property
gained by the defendant t!u'oug!l the commission of the crime.
When such a sentence is imposed the court shal!:make a finding,
based upon the record, as to the amount the defendant gained
from the crime. If the record does not contain sufficient evi-
dence to support such a finding, the court may conduct a hearing
upon theissue.

3. Exception. The provisions of this section shall not apply
to a corporation.

- r.B OFFENSES AND SENTENCES § 40.10

(b) Five thousand dollars, when the conviction is of a
class A misdemeanor or of an unclassified misdemeanor for

• wldch a term of imprisoimaent in excess of three months is
authorized;

(c) Two thousand dollars, when the conviction is of a
class B misdemanor or of an unclassified misdemeanor for
which the authorized term of imprisonment is not in excess
of three months ;

(d) Five hundred dollars, when the conviction is of a
violation;

(e) Any higher amount equal to d0ublethe amount Of
money or double t!le :¢alue 0f t!le proper y gained by the
defendant through the commission of the offense. 

" .....

2. Exception. In the ease of an offense defined outside this
chapter, if a special fine for a corporation is expressly specified
in the law or ordinance that defines the offense, the fine fixed
by the court shall be as follows:

: ,. (a) An amount Wi%1fin the iimits Specified in tlle lar¢ or
- ordinance that defines the 6ffense; or , .

(b) Any higher amount egual to double the. amount of
money or double the value of the property gained by the

- corporatlontlu'Ough the commission Of the offense.

3. Determination of amount or Value. When the Court im-
poses the fine authorized by paragraph (e) of subdivision one or
paragTaph (b) of subdivision hvo, the court shall make a finding,
based upon the record, as to the amount the corporation gained
tlu'ough the commission of the offense. If the record does not
contain sufficient evidence to supp0i such a finding, the court
maay conduct a hearing upon the issue.

,J .:

; i¸
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Section
45.00
45.05

45.10
45.15

TITLE C. PRINCIPLES OF CRIMINAL
LIABILITY

Definitions of teians.

Construction of statutes With respect to culpability require-
merits.

Effect of intoxication upon culpability.
Effect of ignorance or mistake upon culpability.

§ 45.00 Iie tions of terms
The following terms and definitions are applicable in the

determination of culpabiliLy requirements for offenses defined
in this chapter:

1. "Act" means a bodily movement.

2. 
"Omission" 

means a failure to perform an act as t0 which
a duty of performance is imposed by law.

3. 
"Conduct" 

means an act or omission and its accompanying
state of mind.

4. "Intentionally".

A person acts intentionally with respeci; to a result or to
conduct described by a statute defining an offense, when his
conscious object is to cause that result or to engage in that
conduct.

5. "Knowingly".

A person acts knowingly:

(a) with respect to a result described by a statute defin-
ing an offense, when he is aware that it is practically certain
that his conduct will cause such result; or

(b) with respect to conduct described by a statute de-
fining an offense, when he is aware that his conduct is of
such nature; or

(c) with respect to a circumstance described by a statute
defining an offense, when he is aware that such circumstance
exists.
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6. "Recklessly".

A person acts recklessly when he Consciously disregards a
substantial and unjustifiable risk (a) that the result described
by a statute defining an offense will occur, or (b) that a cir-
culnstance described by a statute defining an offense exists, and
when the disregard of such risk Constitutes a gross deviation
from the standard of conduct that a reasonable person would
obselwe in the situation.

7. "Criminal Negligence".

A person acts with crimina! negligence when he fails to be
aware of a substantial and unjustifiable risk (a) that the result
described by a statute defining an offense will occur, or (b) that
a circumstance described by a statute defining an offense exists,
and the failure to be aware of such risk constitutes a gross
deviation from the standard of care that a reasonable person
would exercise in the situation.

§ 4 .0 Construction of statutes with respect to culpability
requirements

1. A person is not guilLy of an offense unless his liability
is based on conduct which includes a voluntary act or a voluntary
,omission. A voluntalT act is a b0dily movement performed
consciously as a result of effort or determination. Tile pos-
.session of properly is a voluntary act if the actor was aware
of his physical possession of such property or was aware of his
control thereof for a sufficient period to have been able to tel'-
minate his possession. A voluntary omission is a failure to per-
form an act as to which a duly of performance is imposed by
law and which the actor is physically capable of performing.

2. If no culpable mental state is requh'ed for the commis-
sion of an offense, the offense is one of absolute liabilily.

3. If a culpable mental state is requh'ed for the cormalission
of an offense, a person is not guilty 0f such an offense unless he
engages in conduct intentionally, knowingly, recklessly or with
criminal negligence, as the statute defining the offense may re-
quire, with respect to each element of the offense. Although
a staixlte defining an offense does not expressly mention any such
culpable mental state, the offense nevertheless is not one of ab-
solute liability if the proscribed conduct necessarily involves
any such culpable mental state.

4. When a statute defining an offense prescribes as an element
±hereof a specified culpable mental state, such mental state is
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deemed to apply to every element of the offense unless an inten
to limit its application clearly appears.

II::I>T. €

ARTICLE 50:. PARTIES TO OFFENSES AND LIABILITY
THROUGH ACCESSORIAL CONDUCT

ii"i

§ 4 . ] Effect of ignorance or mistake upon ctflpability 
i

1. A person is not relieved of criminal liability for condu@ :because 
he engages in such conduct under a mistaken belief of

fact, unless : •

(a) It negatives the existence of a particular mental
state essential to commission of the offense; or

(b) The statute defining the offense or a statute-relateff
thereto expreSsly provides that such factual mistake or
the mental state resulting therefrom constitutes a defense
or exempt ion; or

(c) Such factual mistake or the mental state resultin
therefrom is of a kind that supports a defense of justifica-
tion as defined in article sixty-five Of this Chapter.

2. A person is not relieved Of criminal liability for condu@because 
he engages in Such Conduct under a mistaken belief thatit does 

not;as a ma er of law, constitute an offense, unless such
mistaken belief is founded upon an Official statement of the law
contained 

in (a) a statute or other enactment, Or (b) an admin-istrative 
order or grant of permission, or (c)a udicial decisionof 

a state or federal court, or (d) an interpretation of the statuteor 
law rela ing to the offense, bfficially made or issued bya 

publicservant, 
agency or body legally charged or empowered with theresponsibility 

Or privilege of administering, enforcing or inter-
preting such statute or law.
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Section
5020 Criminal liability fox" conduct of another.
50.05 Factors not constituting exemptions or defenses.
50.10 Factors constituting exemptions or defenses.
50:i5 C0nvictions for different degrees of offense.
50.20: Criminal liability of corporations.
50.25 Criminal liability and punishment of individual for corporate

: conduct.

:§i 0.00 Criminai liability for conduct of another:
:When one person engages in conduct which Constitutes an

offense, or in conduct which would constitute an offense if per-
folaned by a Criminally responsible person acting with the requi-
site culpability, another person is guilty of such offense when,
acting with the mental culpability required for its commission,
he solicits, counsels, encourages, or intentionally aids or causes
such person to engage in such conduct.

§ 4 . 10 Effect of intoxication upon culpability

1. Except as provided in subdivision two of this section,.
voluntary intoxication is a defense to a criminal charge for an_
offense if it negatives the culpable mental state required for the:
commission of the offense. :

2. ¢Vhen recklessness is an element of an offense, if the
actor, 

as a result of voluntary intoxication, is unaware of a risk,
such unawareness does not negative themental state of reckless-
hess if he would have been aware of such risk had he not been
intoxicated.

PARTIES TO OFFENSES

0.0 Faetors not eonsti fing exemptions or defenses

A person criminally liable for the conduct of another person
pursuant to section 50.00 is no less liable because"

1. Such other person has not been prosecuted for or convicted
of any offense based upon the conduct in question, or has pre-
viously been acquitted thereof, or has legal immunity from
prosecution therefor; 0r • 

2. Such other person is not guilty of the offense in question
owing to lack of mental culpability or to lack of criminal respon-
sibility; or

3. The offense in question, as defmed, can be commi ed only
by a particular class or Classes of persons, and he actor, not
belonging to such class or classes, is for tha .reason legally
incapable of committing he offense in an individual capacity.

§ 50.!0 Factors constituting exemptions or defenses
1. Notwithstanding the provisions of sectiOns 50.00 and

50.05, a i erson is not :@iminally liable for conduct of another
person :constituting an offense when his Own conduct, though
causing or aiding the Commission Of such offense, is of a kind
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that is necessarily incidental thereto. If such conduct constitutes
a related but separate offense upon the part of the actor, he is
liable for that offense only and not for the conduct or offense
committed by the other person.

2. In any prosecution of a defendant charged with criminal
liability for the conduct or offense of another person, based
upon the provisions of section 50.00, it is a defense that the

• defendant, under circumstances manifesting a voluntary and
complete renunciation of his criminal purpose, attempted to
prevent the commission of such conduct or offense by persuading
such other person to refrain from engaging therein, or in any
other manner made a substantial effort to prevent such conduct.
A renunciation of criminal purpose is not voluntary and com-
plete if it results from (a) a belief that circumstances exist
which increase the probability of detection or apprehension of the
defendant or of such other person, or which render more difficult
the accomplishment of the criminal purpose; or (b) a decision
to p0stpone the criminal conduct until another time.

§ 50° 1 5 Convictions for different degrees of offense
When pursuant to section 50.00, two or more persons are

criminally liable for an offense which is divided into degrees
differentiated on the basis of culpability factors, such persons
may, depending upon their individual culpability, be convicted
of different degrees of such offense.

50.20 c nmal liability of corporations
1. As used in this section:

(a) 
"Agent" 

means any dh-ector, officer or employee of
a corporation, or any other person who is authorized to act
in behalf of the corporation.

(b) :"High managerial agent" means an officer of a
corporation or any other agent in a position of Comparable
authority with respect to the formulation of corporate
policy or the supervision in a managerial capacity of sub-
ordinate employees.

2. A corporation may be guilty of an offense when:

(a) The conduct constituting the offense consists of
an omission to discharge a specific duty of affirmative per-
formance imposed on c0rp0ra ons by law; or
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(b) The conduct constituting the offense is authorized,
requested, demanded, performed or recklessly tolerated by
the board of directors or by a high managerial agent acting
within the scope of his employment and in behalf of the

:: corporation; or

(c) The conduct constituting the offense is committed by
an agent of the corporation while acting within the scope
of his authority and in behalf of the corporation and (i)
the offense is a misdemeanor or a violation; or (ii) the
offense is one defined by a statute which clearly indicates
a legislative intent to impose such criminal liability on a
corporation. =

§ 50.25 Criminal liability and punishment of individual for
corporate conduct

1. A person is criminally liable for conduct Constituting an
offense wldch he performs or causes to be performed in the

: name of or in behali of a corporation to the same extent as if
such conduct were performed in his own name or behalf.

2. A person convicted of an offense so committed is subject
to the punishment for such offense applicableto individual of-
fenders rather than to the punishment applicable to corporate
Offenders.

TITLE D. EXEMPTIONS FROM CRIMINAL
LIABILITY

ARTICLE 55 : AFFIRMATIVE DEFENSE

§ 55.00 Affmnative defense; definition and application
: 1. An affirmative defense is one which must be raised by the
defendant either (a) by the presentation of evidence during 'ial,
unless the people's evidence itself raises the issue involved, or
(b) by motion or notice before oi: during trial where such is the
appropriate method of raising the particular issue.

2. When an affirmative defense is raised by evidence pre-
sented during trial, whether by defense evidence or by the
people's evidence, the people must sustain the burden of proving
the defendant guilby beyond a reasonable doubt with respect to
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he issue so raised together wi h all the 0ther elements

,offenSe: ' - : : of th

3. 
Every fact0r or circumstance specified in this title as:exempting 

a person from criminal liability constitutes an affhzna-
tire defense.

EXEMPTIONS AND DEFENSES

Section

• 60.00 Infancy.
'60.06 

Mental disease or defect.

§ 60.00 Infancy
1. 

Except as provided in subdivision wo of this section, a
:person less' than sixteen years old is no Criminally responsible
for, and may not beconvicted.0f, any0ffense.

2.
A person less than sixteen years 01d but more than fifteen

years 0ld is criminally responsible for the crimes of murder andkidnapping 
and he may be convicted thereof unless, after in-dichnent 

for such a crime, the action is removed to the familyCourt 
pursuant to sections three hundred twelve-b, three hun-dred 

twelve-c, three hundred twelve-f and three hundred twelve-;h 
of the code of crimifia! Procedure and section seven hundred

fifteen of the family court act.

LACK OF CRIMINAL RESPONSIBILITY

{

§ 60.05 Mental diseaseor defect
1. 

A person is not criminaliy responsible for conduct if atthe 
time of such conduct as a result Of mental disease or defect

he lacks substantial capacity:

(a) T0 know or to appreciate the wrongfulness of hi
conduct; or

(b) To coliform his conduct to the requirements of law.
2. 

As used in this 
:section, 

the terms "mental disease or 
de-:feet" 

do n0t.include an abnormality manifested only by repeated
,criminal or otherwise anti-socia! conduct. •

5O
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§ 65.05

ARTICLE 65: JUSTIFICA ON

Section
65.00
65.05
65.10
65.15
65.20

Justification generally.
Justifiable use of physical force generally.
Justifiable use of physical force in defense of a person.
Justifiable use of physical force in defense of real propel y.
Justifiable use of physical force in defense of personal

property.
Justifiable use of physical force in resisting unlawful arrest.i
Justifiable use of physical force in making" an arrest and in

preventing an escape.

§ 65.00 Justification generally
Unless inconsistentwith the ensuing pl"ovisions of this article

defining justifiable use of physical force, or with some other pro-
vision of law, conduct which would otherwise constitute an of-
fense is justifiable and not criminal when :

1. Such conduct is required or authorized by a provision of
law or by a judicial decree. Among the ldnds o2 such provisions•
and decrees are (a) laws defining duties andfunctions of public
s'ervants, (b) laws defining duties of private citizens to assist
the public servants in the performance of certain of t!ieir func-
tions, (c)laws govelming the execution of legal process, (d)
laws governing the military services and the conduct of war,
and (e) judgznents and orders of competent c0urts ; or

2. Such conduct is necessary to avoid a public or private in-
juicy or evil greater than that sought to be prevented by the law
defining the offense charged. The injulT or evil sought to be.
avoided must arise from a siltation occasioned by or developed
through no fault Of the actor and must, according to ordinary
standards of intelligence and morality, clearly outweigh the in-
jury or evil Sought to be prevented by the law defining the of-
fense charged. It must not be founded upon considerations per-
aining only to the morality or advisability of the law.

§ 65.0 Justifiable use of physical force generally
The use of physical force upon another person which would

otherwise constitutean offense is justifiable and not Criminal un-
der any of the following circmnstances:

1. A parent,: guardian or other person entl'usted w th the.
care and supeiwision of a minor or an incompetent person, and:
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a teacher or other person entrusted with tile care and superr
vision of a minor for a special purpose, may use physical force
when and to the extent that he i'easonably believes it necessary
to maintain discipline or to promote the welfare of such minor
or incompetent person, but may not use a degree of physical
force which is calculated to cause, or which creates a substantial
risk 

of causing, death, serious physical injury or extreme 
pain.

2. A warden or other authorized official of a jai!, prison or
correctional institution may, in order to maintain order and
discipline, use such physical force as is authorized by the correc-
tion law.

3. A person responsible for themaintenance of order in acommon 
carrier of passengers, or a person acting under his di-

rection, may use physical force when and tothe extent that he
reasonably believes it necessary to maintain order, but he may
use deadly physical force only when he reasonably believes it
necessary to assure the safe operation of such carrier.

4. A person acting under a reasonable belief that another is
about to attempt suicide or to inflict serious physical inju!:¢ upon
himself may use physicaI force upon such person to the extent
that he reasonably believes it necessal7 to thwart such result.

5. A physician duly authorized to practice medicine may use
physical force for the purpose of administering a reco o ized
folzn of treatment which he reasonably believes to be adapted
to promoting the physical or mental health of the patient if (a)
the treatment is administered with the consent of the patient
or, if the patient is a minor or an incompetent person, with the
consent of his parent, guardian or other person enh'usted with
his care and supervision, or (b) the treatment is administered
in an emergency when the physician reasonably believes that no
one competent to consent can be consulted and that a reasonable
person, wishing to safeguard the welfare of the patient, would
consent.

T. D EXEMPTIONS AND DEFENSES § 65.15:

other person when and to the extent that he reasonably believes
it necessary to defend himself era third person against such
other person's imminent use of unlawful physical force.

2. Except as provided in subdivision three of this section,
a person is justified in using deadly physical force upon another
only when he reasonably believes it necessary to prevent the
imminent use of unlawful deadly physical force upon himself Or
a third person, or to prevent the imminent commission of a kid-
napping, robbery, forcible rape or forcible sodomy; but the use
of deadly physical force is not justifiable if the actor knows that
he can avoid the necessity of using such foi'ce with complete
safety (a) by retreating, except that the actor is not required
to retreat (i) if he is in his dwelling and was not the initial ag-
gressor, or (if) if he is a peace officer or a private person assist-
ing him at his direction, and was acting pursuant to section
65.30, or (b) by surrendering the possession of property to a
person asserting a claim of right thereto, or (c) by complying
with a demand that he abstain from performing an act which he
is otherwise not obligated to pelffOl n.

3. A person is not justified in using the physical force pre-
scribed by subdivision one or two of this section: (a) if with
intent to cause physical injury or death to another and to pro-
vide himself with an excuse therefor, he provoked the use of un-
lawful physical force by such other person; or (b) if he was
the initial aggressor, except that his use of physical force upon
another under such circumstances is justifiable if he withdraws
from the encountei- and effectively communicates to such other
person his intent to do so, but the latter notwithstanding con-
tinues or tlu'eatens the use of unlawful physical force; or (c)
if the physical force involved was the product of a combat by
agreement.

6. A person may use physical force upon another in defend-
ing himself or a third pergon, in defending property, in resisting
an unlawful arrest, in making an arrest, or in preventing an
escape, as hereafter prescribed in this article.

§- 6 . ] 0 Justifiable use of physica! force in defense of a 
per-Se!l

1. Except as provided in subdivisions two and ttu'ee of this
section, a person is justified in Using physical force upon an-
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§ . i Justifiable use of physieal force in defense of real
property

A person in possession or con 'ol of real property or a person
who is licensed or privileged to be thereon is justified in using
physical force upon another when and to the extent that he rea-
sonably believes it necessary to prevent or terminate such other
person's criminal t 'espass in or upon such real property; but he
may use deadly physica! force only when he reasonably believes
it necessal j to prevent Such other person from committing ar-
son.

53



i ii

//

,(

§ 65,20 PROPOSED PENAL LAW Pt. I"
166,20 ..... .,

Justitiable use Of physical force.in defense of per-:• 
sonalproperty : . .

. =: person is justified in using physical force, but not deadly
physical force, upon another Whenand t0the extent that he rea-
sonably believes it necessary to Prevent such other person from
commiLting larceny or criminal mischief involving personai
ProPerty, .

§ 65.25 Jus abie_ use of physical, fOrce h resisting unlawfuI'
- : . arrcs .

- 
A person is justified in USing phyMca] force 0 resist an arrest.

wifich he knows is being made by a peace officer, or by a private
person assisting him at his direction only when he believes the
arrest, is unla fful and the arrest in fac is unlawful.-

§ 65.30 Justifiable use.,.of physical force, -hi-making an arresl
'

: . and inpreven ng an escape . .

1.. 
" 

:Excepi as'Pr0vided in subdivisions o-and hree of this
section; a peace officer, or a private person assisting him at his
direction, or, a private.person acting on his own account, is jus-
tiffed in using physica1 force upon an0 her when and to the ex-
tent that he reasonably beiieves it necessary:

(a) to make an arrest: which, he reasonably believes to
be lawful, or tb defend himself or a third person against
physical injurywhile a empting to make such arrest, or

,. (b) 0preven the escape of an arrested person from a-
custody which he reasonably believes tobe lawful, or t0
defend himself or a third person against physical injury
while a empting to prevent any such escape.

2. A peace officer or a pl"ivate person assisting him at his di-
rection is justified in using deadly physical force for a purpose
specified in subdivision one of this section only when he reason-
ably believes it necessary:

(a) to prevent the use of deadly physical force upoi him-
self or a third Person; or - :

(b) to prevent %he defeat of an arrest, Or an escape from
eustpdy, of a person who (i) has hommi ed or a temp%ed
t0: co,it a fe!ony involving the use oi" th2"eatened use 0J
deadly physical foi:ee,-or (ii) is a empting-t0 esea-peby the
use of a deadly weapon, or (iii) otherwise indicates that he

is likely to endanger human life or to inflictserious physical
injury Unless apprehended without delay, provided %ha;
nothing contained in this subdivision shall be deemed%0 con-
stitute jus ifica on fo reckless or criminaliy negligent con-
duct by such peace officer or p!"ivate person amounting tO
an offense against or with respect t0 innocent persons whom ,
he is not seeking to arrest or retain in custody.

3. A private person acting on his own account is justified in
using deadly physical force for a purpose specified in subdivi-
sion one of this section only whenhe reasonably believes i nee4
essary to prevent the use of deadly physical f0rce upon himself
or a third person. . - :

4. A reasonable belief in the lawfulness of an arrest Or Of the
custody of an arrested person means a reasonable belief in the
existence of facts or circumstances which justify an alTest or the
custody. If the believed fac s or ch'cttmstances do not legally
justify the arrest Ol cust0dy, an erroneous though not unreason-
able belief or opinion tha the law is otherwise does not render
justifiabie the use of physical force to make the arrest or tO pre-
veni an escape from custody. A peace Officer who has made or
is malting an arrest pursuant to a warrant is justified in using
the physical force prescribed in subdiWsions one :and two of
this section unless the warrant is invalid and is tmown by the
actor to be invalid.

5. A guard or other peace officer employed in s jaii, prison
or correctional institution is justified in using physical force, n-
eluding deadly physical force, when and to"the extent that he
reasonably believes it necessary to prevent the escape from such
jail, prison or correctional institution of a prisoner detained
therein under sentence for an offense'0r tO await trial or corn:
mi ment for an offense. 

" ..... "

• ,. ARTICLE 70 : IMMUNITY
Section"

70.00 .Immunity; defined; - .....

70.05 Immunity from prosecution: .... 
"

70.10 Immunity; authorities eompeten to confer iL
70.15 Immunity; how and when conferred.
70.20 Waiver of immunity. . :

§ 70.00 Immm' ; aeanea
A Pers9n has "immunity" within the meaning of thiS a1"icle,

when, having given testimony or produced evidence ifi any in-
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vestigati0n or Proceeding, (a) he cannot be prosecuted or sub-
jected to any penalty or forfeiture, other than a prosecution or
action for perjuiT or contempt, for or on account of any trans-
action, matter or thing concerning. which he testified or pro-
duced evidence, and (b) no such testimony or evidence can be
received against him in any criminal proceeding other than one
for perjury or contempt.

§ 70.05 ][rnmnnlty from prosecution

A person may not be convicted of or prosecuted for an offense
when he has obtained immunity therefor under circumstances
described in section 70.15.

§ 70.10 Immunity; authorities competent to confer it
In any criminal proceeding before any court,, magis 'ate or

grand juiT, or upon any investigation before any joint legisla-
tive committee, for or relating to any crime defined in this chap:
ter or any felony defined in any other chapter, such corn% magis-
Safe, grand jury or joint legislative committee may confer im-
munity in accordance with the pi:ovisions of section 70.15.

§ 70.15 Immunity; how and when conferred

1. In any investigation or proceeding where, by express pro-
vision of section 70.10, or by express provision of any other stab
ute, a competent authority is authorized to confer immunity, if
a person refuses to answer a question or produce evidence of
any other kind On the ground that he may be incriminated there-
by, and, no rithstanding such refusal, an order is made by such
competent authority that such person answer the question or
produce the evidence, such person shah comply with the order.
If such person complies with the order, and if, but for this sec-
tion, he would have been privileged to withhold the answer given
or the evidence produced by him, then immunity shall be con=
ferred upon him, as provided herein.

2. As used in this section "competent authority" means:

(a) The court Or magistrate before whom a person is
called to answer questions or produce evidence in a crimi-
nal proceeding other than a proceeding before a grand jm-y,
when such cotu or magisti:ate is expressly requested by the
prosecuting attorney to order such person to give answer
or to produce evidence; or
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(b) The court before whom a person is called to answer

questions or produce evidence in a civil proceeding to which
: 

• 
the state or a political subdivision thereof, or a department
or agency of the state or of such political subdivision, or
an officer of any of them in his official capacity, is a party,:
when such court is expressly requested by the a 0rney-
general of the state of New Yore to order such person to
give answer or produce evidence; or

(c) The grand jury before which a person is called to
answer questions or produce evidence, when such grand
jury is expressly requested by the prosecuting attorney to
order such person to gixie answer or produce evidence; or

(d) A legislative committee or temporaiT state commis:
sion before which a person is called to answer questions or
produce evidence in an inquiry or investigation, upon twen-
ty-four hours prior written notice to the a orney-general
of the state of New York and to the appropriate district
attorney having an official interest therein; provided that
a majority of the full membership of such committee or
commission concur therein; or

(e) The head of a state department or other state agency,
a commissioner, deputy or other officer before whom a per-
son is called to answer questions or produce evidence in an
inquiry or investigation, upon twenty-f0ur hours prior writ-
ten notice to the a orney-general of the state of New York
and to the appropriate district attorney having an official
interest therein.

Provided, however, that no such authority shall be
deemed a competent authority within the meaning of this
section unless expressly authorized by statute to confer im-
munity.

3. Immunity shall not be conferred upon any person except
in accordance with the provisions of this section.

• 4. If, after compliance with the provisions of this section, or
any other similar provisions of law, a person is ordered to an-
swer a question or produce evidence of any other kind and com-
plies with such order, and it is thereafter determined that the
appropriate district attorney having an official interest therein
was not notified, such failure and neglect shall not deprive such
person of any immunity otherwise properlyconferred upon him.
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§ 70.20 Waiver of immunity :.

: When a personis called or-appears.in any investigation or
proceeding for the pro'pose of giving testimony or producing
evidence under circmnstances in which he may possibly obtain
immunity/ptu.suant to the provisions of section 70.15, he may
,execute, acknowledge and file in the .office of the county clerk
a statement expressly waiving such immunity; and in such case
he obtains no immunit:y t!u-ough the giving of testimony: or the.
production of evidence. • . •

• .ARTICLE75: 
" 
OTHER EXEMPTIONS AND DEFENSES

Section . ,.

75.00 Duress.
75.05. Entrapment.
75.10 Previous pr0seeution.
75.15 Untimely prosecution.

§ 75.00 D ess •

1. A person may not be convicted of an offense based upon
conduct in which he.engaged because of the use or threatened use
of unlawful force upon him or upon another person, which force
or tb2"eatened use thereof a person of reasonable firmness in his
situation would have been unable to resist.

2. 
' 

The defense of duress as defined in subdivision one of this
secl ion is not available when a person intentionally or recklessly
places himself in a situation in which it is probable that he vill be
subjected to duress.

§ 75.05 Entrapment -

A person may not be convicted of an offense when he was in-
duced or encouraged tO commit such Offense by a public sel ant,
or by a person acting in cooperation with a public servant, seek-
ing to obtain evidence against him for purposes of criminal
prosecution, and when the methods used to obtain such evidence
were Such as to create a substafitial risk that the actor would
commit such offense even thoughhe was not otherwise ready :to
commit it or to commit any offense of that nature. Inducement or
encouragement to commit an offense means active inducement or
encouragement. Conduct merely affording a person an oppor,
tunity to commit an offense does not constitute enh'apment.
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r ev o, prosee. o 

1. A person may not be convicted of or prosecuted for an
offense when he has previously been prosecuted for (a) the same
offense, or (b) an offense comprising the same or substantially
the same conduct.

2. The issue of whether a previous prosecution was for an of-
fense "compl-ising the same or substantially the same coflduct"
so as to bar double prosecution is detetmlined as follows:

(a) If the Lw0;offenses are based upon the same• act or
conduct, prosecution for one bars prosecution for the other
regardless ofany legal distifictions between the two offenses.

:. (b) Except as provided in pal'ag!'aplX-(c): of this subdivi-
:: sion;if the two offenses are based upon or int:ei-w6 -e'n. t!

the same general t 'ansaction, incident or course of €o.h.duct
and have a substantially common factual clenomifiator, the

:: :fit'St prosecution bars the: second even though he,offenses
are not factually identical and each cOntains an:element or
requires proof of some act or ' fact. .not contained in or re-

. quired by the other; except that, where under Su.ch circum-
stances thefit-st prosecution occm'red in another jurisdiction
the laws of which did n0t Prescribe. any offense equivalent

:: to the-one-subsequently: charged in this state, such first
i ..prosecution does not bar the second; : : : .' z -

" (c) If the acts upon which one offense is based arefactu-
ally and chronologically distinguishable from he acts upon
which the other is based, the fit'st prosecution does.not bar

: the second even though the offenses are so factuallyrMated
" as o be joinable in a single indict:ment or information, pur-

suant to section :wo hund_red seventy-nine of the code of
: criminal procedure, as :offenses connected together or c0nsti-

uting parts of a common scheme or plan.

(d) If he offense charged is one necessarily included
within the offense previously prosecuted, the-first pr0secu-
tion b. rs the second, unless the previous prosecution for the
inclusive offense occurred in another jurisdiction and was
terminated or dismissed by cour order founded Solely upon
insuffi/ency of grand jury evidence tO supp0r some elemen
of such offense which is not an element of the ineludedof-
lense subsequently chargecl in this state. - ; "!

(e) If the offense previously prosecuted is one necessdi ly
; included within the offense charged, .he first pr0secutio
: bars the second, unless (i) the fit'st proSecUtion resiiited in a
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conviction or was terminated by reason of some factor other
than acqui al or judicial ietel,mination of legal insufficiency
Of trial or grand jury evidence suppoi'ting Such first charge,
and (ii) the inclusive or subsequently charged offense could
not have been charged in the first prosecution, either because
such first prosecution occurred in another jurisdiction the
laws of which did not preseribe any such offense, or because,
if it occul -ed in this state, the people did not know at the
time, and could not with reasonable diligence have known, of
an aggTavating factor raising the degree or grade of the
offense to the one later charged.

8. :,,A person hall be deemed to have been ,previously prose-
cu ea Ior an offense when he has been foi zmlly charged there-
with by indietment, information or equivalent accusation filed in a
court of this state or of any jurisdiction within the United
States, and when:

(a) Either before or during trial, such criminal action
was terminated by:

(i) a valid plea of guilty, or

(ii) by any coui order which constituted a final deter-• 
ruination of the action on the merits, or

(!ii) a final order dismissing an information or indict-
ment upon motion of the district a orney pursuant to see-
tion six hunch-ed seventy_0ne of the code Of crimfiial proce-
dure; or

(b) Such criminal aeti0n proceeded to the ta'ial stage and
a witmess was called and sworn, unless the trial proceeding
was isubsequently nullified by Court Order. A t .ial proceed-
ing is deemed to have been so "nullified" when a new trial of
the charge was ordered or permitted Under circumstances
Which restored the action to its pre-trial status.

§ 75.15 Untimely prosecution
1. A person may not be Convicted of-6r prosecuted for an

offense when prosecution therefor is not commenced within the
lawful period of limitation as prescribed in the ensuing subdivi-
sions of this section. :

2. Except as othel ise providedin Subdivision three of this
section:

(a) A prosecution for murder or kidnapping may becom-
menced at any time;
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(b) A prosecution for any-6ther felony must be com-
menced within five years after the commission thereof;

(c) A prosecution:for a misdemeanor must be c0 enced
within two years after the commission thereof;

(d) A prosecution for a viblation mus be commenced
: within one year after the commission thereof.

3. Notwvithstanding the provisions of subdivision two of this
section : _ - (

(a) A prosecution for larceny committed by a person in
violation of a fiduciary duty may be commenced within one
year after the facts constituting such offense are discovered
or, in the exercise of reasonable diligence, should have been
discovered by the aggTieved party or by a person under a
legal duty to represent him who is not himself implicated
in the commission of the offense. However, in no event shall
the period of limitation be extended by more than three
years beyond the expiration of the period otherwise applica-
ble under subdivision two of this section.

(b) A prosecution for misconduct in office by a public
servant may be commenced at any time while the defendant
is a public servant or within two years after the termination
of his status as such. However, in no event shall the period
of limitation be extended by more than five years beyond the
expiration of the period otherwise applicable under subdivi-
sion two of this section.

4. In calculating the time limitation applicable to commence-
ment of a prosecution for any particular offense, the fol!owing
periods shall not be included :

(a) Any period following the commission of the offense
during which the defendant is either (i) outside this state
or (ii) inside this state under such circumstances that his
presence herein is not ascertainable by the exercise of rea-
sonable diligence. However, in no event shall the period of
limitation be extended by more than five years beyond the
period otherwise applicable under subdivision two of this
section.

(b) When a prosecution for an offense is lawfully com-
menced within the prescribed period of limitation therefor,
and when an indictment or information upon which such
prosecution is based is subsequently dismissed by an au-
thorized court under directions or circumstances permi ing
the lodging of another charge for the same or a similar
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• . offense, the period during which the thus defeated prosecu-
tion was pending does not constitute a part of the period of
limitation applicable to commencement of pr0seeution by a
new charge.

5. A prosecu on is "commenced" within themeaning of this
section when (a)the defendant is charged with the offense in
issue by indic Lanen information= Or c'omplaint, or (b) he ]s ar-
rested for the0ffense, or (c)' a smmnons for the Offense is issued,
provided that it is promptly executed.

: ÷ , ....

y

• -." j, . , L ¢.- 
¸ -.

i iil

PART TWO
SPECIFIC OFFENSES

TITLE G: ANTICIPATORY AND 
•ACCESSORIAL

" 
OFFENSES

so t on .... :

10o.00=criminaIs01icitation; definitions of rms.: 
" 

: ; : ::": :
100.05 Criminal solicitation. -- ;:' ::-::

-': 
,:

100.10 Crimina! solicitation ; punishmenL ..... , :.: :.: - : , : .
100.15 Criminal solicitation; no defense. ........ • .-
i00.20 Criminal solicitation; eXemPtions and defenses. 

" 
.

§ 100.00 . Criminal solicitation; de fions:of terms :: ,
As •used in: this article, "crime," "felony" and "misdemeanor,"

when referring to conductperformed or which m iy be performed
by a p6rson- other than the actol ',, mean Conduct Which constitalteS
a crhne, felony or misdemeanor as-the case may be$:or which
Would €0nstitute such if performed by a criminallyreSponsible
perssnactihg:with the kindof culpabiliLT-required f0r the"c0m:
mission thereof. 

- 
: : : ....

§ 100.05 Crimin solicitation
A person is guiltsr of criminal solicitation when he requests,

commands, encourages or importunes another person to commit
a crime. • ; 

•

§ 100.10 c na son¢itation; pums ment
Criminal soliciLation is a: 

" .... 
: :

1. -class D felony when the crime: Solicted ]S murder oi" ldd-
napping; , : .

2. Class E felony when the crime solicited is a class B or class

C felony; :.: .... ; :: : .: : : :

3. Class A misdemeanor when the crime solicited is a class I)
or=classEfeisny; : .... . . ..... ., ; :

4. Violation when the crime solicited is a misdemeanor.
63
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§ ]100.115 Criminal solicitation; no defense

It is immaterial and no defense to a prosecution for criminal
solicitation that the person solicited was unaware of t],e crinfinal
nature of the conduct solicited or of the defendant's "e.

i

§ 100.20 Criminalsolicit tion; exemptions
1. Notwithstanding the provisions of section 16

is 
not guilty of criminal solicitation when his solick 

. ti-tutes 
conduct of a kind that is necessarily incidenta; 

com-mission 
of the crime solicited. When under such eir .instancesthe solicitation 

constitutes an offense other than criminal solicita-tion which 
is related to but separate from the crime solicited, 

theactor is 
guilty of such related and separate offense only and 

notof criminal solicitation.
2. In any 

prosecution fro; criminal solicitation, it is an affirm-ative defense 
that the defendant, under circttmstances manifest-ing a voluntary 

and complete renunciation of his criminal 
pur-pose, 

prevented the commission of such crime by persuading, 
theperson solicited to refrain from commi ing the crime, or 

in anyo
.he

'mannm., 
prevented the commission of such 

c 
""

Cla lon OI cr nlnal puruoso { -- , . Ilme. A zenun-- 
. o vomntary and complete withinthe meaning 

of this subdivision if it result.s from (a) a belief 
thatc.wcumstances 

exist which increase the probability of detectionor apprehension 
of the defendant or the person solicited, 

orWhich render more difficult the accomplishment of the criminalpurpose, 
or (b) a decision to postpone the criminal conduct 

untilanother time.

ARTICLE 105: CONSPIRACY
Section -:

105.00 Conspiracy; definitions of terms.
105.05 Conspiracy in the fourth degree.
105.10 Conspiracy in the third degree.
105.15 Conspiracy in the second degree, i "
105.20 Conspiracy in the first degree. 

. - , -105.25 
Conspiracy; pleading and proof; necessity of overt 

act.105.30 C'°:nspiracy; jurisdiction and venue.
105.35 Conspiracy; defense.

As used in tI S articlei'*crimej felony; and:' misdemean6r ,,when 
relerring to conduct pelTormed or which may !be P rf6i;fned

• 
: ; ;-, :--: ':

. i . =i 1: }i, 
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bY a person other than the actor, mean conduct which constitutes
crime, felony or misdemeanor as the case may be, or which

would constitute such if performed by a criminally responsible

person 
acting with the kind ofculpability required for the com-

mission thereof.

§- 105-.05 Conspiracy in the fourth degree .-
A person is guilty of conspiracy in the fotn'th degree when

he conspires with one or more other persons to commit a crime.

Conspiracy in the fourth degTee is a class B misdemeanor.

§ 105.10. Conspiracy=in the t hit" ddegree
A-person is guilty of conspiracy in the third: degree when he

conspires with one or more other persons to commit a felony. -

Conspiracy in the third degree is aclass A misdemeanor.

§ 105.15 Consph y in the second degree
erson is gusty of conspiracy in e sec0nd degree when he

ConsPires with ot e oi, more other persons t0 commit a class B or
class C felony ..... :

.Conspiracy in the second degree is a class E felony. . .: : :

§ 105.20 Conspiracy in the firs* degree .
A pel, son is guilty of Conspiracy inthe first degree when he

conspires With one or more Other persons to Commit murder 02:
kidnapping.

Conspiracy in the fit-st degree is a class D felony.

§ 105.25 Conspiracy; pleading and proof; necessity of

over
9,ct .':'

" 
:C 

": 
- "

• -o: ....... • . : .. . ....

No person maybe coi victed 5f.C(Jnspirady unless an ovel
.act is alleged and pl,0 ed-:t0 have heed €ommi ed by one of the
conspit'ators pursuant to the Conspiracy and to effect its purpose.

:§ 105.30 :Conspiracy,; ] dieOonand venue '-.:::. A
• 
(%!::::: perso m zbe prosecuted fo " consp rac : : he coun 

in which he: ente,-_ed ..into sUch:=conspiracy-or in any: countY in.
wvhich an ovel act pursuant thereto was committed.

N.Y. Proposed Penal Law '64 Spec.pamph.--5 65.
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2. When the objective 0fa conspiracy €ontrived within this
state is to engage in conduct without thisstate which would con-
stitute a crime under the laws of this state if pelfformed herein,
such conspiracy constitutes a crime prosecutable and punishable
within this state when and only when the conduct Which iS the
objective of the conspiracy would also constitute a crime within
and under the laws of the ether jurisdictionif performed therein.

3: A consph-acy cmitrived in another jul isdiction to engage
in conduct within this: state which would constitute a crime
within and. uncler the laws :of: this. state if Performed herein is
prosecutable under this article when an Overt act pursuant to
such conspiracy is commi ed within this state. Under such cir-
cumstances, it is immatei-ial= iid no defense:'t0: a ;prosecuti0n :fol*
c onsph-acy that the :conduct which is the. objectiVe: of. the: conspir-
acy-,.would not constitute: a crimewithin and under the laws Of the.
other jurisdiction if pe!fformed therein. 

• T. G ACCESSORIAL OFFENSES 110.15

Sectioti . - • : ; :

110.00 Attemp to commit a crime.
110.05 Attempt; to commit a crime; punishment.
!ii0.'!0 Attemptto Cemmit a Crime:; nO d fense. -
1:[0.15 Attempt to com it a crime; defense

§ 110.00 Attempt to commit a crime
A person is gUil;y of an attempt to c0mmit a:crime when, with

intent to commit a crime he engagesin conduct which constitutes
a Substantial step toward the:executioner c6mmission therebf, i

§ 105.35 Conspiracy; defense
In any p l-osecution for conspiracy, i is an affirmative defense

ha the defendant prevented the accompiishment of the objective
of the:cbnspiracy under• circmn ances manifesting olun ary
and complete renunciation of his criminal purpose: • A i enuncia:
tion of crinSinal pro'pose is not voluntary and:c0mplete if it re:
sults from (a) a belief that circumstances exist which increase
the probability of detection or apprehension of the defendant or
any conspirator, or which render more difficult the accomplish:
inent Of the Objective of the c0nspiracy: Or (b) a decision to post-
p0nethecriminal conduct until an0ther ime. 

ARTICLE 110: ATTEMPT

§ 110.05 Attempt to commit a crime; punishment

An a empt to commit a crime is a:
1. Class B felony when the crime a emp ed is murder or

kidnapping;
2. Class C felony when the crime aLtempted is a class B fel-

oily;

• 3. Class

,ony;

4. Class
,ony;

D fei0ny when the crime aLtempted is a Class C fel-

E felony when the crime a empted is a class D fel-

5. Class A misdemeanor when the crime a empted is a class

Efelony;: :: :: : :::. : • . :: : iJ . 
:

6. Class, B misdemeanor when the crime attempted is a mis-
.demeanor ....

§ !10.10 A empt. commit: , crime; no defense
: If th :C0iaduct-ir which apersonengagesothel visecons itutes
an a empt'to cbmmit a crimepursuant to section 110.00, it is im-
material and no defense o a: prosecution: for such attempt that
±he crime Charged to have been attempted was, under the aLtend-
.ant circumstances, factually or !egally impossible of commission,
-if such crime Could have :been commWced had the attendant cir-
.cumstances been as such person believed them t0be.

:§ 110.15 A empt tocommit erime; defense
When a person, s c0nduct would Otherwise Constitute an at-

±empt i 0 €0mmi a crime under Section 110.00, it is an affirmative
defense hat he abandoned his effol to commit such crime orin
any other manner i i'evented i s Commission, under circumstances
]nan:resting a voluntary and complete renunciation of his crim-
inal purpose, A renunciation of criminal purpose is not volun-
tary and complete: if it results from: (a)a belief that circum-
:stances exist which increase the probability of detecti0n or ap-
prehension of the defendant/or which render more difficul the
.accomplishment of the criminal purpose; or (b) a decisi0nto
postp0ne the criminal C0nductuntil another time. 
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Se ion
115.00
115.05
115.10
115.15
115.20
115.25
115.30

ARTICLE 115 : CRIraNAL FACILm ON

Criminal facilitation ; definitions of terms.
Criminal facilitation in the third degree.
Criminal facilitation in the second degree.
Criminal facilitation in the first degree.'Criminal 

facilitation; no defense.
Criminal facHitatipn; defense. .
Criminal facilitation ; corroboration.

Pt: 2

%

§ 115.00 Criminalfacilitation; definitions of terms
The following definitions;are applicable o this article:
1. 

"Crime". 
and "felony," when referring to conduct per-

formed or which may be performed by a person other than the
actor, mean conduct which constitutes:a crime or felony as the
case may be, or which would constitute such i£ perfol ned by a-cr

inally responsible person acting with the, ]dnd of culpabili-
ty required for the co ssion thereof.

2. 
"Facilitate 

the commission of a Crime,"; A :person 'facili-
rates the commission Of a Crime"-when (a) he knows that an-
other person is:commit inff or intends to commit-a:crime, and
(b) regardless of his specific intent, he pro des-means or op-
pol unity for the commission of such crim in the belief that he
is materially-aiding or advancing the commission thereof, and
(C) ,such other person does in fact commit some crime, whether

b the crime which the ae oi"beiieved he was commi ing or
in ended t0 commit or some 0thercl me, and (d) the actor's con-
dUgt does ma eriall aid, or advance the c0mmfssi6n of such

§ 115.05 C al facmtano m the aegre
A Person is guil of criminal facilitation in the thii, d degree• 

when he facilitateS the commissi0n0f a Crime.

Criminal facilitation in the hird degree is a class B misde-
meanor°

§ 115.! O Criminal facilitation in the second degree
A person is guilty of criminal facilitation in the second degree

when he facilitates the commissi0n of a crime, and when (a) the
68
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crime which he believes he is facilitating is a felony, and (b) the
crime actually committed is a class B or class C felony.

C -ninal facilitati0n in the second deg 'ee is a class E felony.

§ ] ] 5. ! 5 Criminal facilitation in the first degree
A person is guilty of criminal facilitation in the first degree

when he facilitates the commission of a crime, and when (a)
the crime which he believes he is facilita ng is murder or kid-
napping, and (b) the crime actually commi ed is murder or
kidnapping.

C inal facilita on in' the first degree is a Class C felony.

§ .2 CHminal facilitation; no defense
It is immaterial and no defense to a prosecution for criminaI

facilitation that:
1. No person who engaged in the. crime commWced has been

• prosecuted for or convicted of such crime or a crime based upon
the conduct comprising it, or that one or more Of such persons
:have been acquired thereof Ol/ enjoy immuniby from prosecution
therefor; or
• 

2.: Owing to lack of crimina! responsibilit:y; such other person
or persons or any one of them are not guilty Of such crime or Of
,any Crime based upon the Conduct in questziom : ....

§ l 5.as:: 
:

It is an affilmaative defense to a prosecution for criminal fa-
cilitation that the defendant aided or facilitated the crime com-
mi ed solely as a victim thereof.

§ !15.30 Crtmina facilitation; Corroboration
A conviction for criminal facili atS0n shall not behad upon

the testfmony of a person Who has coinmfi' ed h e Crime charged
to have been facilitated, unless such testimony be corroborated
by such other evidence as tends to connect the defendant with
such facilitation.
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ARTICLE 120: ACCESSORY AFTER THE FACT

Section
120.00 Accessory after the fact; definition of term.
120.05 Being an accessory after the fact in the fourth degree.
120.-10 Being an accessory after the fact in the third degree.
120.15 Being an accessory after the fact in the second degree.
120.20. Being an accessory after the fact inthe first degree.

§ 120,00 Aceessoryafter the fact; definmon of term
AS Used in this article, a person "renders criminal ssistance"

when, with intent to prevent, hinder or delay the detection, . dis-
co (ery 0r apprelaefisi0n bf, or: ]le :lodging ofa criminal charge
agailist, a pei'son V h6 has commi ed am-line, or to assist a per-
son in profiting, or benefiting from the commission ofa Crime,
he commits or attempts to commit -any of the following, acts :

:- 1.- Harboring or concealing such person ;or 
"

: 2. Warning him of impending discovery or apprehension;

3. Providing him with money, transportatioli, weapon, dis-
guise or other means Of avoiding detection or apprehensibn; or

4. Preventing or obstructing, by means of deception, force,
intimidation or in any other manner, a public servant or anyone
else from performing an act which might aid in the detection or
apprehension of such person or in the lodging of a criminal
charge against him; or

5. -Destroying, concealing, suppressing or altering records or
other tangible property, maL r or possible evidence which might
be of aid in the detection or apprehension of such uerson or in
the lodging of a criminal charg9 against him; or

6. Aiding him tO attain the object of his crime or to protect
.Or. expeditiously profit from an .advantage derived from such

• ,crime, as by safeguarding the proceeds :of a theft or converting
such into more usable property.

I-i
ll-

§ 120.05 Being an accessory after the fact in the fourth
degree

A person is guilty of being an accessory after the fact in the
ul h degree when he renders criminal assistance to a person
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who has committed a crime, knowing or believing that such per-
sonhas engaged in the conduct constituting such crime. 

....

Being an.accessory after the fact in the fourth degree is a class

B misdemeanor. - • .... =

§ 120.10 Being a :accessory after the factin the third de-
gree"

" 
A person is guilty of being an.accessory after the fact intlie

third degree when he renderS' criminal assistance to a pel'SOn
who has committed a felony, knowing or believing that such

person 
has engaged in the conduct constituting Such felony:;

Being an accessoi:y.dftei:th act in Ee 'd degree is a class
misdemeanor. /.: .... " -: . -" :: 

" 
:: :' :

§ 120.15 Being an accessory after tile fadt in the second de-

gree
A person is guilty of beingan gccessorY after the fact in th

second degree, when he renders criminalassistance to a person
who has committed a class B-felony, knowing or believing that
sucia person has engaged.in the conduct constituting such class.

B felony. . ........ •

Being an accessory aftei; the fact in the Second degree iS a class

§ 120.20 Being an accessory after the fact in the first de-

gree
A person is guilty of being inn accessory after the fact inthe

first degree when he renders Criminal assistance to a person who•
has c6 tted Inurder" br kidnappihg, knowing or believilig that
such- person has engaged in the"conduCt Constituting such mur-
der orkidnapping. " '- : -

Being an accessory after the fact in the first degree is a class D

felony. y • : :

-- . : ?
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TITLE H. OFFENSES AGAINST THE PERSON IN-
VOLVING PHYSICAL INJURY, SEXUAL CON-

DUCT, RESTRAINT AND INTIMIDATION

:

!

l i
i

Iii¸:

ARTICLE 125: ASSAULT AND RELATED OFFENSES

Se ion
125.00
125.05
12510
126.15
125.2o
125.25
125.30
125.35

Assault in the third degree.
Assault in the second degree:
Assault in the first degree.
hIenacing.
Reckless endangerment in the seconcl degree.
Reckless• endangel nent in the first degree.
Promoting a suicide attempt. •
Promoting a suicide attempt; when prosecutable as attempt

0 commit murder. .....

§ 125.00 Assault in the thirddegree
A person is guilby of assault in the third degree when:
1. With: intent to cause physical injm-y to another person, he

Causes such injury to such person 
*0r 

to a third person; or

2. He recklessly causes physical injury to another pei'son; or

3. With ci minal negligence, he causes physical injm-y to an-
other person by means of a deadly weapon or a motor vehicle
or vessel equipped for propulsion by mechanical means.

Assault in.ti e%hird degree is a class A miSdemeanor.

§ 125.05 : Assault in the seeond degree ::: :

A person is:guilby 0f assault in the second degree when:.
1, With intent to causeserious physical injury to another

person, he causes such injury to such person or :to a third per-
$on; or .

2. With intent to cause physical injury to another person, h6
causes such injury to such person or to a third person by means
of a deadly weapon; or

3. For a purpose other than lawful medical or therapeutic
treMznent, he intentionally causes stupor, unconsciousness or
other physical impailznent or injury to another person by ad-
ministering to him, without his consent, a drug, substance or
preparation capable of producing the same; or
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ii 4. With intent to kill another person, he causes serious physi-
cal injury to such person or to a third person under circum-
stances which would constitute assault in the first degree as de-
fined in subdivision one of section 125.10 except that the act is
committed under the influence of extreme emotional disturbance
for which there is a reasonable explanation or excuse. The rea-
sonableness of such explanation or excuse shall be determined
from the viewpoint of a person in the actor's situation under the
circumstances as the actor believes them to be; or

5. He recklessly causes serious physie' l injury to another

person.. . ..... 

• Assault in the second degree is a elassD felony, .

§ 125.10 ASS-Uitin the first degree
A person is guilty of assault in the firs degree when:

1. With intent to kill another person, he causes serious physi-
Cai injury to Such person or to a third person, except when•such
,conduct constitutes assault in the second degree as defined in
subdivision four Of section 125.05 ; or

2. He intentional!y disfigures a person seriously and perma,
nentiy, or intentionally-desh'oys, amputates or permanently disk
ables a member or organ of his body; or

3. Under Circumstances evincing:a depraved indifference to
human life, he recklessly causes serious physical injury to :an-
Other person; or • 

•

4. In the course of and in furtherance of the commission or
attempted commisM0n of a felony; he intentionally or reckless-
ly causes serious physical injury to another person by means
of a deadly or dangerous weapon.

Assault in the first degree is a class B felony.

§ 125.15 Menacing
A person is guilty of menacing when, iby physicM menac.e, he

intentionally places or at einpts: to place another person idfear
of imminent serious ph.ysical inJu!7. :: : . :.. : .;. :

Menacing is a class B misdemeanor. : : " . • ..... : ": : :
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A person is guilty of reckless endangermen in the second de:
gree when he recklessly engages in conduct which places or may
place anoi;her person in danger of serious physical injury.

Reckless endangerment in the second degree is a class :A miS, i
demeanor. _

, . -.

§ 125.25 RecMess endangerment in the first degree
A Person Is guilty of recklessendangm ent in the first de-

gree when, under circumstances evincing a depr.aved indiffer-
ence to human life, he reckiessly engages: :in conduct which 

placesor may place another person in danger of death.

Reckless endangerment in the first degree is a class D felony.

§ 125.30 Promoting a SuiCide ttempt • -- 
....

A: person is gUil r of promoting a Suickte attempt when he .in-
tent!°hally Causes 0r aids another person o at emp suicide;

Promoting a suicide attempt is a class E felony.

§ 
125.35 

eromoUnga suicide attempt; when prosecutable
as al uempt to commit murder

A 
person who engages in conduct constituting both the of-fense 

of promoting a suicide attempt, as defined in section125.30, 
and the offense of a empt to commit mtu'der, as defined

in section !!0.00 and subdivision one of section 130.25, may notbe 
convicted Of an attempt o commit murder unless he causesor 
aids _the suicide attempt in issue by the use 0f force, duress

or deception. - =

ARTICLE 130: HOMICIDE, ABORTION AND
RELATED OFFENSES

Murder; punishment; plea of guilty.
Murder; proceeding to determine sentence; appeal
Abortion.

74

Criminally negligent homicide . :
Manslaughter in the second degree.
Manslaughter in the first degree.: 
Murder.

Section

130.00 Homicide defined.
!30.05 Homicide; definitions of terms."
130.10
130.15
130.20
130.25
130.30
130.25
130.40

OFFENSES AGAINST THE PERSON. § 13o.lo

section
130.45 Killing an unborn child.
130.50 Self-abortion. :
130.55 Filicide of an unborn child.
130.60 Issuing abortional articles.

§130.00 Ho eide de ea
Homicide is the killing of a Pmison or of an unborn child bY

he act, procurement 
o1" omission Of another person under 

cir-

cumstances 
constyituting murder, manslaughter, criminally negli2

gent 
homicide, killing an Unborn child or filicide 0f an unborn

child as defined in this article.

:§ 130,05 :n0micide; aefmiions o ermS :

: 1. 
erson means a human-being who hasbeen born and

is alive.

2/: 
"Unbm child" means a: child with which a female has

been pregnant for more than ven y-six weel s. 
- 

_
-3.: "Abortional act." A female commits an 

"abortional 
act'.'

-upbn herself when she akes or sut mitS o the adminis
'a

ion of
.znedicine 0r drugs or does 0r submit 0 any physical act io 

or

-upon herself which she believes is calculated to procure the mis-
• 
carriage: 

of pregnant females. A person Commits an."abortional

:act" 
upon a female when he:commi s :a physical act upon 

her

which 
he believes is calculated to procureher miscarriage, wheth-

-er directly upon her body or by: the administration of drugs 
or

medicine 
or by other means or .eatment, ozwhen he causes her

to 
commit or submit to such anact to or upon herself. .:

d,,.UmgnloWa 
U!e:b "

::bl:ib 
aelte means an ab or i0nalact 

which,

0 
of a person charged with com-

.ac r

mi
ing or submWdng to the same, is not necessalW to preserve

-the life of the female or of an unborn child with which she is

pregnant.
i

• § 130.10 cnm auy negUgent homicide
A 

person 
is guilty of crhninally egligent homicide when,

" ":Cr ally negligent hormCde m a cl s E felo?y. 

=: ...... ...... 
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§ 130.15 Manslaughter in .the second degree
'& 

person is guilty of manslaughter in the second degree when:

1. I-Ie recklessly causes the death of another person; 
or

2. With in ent to procure a miscarriage of a female whomhe 
believes t6 be pregnant, he commits an unlawful abol ional 

actupon her which causes her death; or
3. 

I-Ie intentionally causes or aids another person to commit
suicide.

Manslaughter in the second degree is a class C felony.

T. I-[ OFFENSES AGAINST THE PERSON § 130.30

fined in subdivision three of section 130.15, and he does not
Use force, duress" or deception in causing or aiding Such
suicide; or

§ 130.20 Manslaughter in the first degree
A 

person is guilby of manslaughter in the first degree when:
1. 

With intent to cause seriousphysical injury tO another
orPers°n' he causes the death of such person or of a thh-d 

person,
2. 

With intent to kill another person, he causes the death 
ofsuch 

person or of a thh'd person under circumstances 
whichwould 

constitute murder as defined in subdivision one of section130.25 
except that the homicidal act is commi ed under 

theinfluence 
of extreme emotional disturbance for which there 

isa reasonable 
explanation or excuse. The reasonableness 

of suchexplanation 
or excuse shall be detelunined from he viewpoint 

of aperson in-the actor's situation Under the circumstances 
as theactor believes the to be;i 0r ....

3. With 
in ent to pr0cure the:miscarriage of,a female 

preg-nant with 
an unborn child, he commits an unlawful aboi

ionaiact upon her which causes her death.
Manslaughter 

in the first degree is a class B felony.,

§ 130.25 uraer
A person is guilty of murder when:
1. With 

intent to kill another person, he causes the death 
ofsuch person or of a third person, except when:

(a) 
I-Ie 

engages in such conduct under the influence 
ofextreme 

emotionaldisturbance so as tO render him 
guilt

-" of 
manslaughter in the firstdegree as defined in subdivision

two of section 130.20; or - , • -

(b) His conduct consists of causing or aiding a suicide 
soas to 

constitute manslaughter in the second degree 
as de-76

i• -
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2. Under circumstances evincing a depraved indifference to
httman life, he recklessly engages in conduct involving a grave
risk of human fatality and thereby causes the death of another
person; or

3. Either alone or in concert with others, he commits or at-
temp s to commit a felonious crime of robbery, burglary, kid-
napping, arson, escape or a forcible, felonious sex crime, and, in
the course of and in furtherance of such crime or of the immedi-
ate flight of the perpetrators thereof or any one of them, one or
more commits an act inherently dangerous to human life which
Causes the death of a person other than one of the perpeh'ators ;
except that it shall constitute an affirmative defense to a prosecu-
tion under this subdivision that a defendant, though a participant
in the underlying felony:

(a) Did not commit the homicidal act or in any way
solicit, counsel, encourage, cause or aid the commission
thereof; and

(b) Was not armed with any deadly weapon, or any
implement, article or substance capable of inflicting serious
injury and of a sol not ordinarily carried about in public
places by law-abiding persons; and

(c) Did not know that any of his confederates was
armed with such a weapon, implement, al icle or substance;
and

(d) Had no reasonable gTotmd to believe that any of his
confederates intended to commit an act inherently danger-
Ous to hmnan life.

§ i30.30 Murder; punishment; plea of guilty
1. Murder is punishable as a class A felony unless the death

sentence is imposed as provided by section 130.35.

2. 
-When 

the court and the district attorney consent, a person
indicted for murder may plead guilty thereto, in which case the
court shall sentence him as for a class A felony.

3. When a defendant has been found, guilty after trial of
murder, the court shall discharge the jul and shall sentence the
defendant as for a class A felony if it is satisfied that he.was
less than eighteen years old at the time of the commission of the
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.... 
ARTICLE i35"

Sevtion

135.00 Sex offenses; definitions of terms.
135.05 Sex offenses; lack of consent.
135.10 Sex offenses; defenses and exceptions.

Sex offenses; corroboration.
Sexual misconduct.
Rape in the third degree.
Rape in the second degree.
Rape in the first degree.
Sodomy in the third degree.
Sodomy in the second degree.
Sodomy in the first degree,
Bestiality. •

Sexual abuse in the second degree.
Sex0al abuse in the first degree.

SEX OFFENSES

Pt. 2

_w

§ ] 3S.{}0 Sex offenses; definitions of terms
The 

following definitions are applicable o this article:
1. "Sexual 

intercourse" has its ordinary meaning 
and occursupon any peneh'ation, no matter how slight.

2. "Deviate 
sexual intercourse', means sexual conduct 

be.tween 
persons not married to each other consisting of 

contactbetween 
the penis and the anus, the mouth and the 

penis, orthe mouth and the vagina.
3. "Sexual 

contact" means any touching of the sexual 
orother intimate 

parts of a person not married to the actor 
for thepurpose of gI"atifying sexual desire of either 

par .4. "Female" 
means any female person who is not married 

tothe actor.

5. "Mentally 
defective" means that a person suffers 

from amental 
disease or defect which renders him incapableof 

apprais-ing the nature of his conduct.
6. "Mentally 

incapacitated" means that a person is renderedtemporarily 
incapable of appraising or Conh-olling his 

conductowing 
to the influence of drugs administered to him without 

hisconsent.C°nsent' 
or 

to any other act commi ed upon him without 
his

7."P-nyslcaliy" "" 
helpless" means that a person is 

unconsciousor 
physically unable to communicate unwillingness to 

an actowing 
to the influence of drugs, illness or any other factor.

so
.T

T. tt OFFENSES AGAINST THE PERSON. "§ 135.10

i 8. "Unaware" means that a person does not realize that a
sexual act is being committed.

9. "Forcible compulsion" means physical force that over-
? comes earnest resistance; or a tin'eat, express or implied, that

places a person in fear of immediate death or serious physical
: injulT to himself or another person, or in fear that he or another

person will immediately be kidnapped.

§ 135.05 Sex offenses; lack of consent
1: Whether or not specifically stated, it is an-element of

every offense defined in this article that the criminal sexual act
was commi ed without consent of the victim. :

2. Lack of consent results from :

(a) Forcible compulsion; or
(b) IncapaciL-yto consent; or

(c) Where the offense charged is sexual abuse pursuant
to section 135.60 or section 135.65, any circttmstances, in
addition to forcible compulsion or incapacity to :consent, in
which the victim does not expressly or impliedly acquiesce
inthe actor's conduct. ....

3. A person is deemed incapable of Consent when he is:

(a) less than seventeen years old; or •

(b) mentally defective; or
(c) mentally incapacitated; or
(d) physically helpless; or
(e) unaware.

§ 135.10 Sexotfenses; defenses and exceptions
1. In a prosecution under this article in which the vic hn's

lack of consent is based solely upon his ineapaci y to consent be-
cause he was mentally defective, mentally incapacitated, physi-
cally helpless or unaware, it is a defense to such prosecu on that
the defendant, at the time he engaged in the conduct constituting
the offense, did not know of the facts or conditions responsible
for such incapacity to consent.

2. in a prosecution under this al icle in which the vic .m's
lack of consent is based solely upon his incapacity to consent
because he was less than seventeen years old, it is no defense to
such prosecution that the defendant, at the time he engaged in

N.Y. Proposed Penal Law %4 Spec.Pamph.---6 81
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"
he conduct constituting the Offense, did not know 

thege. - _..

135.!5 o enses; eo=obora.o. •
A 

person shall not be convicted of any offense defined in 
this.article, 

or of an attempt to commit the same, Solely 
on thecorroborated 

testimony of the alleged victim. 
: 
=

w i . .

§ 135.30 Rape in the second degree
A male 

is guilty of rape in the second degree when, 
being• eighteen 

years old or more, he engages fil sexual intercourse 
witha female less than fourteen years 01d. .......

Rape in the Second d ee is a Class Dfelon • :

135,35 / ] apeiil he first degree ;, -
, .L-& male 

iS guilty of rape in-the first degTee when he engages 
iu:sexual intercourse witha female :'

!. By forcible compulsion of the female,s submi "
• or 

.... 
, . .... Ssion thereto;

2. Who"" ÷,s 
Incapable of consent byreason of being physicallyhelpless; or '

,)

82 : .

§ 135.20 Sexual misconduct
: A person is guilty of sexual misconduct when: 

:1. ,Being 
a male he engages in: Sexual intercoUrse

female without her consent;: Or: . :: with
2. Ie engages 

in deviate sexual intercourse with;anothel,
I)erson without the farter's consent.

Sexual misconduct is a class A misdemeanor.

§ 13S.fS Rape in the third degree
A 

male is guilty of rape in the third degTee when:
1. He engages in sexual " :

mtercoul'se with a female who isincapable 
of consent by reason of some fact01, other than 

Beingless than seventeen years old; or
2. Being twenty 

one years old Or more, he engages in 
sexualintercourse 

with a fema!e less than seventeen 
years old.

Rape in the third degree is a class E felony. :

OFFENSES AGAINST THE PERSON.

§ 135.50 Sodomy "mthefirst degree - . 
"

A person is guilty 0f: SOdomy. in the first degree when he en-
gages in deviate sexual intercourse with another person: -

' 
1. By forcible compulsion of the Other person's :submissioi

thereto; or
2. Who is incapable of consent by reason of being physically:

helpless; or

3. Who is less than eleven yearsold.

Sodomy in the first degTee is a Class B felony.

§. 135.55 Bes a
A person is guilty 02 bestiality when he engages in sexual

conduct with an animal or a dead human bodY.
BestBality isa class A misdemeanor.

3. Who is less than eleven years old. : :

::Rape in the first de 'ee is a class B felony.

135.40 Sodomy in the third degree
A person is guilty of sodomy in the third degree when:

:L He engages in dev{a e sexual intercourse with a person
who is incapable of consent by reason of some factor other than
being less than seventeen years old; or

2. Being twenty one years old or n ore, he engages in deviate
sexual intercourse with a person less than seventeen years old.

Sodomydn %he third degTee,is a classE felony. . ! :,

§ 135.45 Sodomy in the second degree . .
,_ Verson is: g ilty of sodomy in the second degTee when, be-

ing eighteen years old or more, he engages in deviate sexual in:-
%ercourse with anothel person less t an fourteen ears old-• :

Sodomy in the second degree is a class D felony

§ 135.60

§-135.60 Sexual abuse in the second degree ,
A person is guilty ofsexual abuse in the- Second degree when
he subjects another person tO sexual contact without the lather's
consent. ' • ...... " ......

Sexual abuse in the'second-degree is a Class A misdemeanor.
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§ 135.65 Sexualabuse in the first degree :.i

A person is guilL-y of sexual abuse in the firs degree when he
subjects another person to sexual contact:

I. By forcible compulsion of the other person's submission:
thereto; or

2. When the other person is incapable of consent by reason
of being physically helpless; or .....

3. When the other person is less than eleven years old.

Sexual abuse in the first degree is a class D felony.

Section
140.00

140.05
140.10
140.15
140.20
140.25
140.30
140.35
140.40
40A5

140.50
140.55
140.60

§ 140.00

ARTICLE 140: KIDNAPPING, COERCION AND •
RELATED OFFENSES

False imprisonment, kidnapping and custodial interference;
definitions of terms.

False imprisonmen in the second degree.
False imprisonment in the first degree.
Kidnapping.

Kidnapping; punishment; plea of guilty.
Kidnapping; proceeding to determine sentence; appeal.
Kidnapping and false imprisonment; defenses.
Custodial interference in the seconddegree.
Custodial intezfference in the first degree. :
Substitution of children.
Coercion in the Seconddegree.
Coercion in the first degree. - : 
Coercion; defense.

False imprisonment, kidnapping and custodial in-
terference; definitions of terms :

The following definitions are applicable to this article:
1. 

"Remove" 
means to abduct a person or to cause him o 

goOr be taken from one place to another withou consent.

2. 
"Confine" 

means to h01d or imprison a person without con:
sent, secretly or under other circumstances calculated to 

preventhis liberation.

3. 
"Restrain" 

means to remove, Confine or inany way resh-ict
a pel;son's movement without consent in such fashion as to in-
terfere substantially with his liberLy.

4. "Relative" 
means a parent, ancestor, brother, sister, uncle,

aunt or cousin, and any person married to t'he same.

84
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5. "Without consent." A person is removed, resh'ained or
confined "without consent" when he iS compelled or induced to
go to or to remain in a place (a) by means of force, intimida-
tion or deception, or (b) if a child less than foul een years old
or an incompetent person, without the consent of a parent,
guardian or other person responsible for his general supervision
or weffare.

§ 140.05 False imprisonment in the second degree
A person is guilty of false imprisonment in the second degree

when he knowingly restrains another person unlawfully.

False pl"isonment in the second degree is a class A misde-
meanor.

§ 140.10 False imprisonment in the first degree .
A person is guilty of false imprisonment in the first degree

when he knowingly restrains another person unlawfully under
Circumstances which expose Such person to a risk of serious
physical injulT.

False imprisonment in the first degree is a c S E felony.

§ !40.15 mdnappmg
A person is guilty of kidnapping when •

(1) he unlawfully: : .... ::

(a) removes another person from his place of residence
: or business; or ...... :

(b) removes him a substantial distance from the Vicinity
where the removal Commences; or

(c) confines him for a substantial Period in a place Of
isolation; and when•

(2) his intent is:
(a) To h01d such person for ransom; or
(b) To use him as a shield or hostage; Or
(c) To inflict physical injurY upon " ,or 0 Violate or

abuse him sexually; or :

(d) To terrorize him or a thh'd person; or
(e) To interfere with the pelfformance of any govern-

mental or political function.
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140.20 ma pping; punishment; plea of gumy
1. Kidnapping is punishable as a class A felony unless the

death sentence is imposed as provided by section 140.25.

2. When the court and the district aL orney consent, a per-
son indicted for kidnapping may plead guilty thereto, in which
case the court shall sentence him as for a class A felony.

3. When a defendant has been found guilty after trial of
kidnapping, the court shall: discharge the jm-y and shall sen=
tence the defendant as for a class A felony if it is satisfied (a) :
that lie Was less than eighteen years old at the time of the com-
mission Of the ci:ime] 0r (bi that he person Mdnapped hasbeen
vbluntalqly rehlrned alive 5r Voluntarily released alive Under= cir-
cumstances enabling him to return to safety without substantiaI
risk of death, or (c) that the sentence of death is not warranted
because °f substantial 

mit!gating 
circumstances. :

§ 140.25 Kidnapping; proceeding to determine sentence;"
appeal

1. When a defendant has been.found guilty after trial of kid-
napping, andSuCh verdict has been recorded upon the minutes
it shall not thereafter be subject to julT reconsideratSon.

2. Unless the cou! sentences the defendan as for a class A
felony as provided in subdivision two or three Of section 140.20,
it shall, as promptly as practicable, conduct a proceeding to de-
tel'mine whether defendant should be sentenced as for a class A
felony or to death. Such proceeding shall be conducted in the
manner prescribed in section 130.35 for determination of the
penalty for murder, and all the provisions of said section 130.35
relating to procedure and to determination and imposition of
sentence, appeal, remand and re-sentence are here applicable.

F
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§ 140.30 Kidnapphg and false imprisonment; defenses
It is an affirmative defense to any prosecution for kidnapping

or false imprisonment that the person allegedly removed, re-
SN'ained or Confined Was:a child less than eighteen Years old at
the time thereof, that the defendant is a relative, and:that his
sole purpose was toassume castody of such child.

" ::.2

§, 140.35 Custedial.interference in the second degree
A person is guilty of custodial interference in the second de-

gree when: "

1. Being a relative of a child less than eighteen years:old, in-
tending to assume' pel nanent or protracted custody or control
0Yer him, and knowing that he has no legal right to do so, he
entices or takes such child without Consent from the lawful cus-
t0dy of a lawful custodian; 0r . . 

" 
.

:2. Knowing that hehas no legal right to do so, he takes or
entices from lawful custody any incompetent person, orphafi,
delinquent child or. other person committed by authority Of law
tO the Custody of another person.or instihltion.

; Custodial interference in the second de 'ee is a class A mis-
demeanor. 

......... 
:" : 

:

§ 140.40 Custo al interference in the first degree
A person is guilty of custodial inteifference in the first degree

when he commits the crime of Custodial interference in the sec-
ond degree under circumstances involving a substantial risk
that the health of the person taken or enticed from lawful cus-
tqdy will be materially impaired or his safety endangered.

Custodial interference in the first degree is a class E felony:

§ 14,0.45 S.bs m on of c Ua e.
A person is guilty of substitution of children when, having

been temporal ily entrusted with a child less than one year old
and intending to deceive a parent, g lardian or other lawful cus-
tedian of such child, he substitutes, produces or returns to such
parent, guardian or custodian a child other than the one en-

'usted. :

Substitution of children is a class E felony. :

§ 140.50 Coercion in the second degre
:person is guilty of coercion in the Second;flegree When he

compels or induces a person to do an act which the la er has a
legal right to abstain from doing, or to abstain from doing an
act which he has a legal right to do, by.meafis of instilling in
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him a fear that, if the demand is not complied with; the actor
will:

T. I BURGLARY, ETC. § 145.00

1. Cause physical injuiT to a person; or

2. Cause damage to property; or

3. Engage in other conduct constituting a crime; or

4. Accuse some person of a crime Or Cause ci ninal charges
to be institmted against him; or

5. Expose a secret or publicize an asserted fact, whether true
or false, tending to subject some person to hatred, contempt or
ridicule; or .....

6. Cause a Strike, boycot or other collective labor group ac,
tion injurious to some person's business; except that such a
threat shall not be deemed coercive when the act or omission
compelled is for the benefit of the group in whose interest the
acbr purports to act; or

7. Testify or provide infol nation or withhold testimony or
information with respect to another's legal claim or defense; or

8. Use or abuse his position as a public servant by perform-
ing some act within or related to his official duties, or by refus-
ing or omitting to perform an official duty in-such .fashion as
to affect some person adversely; or

9. Do any other act which would not in itself materially bene-
fit the actor but which is calculated to harm another person ma-
terially with respect to lds health, safety, business, calling, ca-
reer, fmancial condition, reputation or personal relationships.

Coercion in the second degree is a class A misdemeanor.

§ 140.55 Coercion in the tirst degree .

A person is guilty of coercion in the fa-st degree when he com-
mits the crime of coercion in the second degree, andwhen:

1. He commits such crime by instilling in the victim a fear
that he will cause physical injuiT to a person or cause damage
to propei T; or

2. He thereby compels or induces the victim to:

(a) Commit or a empt to commit or aid in the commis-
sion of a felony; or

(b) Inflict or attempt to inflict physical injulT :upon a
person; or

(c) Violate his duty as a public servant.
Coercion in the f 'st degree is a class D felony.
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§ 140.60 Coercion; defense
It is an affiimaative defense to a prosecution for coercion

charged to have been committed by instilling fear of the kind
prescribed in subdivisions four and five of section 140.50 that
the actor reasonably believed the accusation or secret to be true
and that his purpose was limited to compelling the other person
to behave in a way reasonably related to the circumstances
wtdch were the subject of the accusation =sr exposure.

TLE I. OFFENSES INVOLVING DAMAGE TO
AND INTRUSIONUPON PROPERTY :

ARTICLE 145: BURGLARY AND RELATED OFFENSES

Section
145.00
145.05
145.10
ias.!g
145.20
145.25
145.30
145.35
145.40

Criminal trespass and burglary; definitibns of terms.
Criminal trespass in the third degree.
Criminal trespass in the second degree.
Criminal trespass in the first degree.
BurglaiT in the fourth degree.
Burglary in the third degree.
Burglary in the second degree.
Burglary in the first degree.
Possession of burglar's tools.

§ i45.00 crm nal trespass and burglary;
terms

The following definitions are applicable to rids article:
1. ".Premises' includes the term "building" as defined here-

in, and any real property. ::% ................ ::.. . .:. . - : . .: . ".f ::,:!-'. .:::...: , y

2. "Building,". in addition to its ordinary meaning, includes
any structure, vehicle or watercraft used for oveimight lodging
of persons, or used by persons for darryilig on business therein.
Where a building consists of two or more units separately se-
cured or occupied, each unit shall be deemed a separate building.

3. "Dwelling" means a building which is usually occupied
by a person lodging therein at night, whether or not a person is

: - .(actually present. : . : •

• 4. "Night": means he: period between thirty minutes after
sunset and thirLT minutes before sunrise. := • :

5. "Enter or remain unlawfully." A person"enters or re-
mains unlawfully" in or upon premises when he is not licensed

89
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" Pt 2or Privileged 

to doso. A person who, regardless of his 
intent,enters or 

remains in or upon premises which are at 
the time

open o: the 
public does so with license and Privilege 

unJess he
defies a lawful:order 

not to enter or remain, personally 
com.

munica ed 
to:him by the owner of such premises or 

other au-thorized person. 

i 145.05 esp s degree
A person is 

gtlil r Of crit nal tIespass in the third 
degree

when he knowingly 
enters or remains unlawfully 

in or uponpremises. : =::

Criminal 
trespass in the third degree is a Violation.--

§ 145.10 
Criminal trespass in the second degree 

:A person is 
guilty of criminal h'espass in the second 

degree
when he I aowingiy 

enters or remains unlawfully in a 
building

or upon real 
property Which is fenced or otherwise 

enclosed in
a 

manner desigaed to exclude inh'uders.
Cl nal h'espass 

in the second degree is a class 
B misde:

meanor.

i "

T. i::

§ 145.15 
Crhninal trespass in the first degree

A person is 
guilty of criminal trespass in the first degree 

when
he knowingly 

enters or remains unlawfully in a dwelling.
Criminal trespass 

in the first degree is a class A misdemeanor.

§ 
145.20 

glary thefom. haegree
A person is 

guilty of burglary in e fourth degree 
when he

knowingly enters 
or remains unlawfully in a building wi)th 

intentto commi. 
"t 

a crime therein., ' . - -

]3urglarY 
in the fourth degree is a eiass E felcmy.

§ 145.25 BurglarYin the third degree ; "
A person is guilty of burglary in t

!dnowang/y enters or rem-; .... • .... he thn'd degree when h

o czmae nerein. --- - w m !nten• 
BUrglar:¢ 

hi the third degree is a class D felony. ....

90:
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§ 145.30 - Burglary the second:degree
A person is guilty of burglary in the second degree when he

knowingly enters or remains unlawfully in a dwelling at night
with intent to commit a crime therein.

Burglmw in the second degree is a class (3 felony.

§ 145.35 Burglary in the first degree
A person. is guilty oJ burgialT in the fit'st degree when he

lmowingly enters or remains unlawfully in a building with intent
tO commit a crime %herein and when:

1. He is armed with explosives or a deadly weapon; Or

2. He physically aVacks a pe!,s0n in effectinff entry, or
while inthe building, or in flight therefrom. :

BurglalT in the fit'st degree is a class B felony.

§ 145.40 Possession of burgl, 's tools

A person is guilty of possession of burglar's ools when he
has inhis p0ssessi6n any tool, insfrttmen Or other thing adapted,
designed or Cbmmonly Used for advancing or facili a g offenses
involving unlaWful entry into premises, Or offenses involving
forcible breaking of safes or other COntainerS or dep0si oi-ies Of
proper ;y, under circumstances evincingan intent ouse or knowl-
edge that somePerson intends tO use the same in the Commission
of an offense of such= character. , " • -,

Possession of bm'glar's tools is a class A misdemeanor.

>

ARTICLE 150: " CRIMINAL MISCHIEF :
Section
150.00 Criminal mischiefAn he third degree.
150.05 Criminal mischief in the Second degree.
150.10 Criminal mischief in the first degree.

§ 150.00 cmnin mischief in me mira degree
A person iS gulilty Of criminal mischief in the third degree

when, having no reasonable gTound to believe that hehas a right.
to do so, he intentionally or recklessly:

I. Damages tangib!eProPerty of ano%hel'; or ii._I :
2. Tampers ith tangible propel%y of another and t re-'

byCafises rolJety robe placedin danKei! O damaffe " .}::i!:,ii• 
Criminalmischief in the third degree is a class A mildemeanor.

...... 91:
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§ 150.05 Criminal mischief in the second degree :
A Person is guilty of criminal mischief in the second de 'ee

when :

1. With intent to cause damage to tangible property of an,
other and having no reasonable ground to believe that he has a
right to do so, he damages property in an amount exceeding two
hundred fifty dollars; or

2. With intent to cause an interruption or impairment of
sei-vice rendered to the public and having no reasonable ground
to believe that he has a right to do so, he damages or tampers
with tangible propei y of a gas, electric, steam or water-works
corporaNon, telephone or telegraph corporation, common calmer,
or public utility operated by a municipality.

Criminal mischief in the second degree is a class E felony.

§ 150.10 c m ln schiefintbe: rstaegree
A person is guilty of criminal mischief in the first degree

when: .....

xasoN ?" § 155.20
T.I

0veimight lodgingof persons, Or usedby persons for carrying on
business therein. Where a building consis of two or moreuniks
separately secured or occupied, each unit shall be •deemed a sepa-

building.

1. With intent to Cause damage to tangible property Of an-
other 

.........

and having no reasonable ground to believe that he has a
right b do SO, lie damages property in an amount exceeding:one
thousand fiVe hundred dollars; or

2. With intent to cause a substantial interruption or impair-
ment of service rendered b the public:and having no reasonable
ground to believe that he has a right b do so/he damagesor
tampers with tangible property of a gas: electriC, Steam orwater.
works corporation, telephone Or telegraph c0rp0ration, co'on
carrier or public utility operated by a municipality.

Criminal mischief in the first degree isa class D felony.

K

§ 155.00 Arson; defmmon of term ...." 
As used in this al icle, "building," in addition:teits Ordinary

meaning, includes an r Structure, vehicle or Wa r:craft userl for
92

Se ion
155.00
155.05
155.10
155.15
i55.20 Reckless burning.

ARTICLE 155: ARSON

Arson ; definition of term.
Arson in the third degree.
Arson in the second degree.
Arson in the first degreel " •

§ 155,05 A son i me third de ee •
1. A person is guilty of arson in the third degree when he

recklessly causes destruction or damage to a building by inten-
tionally Sial'ring a fire or causing an explosion.

2. It is an affirmative defense to a prosecutioii ufider this
section that no person other than the adtdr h id a possesso or
proprietary interest in the building. : :

Arson in the third degree is a class E felony.

§ 155.10 Arson in thesecond degree
1. A person is guilty of ai's0n in the secbhd d4gree Wheh,

with intent to destroy or dami ge a buiiding, he 
:starts 

a fii 6 Or
causes an explosion.

2. It is an affiiunaive: defense to a prosecution mder this sec-
tion that (a)no pers6n other than the actor had a p0ssessory
ol: proprietary interest in the b dlding, and (b)his sole intent
was to destroy or damage the building for a lawful and proper
purpose, and (c)there was no reasonable POSsibility that such
actmight endanger the life or safety of another person or dam-
age another bull ng : 

• :

• Arsonin the second de 'ee is a class C felony.

§ 155.15 son in me st degree •
A person is guilty of arson in the f 'st degree when, with in-

tent to destroy or damage a building, he starts a fire or causes
an explosion, and when (a)another pers0n:is present in such
building at the time, and (b) the actor is either aware of that
fact or the circmnstances are such asto render the presence of a
person therein a reasonable possibility. : 

•

Arson in the first degree is a class B felony. •

§ 155.20 r cmess b g
A: person is guilty of reckless burning when he 

'intentionally

star s a fire or causes an explosion, whether on his Own property
93
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or 

an0theffs, and thereby rectdess!y places a building of another
in danger of destruction or damage.

RecMess burning is a class A misdemeanor.

TITLE J. OFFENSES INVOLVING THEFT
...... 

ARTICLE 160: LARCENY

Section

160.00 .Larceny; definitions of terms. .
160.05 Larceny; .defined. - - . -.

160.i0 
:

arceny; no defense.• : - .
160.15 Larceny; defense. " 

....

160.20 Larceny; pleading and proof-. ; : " .-
160.25 

Larceny; value of stolen property, how ascertained.
160.30 Petit larceny.

160.35 Grand larceny in the third-degree. : . ' .
160.40 Grand larceny in the second degree.
160.45 Grand larceny in'he first clegree.

§"1 60.00 Lar ny; definitions of terms

The following definitions are applicable to this article:
1. "'Property" 

means any money, personal proper
y, 

.real
property, thing in action, eviclence of debt or contract, or ai dcle
of Value of any l ind.

Commodities 
of a public utility nature such as gas, electricity,

Steam and water constitute properly, but the supplying of such 
acommodity 

to premises from an outside source by means of wires,
pipes, conduits or other equipment shall be deemed a rendition 

ofa selwice rather than a sale or delivelw of properly.
2. 

!'Obtain." The term "obtain" includes, but is not limitedto, the 
bringing about of a transfel- or purp0rted tranSfer- of 

pr0pel
y or of a legal interest therein, whether to the obtainer or 

an-other.

3. "Depi:ive." :To 
"deprive" another of property means 

(a)to withhold it or cause it to be withheld from him Permanentlyor for 
so extended a period or under such circumstances that 

themajor 
pol ion of its economic value, or of the use and benefitthereof, 

is lost to him, or (b) to dispose of the properly so as to
make it uniikely that the owner will recover it.

:4: 
: ,'Appropriate.,, . To "appropriate" propel -y Of :another

to oneself 
or:.:: a :third- person means (a)_.to exercise control.: over 

it,

or- o aid a third person to exercise control over it, permanently
or for so extended a pel4od or under such circumstances as to
acquh'e the major portion of its economic value, or of the use and
benefit thereof, or (b) to dispose of the property for the benefit of
oneself or a third person.

5. "Owner," An "owner'.' of propel cy, as used in this article,

means a person who has a right to possession thereof which is
superior to that of a person who takes, obtains or withholds it
from him.and which the latter is not privileged,to infringe.

Ode who has obtained possession of property by theft Or other
illegal means shall be deemed .to have a right of possessi0n-supe-
rior tO that of a person who takes, obtains or withholds:it.from
him by larcenous means ..... : : 

- 
-: .....

::No joint or .common owner of propel y shall be deemed to
have a right Of possession thereto superior, to that:of any. other
joint or common owner or possessor.thereof. : -: . 

" 
. :..,

In the absence of a specific agreement to the contrary: Person
in lawful possession of pl:operty shall be deemed to have a right
of possession superior to that of a person having 0nly-a seCurflzy
interest therein, even if legal titie lies withthe holderof the se-
curity interest pursuant t0 a conditionalsales c0ntract or Other
secm.-ity agreement.

§ 160o05 -Laxceny; defined ....

• 1. A person stealsproperty and commits larceny when, with
intent to deprive another of property or to appropriate the same
tO himself or to a third person, he wrongfully takes, obtains or
withholds such property from the owner.

2. Larceny includes a wrongful taking, obtaining or with-
holding of another's propel y, with the intent prescribed in sub-
division one of this section, committed in iny of the :fbllowing
ways: - :

(a) By conduct l gret0f0re defined or kn0wn as common
law larceny by trespassorY taking, common law larceny by
trick, embezzlement, or obtaining property by false-pre-
tenses ; 

" 
:

(b) By appropriating lost property: 
• A .person appropriates lost property when he obtains prop-
erty of another whichhe knows to have beenlo or n is!aid,
or to h ive been delivered under a mistake as to the identity
of the recipient 0r as t0the nature or amount of the prop-
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(ii) Cause damage to property; or

(iii) Engage in other conduct constituting a crime; or

(iv) Accuse some person of a Crime or cause criminal
charges to be instituted against him; or

(v) Expose a secret or publicize an asserted fact, whether
true or false, tending to subject some person to hatred, con-
tempt or ridicule; or

(vi) Cause a stx-ike, boycott or other collective labor
group action injurious to some person's business; except
that such a threat shall not be deemed extol ion when the
lJi!0pei

-Y 
is demanded or received for the benefit of the group

in whose interest the adtor purports to act; or.
96
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e y, without taking reasonable measures to return the
same to the owner;

(c) By committing the crime of issuing a bad check, as
defined in section 195.05 ;

(d) By false promise.

A person obtains property by false promise when he ob-
tains propei ;y of another by means of a representation, ex-
press or implied, that he or a third person will in the future
engage in particular conduct, and when hehas no.intention
of engaging in such conduct or, as %he case may be, does not
believe that the third person intends t0 engage in such con-
duct. : _ : • ::

In any prosecution for larceny based upon a false promise,
the defendant's intention or belief that the promise would
not be performed may not be established by or inferred from
the fact alone that such promise was not peiffonned. Such
a finding may be based only upon evidence establishing that
the fac s and ciircumstances of the case are whollY Consistent
wi'h guilty intent 0r belief andwholly inconsistent with
innocent intent or belief, and excluding to a moral Certainty
evel i{ypbthesis excepti that 0f the}defendanS in}ention or
belief that the promise would notbeperformed. : 

:
(e) By ex ol ion.

A person obtains property by extortion when he compels
or induces another person to deliver such propei y to himself
or to a third person by means of instilling in him a fear that,
if the property is not so delivered, the actor or another will:

(i) Cause physical injury to some person in the future;
or

OFFENSES INVOLVING THEFT § 160.15

(vii) Testify or provide information or withhold testi-
mony or information with respect to another's legal claim or

defense; or
(viii) Use or abuse his position as a public seiwant by

perfon ing some act within or related to his official duties,
or by refusing or omitting to peifform an official duty, in
such fashion as to affect some person adversely ; or

(ix) Do any other act which would not:in itself materially
benefit the actor but which is calcuiated to harm anohher per-
son materially with respect to his health, safety, business,
calling, career, financial condition, repu ti0n or personal

relationships.

§ 160.10 Larceny; no defense
In any prosecution for larceny, it is immaterial, and no defense

that..
i. The owner intended to with title to, as wen as posses-

sion of, his pr0pel%-Y; or ....... -

2. The accused in the first instance obtained possession of he
owner's property lawfully, if subsequently he wrongfully with-

held or appropriated such property ;. or
3. The accused Obtained the Owner's propeily w-ith his con:

sent, if he induced such consent by a false representation, pre-

tense or promise; or .
4. The purpose for which the owner was induced to part with

his property was immoral or unworthy.

§ 160.15 Larceny; defenses
1. It is an affnunative defense to any prosecution for larceny

by trespass0ry taking or embezzlement that the property was ap-
propriated under a claim of right made in good faith.

2. It is an affn'mative defense tO a prosecution for larceny by
extortion, as defined in sub-paragl'aphs (iv) and (v) of para-
graph (e) of subdivision 2 of section 160.05, that the propei y
obtained through instilling a fear of criminal accusation or ex

posure 
was honestly claimed as restitution or indemnification for

halun done in the circumstances to which such accusation or ex-

posure 
reasonably related, or as compensation for property or

lawful services.
N.Y. Proposed Penal Law %4 Spec.Pamph. 7 97
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I6o.2o :arceny, p,e g aria proof
It shall be suffieien in any prosecution for larceny as defined

in section 160.05 that:
1. 

The indictment, information orcomplaint charges that theaccused 
stole property and committed larceny in that, with intentt0 

deprive anothe
-0f 

property or to appropriate theSame to him-self 
or to a third person, he wl"ongYully took. obtained or with-

held Such propeitfy frbm the oWner; and .....

2. The indicbment, 
".reformation 

or complaint is su
proof that hhe ,oo,,- -- - - pPorted b........... -, r o=u en a ea i • . Y

• . g .g n any conduct constituting lar-ceny as defined in thisarticle.

§ 160.25 
Larceny; value of stolen property, how ascer-

tained .... .;= .

..The Value of st01en properly shall be ascertained as follows:
1. 

Excep as otherwise specified in this section, value means
the market value of the-property at the time and place of thelarceny, 

or if such cannot be satisfactorily ascer[ained, the cos/;of 
rep!aeement of the property within a reasonable time after the

larceny. 
'

2. 
Whether or not they havebeen issued or delivered, certainw 'i

en, instruments, not including those having a readily ascer-tS!n 
ble market Value uch as' some pubic and corporate bond 

and securities, Shall be evalfia ed as follows:

(a) 
'Ihe 

value of an ins 'umen constitufiing an evidence:::'of 
debt, such as a chedk, drafb or promissory note, 

shalt
be deemed the amount due or c01iectable hereon or thereby,
such figure ordinarily being the face amount of the indebt-
edness less any portion thereof which has been satisfied.

(b) The value of any other insh'ument which creates, re-' 
leases, discharges or otherwise affects any valuable legal: 
right, privilege or obligation Shall be deemed the gl"eatesamount 

of economic 10SS Which the owner of the instrttmen .
.... 

migh
reasonably suffer by virtue of the loss of the instru-

ment. , -

• 3. 
Vhen the value of property cannot be satisfactorily ascer-tained 
pursuant to t e-standards set fot h in subdivisions one

and two of this section,, its value shall be deemed to be an amoun
less than two hundred fifty dollars.

OFFENSES INVOLVING TttEFT § 160.45

: § 160.35 Grand larceny in the third'degree -.
A person who steals propel is guilty of g-rand larceny !n

the third degTee when:
1. The value of the property exceeds two hunch'ed fifty dol-

laxs; or . . ..... .= .: 2

2.. The property consists of a public record: writing Ok" in-
( St-ttment: kept/filed or deposited according to law with Or in he

keeping of any public office or public servant; or

3. The property, regardless of its nature and value, is taken-
from the person of another; or : 

:: 
: -: : : 

=

=74_ The: propertY, regardlesg of its nature and valffe, is ob-
aified by extortionate 

•means 
:as prescribed in paragraph (e)

of subdivision two of section 160.05, and under any ttn'ekt of the
kincl:speeified in Sub-parag 'aphs (i) ttu-ough (viii) 0f Said para:
gTaph (e). 

:

Grand larceny in the third degree is a Class E fel0ny.

§ 160.40 Grand larceny in the second degree
A person who steals property is guilty of gTand larceny in

the second degTee when the value of the property exceeds one
thousand five hundred dollars ......

Grand larceny in the second degree is a class D felony. :

§ 1 60.4 Grand larceny in the first degree'- 
" •

A person who steals property is guilty of grand larceny in
the fit'st degTee when the propelS-y, regardless of its nature,and
value, is-obtained by extortionate means as prescribed in para-
g -aph (e) of subdivision tWO of section i60.05, and under a
ttn'ea of the kind specified in sub-parag 'aphs (i) and (ii) of
said paragraph (e).-

Grand larceny in the fit'st degree is a class C felony.

160.30 Petit larceny
A person who steals property is guilty of petit larceny.

l etit larceny is a class A misdemeanor.
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Section
165.00
165.05
165.10
i65.15
165.20

ARTICLE 165: ROBBERY

Robbery; definitions of terms.
Robbery; defined.
Robbel:v in the third degree.
Robbery in the second degree.
RobbelT in the first degree.

OFFENSES INVOLVING THEFT § 170.00

§ 165.00 ' Robbery; definitions of terms

thi?e defiu, ifions, contained in secti0n 160.00 are appli ble t
a! cle

§ 6 .0 R°bbery; defined
Robbery 

is forcible stealing. A person forcibly steals propertyand 
commits robbery when, with intent to deprive another 

ofproperty Or to appropriate the same o-himself or to a third 
per-son he takes such property from the person or in the res

the o er by: p ence of

Using physical force upon the o er with in en thereby 
to prevent his power of resistance or to overcomehis 

resistance (a) to the taking of the property, or 
(b) 

to
theactor's retention 0fthe Proper y immediately after the
taking; or •

2. Threatening the imminent use of Physical force uponthe 
owner or another person Who ispresent, With intenthereby 

to compel the owner to acquiesce (a) in the taking ofthe 
property, or (b) in the actor's retention of the properffy

immedialely after the taking, i:

Robbery in the third degree
A 

person who forcibly s eals property is guiltyof robberyin the third degree.

Robbery in the third degree is a class D felony. 

§ 165.15 Robbery in the second degree
A 

person who forcibly steals property is guilty of robbe
T 

inthe 
second degree when he is aided by another person actually

present.

Robbery in the second degree is a class C felony.

100

Robbery in the first degree"
A perso. who forcibly steals property is guilty of robbery

the fit'st degree when:
1. In the course of and in furtherance of.the commission

of the crime, he causes serious physical injulw o any person
present who is not participating in the crime; or

2. He is armed with a deadly weapon during the commission

of the crime.
RObbery in the first degree isa class B felony.

ARTICLE 170: OTHER OFFENSES RELATING
TO THEFT

:Section

170.00
170.05
i70.10
170.15
170.20
17025
170.30
170.35
170.40

Misapplication of property.
Unauthorized use of a propelled vehicle; definition of term.
unauthorized use of a propelled Velficle.
Theft of services defini ibns of telmaS.
Theft of services. :
Fraudulently obtaining a signature.
Fortune telling. " r

Criminal possession 0f sto!en Proper y; definition of erm.
Criminal possession of stolen proper y in the hird dggree.

170.45 cl minal possegM0n ofstolenpr0pel y in the
170.50
170.55

170.65
170.70
170.75

Second degree.

Criminal possession of stolen pr0pei y in the first degree.
Criminal possession of st01en property; presumpti6ns.
Criminal possession of stolen pr0perty; liability and proof.
Oi Seuring identity of a machine inthe second degree.
Obscuring identity of a machine in the first degree.
Obscuring identity of a machine; presumptions and de-

fenses. . ,

/

§ i70.00 Misapplication of property .
1. A person is guilty of misapplication Of proper when,

Imowingly having tangible personal propel%y of another in his
possession pursuant to an agreement that the same will be re-
turned to the owner at a future time, he loans, leases for hire,
pledges, pawns or otherwise encumbers such property without
the consent of the owner thereof in such manner as to crea e a
risk that the owner will not be able to recover it or will suffer
pecuniary loss.

2. It is a defense to a prosecution under this section that,
at the time the prosecution was formally instituted, (a) the de-

=101
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fendant had recovered possession of the property, unencumbl
as a result of the unlawful disposition, and (b) the owner has
suffered no material economic loss as a result of the
,disposition.

/lisapplication of property is a Class A misdemeanor.

§ 
• 
170.05 Unauthorized use of a propelled vehicle; defini-

tion of -term

As used in section 170,!0, "propelled vehicle" means any motor
propelled vehicle or aircraft, or any boat or Vessel equipped for
propulsion by mechanical means or by a sail.

§ 170.10 Unauthorized use of a propelled vehicle

A person is guilty of unauthorized use of a propelled VehiCle
when.: .... : 

., . ..., ....

1. I now n ha 'he-doe in6t hake the consent of Owner,
he takes, operates, exercises, controi over, . rides in oi".otherw{se
uses a propelled vehicle. A person who engages in any such con-
duct without the consent of %he owner is presumed to know that
he does not have such consent. ,-

Havin custody of a propelled vehicle pursuant to an
agreement., bet veen.himself or another, and the owner thereof
whereby the actor or another is to Perform for compensation a
specific:service for.the owner involving, the maintenance, repair.or 

use of such vehicle, he intentionally uses or operates the same,
without the consent of the Owner, for his. own purposes:in a
manner constituting a gross deviation from the agTeed purpose;

-or " ," .... •

3. Having custody of a propelled vehicle pursuant to an
.agreement with the owner thereof whereby such vehicle is to be
returned to the owner at a specified time, he intentionally retains
or withholds possession. thereof, without the consent of the.owner, 

for so lengthy a period beyondthe specified me as to
render such retention or possession a gross deviation from the
agreement .....

Unauthorized use of a propelled vehicle is a class A misde-
meanoi-.
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!70,15 hen of ser 4ces; defmmous a terms
The following definitions are applicable to section 170.20:
L "Service" includes, but.is not limited to, labor, profession-.

al service, public utility and transportation service, the supplyinE
of hotel and restaurant accommodations, entertainment, and'
the supplying of equipment for use. - 

"

2. "Credit card" means any instrumenl , whether known as
a "credit card," credit plate, charge plate, or byany other name,
which purpbrts to evidencean undex"caking to pay for property or-
services delivered or' rendered: to or upon theorder of a desig:-
hated person or bearer. - .... . ' .... 

" 
- .

§ 170.20 Thef of se ces
: A pel;s0n is gfiil of :theft of services when: 

: : "

:.-1. With intent to defraud, he obtains or attempts to 6btaim
a selwice, or induces or a empts to induce the supplier-of a-
rendered serviceto agree to pay-Anent therefor or a credit basis,.
by the use of a credit card which he kn0{vs to be stolen, forged,,
revoked, cancelled, unauthorized or in any way invalid for the.
purpose ; or ..... 

"

2. With intent to avoid payment for restaurant services:
rendered, or for services rendered to ldm as a transient guest at
a hotel, motel, inn, tourist cabin, rooming house or comparable-
establishment, he avoids or attempts to avoid such payment by-
unjustifiable failure or refusal to pay; by stealth, or by any-
representation of fact which he knows to be false-; :or

3: With intent to obtain railroad, Subway, bus, air, taxi
or any other public tranSportation service without payment Of
the lawful charge therefor, or to avoid payment of the law fii
charge for such transportation service which has been rendered:
to him, he obtains such service or avoids payment therefor by
force, intimidation, stealth, deception or mechanical tampering,
or by unjustifiable failure or refusal to pay; or

4. With intent to avoid payment of the lawful charge for.
any prospective or already rendered telephone service, he obtains
or attempts to obtain such service or to. avoid payment therefor-
by any unauthorized mechanical tampering with the equipment
of the supplier, by any representation of fact which he knows:
robe false, or by any other artifice, taick or deception; or

5. With intent to avoid payment by himself or another for
a prospective oi, already rendered service the charge 0r!c0mpen-
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sation for which is measured by a meter or other mechanical
device provided by the supplier of the selTice, he tampers with
such device or with other equipment related thereto, or in any
manner attempts to prevent the meter or device from performing:
its measuring function, without the consent of the Supplier of the.
service. Any tampering With such a device or equipment without
che consent of the supplier of the service raises a presumption of
intent to avoid, or to enable another to avoid, payment for the
service involved; or

6. Intending to obtain, withou the Consent of the supplier
thereof, gas, electriciLy, water, steam de tele ph -ne-service,' he
tampers with any equipment of the supplier thereof designed t0
supply or to prevent the supply of such service either to the com-
muniLy in general or to particular premises; or

7. Obtaining or having conLToi over labor in the employ of
another person, or of business, commercial or hldustrial equip-
ment or facilities of another person, knowing that he is not
entitled to the use thereof either personally or in an agency
capacity, and intending to derive a commercial or other shb-
stantial benefit for himself or a third person, he uses or diverts
to the use of himself or a third person such labor, equipment or
facilitSes.

iT. ff OFFENSES INVOLVING THEFT § 170.50

as part of a show or exhibition solely for the purpose of enter-
tainn ent or amusement

Fortune telling is a class B misdemeanor.

Theft of selwices is a class A misdemeanor.

w

§ 170.25 Fraudulently obtaining a signature

A person is guflLy of fraudulently obtaining a signatm, e when,
with intent to defraud or injure another or to acquh.e a substan-
tial benefit for himself or a third person, he obtains the signature
of 

a person tO a wri en instrument by means of any misrepre.
entation of fact whieh he knows to be false.

Fraudulentiy obtaining a signatm.e is a class A misdemeanor.

§ 170.30 Fortune elling

A person is guilLy of for ne telling when, for a fee or com-
pensation which he directly or indirectly solicits or receives, he
claims or pretends to tell fortunes, or holds himself out as being-able, 

by claimed or pretended use of occult powers, to answer
questions or give advice on personal matters or to exorcise,
influence or affect evil spirits or curses; except that this sec on
does not apply to ,one who engages in tile aforedesCribed Conduct
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§ 170.35 Criminal possession of stolen property; definition'
of term

As used in sections 170A0, 170.45, 170.50 and 170.55, "dealer"
means a person in the business of buying, selling or otherwise
dealing in propel y, or a pawnbroker.

§ 170.40 c a! possession of stolen propom m the
..... : degree ..... : .: ::.: -: :- 

:% A person is -guilty of criminal possession of Stolen properly
in the third degree when, with:intent to benefit himself or-a
person other than the owner thereof, he possesses properly which
has been stolen, either within or without the state, and which he
knows to have been stolen. .....

Criminal possession of stolen prope'rty in the third de 'ee is a
class A misdemeanor.

§ 1 70.4S Criminal possession of stolen property in the sec-
ond degree .

A person is guilty of criminal possession of stolen property
in the second degree when, with intent to benefit himself or a
person other than the owner thereof, he possesses properly which
has been stolen, either within or without the state, and which he
knows to have been stolen, and when:

1. The value of the properly exceeds two hundred and fifty
dollars ; or

2. The actor is a dealer.

Criminal possession of stolen properly in the second degree is a
class E felony.

§ 170.50 Crimina possession of stolen property in the fLrSt
degree

• A person is guilty of criminal possession.of stolen properly in
the first degree when, with intent to benefit himself or a person
other than the owner thereof, he possesses properly which has
been stolen, either within or without the state, and which he
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tmowS to have been stoien, and when the value of the property
exceeds one thousand five hundred dollars.

Criminal possession Of stolen property in the ill'St degree is a
class D felony.

OFFENSES INVOLVING THEFT
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§ 170.55 C aI possession of stolen property; presump:

I. A person who possesses stolen property which he knows
to have been stolen is presumed to possess it with intent tO bene-
fit himself or a person other than the owner thereof.

2. A dealer who possesses stolen property is presumed tO
know that such propelVcy was stolen if he obtained it without
having ascertained by reasonable-inquilT that the person from
whom he obtained it had a legal right to possess it.

§ 170-60 Criminal possession of stolen property; abmty
and proof.

1. It is no defense to a prosecution for criminal possession ,
of stolen property that the person who stole the property has not
been convicted, apprehended or identified.

2. A person may be convicted 0f criminal Possession of st01eli
property whether or not he participated in the larceny of such
property, but no person may be convicted of both larceny of
and criminal possession of:the same property.

3. A person charged with criminal possession of Stolen prop-
el who pai'ticipated in the larceny thereof may not be convict-
ed of criminal possession of such stolen property solely upon
the testimony of an accomplice in the larceny without corrob-
orating evidence of the kind prescribed in section three hundred
ninety-nine of the code of criminal procedure"

4 .... Unless inconsistentwith the Pr0visi0ns:of subdivision
three of thiS section, a person charged with criminal possession
of stolen property may be convicted thereof solely upon the tes-
timony of one from whom he obtained such property or solely
upon the testimony of one to whom he disposed of such proper-
ty.

§ 170.75

Obscuring identity of a machine in the second de-

gree

A person is guilty of obscuring identhty of a machine in the
:second degree when he:
" L Removes, defacesi c0vers, alters, desLroys 10r OtherwiSe 0b-

:seures the manufacturer's serial number or gny Other distln-
guishing identification number or mark upon any machine, Ve-
hicle or electrical or mechanical device, with intent to render
Jt unidentifiable; or

2. P0Ssesses such a machine vehicle: Or devic kn6wing: that
:such serial number or other identification number or mark has
beeniso removed:or ot'hdr ise obscured.: : : : : :: 

: 
;

Obscm'in identity of a machine in the second degree is a €lass
Amisdemeanor. , ,: • ". . " " : : .. : :

.%., , •

§ 170.70 Obscuring identity Of a machine in e firs degree
:A pel s0n is guilty of Obscuring identity of a machine in the

first degree when he :
i2 RemoveS', defaces; coVersl altei.s, destroys Or otherwise ob-

:scures he manufacturer's serial number or any other distin-
.guishing or identification number or mark upon any motor ve:
hide, with intent to render it unidentifiable; OZ` :

2. Possesses such a mo 0r vehicle knowing that such serial
umber or other identificati0nnumber dr mark has been so re-

moved or otherwise obscured. 
:

Obsculing identity of a machine in:the first degree is a class
7D felony.

§ 170.75 Obscuring identity of a machine; presumptions
• . and defenses .....

1. A person who removes, defaces, covers, alters, destroys
• or Otherwise obscures a serial number Or identification mark
upon a machine, vehicle or Other electrical or mechanical device
is presumed to do so with intent to render it unidentifiab!e.

2. A person who possesses a machine, vehicle or device in
such condition and who does not possess an apparently valid bill
of sale or other apparently valid evidence of ownership or right

±o possession thereof is presumed to POSseSS. such machine, ve-
hicle or device witli knowledge tha the serial number or other
:identification mark has been Obscured. :
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3. Iris an affi Tnative defense to a prosecution for' obscurin
identity of a machine under subdivision two of section 170.65 

orsubdivision 
two of section 170.70 that, prior to arrest or otherinstitution 

of the prosecut 0n, the defendant repol ed =t0 the 
po=lice or 

to an appropriate government agency the obscured condi.:fion 
of the sel-ial number or identification mark of the machine

charged tO have been knowingly possessed by him.

§ 175.00 Forgery; def o sof,erms

The following definitions are applicable to this article:
1. 

"Wriff
en instrmnent', - -

• = n any paper, ocument orOilier ....
instrument containing wri en or printed matter or theequivalent 

thereofi used for purposes Of reciting, embodying;conveying 
or recording infol-mation, and any money, token,stamp, 

seal, badge, h'ademark, or other evidence or symbol 
ofvalue, 

right, privilege or identification, which is capable of be-ing 
Used to the advantage Or disadvantage of some 

person."Co - ,:2. 
mpmte written ins rumenF, means one which pui'Portsto 

be a genuine written insffrument fuliy:drawn with respect to
every essential feature thereof.

los

TITLE K. OFFENSES INVOLVING FRAUD

175.00 Forgery; definitions of terms.
175.05 Forgery in the third degree. "
175.10 Forgery in the second degree.
175.15 Forgery in the first degree. : . :
175.20 

Criminal possession of a forged instrument in the 
third'degree.

175.25 Criminal possession of a forged instrument in the second
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i76130: Criminal possession Of a forged instrument in he first
degree:
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175.46 Criminal simulation.
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175.55 Unlawfully using slugs in the second degreei
175.60 Unlawfully using slugs in the first degree.

%
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3. "Incomplete w -i en instrumenff' means one which con-
tains some mat er by way of donten or authentication but which
requires additional ma ter in order o render it a complete writ-
ten instrument.
141 "Falsely make" a Written instrument means to make or
draw a complete written instrumen in i s entirety, or an incom-
piece written instrument, which purports to be an authentic
creation of its ostensible maker, but which is not such either be-
cause the ostensible maker is fictitious or because, if real, he did
not authorize the making or drawing thereof.

5. "Falsely complete." One "falsely completes" a wri en in-
strument when, by adding, inserting or changing ma er, he
ixansforms an incomplete written ifish-umen into a complete
one, without the authority of anyone entitled to g -ant it, so that
such complete instrument falsely appears or purports to be in
all respects an authentic creation of or fully authorized by if
ostensible maker.

6. False y altm..'' One "falsely alters" a written instrmnent
hen, withou the authorii r of anYone entitled to gTant it, he

changes a Wld en instrument, whether it bein comPlete or in-
complete folun, by means of erasure, obliteration, deletion, inser-
tion of new maff er, ransp0sitTion of mat er, or in any0ther man:

:: ner, So tha
• 
such instrument in its thus altered form falsely ap-

pears or purpot s to be in all respects an authentic creation of
or fully authorized bY its ostensible maker• 

• 7. "Forged instrument" means a wri en ins rmnen which
has been falsely made, completed or altm'ed: 

.... : :' :

§ 175.05 Forgery in the third degree
A person is guilty Of forgery in the third degree when, with

intent to defraud, he falsely makes, Completes or alters a wri -
ten instrument. " 

- " " 
-

:Forgery 
in the hird de 'ee is a class A misdemeanor.

§ 175.!0 .Forgery in.the second degree " :
A person is guilty of forgery in the second degree when, with

intent to defraud, he falsely makes, completes or alters a writ-
ten instrument which is or purports to be, or. which is calculated
to become or to represent if comp!e ed:

1. A deed, wil!, codicil, contract, assignment, commercial in-
Sta'ument, or other instrument which does or may evidence, ere-
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ate, transfer, terminate or otherwise affec a legai l ght,
obligation orstatuS; or

2. A public record, or an insh'ument filed or required by
to be filed or legally fileable in or with a public office or
servant; or

3. A wrWcen instrument officially issued or created by a pub-
lic office, public servant or goveimment agency; or

4. Part of an issue of tokens, °ansfers, cei%ifieates Or other
articles manufactured and designed for use as transportation
fees upon public conveyances, or as symbols of value usable in

K 
OFFENSES INVOLVING FRAUD § 175.45

and with intent to defraud, he utters or possesses any
of a kind speclfed in section 175.10.

Criminal 
possession of a forged inst 'ument in the second de:

e is a class D felony.

?ii§ 
175,30 c po s sion of forged ent m me

.... first degree 

: 
A person 

is guilty of criminal possession of a forged-instru-

: ment 
in the fit-st degree when, with knowledge :that it is forged

:( and 
witk. ntent to defraud, he utters or possesses any forged

in"

place, of money for he purchase of proper y or services avail-:
able to the public for CompenSation. : :

Forgery in the second degree is a class D felony.

§ ! 75.15 - Forgery in the first degree - • i

A person is guilty of forgery in the fu'st degTee When, wittt
inten to defraud, he falsely makes, Completes or alters a writ-:
ten instrument which is Or purp0r s to be, Or Which is ealculat:
ed tO become or t6 representif completecl : :- "• 

1. :Part of an issue 0f m6neY, stamps, securities or other k;al:
uable instalments issued by a government Or goverument agen:
cy; Or

2. Part of an issue of sbck, bonds or 0ther insh-uments rep-
resenting inte 'es s in or claims against a corporate or other or-
ganization or its proper y. ....

Forgery in the first degree is a class Cfelony: 
" : 

:

§ 175.20 Criminal possession of a forged instnlment in th
degr ;

A person is guilty 0fcriminal possession of a forged insh-u:
ment in the third degree when, with knowledge that it is forged
and with intent tO defraud, he uLters Or possesses a forged in-
strttment.

Criminal possession of a forged insh-ument in the thirdde -ee
is a.class Amisdemeanor. - • 

:

§ 175.25 Crinainal possession of a"forgedins ument in the

A person is gnil of e al possession o* a forged inst 'u-
ment in the second degree vhen, With l owledge that i "is

]10

s
,umentof a kin specified in section 175.!5. 

• 
,

ii Criminal possession Of a forged iiis ,ument in the first degree

is g ehss C felony. . " : ....

§¢ 175,35 
orgery and criminal possessbn oi-, forged in-
s mment; persons liable 

: 
: :

ii :/k 
person 

may not be 'convicted of both forgery and Criminal

possession 
of a forged ins _'ttment with respect to the same 

in-

strument. 
" 

.... . 
: 

: •

,: 
§, 

175.40 cr possession of forgery devices

A 
person 

is guilty of criminal p0ssessi°n of forgery devices

: when:

I. 
lie makes or possesses with knowledge of its character any

plate, 
die or other device, apparatus, equipment, or aiViele 

sPe:

cifically 
designed oi" adapted for use in counterfeiting, unlaw-

fully simulating or otherwise forging wri en ins
'ttments; or

i 9. With intent to use, or to aid or permit another to use, 
the

Same 
for purposes of forgery; he makes or possesses any device,

apparatus, equipment 0r article capable of or adaptable to such

use. -

: Criminal possession of_forgery devices is a class D felony,

§ 175,45 C a SimmaUon
A person is guilty of Cl ninal simulation when:

1. 
With intent to defraud, he makes or alters any object 

in

such lash{0n:thd it:appears t° have an antiquity, rafifty, source
or authorship which it does not in fact possess ; or
" " 

1ii 
: : 

" '
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2. Witl knoWledge of its ta'ue character and with intent to
defraud, he uffcei.s or possesses an object so simulated.

criminal simulation is a class A misdemeanor.

T. 
K OFFENSES INVOLVING FRAUD § 180o05

to enable 
a person to use them fraudulently in a coin machine, 

and

(b) 
t!ae value of such slugs exceeds one hunch'ed dollars.

Unlawfully 
using slugs in the fit'st degree is a class E felony.

§ 175.50 Unlawflflly using slugs; definitions of terms
• The following definitions are applicable to section 175.55 and

175.60:

1. "Coin machine, means a coin box, turnstile, vending ma-
chine or other mechanical or electronic device or:receptacle
designed (a) to receiVe a coin or bill of a Certain den0mina on or
a token made for the purpose, and (b) in rehlrn for the inser on
or deposit thereof, automatScally t offer, to provide, to assist in
providing or to permit the acquisition of some properLy or some
public or private service.

2. "Slug"means a metal or other object or article which, by
virtue of its size, shape Or any other quality, is capable of being
inserted, deposited or otherwise used in a coin machine as an
improper but effective substitute for a genuine coin, bill or
token, and of thereby enabling a person to obtain without valid
consideration the properly or service sold through the machine.

3. "Value" of a slug means the value it has or would have
to a person intending to use it fraudulently inn coin machine, or,
in other words, the value of the coin, bill or token for which it
is capable of being substituted. 

-

§ 175.55 Unlawhflly using slugs in tide second degree ,
A person is gnilty of unlawfully using slugs in he second

degree when: 
-

1. With intent to defraud the Vendor of properly or a service
sold by means of a coin machine, he inserts, deposits or Uses a
slug in such machine; or

2. He makes, possesses or disposes of a slug or slugs with
intent to enable:a person to use it or them fraudulently'in a coin
machine.

§ 175,60 Unlawfully using siugs in the fLrgt degree
A person is guilty of unlawfully using slugs in the fit'st degree

when (a) he makes, possesses or disposes of slugs with intent

i12

Unlawfully using slugs in the second degree is a class B mis-
demeanor.

ARTICLE 180: OFFENSES INVOLVING FALSE
WRITTEN STATEMENTS

(,

se ion
180.00
t80.05
180.10
180.15
i80.20
180.25
180.80
180.35
180.40
180.45
180.50

Falsifying business records; definitions of terms.
Falsifying business records in the second degree.
Falsifying business records in the first degree.
FalSifying business records; defense.
Tampering with public records in the second degree:
Tampering with public records in the first degree:

Offering 
a false instrument for filing in the second degree.

Offel ng a false instrument for filing in the first degree.

Issuing a false cel ificate.

Issuing 
a false financial statement; definitions of terms.

Issuing a false financial statement.
Presenting a false insurance claim.

§ 
180100 busin s reco ; decagons

The following definitions are applicable to sections 180.05 and

180.10:
1. 

"Enterprise" means any entity of one or more persons,

corporate 
or otherwise, public or private, engaged in business,

commercial, 
professi°nal, industrial, eleemosynary, social, politi-

cal or governmental aetivit2r:
" usiness record,, means any account, book of acc0unts,

2. B ..... ::: ^ l e, t or maintained by an en-
I other Wrll lng or al'bicl V . • -

ledger o" ..... .... ....... - '-- ^ ,.eflectin its condition
terprise for the purpose oI eviueucm * 

or activity. ..... : : ....

§ 
180.05 Falsifying business records in the second degree

N person 
is guilty of falsifying business records in the second

degree when, with intent to defraud, he: •

1. 
• 1Viakes or causes a false entlT in th.e business records 

of

an enterprise; or 
°

2. 
Alters, erases, obiiterates, deletes, removes or destroys 

a

true entiT in the business records of an enterprise; or
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3. Omits to make a true en 'y in the business records of an
,enterprise in vi01ation of a du,t3r to do so which he knows to be
imposed Uponhim by law or by the nature Of his position; or

4. Prevents the making of a )true enta'y or causes the omission
thereof in the records of an enterprise.

Falsifying business records in the second degree is a class A
wI

misdemeanor. =

• § 180.10 Falsifying business records in the first degree
X

A person is guilty of falsifying business, records in the first
.degree when he co ts the Crime of falsff ng business records
in the second dega'ee, and when s intent to defraud includes an
intent.to commit another crime or to aid or conceal the Commis-
, ion thereof. , " . • :

Falsifying business records in the first degree is a Class E fel-
ony.

§ 180.20 Tampering with public records in the second de:
gree

A person is guilty of tamperingwith public records in the
second degree when, knowing that he does not have the authority
Of anyone entitled t6 grant it, he knowingly removes, mutilates,
destroys, Conceals, makes a false en T in or falsely alters any
reCord or Other wriffcen instrument flied, deposited in, or other-
wise constituting a record of a public office or public Sez cant.

Tampering with public records in the second degree is a class
A misdemeanor. - =

§ 1 0.2 Tampering with public records in the first degree
person is guilty of tampering with public records in the

first degree when, knowing that he does not have the authori r of
anyone entitled to grant it, and with intent to defraud, he know-
ingly removes, mutilates, destroys, conceals, makes a false enb_'y

114

§ 180.35 Offering a false instTmnent for flUng:in:the first de--

A person is guilty of offering a false insh'ument for ffling
in the first degree when, knowing that written instrument con-
rains a :.false statement or false information, and with intent
to defraud the state or any political subdivision thereof, he
offers or presents it to a public office or a public servant with
the knowledge or belief that it will be filed, registered, recorded
or become a part of the records of such public office or public.

Servant.
Offering a false instrument for filing in the first degree is a

class E felony.

§:: 18o.4o fa oee - ato ....
person is guil of issuing a false certificate when, ,being

a public Servant authorize4 by law to make and issue official
Cel ificates Or other official wri en insb_'uments, he makes and
issues Such an instrument containing a statement which he

: knows to be false.
Issuing a false certificate is a class E felony.

§ 180:15 Falsifyingbusincss records; defense
It is an affn'mative defense to a prosectltion for falsifying

business records that the accused was a clerk, bookkeeper or
other employee who, without personal profit or gain, merely
executed the orders of his employer or of a superior officer or
employee generally authorized to direct his activities.

T. K OFFENSES INVOLtING FRAUD §::180.40

in or falsely alters any record o1" other wri en instrument filed,
deposited in, or otherwise constituting a record of a public office

or public servant. .....

Tampering ,with public records in the first degree is a class D
felony . .- "

§ 180.30 Offering a false instrument for filing in the second

degree
A person is guilty of offering a false insh'ument for filing

in the second degree when, knowing that a w -'i en instrument
contains a• false statement or false information, he offers or
presents it to a public office or a public servant with the knowl-
edge or belief that it will be filed, registered, recorded or become
a part of the records of such public 9ffice o " public servant.

: Offering a false instrumen for filing in:the second degree is a
class A misdemeanor. : :
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§ 180. 5 Issuing a false financial statement; definitions of
terms

The following definitions are applicable to section 180.50:
1. 

"False 
financial statement" means a wTi en instrument

which purports to describe the financial condition or ability to
pay of some person and which is inaccurate in some material
respect.

OFFENSES INVOLVING FRAUD § 185.15

116

§ 180.50 Issuing a false financial statement

A person is guilty of issuing a false financial statement when,
with intent to defraud :

1. He knowingly makes a false financial statement or causes
such to be made; Or

2. He represents in writing that a financial statement re:
specting a p erson,s fin_ancial condition as of a prior date is
accurate th respect to such person's current financial condition,
whereas he knows that t is materially inaccurate in that respect;
or

3. He u ers a false financial statement which he knows to be
false, :

Issuing a false financial statement is a class A misdemeanor.

§ 1 80. Presenting a false insurance claim •

A person is guilbr of presenting a false insurance claim when,
with intent to defraud an insurer with respect to an alleged claim
of loss upon a contract of insurance, he presents to the insurer
or to an agent:thereof a written instrument containing a state-
ment which he knows tO be false relating to such Claim.

Presenting a false-insurance claim is a class A misdemeanor:

2. 
"Intent 

to defraud" means intent to deprive some person
of some direct or indirect financial advantage or benefit,
obtain such for oneself or another or to
person i by means of deceiving some

with respect tO on e's"own or another's financial condition
or ability to pay. - , ......

ARTICLE 185: BRIBERY NOT INVOLVING PUBLIC
SERVANTS, AND RELATED OFFENSES

Section

185.00
185.05
185.10
185.15
185.20
185.25
185.30
185.35
185A0
185.45

Commercial bribing.
Commercial bribe receiving.
Bribery of labor official; definition of term.
Bribing a labor official.
Bribe receiving by a labor official.
Sports bribery; definitions of terms.
Sports bribing.
Sports bribe receiving.
Tampering with a sports contest.
Rent gouging.

§ 185.00 Commercial bribing
A person is guilty of commercial bribing when he confers,

or offers or agrees to confer, any benefit upon any employee,
agent or fiduciary without the consent of the lather's employer
or principal, with intent to influence his conduct in relation to
his employer's or principal's affairs.

Co ercial bribing is a class B misdemeanor.

§ 185.05 Commerciai bribe receiv g
An employee, agent or fiduciary is guilty 0f commercial bribe

receiving when, without the lmowledge of his employer or prin-
• 

cipal, he solicits, accepts or agTees to accept any benefit from
another person upon an understanding that such benefit will
influence his conduct in relation to his employe" s or principal's

affairs.
_ Commercial bribe receiving is a class B misdemeanor.

§ 185.1o ribe o labor omc ,; de 'on of tern
As used in sections 185.15 and 185.201 "labor official," means

any duly appointed representative of a labor organization or
any duly appointed h-ustee or representative of an employee wel-

fare h-ust fund.

§ 18 5.15 Bribing a labor official
A person is guilty of bribing a labor official when, with intent

to influence a labor official in respect to any of his acts, decisions
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or 

duties as such labor official, he confers, or offers or agrees 
toe°nfer, anybenefit" Upon him. . •

Bribinga]aboi; official Jsa class D felony.

:: T: K. OFFENSES INVOLVING FRAUD §: !85'45

§ 185.20 Bribe receiving by a labor official

A labor official is guilty of bribe receiving by a labor officialwhen 
he solicits, accepts or agrees to accept any benefit 

fromanother 
person upon an; understanding that such benefit 

willinfluence 
him in respect .to any Of his acts, decisions, or 

otherduties as such labor official. .... .

Bribe receiving by a labor official.is a class D felony.

§ ]85.25 Sports bribery; definitions of erms : " "
The 

following definitions are applicable to. sections 185.30,
/85.35 and 185.40 :

,-,-,. • 
• 

, Sports .contest" means ant. 
i

1--- • .-" : : • - 
: " ' - ,-Y 

"u
e slonal 0r amateur sport

or. athletic, game or contest viewed by the public. "' .....
. 2 .... "Sports 

Oarticipant" means any person who 
participatesor expects 

to participate in a sports contest as a player, 
con+testant 

or member of a team, or as a coach, manager, trainer 
orother 

person directly associatedwith a player, Contestant 
orteam.

3. "Sports 
official" means any person who acts or expects 

toact in 
a sports contest as an umpire, referee, judge or otherwise• 

to officiate at a sports contest. "

§ 18 .35 Sports bribe receiving
A person is guilty of sports bribe receiving when:

1. Being a sports participant, he accepts, agrees to accept or
Solicits any benefit from another person upon an understanding
that he will thereby be influenced not to give his best efforts 

:in:

a sports contest; or " 
' 

.....

2. Being a sports official, he accepts, agrees to accept or so-:
limits any benefit from another person upon an understanding
that he will perform his duties improperly.

Sports bribe receiving is a class E felony.

§ !85.30 Sports bribing 
•

A person is guilty 0f sports bribing when he:

spo! sl" 
Confers,D 

t°r offerSwith 
intent°r 

agTees.:to confer, any benefit upon a
partici an_ to lnnuence ldm not to 

give 
his

best efforts in a sports contest; or
2. 

Confers or offers or agrees o confer any benefit upon 
asports:. 

. 
offic!aly with inteflt tO influerice._ him. tO perform his ddties

nnproper] .

Sports bribing is a class D felony. : :: '

185.40 Tampering with a sports contest :: -

A' person is guilt-y of tampering wit-h a Sports-contest whefi,
with intent to influence the outcome of a sports contest, he %ain-
per s with any sports pal%icipant, sports official or with any ani-
mal or equipment or other thing involved in the: conduct or op-
eration of a sports contest in a manner contrary to the rules and
usages purporting to govern such a contest. .....

Tampering Witl a sports contest is a class A misdemeanor.

§ 185.45 ent gouging
A person is guilty of rent gouging when, in connection with

the leasing, rental or use of real propertY, he directly or indi-
rectly accepts, agTees to accept, demands or solicits from a per-
son some consideration of value, in addition to lawful rental and
other lawful charges, upon a representation or understanding
that the furnishing of such consideration will increase the pos-
sibili that some person may obtain the lease, rental or use of
such proper y, or that a failure to fui sh it wfl! decrease the
possibility that Some person may 0brain the same.

Rent gouging.is a class A misdemeanor. 

i - . > •

w
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ARTICLE 190: FRAUDS ON CREDITORS

To' K OFFENSES iNvoLvING FRAUD § 1 90.1 5

Section

190.00
190.05
190.10
190.15

Fraud in insolvency is a class A misdemeanor.

§ 190.05 Fraud involving a security interest

A person is guilty of fraud involving a security interest,
when, having executed a securiL r agreement creating a security

120 !

§ 190.00 Fraud in insolvency
1. As used in this section, "administrator" means an assignee

or trustee for the benefit of creditors, a liquidator, a receiver or
any other person entitled to administer properly for the benefit
of creditors.

2. A person is guilty of fraud in insolvency when, within-
tent to benefit himself or another or to injure or defraud any
creditors and knowing tha proceedings have been or are about
to be instituted for the appointanent of an administrator, or
knowing that a composition agreement or other arrangement for
the benefit of creditors has been or is about to be made, he

(a) conveys, transfers, removes, conceals, destroys, en-
cumbers or otherwise disposes of any part of or any inter-

est in the debtor's estate; o1:

(b) obtains any substantial part of or interest in the
debtor's estate; or

,(c) present to any creditor or to the administrator any
writing or record relating to the debtor's estate knowing
the same to contain a false statement of material mat:
ter; or

(d) misrepresent or refuses to disclose to the adminis=
trator the existence, ambunt or location of any part of or
any interest in the debtor's estate, or any Other informa-
tion which he is legally required to furnish to such adminis-
trator.

Fraud in insolvency.
Fraud involving a.security interest.
Fraudulent disposition of mortgaged property.
Fraudulent disposition of properfiy subject to a conditional

sale contract.

interest in personal propel y securing a monetary obligation
owed to a secured party, and: •

(a) having under the security agreement both the right
of sale or other disposition of the property and the duty to
account to the secured pal :y:for the proceeds of disposition,
he sells or otherwise disposes of the property and wrong-
fully fails to accoUntto the' Secured party for the proceeds
of disposition; or

(b) having under the security agreement no right of sale
or other disposition of the property, he knowingly secretes,
withholds or disposes-Of Such pr6per y in, Violation ofthe
security agreement. • " ': .... - 

Fraud involving a seetu'ity interest is a class A misdemeanor.

§ 190.10 rraud ent disposition Of mortgaged property
A person is guilty of fraudulent dispositiOn .of mortgaged

property, when, having theretofor executed a mortgage of real
or personal property or any instrument intended to operate as
such, he sells, assigns, exchanges, secretes, injures, destroys or
otherwise disposes of any part of the property, upon which, the
mortgage or other instrument is at file time a lien, with intent
therebyto defraud the mortgagee or a pm'ehaser.thereof. 

Fraudulent disposition of mortgaged property isa class A mis-
demeanor. : :

§ 190.15 :Fraudulent disposition of property subject to a
conditional sale contract

A person is guilty 0f fraudulent dispositi0n of property sub-
ject to a COnditional sale contract When, prior to the perfol n-
ance of. the condition of. a conditional sale contract arid being
the buyer or any legal sficcessbl; in interest of the buyer, he sells,
assigns, mortgages, exchanges, secretes, injm'es, destroys or
otherwise disposes of. such goods under claim of fu!l ownership,
With intent thereby to defraud another. '

Fraudulent disposition property subjee to a conditiona! sa e
contact is a elassA misdemeanor, 

" 
. 
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: ARTICLE 195: OTHER FRAUDs
:Section . ,- 

.... 
..... . ...z95.6o issuing a bad check; de n " '.

: 95.o5 IsSuing, a bad ch eck " . !zons o terms.
:1951i0:' 

Issuing a bad check; presumptions.":195.15Issuing 
a bad check; defenses. "

i95.20 False advertising.
:195.25 

Criminal impersonation... " • :
i95.30 Concealing a will :: - :
195.35 Misconduct by : -.. ' , 

...
: 

.... corporate director.195.40 
M/sconduc atcorporate election. " : :: :

• } • ; .
195.00 .... ; ::,: :

The following check; definitions of termsdefinitions 
are applicable to section 195.05,19g110 and 195.1g:

"Check', 

means a'y check, dra ol- s lar 
Sight order

f0r the Payment 
of money which is not post-dated 

wihh respeco the time of uff erance..
2. " " 

check means a person whose 
Drawer of 

a 

.... 
: :

name appears
hereon as the 

primary obligor, whether the acttial 
signature be

that of himself 
or of a person PUlTortedly authorized 

to drawhe check in his behalf.
3. "'Representative 

drawer', means a 
person who signs a

check as drawer 
in a representative capacity or as 

agent of the
person whose name
6bligor: 

appears 
thereon as the Principa1 drawer or

4. "Ui ez " ...."• 
One " ,, - .utters 

a check when, as a drawer or 
rep-

resentative 
drawer thereof, he delivers it or causes 

it to be de-
livered to a 

Person who thereby :acquires a right 
against the

drawer with 
respect to such check• One who 

draws a checkwith intent that it be so deIivere • . 
:]f the dehveryoccurs. ::. : d]s deemed to have uttered 

5 "Pass" 
One "passes;: 

a chec .when, being a 
payee, holderi !::eb:: ':w

h:nkd 
wffchlch:7:°u !Y has been or purports

rp se other than collection to :;'- er, he delivers it,'f0r a
quires a right with respect thezeto: mr pa

-y 
who thereby ac=

6. "Funds" 
means money or credit.

7. "Insufficient 
funds•" A drawer has "insufflcien

funds"
with a drawee 

to Cover a check when he has no funds 
or account1.22

: T.K OFFENSES INVOLVING FRAUD 195:10

whatever, or funds in an amount less than that of the-check;
and a check dishonored for "no account" shall also be deemed o
have been dishonored for "insufficient funds."

§ 195.05 ssuingabad cheek" 
A person is guilty Of issuing a bad check when: 

'
. ,'. ,

1. (a) As a drawer or representative drawer, he utters a
check knowing at the time of utterance that. he 0z his principal,
as the case may be, does not then have Sufficien funds th the
drawee to cover it, and (b) he intends or belieyes at the. ime of
it erafi e that :paymen J will:be refused b "th.e d 'awee upon
p'resentatlon,::afi.d: (c):paymefit is: refus d by,he ;d-a e: up0n
presentati6n,:6'i. 

: :' .... ::;: : '= :::' ' : ' : ..... 
'

2.. (a) He passes a check knowing that the drawer thereof
does not then have sufficient funds with the drawee.to cover it,
and (b) he then intends or beiie v6s th pa'yznent fll: be: rd
fused by the, drawee Up0npresentation, and (c') paymen is -e-
fusedb the drawee:uponprhsentation.. : ..: : . ( ; ' :": ' :

§ 195.10 ssu g a cheek; pres tions 
" 

,. 
: " : " '

:= 1. When the drawer of a check.has insufficient funds with
hedrawee' to cover it aS the time of utterance,: the :subscribing

drawer or representative drawer, as the:case maybe, is pre-
sumed to know of such insufficiency•

2. A subscribing drawer or representative drawer of an ul-
timately dishonored check is presumed to have intended or be-
lieved that the check would be dishonored upon presentation
when: .'(ai 

The drawer had no account with the drawee at the
time of utterance;or " 

- ' : 
. 

(b)'(i) The drawer had insufficient funds with the
drawee at the time of uttei'ance, and (ii) he check was pre-
Sented to the drawee foi-payment not more than:thirty days

: after: the date of utterance, and(ifi) the drawer had insuf=
• : ficient fufids with the drawee atthe time of presentation.

3: Dishonor of a check by the drawee and insufficiency.
of thedrawer's funds at the time of presentatibn may properly.
be proven by ntroduction in evidence of a notice of prbtest o£
the check, or of ce ficate under Oath :of an afithdiJzed repre-
sentative: of the drawee de lafdfig: tl e dishonor and ihsdffidiehCy,
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:and such proof shall'constitute presumptive evidence ._of such
dishonor and insufficiency, . • ..

§ 195.15 Issuing a bad check; defenses

It is an affirmative defense toa prosecui0n for issuing a bad
check that:

1. The defendant or a person acting in his behalf made good
the amount of the check within ten days after dishonor by the
drawee; or-

2. The defendant, in acting as a representative drawer, did
so as an employee merely executing the instTuctions of his
employer or of a Superior0fficer or employee of his organization.

§ 195.20 Fa e adverting
1. A person is guilty of false advertising when, with intent

to promote the Sale or tO increase the consumption of propel%r
or services, he makes or causes to be made a false or misleading
statement in any advei isemeiit addressed tO the public or to
a subsLantial segment thereof.

2. It is an affirmatbw defense tO a-prosecution under this
section, which must be established by a pi eponderance of the
evidenge; that. t le allegedly false or misleading.sLatement was
not knowingly or recklessly made. ° : . -, •

False advertising is a class 24 misdeme tnor/ "
. " j

§ 195.25 Criminal impersonation .: , :1 ;: ::

A person is guilty of criminal impersonation when he: "

1. Impersonates an0ther:and does an. act in such assumed
character with intent to gain a benefit for himself or another
0i" to injure.oi: defraud another ;; 0r : :

Pretends tO be a representativeof some person or organiza-
tion and does an act in such pretende4 capacity withintent
to gain a benefit for himself 01; another or to injure or deh'aud
another; or 

........ 
......

3. Pretends to be a-public, servant or a person performing,
a governmen l function, or wears or displays w.i.thout auth0rity
any uniform or-badgeby Which such:pubh'c, servant or:person
is lawfully distif guished,, within ent to induce another to submit

124
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to-such pretended ,official authority or::otherwise to act in re-
liance upon that pretense 

" 
= ..... :

Criminal impersonation is a class A misdemeanor.

§ 195.30 
• 

Conceanng a win
A person is guilty of concealing a will when, with intent to

defraud, he conceals, secretes, suppresses, mutilates or destroys
a will, codicil or other testamenLalT instrument ..... .

Concealing a will is a class E felony.- .

ndu t by corporat dire to 
"

§ 195.35 Misco e e e r
A director of a stock corporation is guilty of misconduct by

corporate director when he knowingly, concurs in any vote or
act of the directol of such corporatTion by which:it is intended ::• . - . . ....

1. To make a dividend except from surp_lus and in the manner
as provided by law; or • ....

2. To divide, withdraw or in any manner pay to any stock-
holder any pal of the capital stock of the corporation except
in the manner as provided by !aw; 0r. , ......

3. To discount" or receive any note o other 
:evidence 

of debt-
inpaymentof an :iiistallment of caPitalst0ck ac ally called
in and required to be paid, or with intent to provide the means
of making such payment; or

4., T0 receive or discount any no e Or :other evidence Of debt
With intent to efiable any stoctdlolder to :,withdraw : any part of
the money paid in by him or his sf ck; or:: 

" " •

5.: To apply::any p0rtioni0f-the funds Of :such:c0rporati0n,
dii-ec ly or in iire ctly, to the purchase of Shares 0f:its own stock,
except from surplus and in the maimer as provided by law; or

6. To issue any increase fits capital S ock bey0nd the amount
of the capital stock thereof duly authorized by law.

Misconduct by corporate director is a ciass B misdemeanor:

§ 195.40: msconauct at corporate election :
A person is.guilty of misconduct at corporate, election when:

1. Being entitled to vote at any meeting of the stockholders
or bondholders or both of a stock corporation, he. sells his vote
or issues a proxy to vote to any person ,for any sum of money
or other consideration, except as expressly authorized bylaw; .or
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2. Acting as an inspector of election at any such meeting,
.he violates an oath taken by him in pursuance of law as such
inspector, or violates the provisions of an oath required by law
to be taken by him as such inspector.

Misconduct at corporate election is a class B misdemeanor.

T, L AGA ST P UC
= ADMINISTRATION.. "

ARTICLE 200: OFFICIAL MISCONDUCT AND OBSTRUC.
TION OF, PUBLIC SERVANTS-GENERALLY

seouon-_ _ 
'::: " " 

: - ......... .. ......

200.60 O ciai isconduct?.. - 'i ":...... '
2oo o5: 6bs ruc in

-governmen
al admi istration: ' " "

200:10 Refusing-to ai'd a pea e.6fficer..- .. .... 
" 

. :-: ....

200.15 Obstructing firefighting operations. " " , ....

§-:200.00: 
...... 

• .........
" 

OflibiaimiscdndUct : ": . " ,

A public servant is guilty Of official misconduct when, th
intent t9 obtaina benefit for himself, Or tO confer a benefit upon
another person, br-wr0ng ully to injm, e 0r deprive another 

per:son Of a benefit-

1: He commits an act relating to his office bu c0nstitmting
an unauthm-ized exercise of his Official functions, knowing that
such act is unauthorized ; or • 

'

2. • I-Ie consciously refrains from perfolaning_ adu r which
he knows is imposed Upon him by law or is clearlyinherent in
the nature of his office. ....

Official misconduct is a class A misdemeanor.

§ 200.05 go o nme 
A person is guilt r of obstructing governmental administra.

tion when he intentionaily obstructs, impairs or perverts the
adminish-ation of law 0 " o her govelzkmental function-or 

pre-:-
vents a public servant from perfolzning an official function, by
means of intimidation, physical force or interference, or by means
of. any independently. ..... . unlawful act.-

Obst;rUetlng: governmental adminis :rati0n is a class A mis-
demeanor, :. :.. -.: .. . :.

I.,26
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§ 200.10 efusingto-.ia p eomegr 
..... -;

A person is guilty of refusing tO aid a peace Officer when, upo
command by a -peace. officer iden ifial le 'or identified tO him
aS such, he unreasonably refuses or fails to aid such peace officer
(a) in effectuating or securing :aft arrest, or (b) in p reventlng
the commission by another of any offense. 

' 
' : 

....

Refusing to aid a peace officer is a elassB misdemeanor. 
"

§. 200.15 .__ Obstructing fixefighting operations :, , .. ,,- . ,

A :person is guilty of obs 'ucting firefighting opdrations:whe
he intentionally and: um'easonably (a):: obst 'ucts Or-impairsthe
efforts of any fireman in extinguishing a fire;or: (b) prevents or
dissuades another from extinguishing or helping to extinguish
a fire.

Obs 'uc ing ftrefighting operations i.s a class B misdemeanor.

ARTICLE 205 : :BRIBERY INVOLVING PUBLIC" "-'
SERVANTS AND RELATED OFFENSES

Section 
"' 

; " ' : :; " " : 
':"- 

'::

205.00 Bribery.., = ': ii - _ . :. 
- ''

205.05 Bribe receiving...>. : " " : : "

205.10 Bribery; no defense, ..: . :: = . -: .-

205.15 Rewarding official misconduct. . .:
205.20 Receiving reward for official misconduct. .-
205.25 Giving unlawful gratuities:
205.30 Receiving unlawful gratuities.
205.35 Bribe giving and bribe, receiving for public, office; definitiort

of erm.
205.40 :Bribe giving for public office. : 

: " : 
" 

.....

205.45 :Bribe receiving for public office. .....

/. : ::. : ::. :, , ;71 : • ,

§ 205.00 Bribery• -: .. :. :

A person is guilty of bribery when he confers, or offers or
agrees to confer, any benefitupon a:public selwant upon any
agreement or understanding that such public servant's vote,
opinion, judgment, action, decision or exel, cise of discretion aa

• a public servant will thereb be:infltienced. " " 
° 

:.:: .i .

Bribe/-:¢ is a class D felony: ::: : i 
-:.:. -:!

:;:::

1-27
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§ 205.05 Bribe receiving .1
A public servant is guilty of bribe receiving when he accepts,

agrees to accept or s01ici any benefit .from another person upon
any agreement or understanding that his vote, opinion, judg-
ment, act 0n, decision or exercise ofdiscreti0n as:a public servant
Will thereby be nfluenCed.: 

" " 
- i ....

Bribe receiving is a class D felony. • :.:

......... • o . . ........

property 
for performing or ha ing performed all official selwice

which his duties required him to pelfform without special or
additional compensation.

Receiving unlawful gratuities is a class A misdemeanor.

§ 205.10 Bribery; no defense
It is no defense to a: pr()secu ibn under SeCgions 205,00 and

205.05 that the publid selwant sought to be influenced was not
qualified to! act hi the desired Way; :whether becduse:he :lacked
authority o for any other reason, v : : : :: - • .--

§ 205.15 Rewarding.official misconduct ::: :

confers, or offers or agrees o confer, any benefit upon a public
servant for having violated his duty as a public servant.

Rewarding officia! misconduct is 2 class E felony. :

÷

§ 20 .20 Receiving reward for official misconduct

A public Servant is guiltTd of receiving reward for official
misconduct when he accepts, agrees to acceptoor s01icits aliy
benefit from another person for having Violatedhis dUty ds
public servant. . :: ; , : ,:

Receiving reward for:official misconduct is:a class 
E 

felonL

§ 205.25 Gi 4ng unlawful gratuities :
A person is guilty of giving unlawful gratuities when he

knowingly confers, or offers or agTees to confer, any money or.
other property upon a pubiic servant for pei orming or having
performed an official selwice which such public servant's duties
required him to perform without special or additional compensa_
tion.

Giving unlawful gratuities is adass A.misdemeanon .......

§ 205130 l ecei g awfmgrat-aities
A public servant is g dlty-of receiving unlawfulgratuities

when he accepts, agrees to accept orsolicits any moneyo.r other

128

§ 205.35 Bribe giving a d bribe receiving for public office;
defmition of term, .

As used in sections 205.40 and 205.45, pa/ y officer" means
a person -who holds any positibn or office in-a politica! party,

:)whether by election, appointment or otherwise.
)

§: 205A0 Bribe giving for public office: ::
: A: person is guilty of bribe :giving;for public office when he

confers, or offers or agrees to confer,:any money or other prop-
erty upon a public selwant or a party offiCer upon any agree-
ment or understanding thatsome person will or-may be appoinb
ed to a public office or designated or nominated as a candidate
for 

public: 
office. . ,. , -, , ......

Bribe #vin. g for public Office is a class D felony,.,

§ 205.45 Bribe receiving for public• office -
• public selwanF-or a party: Officer is iity of bribe receiv-

ing for public office when he accdptsi agrees to accept0r Solicits
any money or other property from another person uPon anY
agreement or understanding that somepers0n-will or may be ap-

pointed 
to a public Office or designated .0r, nominated as a can-

didate for pubiic office. .....

B! be receiving for p lblic office is a class D felony.

ARTICLE 210: ESCAPE AND OTHER OFFENSES
RELATING TO CUSTODY

•Section

210.00

210.05
210.10
• 210.15
210.20
210.25
210.30

Escape and other offenses relating to custody; definitions of

terms.
Escape in the third degree.
Escape in the second degree: ..
Escape in the first degree ....
Harboring an escapee :in the sec0nd degree:

: Harboring an escapee :in the first degree..
Promoting prison contraband in the seconddegree .... .

N.Y. Proposed Penal Law '64 Spec.Pamph.--9 T1 29
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210.35 Promoting prison contraband in the first degree. •- 
"

210.40 Resisting arrest in the second degree. --
210.45 Resisting arrest in the first degree.. .....
210.50 Bail'jumping in the second degree.
210.55 Bail jumping in the first degree.

:' <

§ 210.0(} Escape a d other °ffenses relating to custody;
:'- : : : : definiti0ns!0f terms " 

'

• " 
:The 

followiig' definitiodsar6 aPplicabi6 to this: artiCle:
1. "Detention :facility" meaiiS;any piace used for the 

:cbn:-

finement of a person (a) charged with or convicted of an offense,
or (b) charged with 'being '6r:.adjudicated a:youtb_ful. offende/;,
wayward minor or ju'zeni!e delinquent, or (c) held for -ex-h:adi-
ion.or asa mater ia! witness, or (d) other.wise confined pursuant

to an order of a COUld,:. -, • .. : ..... :.-

2;.: "Custody" means, confinement in a detenti0n facility Oi
resh'aintunder arrest. .... : " " :

3. "Contraband" means any article or thing which a person
confined in a detention facility is prohibited from Obtaining or
possessing by statute, rule, regulation or order.

4. "Dangerous contraband", means contraband which is cgpa-
hie. of_such use as may endanger the safety or_ securit:¢, of a
detention faciiity 0r any person therein.
-. '-:: _- ;, . : ! .° . ::

§ 2!0.05 Escapeinthethirddegree' : '
:' person is g ilty of escape in the third degree when: 

•

1. He unlawfully escapes from custody; or

2. He aids another 6 escape finlaw ully from Custody; 0>
3. He unlawfully and knowingly releases or removes another

from custody; or .

4. Being a public servant having duties relating to custody,
he knowingly permits another to escape unlawfully from cus-
tody.

Esc iPe in the: thfl'd degreeis a class A misdemeanor.
' %!

§ 210.10 Escape in the second degree 
" 

::-;

A person is guilty of escape in the second degree when: •: -. :

1. Being charged-with or convicted of a felony, he unlawfully
escapesfromcustody or ;-- 

" 
" • ....

i30 
° " ...... ' "
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2. He aids. a Person• charged with or convicted of a felony
to escape unlawfully from custody; or

3. He unlawfully and knowingly releases or removes from
custody a person charged with or convicted of a felony; or

4. Being a public selwant having duties relating to custodY,
he knowingly permits a person charged with or convicted of a
felony to escape unlawfully from custody.

Escape in the second degree is a class E felony.

§ 210.15 Escape in the first degree
A person is guilty of escape in the first degree when:

1. : _Being convicted of a felony, he Unlawfully escapes from
astateprison; or • .... . ..... -. ;-

2. He aids a person convicted of a felony toescape unlawfull r
from a state prison; or ,; :.

3. He unlawfully and knowingly releases or removes from:a
s ate:prison a person convicted of a felony; :or . • :

,, 4.•. Being a public servant having duties .relating to custody,
he knowingly permits a person convicted 0f-a felony to escape
unlawfully from -a state .... prison ..........

Escape in the first degree is a class D felony. • ::::. !

§ 210.20 , Harboring an escapee in the second degree
A-person is guilty of harb0i'inff an escapee in the secOnd

degree when, with intent to prevent, hinder or delay the appi'e-
hension of a person who has unlawfully escaped from custody, he
harbors or concealssuch person.

Harboring an escapee in the second degree is a class A mis-
demeanor. .... :

§ 210.25 Harboring an escapee in the first degree
A person is guilty of harboring an escapee in the first degree

when, with intent to prevent, hinder or delay the apprehension of
a person charged with 0r conxdcted of a felony who has unlaw-
fully escaped from custody, he harbors or conceals such person.

Harboring an escapee in the first degree is a class E felony.

- . ,. •
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§ 210.35 Promoting prison contraband in the first degree
A person is guilty of promoting prison conh-aband in the

first degree when: .

1. He knowingly and unlawfully introduces dangerous con-
traband into a detention facility; or

2. Being a person :confined in a detention facility, he know-
ingly and unlawfully makes,• obtains or has in his possession
any:dangerous contraband. • _ =:

Promoting prison contraband inthe fn'st degTee is a class D
felony :

§ 210.40 . Resisting arrest inthe second degree

A Person is guilty of r es{sting arrest in the second degree when
he tentional!y prevents or attempts to prevent a peace 0ffleer
fr:om effect ng a lawful arrest of himself or another person.; o

Resisting arrest in the second degree is a class A misdemeanor.

§ 210.45 Resisting arrest in the first degree
A person is guilty of resisting arrest in the fn'st degree when

he intenliona!ly prevents or attempts to prevent a peace officer
from effecting a lawful arrest of himself or another person, by
means which create a substantial risk of physical injuiT to such
officer or to any other person, 0r which justify or require the Use
of substantial force to effect the arrest.

Resisting arrest in the fn'st degree is a class E felony.

§ 2 1 0.50 Bail jumping in the second degree
A person is guilty of bail jumping in the second degree when,

having been released from custody, with or without bail, by court

132

Promoting prison conh'aband in the second de 'ee is a class A
misdemeanor.

§ 210.30 Promoting prison:contraband in the:second degree
A person is guilty of promoting pris0n contraband in the

second degree when:

1. He knowingly and unlawfully introduces any contraband
into a detention facility; or

2. Being a person confined in a, detention facility, he know-
ingly and unlawfully makes, obtains or has in his possession any
contraband.

-T.L PUBLIC ADMINISTRATION § 215.00 
•

order or by Other lawful authority, upon condition that he will
subsequently appear personally in connection with a criminal
action or proceeding, he fails without lawflfl excuse to appear
personally. 4 

Bail jumping in the second degree is a class A misdemeanor.

§ 210.55 Bau jumping in the first degree
A person is guilty of bail jumping in the re'st degree when,

having been released from custody, with or without bail, by court
order or by other lawful authority, upon condition that hewill
subsequently appear personally in connection with a charge
against him of commiHing a felony, he fails without:lawful ex-
Cuse to appear personally.

Bail jumping in the fa-st degree is a class E felony,

ARTICLE 
•215: 

PERJURY AND RELATED OFFENSES

Se ion

215.00
215.05
21510
215.15
215.20

PerjuiT and related offenses ; definitions of terms,
Perjury in the third degree, "
PerjuzT in the sec0nd degree." - : ,
Perjuiw in the first degree. ....
Perjury; pleading and proof where inc0nsisteni statements

involved.
215.25 Perjury; defense.
215.30 Perjury; no defense.
215.35 Making- an apparently sworn false statement in the Second

. degree. , 
: 

•

215.40 Making an apparently sworn false statement in the first
degree.

215.45 Making a punishable false wi tten statement.
215.50 Perjury, making an apparently swoim false statement, mak-

ings punishable false written statement; requirement
of corroboration.

215.55 Suboimation of perjury in the third degree.
215.60 Suboimation of perjuiT in the second degree.
215.65 Subornation of perjuiT in the first degree.

§: 215.00 l'erjury and related offenses; definitions ot terms
The following definitions are applicable-to this article:

• 1. "Oath" includes an afth-mation and eveiT other mode au-
thorized by law of aHesting to the truth of that Which is stated,

2. "Swear" means to state under oath. • • •
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§ 215.05 eerjuryin She third degree
A-person who swears falsely is guilty of perjury in the third

degree.

Perjury in the third degTee is a classA misdemeanor. •

§ 215.10 ee j y m mesecona degree •
A person who swears falsely is guilty of perjury in the secon'd

degree when his false statement is (a) made in a subscribed writ-
ten instrument for whichan Oath is: required by law, and (b)
made with intent to-mislead a public serVant in the performance
of his official functions, and (c) material to the action, proceecl-
ing Or matter involved. :. •

Perjury in the second degree isa class E.felony. ' ....

t34

§ 215.15 Perjury in thefirst degree :
A person who swears falsely is guilty of perjury in the fii'st.

degree when thefalse statement (a) consists of testimony and:
(b) is material to the action, proceeding, or matter in which it..
is made. ..

Perjury inthe ill'st degree is a class D felony .... . •
l

_' 

' . : '... : .. , y

§ 215 20 eed. yi ple g na,proof where meo te *:
,.....;: . s tements involved, ' ._:' i,_ : - , ?-

Where a person has made tWO statements, under oath. Which.
are inconsistent to the degree that one of them is necessarily
false, where the circumstances are such that eacb__statement,.
if raise, is pel/jui-io sly so : and:Xvhei e each t'atement Was madb.

: within the jurisdiction of this State .knd-within the period of
the statute of-limitations for the crime charged, the people'm
inability to es blish specifically which of the wo Statements:
is the false one does not preclude :a prosecution f0r perjm'y, and:
SUch prosecution may be Conducted as follows:

1.: The:: indictment :0r information may set forth the two.
statements and, without designating either, charge that one of:
them is false and perjuriously made. " • : -

2. The falsitTy of one or the other of .the v0 statements may
be established by .proof or a showing: of theirh'reconcilable in,
consistency.

3. The highest degTee of perjury of which the defendant.
maybeconviCtedis determined by hypbthetiCally assuming each
statement to be false and perjurious/If under such circum-
stances perjury of the same degree would be established by the-
making Of each statement, the defendafit may be convicted of
that degree at most: if perjuryiof differeiit degrees would be.
established bythe making of the two statements, the defendant.
niay be €0nvicted of the lesser degree at most, -

§ 215.25 
" 

Perjury; defense •..... : -
" 

it is an affilunative defense to a prosecution for peljt{1T, that-
the defendant retracted his false statement in the course of the
proceeding in which it was made before such false statement:
substantially affected the pi'oceedifig and before it bedam6: maniL
lest,that its falsity was or would be exposed.. , : : .... - ,

135

. 
" • ,, -.Testimony means an oralstatement made under oath

in a proceeding before any court, body, agency, public servant
or other person authorized by law to conduct such proceeding
and to administer the oath or cause it to be administered.:

4. "Oath required by lawY An affidavit, deposition or other
subscribed written instrument is one for which an "oath is re-
quired by law" when, absent an oath or swearing thereto, it does
not or would not, according t° statute or appr0priate regulat0ry
provisions, have legal efficacy in a cou! of lawor before any pub-
lie Or government body, ag'ency or public servant to whom it is or
might be submitted: .... : ::

5: "Swear falsely.": 0ne'"sWears falsel r" when he intentiOn-
ally makes :a false• statement which tie does ot believe to be trUe
(a) while giving testimony, or (b) under oatl ink subscribed

written insti:ument.- .... :" - -: -

A false swearing in a subscribed written instrument shall not
be deemed complete., :until,., the. instrument is delivered by its sub-
sci-iber; or: bY soih ezie"acting ,;in his behalf, to anOther person
with intent that it be uttered or published as true.

6. 
"Attestin

:officer,:means any notary public or other per
son officially authorized to administer oaths in :connection with
affidavits, depositions and other: subscribed written ihstrumentgj
and to certify that the subscriber of such an instrument has ap2
peared before him and has sworn to the truth of the contents
thereof.

7. "ffurat" means a clause affixed by an attesting officer to
a. subscribed written instrument certifying,: among other mat-
ters, that the subscriber has appeared before him and swm'n to
the truth Of the contents thereof. . . :
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It is no defense to a prosecution 
for per" • . 

" 

I 

....

: 
as not c0mpetenl 

authorized form notice to the effect that false statement made
1. That the defendant w^ ' Jmy. therein are punishable.}

I aking a punishable false wri en statement is a class A mis-
statement 

alleged; or. to make the false 
demeanor.

w2. That the defendant 
mistakenly believed the 

false state-
ment to be immaterial; or

3. 
That the oath was admi • . 

.
cIe:nnel" or that t.he authori y:oLrmis:e:do: ken in an irre ula-
..... ,do administered the oo+ -- -= c lonof the a es ^, r I

acusaDle under. ..... - *, was ae :ec i -: -- , . -"*s urn-
; "Y statute or rule of law " ' SUCh defect was

§ 215'35 
a ga...pe..re.eySwornfalses a eme, 

ti.mesecond degree
A pelson is gm!

of.ma ng an appaientlzsworn 
false state-

merit in the second 
degz ee when (a) he subsciabes 

a wri 2en n-
stl ment 

t oWing that it:con' • 
, 

,: ....
office .and which he does-'no b vm2 a sta emen w!ffCh-iS in fa

neves that s-, : .... = uve rue: :, . . - -
a ..... 'a Unent will .... "7 /he-intendsJurat affixed 

thereto, and(c) such instl:umentu el-ea ol' delivered withdelivered 
with a jurat affixed thereto, is uffered Or

Making an apparently SWorn 
false 

: : ' 
: : :

gree is a class A misdemeanor.: Statement in the second de-

§ 215,40 
a g an apparently sworn fa/se
the first, degree " - statement in

A person is 
guilty of making an apparently sworn 

false state-
ment in the 

fwst degree when he commits the 
crime of

ac
rcauPPms

'a?: Ys 
w °clhn ao!

d
atement in the secondde 

eemakingsecond "endel .... . ...... gr under
degree as defin ..... aim guil of .... - •" 

u m section 215 10 i .z 13urSr m thement in 
question Were actually sworn 

to." 
ae wri en insti:u.

Making an apPaa'entiy 
sworn false statement in 

the fa's degree
is a class E felony.

Making 
a punishable false Written sta emen$ 

:
A person is guilty 

of making a PUnishable false 
wri en state,

ment when he knowingly 
makes a false sfatement 

which he does
not believe to be 

tTue, in a wriff en instrument 
bearing a legally136

§ 215.50 Perjury, making an apparent!y sworn false S -
ment, making, a punishable faIse written state-

ment; requirement of corroboration

In any prosecution for perjury, o her thafi 0ne pursuant to
section 215.20, or for making an apparefitiY sWOrn false state-
ment, oi" for making a punishable false wri en statement, falsi
of a statement may not be established by the :uncorr0b0rated tes-
timony of a single witness. • ::=: -

§ 215.55 Subornation of perjury in the third degree : :.
A person:, isguilty of: subornation of perjury in the third degree

, When he intentionally causes another person tO iswear false!y •
Subornation of perjm'y in the thii-d aea 'ee is a Chss A misde-

meanor.

§ 215.60 Subornation of perjury in the second degree :
-:A persSfl is g ilty: of: Subornation Of: perjury in the second de-
gTee VhenyWith intent tha an0ther pel:s0n sllall swear falsely,
he causes Such person to commit the Crime of perjury in the sec-
onddeg 'ee.: ' • : .... 

Subornation of perjury-in the second degree is a class E felony.

§ 215.65 S.born tion Of perjury the first degree
A person is guilty of subornation of perjury in the first degree

when, with intent that another person shall Swear falsely, he
causes such person to commit the crime of perjury in the first
degree.

SubOrnation of perjury in ttie fit'st de 'ee is a class D felony.
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AR CL 220. OTHER OFFeNSeS RELATING TO
DICIAL AND OTHER PROCEEDINGS:

Section

220.00 •Br!bing a witness.
220.05 ribe receivi by a witness. .... :: = •
220.10 • Tampering with a witness.
220.15 Bribing a juror..
220.20 • Bribe receiving by a juror.. : :
220.25 Tampering With a juror. : ;: .- : :
220.30 

:Miscondu6t 
bya jur0rl :: :: :: : : _ ;

220.35: 
Tamperingwith physical evidence definiti0nS 0f'terms!

220'.40o; Tampering :with physical evidende. .... : .... : ::: .
220.45 Compounding a crime.
220.50 Criminal contempt. 

" ;: 
";:: : ::: : :

220.55 Criminal 
contempt; prosecution and punishment 

..........220.60 
Criminal.contempi 0 the legislature. : • : ..... 

:220.65 
......

Criminal 
contempt,of a temporary state commisSlom • 

::
>

220 70 
, 

Unlawful.grand jury disclosure. ....
22.0.75 Unl'awful disclosure of an indictment. : 

"

§ 220.00 Bribinga witness :::
A 

person is guil Of bribing a witness when he confers oroffers 
or agrees to confer, any benefit upon a witness o]:a 

personabout 
to be called: as a witness in'any action or proceeding 

Ul Onany 
agreement or understanding:that (a) the %eshn0ny of suchWitness 

will thereby be influenced, Or (b) such witness Will ab:
sent himself from, or otherwise avoid or seek to avoid appearing
or tesLSfying at, such action :b , proceeding. =

Bribing a witness is a class D felony.

§ 220.05 Bribe receiving by a witness : : :
A 

witness or a person-about to be called as a witness in anyaction 
or proceeding is guilty of bribe receiving by a witnesswhen 

he accepts, agTees to accept or solici any benefit fromanother 
person upon any agTeement or understanding that 

(a)his 
testimony will thereby be influenced, or (b) he will absent-himself 

from, or otherwise avoid or seek to avoid appearing 
ortestifying at, such action or proceeding.

Bribe receiving by a witness is a class D felony.

.T. L : PUBLIC ADMINISTRATION § 220.30

§ 220.10 Tampering with a witness
A person is guilty of tampering with a witness when, know-

ing that a person is or is about to be called as a witness in an
action or proceeding, (a) he wrongfully induces or a empts to

duce such person to absent himself from, or otherwise to avoid
or seek to avoid appearing or testifying at, such action or pro=
ceeding, or (b) he knowingly makesany false statement or prac-
tices any fraud or deceit with intent to affect the testimony of

-such 
person. 

...... 
- - " - 

Tampering with awitness is a class A misdemeanor.

i38 i-

§ 220.!5 Bribing-a juror : . ::: : ,::: 
'

"A person is guilty of bribing a juror when he confers, or of-
fers or ag 'ees o confer, any benefit upon a jur0!' .upon any agree-
ment orunders anding tha.t: such juror% vote, .opinion, judgment,
decision or other /action as a Juror •will thereby be influenced, i

Bribing a juror is a class D felony.. 

§ 220.20 Bribe receiving bya juror- • 
: 
.... ,

:A juror is guilty 0f bribe receiving by a juror when he acc S,
agTees o aCcep 0r s01icits' any benefit from anbther person uiJ0n
any agreement or understanding tha his 

•:cote, 
opinion, judg=

men , decision or other action as a juror will thereby be influ-
enced. 

Bribe receiving by a juror is a class D felony. : -

§ 220.25 Tampering with u juror 
•

A person is guilty of tampering with a juror when, wi h intent
±o influence the outcome of an action Or prOCeeding, he communi-
cates with a juror in sUch action or proceed g, except as author-
ized by law.

Tampering with a juror is a class A misdemeanor.

§ 220.30 Miseonauct by juror -
A juror is guilty Of misconduct by a Juror when; in relation to

an action or proceeding pending or about obe brought before
him, he makes a promise to give a vo e, opinion, judgment, de:
.cision, :or repor for or against any p arLy o such action or:pro-
.ceeding. : . : : : =:

Misconduct by a:jm:pris adass:Amisdemeanor,?: : : : : ,

! 39
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§ 220.35 Tampering with physical evidence; definiti°ns of
Serms

The following definitions are applicable to Section 220A0i -
1. 

"Physical 
evidence" means any article, object, document,

record or other thing Of physical substance which is or is about
to be produced or used as .evidence in an official Proceeding.

2. 
"Official 

proceeding" means any ackion or proceeding con-
ducted: by or before a legally constituted judici il, legislative,
administrative or other governmental agency or official, in which
evidence may properly be received.

§ 220.40 Tampering with physical evidence 
"

A person is guilLar of tampering with physical evidence when:
1. With intent-that it be used or introduced in an official

proceeding or a proSi ective official proceeding, he (a) knowingly
makes, devises or prepares false physical evidence, or (b): pro-
duces or offers such evidence at such a proceeding knowing it to
be false; or

2. Believing that certain physical evidence is about to be
produced or used in an official proceeding or a prospective offi-
cial proceeding, and intending to prevent such production or
use, he suppi-esses itor causes it to be suppressed by any act bf
concealment,' alteration or desLamcfllon, or by employing f0rce,
inL inidaL-ion or deception against any person. : .....

Tampering with physical evidence is a class E felony.

§ 220.45 Compounding a crime
1. A person is guilty of c0mpounding acrime when: •

(a) He accepts, agrees to accept Or s licits any benefit: 
for himself or another upon an agreement or understanding:that 

he will refrain from initiating a proSe.cution for a
crime; or .....

(b) He C0nfers or offers or agrees to: confer any benefit
upon another upon an agreement or understanding that
such other person will refrain from initiating a Prosecution
for a clime.

2. It is an affirmative defense to a prosecution underthis
section that the benefit did not :exceed an amount :Which the
actor reasonably believed to be due as restitution or indemnifica=

on for harm caused by the crime. . ::

Compounding a'cl -ne iS a Class A misdemeanor. :

§ 220.50 Criminal con mpt - : ":, ': .... 
"

A person is guilty of criminal contempt when he: commits any
of the following acts : :

1. Disorderly, contemptuous, or insolent behavior, commit-
ted during the sitting of a court, in its immediate v ew and
presence and directly tending to interrupt its proceedings or to
impair the respect due to its authorit:y; or

2, Breach of the peace, noise, or other disturbance, directly
tendingto interrupt a court's proceedings; or

3. Intentional disobedience or resistance to the lawful proc-
ess or othei" mandate Of a coui exeept rin cases involving or
growing out Of labor disputes as defined by subdivision two of
section seven hundred fifty-ttu'ee-a of the judiciary law; or

zL ContumaciOus and unlawful refusal to be sworn as a wit-
ness, or, after being sworn, to answer any legal and proper in-
terrogatory ; or

5. Knowingly publishing a false or grossly inaccurate report
of a-comb's proceeding; or

6. Intentional failure to obey any mandate, process or
notice, issued-pursuant to-al kicles sixteen, seventeen, eighteen,
eighteen-a or eighteen-b Of the judicimT law, or to rules adopted
pursuant to any such statute or to-any special statute .establish-
ing commissioners of jurors and prescribing their duties or who
refuses to be sworn as provided therein; or

7. On or along.a public street or sidewalk witkln a radius
of two hundzed feet of any building established as a courthouse,
he calls aloud, Shouts, holds or displays placards or signs con-
aininS wri enl or p i'inted matter, concerning the-Conduct Of a
-ial being;held in suchcourthouse or the chaz:acer of the C0tu'

or jular engaged in such trial 0r:ca!ling for or demanding any
specified action or determination by such Court or .jury in con-
necti0n withsuch trial. . : :

::: Criminal :contempt isa class B misdemeanor° /-

§ 220:55 : Cr a l con*empt; prosecution mad punis ent:
Adjudication for criminal contempt under subdivision A of

section seven hundred fifty of the judiciary law shall not bar a
prosecution for the crime of contempt undel: sectidn 220.50 based
upon the same conduct but, upon conviction thereunder, the
could, !in sentencing the: defendant: shall take int9 consideration
he previous punishment. - . : ::
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§ 220.60 Criminal contempt of the legislature 
"

A person is guilt r of criminal contempt of the legislature
when, having been duly subpoenaed to attend as a witness before
either house of the legislature or before any committee thereof:

1. He fails or refuses tO attend without lawful exbusei
or

2. He refuses to be sworn:; or

3. He refuses tO ans ver any materiaI andproper ques-
tion; or 
" 

4. 
'tie 

refuses, after reasonable no ice, to produce books,.
Papers; or:docttments in his:possession or under" s c6nti:ol:
which constitiite:materiai and proper-evidence. ..... -:: : :

Cl minal c0n empt of the le slatm'e is a classB misdemeanor::

§ 220.65 Criminal contempt of a temporary:staf eommis..
sion , . . : 

. 
. 

..

A person is guilL of criminal contempt of a temporary state.
commission when, having .been duly subpoenaed to attend as a
witness at an investigat.ion;or hearing before a.temporary state
commission, he fails or refuses to attend:without lawful excuse.

CYiminal contempt of a temporary state commission is a :chss B
misdemeanor. . : . -: ..... .... : . : : :

§ 220.70 Umawrnl grand jury disclosure

A person is guil of unlawful grand jury disclosure when,
being a grand jm'0r, a pUblic prosecUtOr, agrand jury stenogTa-
pher, a grand jury interpreter, a peace Officer accompanying or
guarding witmeSs in a grand jury proceeding, or a clerk, at-
tendant, warden or Other public servant having official du es in
or about a grand july room or proCeecting, he intentionally dis-
closes to another the natm-e or substance of any grand jury tesi
thnony, or any decision, result or Other maffcer attending:a grand
jury proceeding which is legally cloaked in secrecy, except in
the proper dischm'ge of official duties or upon wri en order of
the coui% 

....... ...........

Unlawful• grand jury disclosure is a class B misdemeanor:

220 75 • Unlawful disclosure of an indictment -:

A public sel zant is gui] o unla ul disclbsure ofaii indict
ment when, except in the proper discharge bf his official duties,.

: 142
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he intentionally discloses the fact that an indic nent:has been
found or filed before the accused person is in custody. .... 

Unlawful disclosure of an indictment is a class B misdemeanor.

TITLE M. OFFENSES AGAINST PUBLIC
. HEALTH AND MORALS .•

• . ........ ARTICLE 225." NARCOTICS OFFENSES

Section 
" : : .... : " ': " 

.........

225.00- Narcotics 0ffenses; definitions of telmaS. 
' 

-
225.05 Criminally possessing narcotics in the third degree.
225.10 Criminally possessing narcotics inthe•second degree.
225.15 Criminally possessing narcotics in the first degree.
225.20 Criminally possessing narcotics; presumptions.
225.25 Criminally selling narcotics in the second degree.
225.30 Criminally selling narcotics in the first degree.

§ 225.00 Narcotics offenses; definitions of terms
The following definitions are applicable :to this article: "

.> 1. "Narcotic chug" means any drug or drugs, a! icle or sub-
stance declared to be "narcotic drugs" in Section three.thousand

/
tbl-ee hundred one of the public health law. :

2. "Sell" means: to sell, exchange, giVe or dispose of to: an-
other, or to offer or agree to do the same. • •

3. "Unlawfully" means in violation 0f article thir y-thi'ee
of the public health law.

4. "Ounce!' means an avoirdupois ounce as applied to solids
and semi-solids, and a fluid ounce as applied to liquids. •

§ 225.05 c any possessmg narco cs in the thtrd acgree
A person is guilty of criminally possessing narcotics in the

third degree when he knowingly and uiilawfully Possesses a
narcotic drug.. : : - • - :

: Criminally possessing narcoticsin the third degTee is a class A
misdemeanor. . • . :. ? : :: 

:
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225,10 possessing i, ar oties in the second de
gree

A person is guilty of criminally possessing narcotics in the
second degree when he knowingly and unlawfully possesses a
narcotic drug:

1. With intent to sell the same;" or "

2. Consisting of (a)twenty-five or more cigarettes con-
raining cannabis; or (b) one or more preparations, compounds,
mixtures, or substances, of an aggregate weight of (i) one-
eighth ounce or more, containing One per centum or more of
the respective alkaloids or salts of heroin, morphine, or c0-
caine, or (fi)one=quarter ounce or more, containing any can-
nabis, or (iii)one-half ounce or more, containing raw.or pre-.
pared opium, or (iv)one-half ounce or more containing one0r
more of any of the narcotic drugs as defined in the public health
law.

Criminally possessing narcotics in the second degree is a class D
felony.

T. 4g PUBLiC:HEALTH AND MORALS § 230'00

lawful and proper pursuit of his trade, o1: (b)to any person in
the automobile if one of them, having obtained the drug and not
bein under duress, is authorized to possess it and such drug is
in the same container as-when he received possession thereof.

§ 225.1S • Criminally possessing narcotics in the t degree
A perspn is .guilty of criminally possessing fiarcotics in the

firstdegree when heknowingly and unlaw-&llly possesses a nat-
CoLic drug consisting of (a)one hundred or more cigareffces con-
taining cannabis; .or (b) one or more preparations, compounds,
mix-tures or substances, 0f an aggregate weight of (i)oneor
more ounces, containing one Per centmm or more Of the respec_ .

. tive alkal0ids or salts of heroin, morphine or cocaine, or (ii)
one or more ounces containing any cannabis, or (ili) L-w0 6r
more ounces containin raw.or prepared opium, or (iv) tnvo or
more ounces containing one or more than one of any of the nar-
colic drugs as defined in the public health law.

• Criminally possessing narcotics in ........felony. ....... the fit st degTee.is a elass C

Criminally possessing narcotics; presumptions
The presence of a narcotic drug in an automobile, other-than

a public omnibus, is presumptive evidence of knowing and un--
lawful possession thereof by each and evel7 person in the au-
tomobile at the time such narcotic drug was found; except thai
such presumption does not apply (a) to a duly licensed operator
of an automobile who is at the time operating it for hire in the

i44

§ 225.25 Criminally selling narcotics in the second degree
A person is guilL-y of criminally selling narcotics in the second

degree When he knowingly and unlawfully sells a narcotic drug.

Criminally selling narcotics in the second degi-ee is a class C
felony. .

§ 225.30 Criminally selling narcotics inthe first degree
A person s guilty of criminally selling narcotics n the first

degree when he knowingly and unlawfully sells a narcotic drug
to a person less than Lventy-one years old.

Criminally selling narcotics in the fit'st degree is a class B
felony.

ARTICLE 230 :

,Section : : • • ,':

230.00 Gambling offenses; definitions of terms,
230.05 Promoting gambling.
230.10 Feloniously promoting gambling.
230.15 Possession of gambling records.
230120 Possession of gambling devices.
230.25 Lottei'y Offenses i no defenSe.
230.30 Gambling offenses;' presumpti0ns.

§ 230.00 G mblingoffenses; definitions of terms
The following definitions are applicable :to this al icle:
!; "Contest of chance" means any Contest, game, gaming

scheme or gaming device in which the outc0me or outcomes de-
pend in a material degTee upon an element of chance, not vith-
standing that skill of the contestants may also be a factor there-
in. . 

" - 
.

2. "Gambling." A person engages - in : "gambling" when he
stakes or l isks something of value: in oi, upon the outcome: of-a
contest of chance or- upon the outcome= of- g future €0ntingent
event notunder his conh'oi or influence, upon an agTeement or
understanding that he will receive or become entitled to receive
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i

i

!,

:something of value in the event of a certain outcome. Gambling
includes but is not limited to four general types or Categories:
(a) playing against other persons for stakes in games of chance,
(b) playing gambl ug machines, (c)betting upon he outcome of

future contingent events, and (d) pal icipating in lottery con-
tests.

3. 
"Player" 

means a person who participates in anY form of
gambling activity solely as a contestant or bettor, without receiv-
ing or becoming entitled to receive any profit therefrom other
than personal gamblingwinningsl and without Otherwise render-
ing any material assistance to the establishment, conduct Or op:
eration of the pai icular gambling activity. A person who gam-
bles at a social game of chance on equal terms with the Other par-
±icipants therein does not "othei:wise render " " ,,material assistance
tb the:establishment, conduct or operation thereof by performing,
Without fee or remuneration, acts directed toward the arrange-
ment and facilitation of the game, Such as inviting persons to
play, extending or permitting the use of premises therefor and
supplying cards or other equipment used therein. A personwho
bets with members of the public upon the outcome of future con-
tingent events in "bookmaking,, fashion, as defined iI1 this sec-
tion, is not a "player." -

4. 
"Advance 

gambling activity." A person "advances gam-
bling activity" when he performs any act, other than as a player,
which materially aids any form of gambling activity, whether
such act be directed toward the creation or establishment of the
particular game, contest, scheme, device or activity involved,
toward the acquisition or :maintenance of premises, parapher-
nalia, equipment or apparatus therefor, toward the solicitation
or inducement of persons to participate therein, toward the ac-
tual conduct of the playing phases thereof, toward the arrange-
ment of any of its financial or recording phases, or toward any
other phase of its operation. One advances gambling activity
when, having` substantial proprietaiT: or other authoritative con-
ia-ol over premises 5eing used with his knowledge for purposes
of gambling activity, he permiLs such to occur or continue or
makes no effort to prevent its occurrence or continuation.

5. 
"Profit 

from gambling activity." A person "profits from
gambling activity" when, 0ther than as a player, heaccepts or re-
ceives money or qther propel y, not for a lawful consideration,
knOWing that it constStutes a Consideration for an act committed
by himself in advancement of gambling activity, or that it con-
stitutes the proceeds of gambling activity due to him pursuant
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to an arrangement or understanding with a persen conducting
such activity or anyone else, whereby he participates or is to
pal icipate in such gambling proceeds. • .... : •

6. "Something of value" and "consideration of value" mean
any money, any property of intrinsic value, any token, object or
al icle exchangeable for money or property Of intrinsic value,
and any form of credit or promise directly or indirectly contem-
plating transfer of property or of any interest therein, or in-
volving extension of a service, entertainment or a privilege of
playing at a game or scheme without charge. : : ..

7. • "Slot machine" means a mechanical device which, as
result of the insei ion of a coin or other object, operates; either
completely automatically or:with the aid. of some .physica! act by
the player, in such fashion that, depending upon elemenLs of
chance, it may eject something of yalue. A machine or device so
designed and constructed, or readil3Fadaptable Or convertible to
sliCE use, is no less a Slot machine,because it:is not in working
order Or because some mechanical act of manipulation or repair
is required to accomplish iLs adaption, conversion or workability.
Nor is it any less a slot machine because, apal from its use or
adaptability as such, it may also sell or deliver something of
value on a basis other than chalice. : 

: 
:

8. "B0okmaking" means Unlawful bettingwith pel sons or
members of thepublic as a business or in a professional capacity,
rather than in a casual or personal fashion, upon the outcomes
of-future, contingent events. : .... 

°

9. "Lottery" means a gambling scheme in which (a):the
players pay or agree to pay a consideration of Value for chances,
represented and differeniSated by numbers: or by combinations
of: numbers or by some other media, one orm0re of which
chances or combinations thereof are ultimately designated or to
be designated the winning ones ;: and (b) the winning numbers,
media or combinations thereof are determined by:a drawing or
by some other method based upon the element of chance; and
(c) the holders: of the winning chances or combinations thereby
receive or become entitled to receive something of value.

10. "Policy" or "the numbers game" means a form of lottery
in which the winning mmlbers, other m6dla or combinations
thereof are not determined upon the basis of: di'a ving or oiJher
act on the part of persons conducting or connected with:the
game or scheme, butupon the basis of the outcome :0r: outcomes
of a future coiftingent event or events otherwise unrelated to
tile' particular galne or scheme,:: :
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11. "Bookmaking record, means a writing, paper document
or insL ment made by a person engaged in bookmaking activity
constituting a record of a bet or bets upon the outcome of a
future contingent event or events.

12. 
"LoL

elT ticket" means a writing, paper, document or in.
strument constituting a record of a chance in a lo ery or a
record by means of which a chance in a lottery may be created,
sold or transferred.

T- M PUBLIC HEALTH AND MORAI § 230.30

plays or bets of the possessor himself in a number not exceeding
ten is not a crime.

Possession of gambling records is a class A misdemeanor.

13. 
"LoL

ery and policy instruments" mean writings, rec-
ords or al cles of any kind commonly used in carlTing on or:
promoting games or schemes of "lo ery" or "policy," as the
case may be. .:

14. "Unlawful" means not specifically authorized by law.

§ 230:05 promoting gambling
A person is guiltF of promoting gambling when he knowingly

advances or profits from unlawful gamblingJactiviL ¢ ....

Promoting gambling is a class A misdemeanor.

§ 230.10 Feloniously Promoting gambling : 
'

A person is guilty of feloniously Promoting gambling when:
1.. He engages in book-making to the extent that he receives

or: accepts in any one day more than five bets totaling more than
five thousand dollars upon the outcome or outcomes of a future,
Contingent event or events; or

2. In connection with a 10Lery or policy game or scheme, he
knowingly receives: (a)money or wriVcen rec0rds from a person
orpersonsother than players whose plays or chances are repre:
sented by such money or recordS, or (b) more than five hundred
dollars in any one day o£ money played in such game or scheme,
or (c) wriL en records of more than one hundred plays• or
chances made or taken over any period of time. -

Feloniously promoting gambling is a class E-felony. -:

§ 230.15 Possession of gambling recorOs
A person is guffLT of possession of gambling records when,

with knowledge of its content, meaning and purpose, he pos:
sesses any bookmaking record, lottery ticket, loL ery instrument,.
policy slip or policy instmmaent; except that possession of lot:
teiT and policy records constituting, reflec.ting or: representing
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§ 230.20 Possession of gambling devices
A person is guilty of possession of gambling devices when

he manufactures, sells, transports, places or possesses, or con-
ducts or negotiates any transaction designed-to ffect owner-
ship, custody or use of:

1. A slot machine, knowing it to be such; or

2. Any machine, device, equipment or other parapher-
nalia usable for or adapted to gambling purp0ses, knowing or
expecting that the same is to be used in the advancement or

promption of unlawful gambling activity. 
.....

Possession of gambling devices is a class A misdemeanor.

§ 230.25 Lottery offenses; no defense :
Any offense defined in this article which consists of the com-

mission of. acts relating to a lo ery is no !ess criminal because
the lottery itself is drawn or conducted without the S te and is
not violative of the laws of the jurisdiction in which it was so
drawn or conducted. : '

§230.30 Gambling offeuses; presumptions
1. Proof of possession of any gambling record, slip or insL-ru-

merit mentioned in this al icle is presump ve, evidence of
possession thm'e0f with knowledge of its content, meaning and
purpose. .: .......

2: In any prosecution under :this article in which it is neces-
sary to prove the occurrence of a sporting event, a published
report of its occurrence in any daffy newspaper, magazine or
otherperiodically printed publication of general c cu!ation shall
be admissible in evidence and shall constitute presumptive proof
of the occurrence of such event.
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ARTICLE: 235_::PROSTITUTION AND RELATED
OFFENSES

Section 
:" 

.

• P35.00 Prostitution.
235.05 Promoting prostitution; definitions of terms.
235.!0 Promoting prostitution in the third degree
235.15 Promoting prostitution in the second: degree.' 

•

235.20 Promoting prostitutionin the first degree. : 
•

235.25 Penultting prostitution.

§ 235.00 ' erostitution" ,-

A person ifi guilt:y of prostitdtion when he or she commits or
submits to, or offers tO €0 it 0r"to: submit tO, any sexual act
with 01-•upon an0ther person, whether-of a different or of the
same sex, in return for a fee or compensation.

Prostitution is a violation. , •

§ 235.05 Promo g prostimtbn; deletions of terms
. The foliowl\ng definit!oas are appiicab]e to this article: " ::

"Advance 
prostitution." One "advances prostitution';

when, acting other than as a prostitute merely promotinghis Or
her o m ends, or as a patron of a prostitute, he causes or aids
a person to commit or engage in Pr0stitution, procures or solicits
patrons for prostitution, knowingly provides persons or prem-
ises for prostitution purposes, Operates or knowingly assists, in
the operation of a house of prostitution or a prostitution enter-
prise, or knowingly does or arranges any other act desiffned to
institute, advance or facilitate an act or enterprise of prostitu-
tion.:

2. 
"PrOfit 

from prostitu on." One "profits from prostitu-
tion" when, acting other than as a prostitute receiving a{ee for
his other services, he accepts Or receivesmoney or other prop:
er y knowing it to constitute the proceeds of pr0stitution, and
when he receives such money or property not in return for a
lawful consideration but (a) in return for conduct on his part
rendered in advancement of prostitution, or (b) pursuant to an
arrangement or understanding with a prostitute or anyone else
whereby he participates or is to participate in the proceeds of
certain prostitution activity.

PUBLIC HEALTH AND MORALS § 235.25

Promoting prostitution in the third degree
A person is guilty of promoting prostitution in the third de-

gree when he knowingly advances or profits fr0m prostitmtion.

Promoting prostitution in the third degree is a class E felony.

§ 235.15 Promoting prostitution in the second degree
A person is guilisr of promoting prdstitution in:the second dej

gree when he knowingly advances or profits from prostitution by
managing, supervising, controlling or owning, either: alone or:in
association with others, a house of prostitution or a prostitution
business or enterpi se involving prostitution activity by two or
more prostitutes ...... - .:

Promoting prostitution in the Second degTee is a class D felony.

§ 235.20 Promoting prostitution in the first degree :
A persofi is guilty of promoting prostitution'in the ilrst degree

when he knowingly advances or profits from prostitution by:

1. Compelling a person by force or intimidation to engage in
prostitution, or profiting from such an act of comptflsion by
another; or . : .

2. Advancing or profiting from prostitution of a: person less
than seventeen Years old. -, ....

Promotdng prostitution in the fn'st de -ee is a class C felony.

• .

§ 235.25 Permitting prostitution
A person is guilt r of permitting prostitution when, having

possession or control of premises which he knows arebeing used
for pr0stitution purposes, he fails to make reasonable effort to
halt or abate such use:• ........ ,

Permi ing prostitution is a class B misdemeanor, : :• :
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ARTICLE 240: OBSCENITY AND •RELATED OFFENSES
w

Section
240.00 Obscenity; definitions of tel ms.
240.05 Obscenity.
240.10 Obscenity; presumptions.
240.15 Obscenity; defenses.
240.20 Disseminating indecent material to minors.
240.25 Disseminating indecent comic books.
240.30 Failing to identify a comic book publication.

T. M PUBLIC HEALTH AND MORALS § 240.20

2: Produces, presents or directs an obscene performance or
participates in a portion thereof which is obscene or which con-

'ibutes to its obscenity.

Obscenity is a class A misdemeanor.

§ 240.00 Obscenity; definitions of terms

The following definitions are applicable tO sec ons 240.05,
240.10 and 240.i5:

1. 
"Obscene." 

Any material or performance is "obscene" if
(a) considered as a whole, its predominant appeal is to prurient,
shameful or morbid interest in nudit y, sex, excretyion, sadism or
masochism, and (b) it goes substantially beyond custemalT limits
of candor in describing or representing such mat ers. Predomi-
nant appeal shall be judged with reference to ordinary adults
unless it appears from the character of he material or the cir-
Cumstances of its dissemination to be designed for children or
other specially susceptible audience:

2. 
"Material" 

means anything tangible which is capable of
being used or adapted to arouse interest, whether through the
medium of reading, observation, sound or in any other manner.

3. 
"Performance" 

means any play, motion pictm'e, dance or
other exhibition performed before an audience: :

"Promote" 
means to manufaehlre, issue, sell, give, Pror

vide, lend, mail, deliver, t:ransfer, txansmute, publish; disi:ribute,
circulate, disseminate, Present, exhibit or advel ise, or to offer
or agree to do the Same: : _

§ 240.05 Obscemty
A person is guilty of obscenity when, knowing its content and

character, he:

1. Promotes, or possesses with intent to promote, any obscene
material; or.

]52

§ 249.10 Obscenity; presumptions
1. A person who promotes obscene material, or possesses •the

same with intent to promote it, in •the course of his business is
presumed to do so with knowledge of its content and character.

2. A person whopossesses six or more identical or similar
obscene articles is presumed to possess them with intent to pro-
mote the Same. : ........ : • .

§ 240.15 ObsCenity; defenses
1. It is an affirmative defense to a prosecution for Obscenity

that the persons to whom allegedly obscene materia! Was dis-
semin ited, or the audience to an allegedly Obscene performance,
consisted of persons or institutions having scientific, educational,
governmental or other similar justification for possessing or
viewing the same.

21: I is an affirmative defense to a p_rosecution for obscenity
pursuant to Subdivision one of section 240,05 that the persons
tO whom allegedly obscene material was disseminated were :per-
sonal associates of the defendant and that such dissemination
was not commercial in character.:

§ 240.20 Disseminating indecent material to minors
A person is guilty of disseminating indecent material to ors

when:he knowingly: sells, lends, giYes away, shows, advertises
for sale or distributes commercially to any person less thaneight-
een years old or has in his possession with intent to give, lend,
show, sell, dish'ibute commercially, or otherwise offer for sale or
commercial dist 'ibution to any individual less than eighteen years
old any pornographic motion picture; or any still picture or
photograph, or any book, "pocket book", pamphlet or magazine
the cover or content of which exploits, is devoted to, or is prin-
cipally made up of descriptions of illicit sex or sexual immorality
or which is obscene, lewd, lascivious, filthy,, indecent or disgust-
ing, or which consists of pictures of nude or partially de-nuded
figures, posed or presented in a manner to provoke or arouse lust
or passion or to exploit sex, lust or perversion for commercial
gain or any article or ins -umen of indecent or immoral use.
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, For purposes of this section "knowingly" shall mean having
knbwledge Of the Character and c0ntent o he publication or fail-

: ure to exercise reasonable inspection which would disclose the
• character and content of same.

Disseminating indecent material to minors is a Class A mis-
,demeanor.

W. *N PUBLIC ORDER :' 245.1o
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8 240.25 Dbseminating indecen comic books :

A pers0nis guilty of disseminating indecent comic boOks when
he publishes or distributes for resale any book, pamphlet or mag-
azine consisting of narrative material in pictorial foi n, colored
or uncolored, and commonly known as comic books,: the title or
titles of which contain the words crime, sex, horror or terror or
the content of which is devoted to or principally made up of pic-
tures or accounts of methods of crime, of illicit sex, horror, ter-
ror, physical torture, brutality or physical violence.

Disseminating indecent comic books is a class A misdemeanor.

§ 240.30 Failing to identify a comic book publication
1. Any person who publishes or prints any book, pamphlet

or magazine consisting o2 narrative material in pictorial form,
colored Or uncolored, and commonly known as comic books, shall
have the name and adch-ess of such publisher or printer imprint.
ed on such book, pamphlet or magazine.

, J

2. A person is guilty of failing tO iden fy a comic book pub-
lication when he violates any duty prescribed in subdivision one
of this section ......

Failing to identify a comic book publication is a class B ntis. -=
demeanor.

TITLE N.
• ! - 7

OFFENSES AGAINST PUBLIC ORDER
ARTICLE 245: RIOT, UNLAWFUL ASSEMBLY

• :::. AND CRIMINAL ANARCHY

Section
245.00 Riot.
245.05 Unlawful assembly.
245.10 Criminal anarchy.

§ 245.00 Rio
A person is guilty of riot when he participates with two or more

persons in the commission of disorderl conduct with-intent to
commit: m-ime, tb use unlawful force:or vidience against another
person, to cause property damage, 0 - tb prevent or coerce official
action..= :- :, ....... ,, . .: . :

• Riot is a class E felony. 
" 

:: : . . = i:" :

§'245,05::- Unlawflflassembly . . : :: : . . :

:A pers0n- is g ilty of unlawftil assembiy when he assembles
tii two or hoi d0ther persons for the PmT0se of engaging in

conduct cgns tuting the crime 0f riot, or when, being present at
an assembly which either has or develops :sucha purpose, he re-
mains there with intent to advance that purpose: 

:: 

Unlawful assembly is a class A misdemeanor.
• 1. f : • .= • "

§ 245.i 0 Criminal anarchy • •

A person is guilty of criminal anarchy when (a) he advocates
the overthrow of the existing :form of government of this state
by violence, or (b) with knowledge of i s contents, he publishes
sells or dist 'ibutes any document which advocates such violent
overthrow, or, (c) with knowledge of its purpose, he becomes a
member of any organization which:adv0cateS Suchviolent over-

Criminal anarchy isa class Efelony: 
: 

:::- :::: : ; -,
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ARTICLE 250: DISORDERLY CONDUCT, HARASSMENT
- AND RELATED OFFENSES ,-

Section
250.00

250.05
250.10
250.15
250.20
250.25
250.30
250.35

Disorderly conduct, harassment and related Offenses; defini-
tions of terms.
Disorderly conduct.
Harassment.

Loitering.
Public intoxication.
Criminal nuisance.
Offensive exhibition.
Cruelty to animals. :

§ 2 0.00 Disorderly conduct, harassment and reiatefl of-
fenses; definitions of terms

The following definitions are applicable to this article: 
1. "Public" means affecting or likely to affect a substantial

group of persons.

2. "Public place" means a place to which thepub!ic or a isub;
s tial group of people has access, Among the p!aces included
are ghways, transportation :facilities, schoo!s; prisons,: Places
of busiiiess, 6musemeht anff goVernmeni functibns which

'are

open to the public, and hallways, lobbies and oth@:i ort;iofiS of
ap ent; hbusds:and h0tels n6t constituinffr0dms'0/, aPali:
ments designed for actual residence. 

.... 
: ....

3. "Transportation facility" means any conveyance, premises
or place used for or in connection with public passenger trans-
portation, whether by air, railroad, motor vehfcle or: any othei.
method. It includes aircraft, water craft, railroad cars,:, buses,
air:, raih'0ad, bus and boat terminals and stations, and ,all .appurz

§ 250:05 :Disorderly.conduct : : : .:. ::: : : ::,-:.

A person is guilty of disorderly conduct when, with intent:to
cause public inconvenience, : annoyance or alai n, or :recklessly
creating a risk thereof:

1. He engages in fighting or in violent, tumultuous or threat-
ening behavior; or

2. He makes unreasonable noise; or

T. N PUBLIC ORDER : § 25030

3. In a publiC place, he uses abusive 
:or 

obscene language, or
makes an obscene gesture; or

4: In a public place, he lewdly exposes the private or other
intimate parts of his Person, or commitsany iewd act; or

5. Without lawful authority, he disturbs gn# lawful assembly
or meeting of persons; or

6. He Congregates with other persons in a public PlaCe. and
refuses to comply with a lawful order of the police to disperse;
or 

7. Byword or action, he ini ates or circulates a report or
warning of a fire, impending bombing or other catastrophe, crime
or impending crime or catash'ophe, knowing such report or warn-
ing to be false or baseless; or

8. lie creates a hazardous or physic ly bffensive C0fidition
by any act which serves:no legitimate purpose. ::

Di 5 de ly cbnduCt'is a vi0 ti0n. :
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§ 250.10 : Ha.r ment -
/Lper 0n iS guii of harassment when, with iiltent to harass,

annoyor aiarmanotherperson! : :
1. lie taunts or challenges a PerSon in a pubiic place ina

manner likely to pi-ovol e violent response; or
2. He strikes, shoves, kicks or otherwise touches a person

or Subj ects tO physical contact; or :
8. In a public place, he uses abusive or obscene iangnageor

mal es an obscene gesture; or

4. In a public place, he lewdly exposes the private or other
inU_mate parts of his person, or commits any lewd act; or

5. lie f011bws a person in or about a public place or places;
or

6. In a public place, he k]lowingly jostles against a person
or places his hand in the proximity Of a person's pocket, wallet,
pocketbook 6r handbag; 0 •

7. In a public place, he accosts a person for the purpose of
obtaining money or property from him by means of any trick,
artifice, swindle or confidence game; or •

8. lie €ommuiiicates With a p rson, anoi ym0uSly or other-
wise, by telephone, telegraph or mail without legitimate purpose
and in a manner likely to cause annoyance or alarm; or
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9. He makes a telephone call, whether or nob a conversation
ensues, with no purpose of legitimate communication; or

10. He gratuituously repolC s or causes to be reported false
information to a law e orcement authority relating to an in-
cident or to an Offense or the alleged implication of some person
therein, knowing that such infolmaation is false, or reports the
alleged occurrence of an incident or offense; knowiIlg that the
same did n0t occur; -or• 

ii: As a sfmdent in a .school, college or other institution of
learning, he engages in conduct commonly` called hazing.• 

Harassment is a violation:

='7.;5:::,
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ve a reasonably Credible account of his conduct and pm'P0Ses;

or
7. Loiters or remains in any transpol%ation facility, unless

Specifically authorized to do so, for the purpose of soliciting or.
engaging ifi- afiy business, trade or Commercial transactions in-
volving the sale of merchandise or services, or for the purpose of
entel aining personsby singing, dancing or playing any musical

instrument; br
8. Loiters or remains in any air; railro d Subway or bus

station or any appurtenance thereto for the purpose of sleeping,
or under circumstances in which nospecific legitimate purpose
is apparent, and is unable to give a:sat sfac ory expianation of

hi isresefiCe .:
:: : : 

" 
:: :': ..... 

' 
: ::": .:' i:

.:"
: 

:

LoiteringiSavlolafion:: : 
'" 

:::: 
" 

': 
':" 

!::

§ '250:20 Public intoxication : :: : 
: '-':': 

:: :

A person is guilty of public intoxication when he appears in a
pfibliC place 'under the' influence Of alcohol, narcotics 

"or 
other

drug to the degree that he may endanger himself or other perS0ns
or property, or annoy.pers0ns i his Vicinity ::- : : -

Public intoxication is a violation. - 
" 

: 
.... ..... :

§:250.25 C alnuisance :" :
':

....... -: . 
o 

• . _ 
-

A person is guilty of criminal nuisance when: : 
1: By €onduct either unlawful in itself or um'easonable under

all the circumstances, he knowingly or recldessly c!:eates or main-
tains a condition which endangers the safety or health of a con-

siderable number of persons; Or : ...... . .....

2: He: knowingly conducts or maintains any premises, place
0r resm:t where persons gather for purposes of: engaging in:tin-
lawful conduct. - . : - ....

Criminal nuisance is a class B misdemeanor;

§ 2 0. 0 Otfensiveexhibition ....

:: A person is guilty 0f offensive e. ibition when !le knowingly
produces, Operates, manages or furnislies premises for, or in any
way promotes Or participates in, an exhibitiOn ii1 the na lre 0f
public entertainment or amusement n which: . •

A pei-:s0n competes continu0tfsly With0ut:respite f0ra
Period of m0re mb, n eight consecutive hours in a dance contest,
bicycle i:ace 0r other contest involving physical endurance; 0r
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1. Loiters or remains in a-public, place for the pro'pose of
begging; or

2. Loiters or remains in a public place for the purpose of
gambling with cards, dice or other gambling paraphernalia; or

.: 3. Loiters or-remains in a public place fol: the purpose of com-
mil ing, a emp ing to Commit, or soliciting another person to
commit, a lewd or sexual act; or

4. Being masked or : in any manner disguised byunusuai or-
unnatural aL-ire .or facialia!terati0n, loiters, remains or con-
gregates in a public place with other persons so masked or dis-
gnised, or knowingly per .'ts or: aids persons so masked or dis-
guised to congregate in a public place; e: eept that such conduct
is not unlawful when it occurs in connection with a masquerade
party or like entertainment if, when such entertainment is held
in a city which has promulgated regulations in connection with
:such affairs, permission is first obtained from thepolice or other
appropriate authorities ; or

5. Loiters or remains in or :about a scho01building or grounds,
not having any reason or relationship involving custody of: or
responsibility for a pupil Or any other specific, legitimate reason
for beingthere, _and not having written permission from the
princ; .

6. Loiters, remains or vanders in. or about a place without
• apparent reason and under circumstances which justify suspicion
that he may be engaged or ab0ut 0 engage in crime, and, upon
inquilT by a peace officer, refuses to identify himself or fails to

158
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2. A person is held up to ridicule or contempt by voluntarily
submi -ing to indignities such as the tlu'owing of balls or other
articles at his head or body; or

3. A firearm is discharged or a knife, arrow or other sharp
or dangerous in stTument is thrown or propelled at or toward a
person; or •

4. A person is projected or ttu'own for a considerabie dis-
tance by a cannon or Comparable device.

Offensive exhibition is a violation. .: ..... -

§ 250.35 Crueltyto animals : : " " " :

A person is guiitYof:cruelb7 to animals :when he in .en ionali$:
1. Subjects any animal to cruel mistreahnent; or. 

2. Administers a poisonous or noxious substance or exposes
any such substance with the intent ,that it be eaten byany ani::
ma!; or 

........... .... " ......

3. !
" 
Is:any animal bei0nging to another without legal Privi-

lege or consentof the owner; or

4. Abandons any animal over which he has ownership, pos-
session, charge or control; or : • : ; : : :

5. PeiTorms any act which materially aids or advances the
promoting of fights between cocks or any other animal whether
such act be directed toward the es abliS ent of such activity,
toward the acquisition or maintenance of the premises Used
therefor, toward the solicitation or inducement Of persons to
p ii icipate therein, toward the actual cbnduct of such a fight,
or toward any other phase of its operation. "

i Nothing contained in subdivisions one or two of this section
shall be consh-ued to prohibit or intelTere with any properly
conducted scientific tests, experiments or investigations, involv-
ing the use of living animals, performed or conducted in labbra=
tories or institutions, which are approved for these purposes by
the state commissioner of health• The state commissioner of
health shall prescribe the rules under wlfich such approvals shal!
be granted, including therein standards regarding the care and
treat-ment of any Such animals. Such rules shall be published
and copies thereof conspicuously p0sted in each Such laboratory
or instimtion. The state commissioner of health or his duly au:
f3aorized representative shall have the power to inspect such
laboratories or institutions to insure eompliance with such rules
and standards. Each such approval may b revoked at any

PUBLIC ORDER §: 255.00
T.N •

time for failure to comply with such rules and in any case the
approval shall be limited to a period not exceeding one year.

Cruelty to animals is a class A misdemeanor.

ARTICLE 255: OFFENSES AGAINST PRIVACY
OF COMMUNICATIONS

Section
255.00 Eavesdropping; definitions of terms..
255.05 Eavesdropping. 
255.10 Possession of eavesdropping devices.
255.15 Failure to r'eportwiretapping- :
255.20 Divu. lging an eavesdroPPing 0rder. , : :
255 25 Tampering with private communications., .... -
255.30. ;¢amPering with private 

:communications; 
defenses.•

255.35 Failing to report criminal CommUnlCations: :

definitions§ 255.00 E .vesdropping; of terms
The following definitions are applicable to this article:
1. "Wiretapping'" means the interception:and overhearing or

recording Of a telephonic or telegTaphic• communication by a
person :other than a sender or receiver there0f,,with°ut the
consent of hither the sender Or receiver, by means of any
mechanical or electronic device/instrument Or equipment: ini
tercepti0n and overhearing of such Communications 

"m 
the course

Of the noiunal operations of a telephone or telegraph company,
and overhearing or liste g to a telephone conversation on a
pal y line, do not constitute wh-etapping. : : : .

• n2. 'qV echanical h-ansmission of a conversatio means the
overhearing or recording of a conversation, without the consent
of at least one party thereto, by a person not present thereat,
by means of any mechanical or electronic device, instrument or

: .]

equipment. 
"

3. "Unlawfully" means without authorization .of a coui
brder issued pursuant to section eight hundred thirteen-a or
Section eight hundred thirteen-b of• the code of criminal proce-

dure.

.V. Proposed Pcna, law '64 Spec.pamph.--ll 1611 
"
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255.05 .v opp ng 
•

A person is guilty of eavesdropping when he unlawfully en-
gages in:

1. Wiretapping; or

2. . echa_ni'cal transmj'ssion of a conversation.

Eavesdropping is a class E felony. -

T. N P LIC ORDER §255.30

the telephone or telegraph company whose facilities ar.e in-

volved.
Divulging an eavesdropping order is a class B misdemeanor.

§ 255.10 Possession of eavesaropping devices :
A person is guilty of-.possession :of. eavesdropping devices

when, under circumstances evincing an:intent:to use:oft0 permit
the same to be used unlawfully in violation-of section255.05, he
possesses any device, insLTument or equipment designed:f0r,
adapted:t0 :or commonly Used in wiretapping or: mechanical
transmission of a ConverSation. .... :- .: ......

Possession of eavesdropping devices is a class A- misdemeanor.

§ 255,15 Failure to repor wiretapping "' 
A teleph0ne or telegraph company, oranY officer, employee

or representative thereof, is guilty of failure to report wire-
tapping when he has knowledge of-the occurrence of unlawfut
wiretapping: as defined and made criminal in section 255.00 and
subdivisi0Ii=0ne of section 255.05, when he knows of the unlaw-
ful Character :of such wiretapping, andwhen-he does IlOt report
such maffcer: or a empt to cause it tO be rep0rted to= an appro-
priate law enforcement officer or agency.

• 
Failure to repor wiretapping is a: class B misdemeanor.

§ 255.20 Diviflgifig an eavesdroppingorder ....

A persm! iS guilty of diVnlging an eavesch-opping order when,
O°ssessing.inf0i'mati0n concerning the exiStence or Content of a
court order issued pursuant to section eight hundred thirteen-a
or Section eight hundred thirteen-b of the code of criminal pro
cedure, or concerning any circumstance attending an applica-
Lion for such an order, he discloses such information to another
person; except that such disclosure is not criminal or unlawful
when made in a legal proceeding, or to a law enforcement offi-
cer or agency connected with the application for such order, or
to a legislative eommi ee or temporary state commission, or to

§ 255.25 Tampering with privatecommunieations : .....

A person is guilL-y of tampering with private communications

when :
1. Knowing that he does not have the auth0rity Or Consent

of any person entitled to grant it, he opens Or reads, andpub-
lishes, publicizes or divulges, :whether in whole or in part, a
sealed leffcer, telegram, private paper or:0ther sealed communica"-
tion, writing or wri en insL .ument0f an0ther, m"aresum6of
any portion of the contents thereof ; or' " .... 

'
:

2. Knowing that a sealed wi'iL en instrument has been Open:
ed or read and divulged in violation of' subdivision one of this
section, he publishes or publicizes such instrument in whole or
in part, or a resum of any portion of the contents thereof; Or

3. Without authority or privilege to do so, he bb ains or
aYcempts: to-obtain from a telephone ortelegraph company, or
from anyemployee :or representative thereof, by-means of
stealth, d ception, intimidati0n or in any other manner, infor-
mation with respect to the:content or zlature of a t lephonic or
telegraphic communication; or .

4. Being an employee of a telephone or telegraph company,
he knowingly divulges to a pers0n not entitled to such. informa-
tion, the content or nature Of a teleph6nic or telegraphic com
munication. ' : 

....

Tampering with private communications is a class B misde-

meanor.

§ 255.30 Tampering with privatecommunications; defenses
It is an affirmative defense to a prosecution for tampering

with private communications that the defendant:

1. Was a law enforcement officer performing official du-
ties in the investigation or prosecution of crime; or
• 2. Acted at.the request of a person whom he beliex!edt0 be a

law enforcement officer so engaged ;.or :: -. .: ::

3. Was furnishing inf01anation concerning crime to a:law
enforcement officer or agency pursuant to a dtity prescribed in
Subdivision one of s ction 255.35. .:
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§ 255.35 Failing to :report criminaI communications

1. It shall be the duty of a telephone or telegraph company,
and of any officer, employee or representative thereof hav g
knowledge that such company's facilities are being used to
conduct any criminal business, traffic or transaction, to furnish
or attempt to furnish to an appropriate law enforcement officer
or agency all pertinent infolmaation within his possession re-
lating to such matter, and to cooperate fully with any law en-
forcement officer or agency investigatzinff such matter.

2. A person is guilty of failing to repol criminal commu-
nications when he knowingly violates any duty prescribed in
subdivision one of this section.

Failing to report criminal CommuniCations is a class B -
demeanor;

T. 0 mRIAGE, FAmLY, ETC. §260.20

marriage ceremony or solemnizes a marriage lulowing that a
legal impediment to such marriage exists.

Unlawfully solemnizing a marriage is a class A ndsdemeanor.

uniawfuily solemnizing a marriage.
Unlawfully issuing a dissolution decree.
Unlawfu!ly procul ng a marriage license.
Bigamy. "

Unlawfully procuring a marriage certificate,
defenses.

260.25 Incest.
260.30 Incest; c01Toboration.

bigamy;

§ 260.00 Unlawfully solemnizing a marriage

A person is guilty of unlawfully solemnizing a marriage
when:

1. Knowing that he is not authorized by the laws of this
state to do so, he pelfforms a marriage ceremony or presumes to
solemnize a mam iage with intent to deceive some person;• or

2. Being authorized by the laws of this state to perform
marriage ceremonies and to solemnize marriages, he performs a
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se ibn
260.00
260.05
260.10
260;15
260.20

TITLE O. OFFENSES AGAINST MARRIAGE,
THE FAMILY, AND THE WELFARE OF

CHILDREN AND 1-NCOMPETENTS
ARTICLE 260: OFFENSES AFFECTING THE

MARITAL RELATIONSHIP

§ 260.05 Unlawfully issuing a dissolution decree
A person is guilty of unlawfully issuing a dissolution decree

when, not being a judicial officer authorized to grant judgmenks
o1" to issue decrees of divorce or annulment, he issues a written
instrument reciting or cerbifying that he or some other pm'-
po! edly but not actually authorized person has granted a valid
decree of civil divorce, annulment or other dissolution of a mar-
riage.

Unlawfully issuing a dissolution decree is a class A misde-
meanor.

- . z •

§ 260.10 Unlawfully proe g a marriagelicense
A person is guiltsr of unlawfully p ocuring a marriage license

when he procures a license to marry another person and when:

1. He has a living spouse at the time; or .....

2. The other person has a living spouse at the me..

Unlawfully procm-ing a mal:riage license is a class A misde-
meanor:

§ 269.! 5 Bigamy
A person is guilty of bigamy when:

a li ng spouse, he contracts or purports tO con-
tract a marriage with another person; or

2. He contracts or pm'por s to contract a marriage with a
person who has a living spouse.

Bigamy is a class E felony.

§ 260.20 Unlawfully procuring a marrmge license, bigamy;
defenses

It is an affirmative defense t0:a prosecution for Unlawfully
procm'ing a marriage license or bigamy that the defendant acted
under a reasonable belief that he or, as the case may be, the other
party to the marriage or prospective marriage was jnmarried or
legally eligible to remarry.

165
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A person is guilty of incest when he marries or engages in
sexual intercourse with a person whom he knows to be related to
him, either legitimately or illegitimately, as an ancestor, descend-
ant, brother or sister of either the whole or the half blood, uncle,
aunt, niece or nephew.

Incest is a class E felony.

260.3o cest; orrobo= o.

A person>shall not bec°nvicted 0fi]ricest or of an attempt to
commit incest upon the uncorroborated testimony of the person
with whom the offense is .alleged to have been committed.

ARTICLE 265:

:Se'ction

265.00
265.05
265.10
265.15
265.20

OFFENSES RELATING TO CHILDREN
AND INCOMPETENTS

.... ..... !L

Abandonment of. a child.. . . .
Non-support Of a child. 

- 
: 

....

Endangering 
'th

welfare of a child. 
Unlawfullydealing With a child. "
Endangering the welfare of an incompetent person.

§ 265.00 Abaadonment of a child
_4 person is guilty of abandonment of a chiid When, being a

parent, guardian or other person legally charged with the care or
custody of a child less than f6urteen years old, he deserts such
child in any place with intent to wholly abandon it.

Abandonment of a child is a class E felony[

§ 265.05 NonTsupporof a child :
A person is guilty of non-support of a child when, being a par-

ent, guardian or other person legally charged with the care or i:I
,custody of a child lessthan Sixteen years 01d, he fails 0r.!,efuses
Without]awful excuse to provide support for such child when he

abldto do so: ....

Non-support Of a ehiid iS a class A misdemeanor. - :
166 ' :::
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.§ 260.25 Incest § 265.10 Enda.ngeringthe welfare of a child
A person is guilty of endangering the welfare of a child when.

1. He knowingly acts in a manner likely to be injurious to,
the physical, mental or moral welfare of a child less than sixteen
years old; or .....

• 2. Being a pareat,"guardian' or other person who has care or-
custody of a male child less than s' den yeai's old oi. 6f a female.
child less than eighteen yearS"old,'hef fls or refUs s"t6 exercise.
ceaS0nable diligence: in the controi o :suci child t0 prevent _

a '_'neglected. child;"- a ": uv.enile delinquent" or a.
"person in need of supervision" as those terms are defined!:in.
articles three and seven of the family court act.

Endangering the welfare of a child is a class A misdemeanor,.

§ 265.15 Unlawhdly de ling with a child
Aperson is guilty of :unlawfully dealing- with: a child when v
1. Being an owner, lessee; > manager or employee of a place-

of entertainment or amusement or of a place where alcoholic:
beverages are sold or given away, he permits a child !ess hart:
sixteen years old to enter or remain in such place- unless :

(a) the child is accompanied by its parent, guardian or-
• an adult authorized by a parent or guardian, or - '

(b). the entertainment or amusement is given for the ben,
efit or undm; the auspices of a non-profit scho01, Church m
other educational or religious institution, or

(c) otherwise permitted by law to do so ; Or

2. He knowingly permits a child less than eighteen years old'.
to enter or remain in a place where illicit Sexual activity or illegal
narcotics activity is maintained or conducted; or

3. He marks the body of a c!fild less than eighteen years old:
with indelible ink or pigments by means 0f tattooing; or

4. He .sells or causes to be sold any alcoholic beverage, as.de-
fined by section three of the alcohoiic beverage control law,:to a.
c id iess than eighteen yearsold;or

5.: .He sells or causes to be sold tobacco in any fol t0a child
less than eighteen years old. --" -- ,- ..... :

• It is no defense to a prosecution pui;suant to subdivision four-
or five <el,this section that the Child acted as the agent or repre-

i67:
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senta ive of another or that the defendant dealt with the ehil,
as such.

Unlawfully dealing with a child is a class B misdemeanor.

§ 265.20 Endangering the welfare of an incompetent person
A person is guilty of endangering the welfare of an incompe-

tent Person when he knowingly acts in a manner likely to be in-
jurious to the physical, mental or moral welfare of a person who
is unable to Caref0r himself because of mental disease or defect.

Endangering She welfare of an incompetent person is a class A
misdemeanor.

ARTICLE 270: FIREARMS AND OTHER DANGEROUS
WEAPONS

section ....... - 

270:00 Definitions.
270.05 Possessionof weapons and dangerous instruments and ap-

pliances.

270110 Manufacture, transport,' disposition and defacement of
w eap0ns and dangerous instruments and appliances.

270.15 Presumptions of :possession, unlawful intent and deface-
ment.

270.20 Exemptions.
270.25 Cei ain wounds to be reported.
270.30 Certain convictions to be reported.
270.35 Prohibited use of weapons.

§ 270.00 Defmmons
:As 

used in this article and in articles 410 and 420 the following
terms shah mean and include:

Machine-gun means a weapon of any description, irrespective
of size, by whatever name known, loaded or unloaded, from which
a number of shots or bullets may be rapidly or automatically dis-
charged from a magazine with one continuous pul! of the h'igger
and includes a sub-machine gun. .....

Fireai n silencer means any ins 'ument, attachment, weapon
or appliance for causing the firing of any gun, revolver, pistol Or
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other fu'earms to be silent, or intended to lessen or muffle the
noise of the firing Of any gun, revolver, pistol or other firearms.

Firearm means any pistol, revolver, sawed-off shotgun or other
fu-eai n of a size which may be concealed upon the person.

Switchblade knife means any knife which has a blade which
Opens automatically by hand pressure applied to a button, spring
or other device in the handle of the knife:

Gravity knife means any knife which has a blade which is re-
leased from the handle or sheath thereof by the force of gravity
or the application of centrifugal force and whichl when re.leased,
is ioeked in place by means Of a huron, spring, lever or other

.dewce. •

Dispose of means to dispose of, give, give away, lease, !0,an,
keep for sale, offer, offer for sale, se!l, transfer and otherwise
dispose Of. " 

"

:Deface means to remove, deface, cover, alter" or destroy the
manufacturer's serial number or any other distinguishing num-
ber or identification mark. : : ':"

Gunsmith means any person, firm, Partnership, corporation or
company who engages in the business of repairing, altering, as-
sembling, cleaning, polishing, engraving m: tl eing, or who per-
forms any mechanical operation on, any pistol or revolver, Gun-
smith shall not include a wholesale dealer, • i •

Dealer in firearms means any person, firm, partnership, corpo-
ration 0 : eompany who engages in the business of purchasing,
selling, keeping for-sale, loaning, leasing, or in any maimer dis-
posing of, any pistol or revolver. Dealer in fn-earms shall not
include a wliolesale dealer. 

•

Licensing officer meansin the city-of New York the police com-
missioner! of that city; in the counby of Nassau the commission-
er Of police of that county; and elsewhere in the state a judge Or
justice of a court of record having his office in the county of is-

suance.

§ 270.05 POSSeSsion of weapons and dangerous instruments
and appliances

1. Any person who has in his possession any bomb, bombshell,
fa'earms silencer or machine-gun is guiltry of a class D felony.

2. Any person who has or carries concealed upon his person
any firearm which is loaded with ammunition, or who has or car-
ries concealed upon his person any fireat n and, at the same time,

,I 69
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has 0r carries upon tfis person a quantity of ammunlti0n which
may be used to discharge such fit'earm is guilty of a class D
felony.

3. Any person wllo has in his possession any fll-eal2Zl, gravity
knife, Switchblade knife, billy, blackjack, bludgeon, metal
knuckles, sandbag, sandclub or slingshot is guilty of a class A
misdemeanor and he is guilty of a class D felony ff he has pre-
viously been convicted ofany crime.

4. AnY person Under the age of sixteen years who hasin his
possession any of the weapons, instruments, appliances or sub-
stances specified in the first three subdivisiofis of this section,
or any air-gun, spring_gun or other instrument or weapon in
which-the pr6pelling force is a spriiig or air, or any gun or any
instrument Or weapon coinmonly known as a 0y pistol, or any
such instrument or weapon in or upon which any loaded or bli
cartridges may be used, or any loaded or blank cartTidges or am-
munition therefor, or any dangerous knife, shall be adjudged a
juvenile delinquent.
• 

5. Any person nora citizen of the United States who has in
his possession any deadly Weapon other than thoseprohibited to
him in the fa'st three subdivisions of this section is guilty of-a
class A misdemeanor, and he is guilty of a class D felony if he has
previously been convicted of any crime. . • . -

6. Any person who has in his possession any explosiVe sub-
stance with intent to use the same unlawfully against the person
Or property of another is guilty of a dassD felony.

7. Any:person who knowingly has in his possession a machine:
gun or fireal n which has been defaced for the pin-pose of Conceal-
ment or preVentbn of the detection of a ci'ime Or misrepresenting
the identity, of such machineigun or' fireaizn is guilty of a class D

felony. .....

8. Any person who has in lfis possession any dagger, danger-
ous knife, dizk, razor, stiletto, imitation pistol or anyother dan-
gerous or deadly insh'ument or weapon with intent to use the
same unlawfully against another is guilty of a class A misdemean-
or, and he is guilty of a class D felony if he has previously been
convicted of any crime... = .... .

T. P PUBLIC SAFETY § 270.15
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§ 270.10 Manufacture, transport, disposition and• deface-
ment of weapons and dangerous instruments

and appliances
1. Any personwho manufactures or causes to be mantffactur-

ed any machine-gun is guilty of aelass D felony. Any person who
nanufac n'es or causes to be manufactured any switchblade

] nffe, gTavity knife, billy, blackjack, bludgeon, metal knuckles;
.sandbag, sandclub or slingshot is g lilty of a class A misdemeanor.

-2. iAny person who transports or ships any machine-gun or
fn'earm silencer is guilty of a class D felonY. Any person who
±i'ahsp01 s• or Ships as merchandise any firealzn, s vitchblade lmife;
: -avity tmife, billy, blackjack, bludgeon, metal knuckles, sandbag
or,slino shot is g lilty of a class A misdemeanor ..... 

•

:3! y-person who disposes of any machiiie-gan or fit'earm
Silencer is giiiity, of a class D 

•felony.- 
Any person who knbwingl r

-buys, eceives, disp0ses of; or c0nceals a machinh- un or fit-earm
-which has been defaced f0 the purpose of concealrnent o " preven-
- 0n of hedeteeGon of a Crime or misrepresenting the identity of
-such machine-gun or fit'earm is guilty Of a class D felony.

4. Any person disposes of any the weapons, i trU:
:merits or appliances specified in subdivision thi ee Of Section 270.05
is guilty of a class A misdemeanor, andhe is g ty of a class D

Tel0nY if he has previously been convicted of any crime.

5. Any person who disposes of any of the weapons, instru-
-ments, apPliances or substances specified in subdivision four of
:sech-on-270.05 to any other person under the age of Sixteen years
-is guilty Of a class A misdemeanor, :

• 6. AnY person who wilfully defaces any machine-glan or firei
.aiza is guilb7 of a class D felony.

71 Any person, other than a wholesale dealer, or gun-smith
• or dealer in firearms duly licensed pursuant to article 420, law-
-fully in possession of a firearm, who disposes of the same without
fit'st :riotffying in writing the licensing officer in the City of New.
-York and county of Nassau and elsewhere in the state the execu-
-five department, division of state police, Albany, is gtfilty of a
• class A misdemeanor.

• § 270.15 Presumptions of possession,-unlawful intent and
ae a eme *ut 

....... 
•

1. The presence in any room, dwelling, structure 0r vehicle
.of any inachine gunis presumptive evidence of its unlawful pos-
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session by all persons occupying the place Where such machine:
gun is found.

2. The presence in any stolen vehicle of any weapon, instl -
ment, appliance or substance specified in section 270.05 is pre-
sumptive evidence of its possession by all persons occupying such
vehicle at the time such weapon, insh'ument, appliance or sub-
stance is found.

3. The presence in an automobile, other than a stolen one or
a public omnibus, of any firearm, defaced firearm, firearm silenc-
er, bomb, bombshell, gravity knife, switchblade knife, dagger,
dirk, Stile o, billy, blackjack, metal knuckles, sandbag, sandclub
or slingshot is presumptive evidence of its possession by all per-
sons occupying such automobile at the ne such weapon, instru-
ment or appliance is found, except under the following circum-
stmnces: (a) if such weapon, instrument or appliance is found
upon the person of one of the occupants therein; (b) if such
weapon, instrument or appliance is found in an automobile w ch
is being operated for hire by a duly licensed driver in the due,
lawful and proper pursuit of his trade, then such presumption
shall not apply to the dl iver; or (c) if the weapon so foundis a
pistol or revolver and One of the occupants, not present under
duress, has in his possession a valid license tO have and carry
Concealed the Same. :

4. The possession by any person of the substance as specified
in subdivision six of section 270.05 is presumptive evidence of
possessing Such substance with intent to use the Same unlawfully
against the person or property of another. The possessi0n by
any person of any dagger, dirk, stiletto, dangerous knife or of
any other weapon, insh-ument, appliance or substance designed,
made or adapted for use primarily as a weapon; is presumptive
evidence of intent to use the same unlawfully against another.

5. The possession by any person of a defaced machine gUn or
fireman is presmnptive evidence that such person defaced the
sa3 e.

§ 270.20 Exemptions
a. Sections 270.05, 270.10, and 270.15 shall not apply to :

1. Possession of any of the weapons, instruments, appliances
or substances specified in section 270.05 by the following:
• (a)Pers0ns in the military seiwice of the state of New

York ancl Sheriffs, pollceindn or oilier peace officers thereof.
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(b) Persons in the military or other service of the United
States, in pro-suit of off!cial duty or when duly authorized by
federal law, regulation or order to possess the same.

(c) Persons employed in fulfilling defense contracts wittl
the government Of the united States or agencies thereof
when possession of the same is necessary for manufacture,
transpol% installation and testing under the requirements

Of such con 'act.

(d) During the month of ffune only each year, a person
voluntarily surrendering such weapon, instrument, appli-
ance or substance, provided that such surrender shall be
made tO the sheriff of the County in which such person

• resides and in the county of Nassau to the C9mmissioner of
police or a member of the police deparbment thereof desig-
nated by him, or if Such person resides in a city having a
population of seventy-five thousand or more to the p01ice
commissioner or head of the police force or depart nent,
designated by such commissioner or head; and provided,
ful her, that the same shall be surrendered bY such person
only after he gives notice in writing to the appropriate au-
thority, Stating his name, address, the nature of the weapon
to be surrendered, and the approximate ne of day and the
place where such surrender shall take place. Such notice

: shall be acknowledged immediately upon receipt thereof by
: such authority. Nothing in paragraph (d) of subdivision

one hereof shall be construed as granting immunity from
prosecution for any crime or offense except that of unlawful
possession of :SuCh weapons, instruments, appliances or sub-

: : Stances surrendered as herein provided. •

2: Possession :bf:a machine-gun, firearm, switchblade knife,
gravity knife, billy or blackjack by a warden, superintendent,
head-keeper:or deputy::of a state prison, penitentiary, work-
house, county: jail or other institution for the detention of per
sons convicted: or accused of crime or/detained as Witnesses in
criminal cases, in pursuit Of official duty or when duly authorized
by regulation or Order to possess the same. 

: 
•

3. Possession of a pistol or revolver by a person to whom a
license therefor has been issued as provided under al dcle 420.

4. Possession of a switchblade or gravity !mA'fe for use while
hunting, trapping or fishing by a person carlTing a va!id license
issued to him pursuant to article four, pa! four of the conserva-

tion law. : •.... 
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5. Possession, at anindoor or butdoor rifle 
'rahge 

for the
purpose of loading and firing the same, of a rifle of n01; more
than twenty-two calibre rim fre, the propelling force of Which
may be either gunpowder, air or springs, by a person under
sixteen years of age but not under twelve, who is a duly enrolled
member of any club, team or society organized for educational
purposes and maintaining as a par of its facilities, or havinK
written permission to use, such rifle range under the Super-
vision, guidanceand instruction of (a) a duly commissioned offi-
cer of the United States almay, navy, marine corps or coast
guard'(b) 

a duly°r 
°fqualified 

adultthe 
national 

guardcitizenOfoftheheStateunitedOf 
States whoNeW 

York;hasOr

the adjutantbeenissuedgrantedby 
thegeneralaUnited StatesCertificate0f' 

this state,as 

an insh'uctorlin- smallarmy' 
naVYor 

by 
0rthemarinec0rpS,nationalalZnSriflepractice0rassoby

ciati°nunder 
the laws°f AmeriCa'of 

hisastate.membership 
corporation duly organized

6.. The manufacturer of machine-guns, Switchblade olJ gray_
ity knives, billies or blackjacks as merchandise and the disposal
andpointedShipment- there°fstate, 

or municipal 
policedh'ect 

t° -adepal
znent, sheriff,l'egulal'ly- 

constitutedpolicemaaOr ap-

or other peace officer, or to a state prison, penitentialT, work-
house, county jail or other institution for the detention of per-
sons convicted or accused of crime or held as witnesses i
ca 3inaluniimd 

Slates.Cases' 
or to the military setwice .of this state or of the

7. The regular and ordinary transport of fn'earms as mer-" 
whereChandise'he knowspr°vided 

tha :theor 
has reasonablepers°n 

meanstransp°rtingof ascertainingsuch 
fa'eal nS'whai

hepoliceis transp°l ing'chief 
or othern°tifieSlaw enforcementin writing theofficerP°liCepelTormingc°mmissi°nel'

such
functions at the place of delivery, of the name and address of

t°thetheC°nsigneec°nsigneeandf°rthesuchPlaCereas°nable°f delivery'periodand withh°ldSof 
he designateddelivery

in writing by such police commissioner, police chief or other law
enforcement officer as such official may deem necessalT for in-
vestigati°nand 

possess suchas 
t°firearms,whether the consignee may lawfully receive

s. Engaging in the business of gunsmith or dealer in fire-
armSissuedbypursuantPerSOnai

icle 120.to 
whom a valid license therefor- has been

b. At any ime, any person who voluntarily delivers to a
peace officer any weapon, instrument, appliance or substance
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§ 270.25 Certain wounds to be reported :
Every case of a bullet wound, gunshot wound, powder bulm or

any other injury axising from or caused by the discharge of a gun
or fa.ealun, and every case of a wound which is likely to ormay re-
Sult in death and is: actually or apparently inflicted by a taiife; icez

pick0r 
other Shal or pointed inst -ument, shall be reported at

once to the police authorities Of the city, town or Village where.the

pel'S°npersontreatingwounds,Classtal.iumAin 

Charge, whenever suc!lrep°l

ingol.misdemeanor.t!
ebtttmsOtherCaSe ;ol. 

injul iesinStitution,is°

l°cated
(b)ThiSthel.eceivedby 

:stlbdivisionFailm.emanager,case 

is treated in(a) 

byt!

etoaSt
pel.intendentPhysician 

a endingslzallmakemembernotSUClla 

hospita!,apl)lYof 
repol.t,theOl.toal.medOthersani_sucllis°ra

forces of the United States or the state of New York while engag-

ed in the actual performance of duty. 
:

§ 270.30 certain convictions to be reported

whoEVelWis notc°nvicti0na citizenUnderof thethiSunitedarticlestates,°r 
artiCieshal1420'be °fcertifieda pers°nto

thetrictPr°pera
orney°ffiCerof the°f countythe 

Unitedin whichStateSsuch convictiong°vel'nment 
bYwasthehad,dis-

§ 

machine_ un 
.270"35Except asisl'r°hibitedpermiffedontilty 

ofUSeainclasssectzi°n°f 

weap°nsD 

felony.270"20' 
any persOnAny 

person 
whowh° uSeSat-

temptSclass 
2k misdemeanor,t° 

use gainStand 
he 

isan°ther anguilty ofimitati°na classPiSt°lD fel0nyiS 
guiltYifhe 

has°f 
a

previ°uslybeen2. 
Any personC°nvictedhunting with°f 

anya 
dangerous weapon in any county
zime" " : " : :

whollyembracedwithin the territorial limits Of a city is gtfilty Of

class A misdemeanOr'cl.aftOi;h3er 

° ully eh" 
w

°uryed
cwh!'cg;s: 

p 

.e:a!

:nZYwhile 
such aircraft is in motion in the air or in motion or
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stationa T upon the ground, or at any railway o1" sh'eet raih'oad
tTain as defined by the public service law, or at a locomotive, car,
bus or vehicle standing or moving upon any such railway, railroad
or public highway, is guilty Of a class D felony if thereby the safe-
ty of any person is endangered, and in every other ease, of a class
E felony.

4. Any person who, otherwise than in self defense or in the
discharge of official duty, (a) wilfully discharges any species of
fa'earms, air-g m or other weapon, or ttn'ows any other deadly
missile, either in a public place, or in any place where there is any
person to be endangered thereby, or, in Putnam county within
one-quai er mile of any occupied school building other than under
supervised instruction by properly authorized insh'uctors al-
though no injury to any person ensues; (b) intentionally, without
malice, points or aims any firemun or any other g n:the propelling
force of which is anppwder, at or toward any other person; (c)
discharges, without injury to any other person, firearms or any
other guns, the propelling force of which is gunpowder, while in-
tentionally without malice, aimed at o1" toward any person; or (d)
maims or injures any other person by the discharge of any firem'm
or any other gun, the propelling force of which is gunpowder,
pointed or aimed intentionally, but without malice, at. any such
person, is guilty of a class A misdemeanor.

ARTICLE 275: OTHER OFFENSES RELATING
TO PUBLIC SAFETY•

sevtio,
275.00 Unlawfully dealing with fireworks.
275.05 Unlawfully possessing noxious material.
275.10 Creating a hazard. :
275.15 Unlawfully refusing to yield a party line: •

§275.00 Unlawfully dealing with fireworks
,. J

1. Definition=of "fireworks". The teizn "fireworks", as used
in this section, is defined and declared to be and to include any
blank cartridge, blank cartridge pistol, or toy cannon in which
explosives are used, firecrackers, torpedoes, skyrockets, Roman
candles, bombs, sparklers or other combustible or explosive of
like construction, or any preparation containing any explosive
or inflammable Compound or any tablets or oti el, device c0m-
monly used and s01d as fireworks containingifih.ates, ChlOrates,
0xalates, sulphides of lead,• barium, antimony, arsenic, mercury,
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nih'oglycerine, phosphorus or any compound containing anyof
the same or other explosives, or any substance or combination
of substances or article prepared for the purpose of producing
a visible or an audible effect by combustion, explosion, deflagra-
tion or detonation, or other device containing any explosive sub-
Stance. The provisions of this definition however, shall not be
deemed to include (1) flares of the type used by railroads or any
walming lights commonly lmown as red flares, or marine distress
signals of a type approved by the United States Coast Guard or
(2) toy pistols, toy canes, toy guns or other devices in which
paper caps containing twenty-five hundredths grains or less of
explosive compound are used, providing they are so constructed
that the hand cannot come in'contact with the cap when in
• place for use, and the toy pistol paper caps which contain less
than twenty-five hundredths grains of explosive mixture, the
sale and use of which shall be permitted at all times.

2. Offense. Except as herein otherwise provided, or except
where a permit is obtained pursuant to article 425, any person
who shall offer Or expose for sale, possess or sell, furnish, use, ex-
plode or cause to explode any fireworks is guilty of a class B mis-

demeanor.

3. The provisions of this section shall not apply to ai icles
of the kind and nature herein mentioned, while in possession
of railroads, th.ansportation agencies for the purpose of trans-
poi ation, the shipment of which is not pro! bited by the inter-
state commerce commission regulations as formulated and pub-
lished from time to time, unless the same be held voluntarily
by such railroads or transportation companies as warehouse-
men; provided, that none of the pl'ovisions of this Section shall
apply to signaling devices used by railroad companies Or motor
vehicles referred to in subdivision seventeen of section fifteen of
the vehicle and traffic law, or to high explosives for blasting or
similar purposes; provided that none of the provisions of this
section shall apply to fireworks and the use thereof by the army
and navy departments of the state and federal government; nor
shall anything in this act containedbe constTued to prohibit any
manufacturer, wholesaler, dealer or jobber from manufacturing,
possessing or Selling at wh01esale Such fireworks to municipali-
ties, religious oi: cite organizations, fair associations, amuse-
ment parks, or 0thei' organizations or gToups of individuals au-
th0rized to possess and :use fireworks under' this act, 0r thesale
or use of blanl cartridges for a:show or theatre, Or for signal

purposes 
in athletic sports, or the use, or the storage, th.ansporta:
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tion or sale.for use of fireworks in the preparation for or in,connection 
with television broadcasts; nor shall anything in

. !fiS act contained be construed to i rohibit the manufacture of
fireworks, nor the sale of any kind of fireworks, provided the
• same are to be shipped directly 

-out 
of the state.

4. Sales of ammunition not prohibited. Nothing contained
:in this section shall be construed to prevent, or interfere in
any way with, the sale of ammunition for revolvers or pistols of
any 

kind, or for rifles, shot guns, or other amns, belonging or
which may belong to any persons whether as sporting or hunt-
ing weapons or for the purpose of protection to them in their
homes, 

or, as they may go abroad; and manufacturers are au-
horized to continue to anufacture, and wholesalers and deal-In

ers to continue to deal in and freely to sell ammunition to all
such persons for such purposeS.

T. P PUBLIC SAFETY

:§ 
275'05 Unlawfully possessing noxious material

1. As used in this section, "noxious material" means any
container which contains any ch-ug or other substance capable of
generating offensive, noxious or suffocating fumes, gases or
¢apors.

2. A person is guilty Of unlawfully possessing noxious ma-
±erial when he possesses such material under circumstances evinc-
ing an intent to use it or to cause it to be used to inflict physical
injury upon or to cause annoyance to a person, or to damage 

prop-.erty 
of another, or to distmrb the public peace.

Possession of noxious material is presumptive evidence of
intent to use it or cause it to be Used in violation of this section:

Unlawfully possessing noxious materiaiis a class B misde-
meanor.

§ 275. I 0 Creating t hazard
A person is guilty of creating a hazard when:

1. Having discarded in any place where it might a h'aci Chil-
dren, a container which has a compar znent of more than one and
one-half cubic feet capacity and a door or lid which locks or fas-
tens automatically when Closed and which cannot easily be opened
from the inside, he fails to l/emove the door, lid, locking or fas-
tening device; Or
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2. Being the owner or otherwise having possession of prop-
erty upon which an abandoned v ell or cesspoS1 is located, he fails,
to cover the same with suitable protective construction.

Creating a hazard is a class B misdemeanor.

§ 275.15 u aw y refusing o yield a party line
1. As used in this section:

• a. ; ,Pax line" means a sUbscl:iber's line telephone cir-
cuit, consisting of two-ormore main telephone stations con-
nected therewith, each station with a distinctive ring or tele-

phone 
number ...... ....

b. "Emergency call" means a telephone call to a police.
or f 'e department, or for medical aid or ambulance Selwice,

: ::necessitated by .a sitmation in which human life or propm" r
is in jeopardy and prompt summoning of .aid-is essential.

2. Aperson is guilty of unlawfully'refusing o yield a pazsy
line when, being informed that a par line is needed for an emer-
gency call, he refuses immediately to relinquish such line.

Unlawfully refusing to yield a par yAine is a class B misde
meanor.
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PART THREE

ADMINISTRATIVE AND CIVIL
PROVISIONS

T V CONTRABAND §400.25:

or to be delivered to the district attorney 6fthe county in which i
the defendant is liable to indictment or trial, asthe interests of
justice may, in his opinion, require.

TITLE V." SEIZURE AND DESTRUCTION
OF CONTRABAND

ARTICLE 400: IN RELATION TO GALLING
Section • '

400:00 Seizure of gambling implements authorized.
400.05 Gambling implements to be destroyed or delivered to district

attorney.

400.10 Gambling implements to be destroyed upon conviction.
400.i5 Seizures of'slo machines and arrest:of person in possession.
400.20 Destruction(of slot machines b i magistrate. . .....
400.25 Dest ctio£ Of sl*o machines bythe trial Court.
400:80 Disposition 0f contents of destroyed gambling article.s and

apparatus.

§ 400.00 Seizure of gambling implements authorized
A person who is required or authorized to arrest any persol

for a violation of the provisions of article 230 is also authoiSzed
and required to seize any table, cards, dice or other apparatus
or article, suitable for gambling purposes, found in the possession
or under the control of the person so arrested, and to deliver the
same to the magistrate before whom the person arrested is re-
quired to be taken.

§ 400.10 C mbling implements tobe destroyed upon con-
viction

Upon conviction of the defendant, the district attoimey must
cause to be destroyed every thing suitable for gambling purposes,
in respect whereof the defendant stands convicted, and which
remains in the possession or under the control of the districtat-

toimey.

§ 400.1 Seizures of slot machines nnd arrest of person in
possession :

It shall be the duty of every officer authorized to make arrests.
to seize every machine, apparatus or device answering to the de-
scription contained in article 230 and to arrest the person actu-
ally or apparently in possession or control thereof or of the prem-
ises in which the same may be found, if any such person:be pres-
ent at the time of the seizure, and to bring the machine, apparatus
or device, and the prisoner, if there be one, before a committing

magistrate.

§ 400.05 Gambling implements to be destroyed or deliv-
ered to district attorney

The magistrate, to whom any thing suitable for gambling pur-
poses is delivered pursuant to the last section, must, upon the
examination of the defendant, or if such examination is delayed
or prevented, without awaiting such examination, determine the
character of the thing so delivered to him, and whether it was
actually employed by the defendant in violation of the provisions
of article 230; and if he finds that i is of a character suitable
for gambling purposes, and that it has been used by the defend-
ant in violation of such al%icle, he must cause it to be destroyed,
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§ 400.20 Destruction of slot machines by magistrate
The magistrate before whom any machine, apparatus or de-

vice is brought pursuant to section 400.15 must, if there be a
prisoner, and if he shall hold such prisoner, cause the machine,
apparatus or device to be deiivered to the district attorney of the
county to be used as evidence on the h ial of the said prisoner.
If there be no prisoner or if the magistrate does not hold the pris-
oner, he must cause the immediate destruction of the machine,

• apparatus or device.

§ 400.25 
• 

Destruction of slot machines by the tria! court
It shall be the duty of the district attoimey of the county to

see that every person held in pursuance of section 400.20 shall
be brought to trial within thh'ty days from the date of lds final
examination before the magistrate, and the machine, apparatus
or device sha!l be produced in court on the trial. It shall be the
duty of the trial court, after the disposition of the case, and
whether the defendant be convicted, acquitted or fails to appear
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for l, ial, ito cause the immediate destruction of the machine, ap- iI
paratus or device. 

•

§ 400.30 Disposition of contents of destroyed gambling arti-
cles and apparatus "

The officer destroying any article or apparatus suitable for
gambling purposes pursuant to the provisions of section 400.25
shall pay over any moneys found in or on such al icle or appara-
tus tothe police pension fund of the city in which such desh'uction
occurs, or, if there be no such fund or such des 'uction occurs
outside the city, such money shall be paid to the county treasurer
of the county in which such destruction occurs, and shall be paid
by such county treasurer into the general fund of such county
and shall be available or expended for any lawfuI county purpose.
If such article or apparatus have con ents Of value other than
money, the same shall be sold by the officer desh'oying the article
or apparatus and the proceeds disposed of as above provided for
the disposition of money contents. The provisions of this sec-
tion shall apply to any and all moneys heretofore found as herein
described, and not otherwise disposed of in accordance with the
provisions of law. 

" 
•

?
" CONTR A ' § "405 05

it to be destroyed, and the fact of such destruction to be entered
upon the records of the. court in which the conviction is had.
Nothing in this section shall be construed as preventing the dis-
trict attorney of any county, from delivering any seized article
o a duly authol ized agent of the federal bureau of investigation

or of the New York state police or to a state or federal legislative
committee, for the purpose 0f investigation, laboratory examina-
tion or classification.

ARTICLE 406: IN RELATION TO OBSCENITY

Warrant to sheriff o search.
Seizure and fol feiture: of equipment:used in photographing,

filming, producing, manufacturing, projecting or distrib '
.... uting pornographic still Or motion pictures.

§ 40 .00 Warrant to sheriff to search

A magistrate having jurisdiction tO issue warrants in crhninal
cases, upon complaint that any person Within his jurisdiction is
offending against the provisions of al%icle 240, supported by oath
or affil nation, must issue a warrant, dh'ected to the sheriff or
to any constable, marshal, or public officer within the county, di- :,
recting him to search for, seize, and take possession of any of i::i
the articles specified in article 240, in the possession of the per-
son against whom complaint is made. The magistx-ate must fin,
mediately transmigeyelT article seized by virtue of the warrant,
to the dish'ict attorney of the county, who must, Upon conviction
of theperson from whose possession the same was taken, cause
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§ 405.05 Seizure and forfeiture of equipment used in photo-
': graphing, filming, producing, manufacturing,

projecting or distributing pornographic still or" " 
motion pictures

1. Any peace officer of this state may seize any equipment
Used in the photog 'aphing, filming, printing, producing, manufac-
tm'ing or projecting of pornographic still or motion pictures and
may seize anyvehicle or other means of transportation, other
than a vehicle or othe means of transportation used by any per-
son as a common carrier: in the transaction of business as such
common carl ier, used in he distribution of such obscene prints
and articles and such equipment 0r vehicle or other means of
h'ansp0rtation shall be: subject tO forfeiture as hereinafter in
this section provided.•

2. The seized propel%r shall be delivered by the peace officer
having made the seizure to the custody of the district attorney of
the county wherein the seizure was made, except that:in the cities
of New York and Buffalo, the seized propel y: shall be delivered
tO the custody of the police depari nent of such cities, together
with a report of= all the facts and circumstances of the seizure.

3. It shall be the duty of the distuict attorney of the county
wherein the seizure was made, if elsewhere than in the cities of
New York or Buffalo, and where the seizure is made in either
such citY it shall be the duty of the Corporation counsel of the
city, to inquire int0 the facts of the seizure so reported to him
and if it appears probable that a forfeiture has been incurred, for
the determination of which the institution 0f proceedings in the 

"

supreme court is necessary, to Cause the proper proceedings to be
commenced and: prosecuted, at any time after thirty days from
date of seizure, to declare such folffeiture, unless, upon inquiry
and examination such distTict attolmey or corporation counsel
decides that such proceedings cannot, probably be sustained or
that the ends of public justice do not requh'e that they should be
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7. Whenever any person interested in any propei y which is
seized and declared forfeited under the provisions of this section
files with a justice of the supreme court a petition for the recov-
ery of such forfeited properly, the justice of the supreme court
may restore said forfeited properly upon such tei ls and con-
diGons as he deems reasonable and just, if the petitioner estab-
lishes either of the affn'mai2ve defenses set forth in subdivision
five of this section and that the petitioner Was.without personal
or actual knowledge of the folTeiture pr0ceeding. If the petition
be filed after the sale of the forfeited properly, any judgment in
favor of the petitioner shah be limited to the new proceeds of
such sale, after deduction of the lawful expenses and costs in-
curred by the dish'ict aVc0rney, police deparL-ment or corporation
counsel. ....

8, No suit or action under this Section for wrongful seizure•shalI 
be instituted unless such suit Or action is commenced within

two years after the time when the properly was seized.
184

5. Forfeittu-e shall not be adjudged where the owners estab-
lished by preponderance of evidence that (a) the use of such
seized properly was not intentional on the pai of any owner, or
(b) said seized properly was used by any person other than an
owner thereof, while such seized properly was unlawfully in the
possession of a person who acqufl'ed possession thereof in viola-
tion of the criminal laws of the United States, or of any state.

• 6. The dish-ict a orney Or the police department having cus-
tody of the seized properly, after such judicial determination of
forfeiture, shall, by a public notice of at least five days, sell such
properly at public sale. The net Proceeds of any such sale, after
deduction of lawful :expenses incurred, shall• be paid into the
general fund of the €0unly wherein the seizure was made except
that the net proceeds Of the sale of properly seized in the Cities
of New York and Buffalo shah be paid into the respective general
funds of such cities. : '

4. Notice of the institution of the forfeitm'e proceeding shall
be served either (a) personally on the owners of the seized prop-
elVgy, or (b) by registered mail to the owners' last known address
and by publicati6n of the notice once a week for two successive
weeks in a newspaper published or circulated in the counly where-
in the seizure was made.

instituted Or prosecuted, n which case, the district a orney or
corporation counsel shah cause such seized prbperly to. be re-
turned to the owner thereof.

9. For the purpose of this section only, a pornographic still
Or motSon picture, is defined as a still or motion picttu-e showing
acts of sexual intercourse or acts of sexual perversion. This sec-
tion shall not be construed as applying to bona fide medical photo-
gTaphs or films.

ARTICLE 410: IN RELATION TO FIREARMS
AND OTHER DANGEROUS WEAPONS

§ 410.00 Destruction of weapons and dangerous instru-
ments, appliances and substances

1. Any weapon, instrument, appliance or substance specified
in arL-icle 270, when unlawfully possessed, manufactured, trans-
ported or disposed of, or when sin-rendered or voluntarily deliv-
ered pursuant to section 270.20, is hereby declared a nuisance.
When the same shall come into the possession of any peace officer,
it shah be surrendered immediately to the official mentioned in
paragraph (d) of subdivision one of section 270.20, except that
such weapon, instrument, appliance or substance coming into
the possession of the state police shall be surrendered tothe su-
perintendent of state police. •

2. The official to whom the weapon, instrument, appliance or
substance is so surrendered shall, at any time but at least once
each year, destroy the same or cause it to be destroyed, or render
the same or cause it to be rendered ineffective and useless for its
intended ptu pose and harmless to human life.

3. Notwithstanding subdivisiontwo of this section; the official
to whom the weapon, instrument, appliance: or substance is: so
surrendered shah not desi 'oy the same if (a) a judge or justice
of a coui of record, or a district a orney, shah file with the of-
ficial a certificate that the non-des -uctionthereof is necessalT
Or proper to serve theends of justice; or (b) the official directs
that the same be retained in any laboratory conducted by any
police or sheriff's department for the purpose of research, corn-

: parison, identification or other endeavor toward the prevention
and detection of Crime.

4. In the case of any mactfine-gun or fn-earm taken from the
possession of any person, the official to whom such weapon is
surrendered pursuant to subdivision one of this section shall im-
mediately notify the execuiSve department, division of state
police, Albany, giving the calibre, make, model, manufacturer's

185



:§ 
:410.00 PROPOSED PENAL LAW Pt. 3

name and serial number, or if none, any other distinguishing
number 01' identification mark. : Asearch of the files of such di-
Vision and notification of the results of the search to such official
shall immediately be made.

5. Before any machine-gun or firearm is destroyed pursuant
to subdivision two of this section, (a) the official to whom the
same has been surrendered shall forward to the executive depart-
ment, division of state Police, Albany, a notice of intent to de-
s

'oy 
and the calibre, make, model, manufacturer's name and

serial number, or if none, any other distinguishing nmnber or
identification mark of the machine-gun or fn'eann; (b) such
division shall make and keep a record Of such description together
with the name and address of the official reporting the Same and
the date such iotice was received; and (c) a search of the files
of such division and notification of the results of the search to
such official shall be made without unnecessa T delay.
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§ 415.00 Seizure and destruction of fireworks

Fireworks possessed unlawfully maybe seized by any peace
officer, who must deliver the same to the magistrate before whom
the person arrested is required to be taken. The magistrate must,
upon examination of the defendant, or if such examination is de-
layed or prevented, without awaiting such examination, deter- i
mine whether the fireworks had been possessed by the defendant
in violation of the provisions of section 275.00; and :if he finds !iii
that the fireworks had been so possessed by the defendant, he
must cause such fn'eworks to be destroyed, in a way safe for the 

!iiparticular type of such fn'eworks, Or to be delivered to the dis 'ict :
attorney of the county in which the defendant is liable to indict-
ment or trial, as the interests of just-ice and public safety may, !
in his opinion, require. Upon the conviction of the defendant,
the district attorney must cause to be destroyed, in a way safe

. %for the particular type of such fn'eworks, the fn'eworks in re-
spect whereof the defendant stands convicted, and which remain
in the possession or under the control of the district attorney.

-%
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ARTICLE 415: IN RELATION TO FIREWORKS

TITLE W.

ARTICLE 420:

LICENSING PROVISIONS

LICENSING PROVISIONS
IN RELATION TO FIREARMS

§ 420.0@

§ 420.00 Licenses to carry, possess, repair and dispose of
firearms

1. Eligibility. No license shall be issued or renewed pursuant
to this section except by the licensing officer, and then only after
investigation and finding that all statements in a proper app!i-
Cation for a license are true. No license shall be issued or renew-
ed except for an applicant (a) of gOod moral character; (b) who
has n0t been convicted anywhere of a felony or any one of the
misdemeanors or 0ffenses mentioned in section five hundred fifty-
two of the code of criminal pr0eedure; (€) who has Stated wheth-
er he has ever suffered any mental illness or been confined to any
hospital or institution, public Or private, for mental illness; and
(d) concerning whom no good cause exists for the denial of the
license. No person shall engage in the business of gunsmith or
dealer in firearms unless licensed pursuant to this section. An
applicant to engage in such business shall also be a citizen of the
United States, more than twen%r-one years of age and maintain
a place of business in the city or county where the license is is:
sued: F0r such business, if the applicant is a firm or parL-ner-
ship, each member thereof shall comply with all Of the require-
ments Set forth in this subdivision and if the applicant is a cori
poration, each officer thereof shall So complY.

2. Types of licenses. A license for gunsmith or dealer in
firearms shall be issued to engage in such business. A license
for a pistol or revolver shall be issued to (a) have and possess
in his dwelling by a householder; (b) have and possess in his
place of business by a merchant or storekeeper; (c) have and
carlT concealed while So employed by a messenger employed by
a banking institution or express company; (d) have and carry
concealed while so employed by a regular employee of an instiLal-
tion of the state, or of any county, city, town or village, under
control of a commissioner of correction of the city- or any warden,
superintendent or head keeper of any state prison, penitentiary,
worldlouse, County jail or other institution for the detention of
persons convicted or accused: of crimeor held as witnesses in
criminal cases, provided that application is made therefor by
such Commissioner, warden, superintendent or head keeper; and
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(e) have and carry concealed, without regard to employment or
place of possession, by any person when proper cause exists for
the issuance thereof,

3. Applications. Applications shah be made and renewed,
in the case of a license to carry or possess a pistol or revolver, to
the licensing officer in the city or count:y, as the case may be,
where the applicant resides, is principally employed or has his
principal place of business as merchant or storekeeper; and,
in the case of a license as gunsmith or dealer in firearms, to the
licensing officer where such place of business is located. Blank
applications shall, except in the cit of New York, be approved
as to form by the Superintendent of state police. An application
shah state the full name, date of birth, residence, present occupa-
Non of each person or individua! signing the same, whether or
not he is a citizen of the United States, whether or no he com-
plies with each l:equirement for eligibility specified in subdivision
one of this section and such other facts as may be required to
show the good character, competency and integrity of each per-
son or individual signing the application. An application shall
be sig ed and verified by the applicant. Each individual signing
an application shall submit one ph0tog1"aph Of himself and a
duplicate for each required copy of the application. Such photo-
graphs shall have been taken within thirty days prior to filing
the application. In case of a license as gunsmith or dealer in
f 'ea! ns, the photographs submitted shall be vo inches square,
and the application shall also state the previous occupation of
each individual signing the same/and the location of the place
of such business, or of the bureau, agency, subagency, office or
branch office for which the license is sought, specifying the name
of the cityy, town, or village, indicating the street and number
and otherwise giving such apt description as to point out reason-
ably the location thereof. In such case, if the applicant is a film,
partnership or corp0ration, its name, date and place of formation,
and principal place of business shall be stated. For such firm
or partmership, the application shallbe signed and verified by
each redl!!dual composing or intending to compose the same, and
for such corporation, by each officer thereof.

4. Investigation. Before a license is issued or renewed, there
shall be an investigation of aH statements required in the appli-
cation by the duly constituted police authorities of the locality
where such application is made. For that purpose, the records
of the department of mental hygiene conceiving previous or
present mental illness of the applicant shall be available for in-
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spection by .the investigating officer of the: police authority. Int
Order to ascertain any previous criminal record, the investigating
officer shall take the fingerprints and physical descriptive data
in quadruplicate of each individual by whom the application is
signed and verified. Two copies of such fmgerprints shall be
taken on standard fingerprint cards eight inches square, and one
copy may be taken on a card supplied for that purpose by the
federal bureau of investigation. When completed, one standard
card shall be forwarded to and retained by the division of crimin-
al identification, department of correction, at Albany. A search
of the files of such division and wri en notification of the results
Of the search to the investigating officer shall be made without
unnecessary delay. Thereafter, such division shall notify the
licensing officer and the executive depal -ment, division of state
police, Albany, of any criminal record of the applicant filed there-
in subsequent to the search of its files. A second standard card,
or the one supplied by the federal bureau of investigation, as the
case may be, shah be forwarded to that bureau at Washington
with a request that the files of the bureau be searched and noti-
fication of the results of the search be made to the investigating
police authority. Of the remaining t vo fingerprint cards, one
shall be filed with the executive department, division of state
police, Albany, within ten days after issuance of the license, and
the other remain on file with the investigating Police authority.
No such fingerprints may be inspected by any person other than
a peace officer, except on order of a judge or justice of a court of
record either upon notice to the licensee or without notice, as the
judge or justice may deem appropriate. Upon completion of the
investigation, the police authority shall report the results to the
licensing officer without unnecessary delay,

5. Filing of approved applications. The application for any
license, if gTanted, shall be a public record, Such application
shall be filed by the licensing officer with the clerk of the county
of issuance, except that in the city of New York and county of
Nassau, the licensing officer shall designate the place of filing in
the appropriate division, bureau or unit of the police department
thereof. A duplicate copy of such application shall be filed by
the licensing officer in the executive deparhnent, division of sta e
police, Albany, within ten days after issuance of the license.

6. License: :Validity. Any license issued pursuant to this
section shall be valid notwithstanding the provisions of any local
law or ordinance. No license shall be h-ansferable to any other
person or premises. A license to carl or possess a pistol Or re-
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Volveri not Otherwise limited as to place Or time of possession,
shall be effective throughou the state, except that the same shall
not be valid within the city of New York unless a special permit
granting validity is issued by the police commissioner of that
city. A license as gunsmith or dealer in firearms shall not be valid
outside the city or county, as the case may be, where issued.

7. License: form. Any license issued pursuant to this sec-
tion shall, except in the city of New York, be approved as to form
by the superintendent of state police. A license to car!7 or pos-
sess a pistol or revolver shall have attached the licensee's photo-
graph, and a coupon which shall be removed and retained by any
.:person disposing of a firearm to the licensee. Such license shall
:specify the weapon covered by calibre, make, model, manufac-
turer's name and serial number, or if none, byany Other distin..
:guishing number or identification mark, and Shall indicate wheth-
,er issued to carl on the person or possess on the premises, and
:if on the premises shall also specify the place where the licensee
:shall possess the same. If such license is issued:to an alien, or to

person not a citizen of and usually a resident in the state, the-licensing 
officer shall state in the license the pal icular reason

.for the issuance and the names of the persons Certifying to the
good character of the applicant. Any license as gunsmith or
dealer in firearms shall mention and describe the premises for
which it is issued and shall be valid only for such premises.

8. License: exhibition and display. Every licensee while
carrying a pistol or revolver shall have on his person a license
*o carry the same. Every person licensed to possess a pistol or
l'evolver on particular premises shall have the license for the same
.on such premises. Upon demand, the license shall be exhibited
for inspection to any peace officer. A license as gunsmith or deal-
oer in firearms shal! be prominently displayed on the licensed
;premises. Failure of any licensee to so exhibit or display his
icense, as the case may be, shall be presumptive evidence that

.he is not duly licensed.

LICENSING PROVISIONS 420 .oo
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9. License: amendment. Elsewhere than in the city of New
York, a person licensed to carry 0r possess a pistol or revolver
may apply at any time t0 his licensing Officer for amendment of
.his license to include one or m0re such weapons or to cancel wea:
loons held under license. If granted, a record of the amendment
desclqbing the weapons involved:shall be-filed by the licensing
officer in the executive depar nent, division of state police, AI-

:'bany.. ....... - .....

10. License: expiration and renewal. Any license for gun-
3mith or dealer in fireal ns and, in the city of New York and'-
the counties of Nassau and Suffolk, any license to carry or pos-
sess a pistol or revolver, issued at any time pursuant to this
'section or prior to the first day of July, nineteen hundred sixty-
thi'ee and not limited to expire on an earlier date fixed in the
license, shall expire on the first day of the second January after
the date of issuance. Elsewhere than in the city of New York
and the counties of Nassau and Stffgolk, any license to carry or
possess a pistol or revolver, issued at any time pursuant to this
section or prior to the first day of July, nineteen hundred sixty-

three and not previously revoked or cancelled, shall be in force
and effect until revoked as herein provided. Any application ta
renew a license that has not previously expired, been revoked or
cancelled shall thereby extend the term of the license until dis-
position of the application by the licensing officer. In the case
of a license for gunsmith or dealer in firearms, in counties hav-
ing a population of less than two hundred thousand inhabitants,
photographs and fingerprints shall be submitted on original ap-
plications and upon renewal thereafter 0nly at six year inter-

vals.

11. License: revocation. The conviction of a licensee any-
where of a felony or any one of the misdemeanors or offenses
mentioned-in section five hundred fifty-tzwo of the code Of crim-
inal procedm'e shall operate as a revocation of the license. /k
licenSe-may be revoked and cancelled at any time in the city o£
New York and county of Nassau by the licensing officer, and:
elsewhere than in the city Of New York by any judge or justice
of a court of record. The official revoking a license shall give
written notice thereof without unnecessary delay to the execu-
tive department, division of state police, Albany, and shall also
notify immediately the duly constituted police authorities of the
locality. .... :

12. Records required of gunsmiths and dealers in firearms.
Any person licensed as gunsmith or dealer in firearms shall keep
a record book approved as to form, except in the city of New
York, by the superintendent of state police: In the record book
shall be entered at the time of every transaction involving a
firearm the date, name, age, occupation and residence of any
person from whom a fireal n is received or to whom a firearm
is delivered, and the calibre, make, model, manufacturer's name
and serial number, or if none, any other distinguishing number
or identification mark on such firealzn. Before delivering a fire-
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arm to any person, the Hcensee shah require him to produce
either a license Valid under this section to caiu'y or possess the
same, or proof of lawful authority as a peace officer or other
exempt person pursuant to section 270.20. The licensee shall
remove and retain the attached coupon and enter in the record
book the date of such license, ntunber, if any, and name of the
licensing officer, in the case of the holder of a license to carl7 or
possess, or the shield or other number, if any, assignment and
department or unit, in the case of an exempt person. The record
book shah be maintained on the premises mentioned and de-
scribed in the license and shall be open at all reasonable hours
for inspection by any peace officer. In the event of cancellation
or revocation of the license for gunsmith Or dealer in firealmaS, or
discontinuance of business by a Hcensee, such record book shah
be immediately SUlTendered to the licensing officer in the city
of New York and county of Nassau, and elsewhere in the
state to the executive depal ment, division of state police.

13. Expenses. The expense of providing a licensing officer
with blank applications, licenses and record books for carrying
out the provisions of this section shall be a charge against the
county, and in the city of New York against the city.

14. Fees. In the city of New York, the annual license fee
shall be twenty-five dollars for gunsmiths and fifty dollars for
dealers in fireal ns. In such city, the city council shall fix the
fee to be charged for a license to carry or possess a pistol or
revolver and provide for the disposition of such fees: Else-
where in the state, the licensing officer shall collect and pay into:
the county txeasury the following fees : for each license to carry
or possess a pistol or revolver, not less than tbxee dollars nor
more than five dollars as may be detel nined by the board of
supervisors of the county; for each amendment thereto, one
dollar, and two doHm's in the county of Suffolk; and for each
license issued to a gunsmith or dealer in firearms, fore. dollars.

15. Any violation by any person of any provision of this sec-
tion is a class A misdemeanor.
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ARTICLE 425: IN RELATION TO FIREWORKS -

§ 425.00 Permits for public displays of fireworks
1. Definition of "pc:unit authority." The term "permit au-

thority," as used in this section, means and includes the agency
authorized to grant and issue the permits PrOvided in this sec-
tion, which agency in the territory within a state park shall be
the regional :state park commission, in' the territory within a
county park shall be the countypark commission, or such other
agency having jurisdiction, control and/or Operation of the
parks or parkways Within which any fireworks are to be dis-
played, in g city shall be the duly constituted licensing agency
thereof and, in the absence of such agency, shall be: an officer
designated for the purpose of the legislative body thereof, in
a Village shall be an officer designated for the purpose by the
board of trustees thereof and in the territory of a town outside
of villages shall be an officer designated for the purpose by the
town board thereof.

2. Permits for public displays. Notwithstanding the pro-
visions of section 275.00, the permit authority of astate park,
county park, city, village or town may, upon application in writ=
ing, gxant a permit for the public display of fireworks by mu-
nicipalities, fair associations, amusement parks or organizations
of individuals. The application for such permit shall set forth:

(a) The name of the body sponsoring the display and the
names of the persons actually to be in charge Of the firing of the
display. : :

(b) The date and time of day at which the 
•display 

is to be
held. : ..

(c) The exact location planned for the display.

(d) The age, experience and physical characteristics Of the
persons who are to do the actual discharging of the fireworks.

(e) The number and kind of fireworks robe discharged.
(f) The manner and place of storage of such fireworks prior

to the display.

(g) A diagTam of the grounds On which the display is t6
be held showing the point at which the fireworks are to be dis-
charged, the location of all buildings, highways and other lines
of communication, the lines behind which the audience will be
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restrained and the location of aH nearby th'ees, telegraph or tele-
phone Hnes or other overhead obs uctions.

(h) Such other information as the permit authority may
deem necessary to protect persons or propelS.

3. Applications for permits. All applications for permits
for the public display of fireworks shah be made at least five
days in advance of the date of the display and the pelanit shah
contain provisions that the actual point at which the fireworks
are to be fired shaH be at least vo hundred feet from the near-
est pelmaanent building, public highway or railroad or other
means of h'avel and at least fifty feet from the nearest above
ground telephone or telegraph line, tree or other Overhead ob-
struction, that the audience at such display shall.be resh'ained
behind lines at least one hundred and fifty feet from the point
at which the fireworks are discharged and only persons in active
charge of the display shall be allowed inside these lines, that all
fireworks that fire a projectile shall be so set up that the 

pro-iectile will go into the air as nearly as possible in a verticaI
direction, unless such fireworks are to be fired from the shore
of a lake or other large body Of water, when they may be di-
rected in such manner that the falling residue from the defla-
grati9n will fall into such lake or body of water, that any fire-
works that remain unfired after the display is concluded shall
be immediately disposed of in a way safe for the pal icular type
of fireworks remaining, that no fireworks display shall be held
during any wind stolan in which the wind reaches a velocity
of more 

:than 
thir miles per hour, that all the persons in actual

charge of firing the fireworks shall be over the age of eighteen
years, competent and physically fit for the task; that there
shah be at least two such operators constantly on duty during
the discharge and .that at- least-two soda-acid or other approved
ype fire extinguishers of at least two and one-half gallons

capacity each shall be kept at as widely separated point as 
pos-sible within the actuai area of the display. The legislative body

of a state park, county park, city, village or town may provide
for approval of such permit by the head of the police or fire de-
pal ment or both where there are such departments. No permit
granted and issued hereunder shall be transferable. After such
pel nit shall have been granted, sales, possession, use and dish'i-
bution of fireworks for such display shall be lawful solely there-
for.

4. Bonds. Before granting and issuing a permit for a pub-
lie display of fireworks as herein provided, the permit authority
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shall require an adequate bond from the applicant therefor, un-
less it is a state park, county park, city, village or town, or from
the person to whom a contract for such display shall be award-
ed, in a sum to be fixed by the permit authority, which, however,
shall not be less than five thousand dollars, conditioned for the
payment of aH damages, which may be caused to a person or
persons or to property, by reason of the display so pelunitted
and arising from any acts of the permittee, his agents, employ-
ees, contractors or subcontractors. Such bond shall run to the
state park, county park, city, village or town in which the permit
is granted and issued and shah be for the use and benefit of any
person or persons or any owner or owners of any property so
injtu'ed or damaged, and such person or persons or such owner
or owners are hereby authorized to maintain an action thereon,
which right of action also shall accrue to the heirs, executors,
administrators, successors or assigns of such person or persons
or such owner or owners. The permit authority may accept, in
lieu of such bond, an indemnity insurance policy with liability
coverage and indemnity protection equivalent to the terms and
conditions upon which such bond is predicated and for the p r-
poses herein provided.

TITLE X. CIVIL PROVISIONS

ARTICLE 430: IN RELATION TO GAMBLING

Section
430.00
430.05

430.10
430.15
430.20

430.25
430.30
430.35
430.40
430.45

Illegal wagers, bets and stakes.
Contracts on account of money or property wagered, bet or

staked are void.
Securities for money lost at gaming, void.
Certain transfers of propel y in pursuance of lottery, void.
contracts, agTeements and securities on account of lottery,

void.
Property staked may be recovered.
Losers of cel%ain sums may recover them.
iVIoney paid for lottery tickets may be recovered by action.
Propel y offered for disposal in lotteries, forfeited.
Prizes in lotteries, forfeited.

§ 430.00 I egal wagers, bets and stakes
Al! wagers, bets or stakes, made to depend upon any race, or

upon any gaming by lot or chance, or upon any lot, chance,
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§ 430.05 Contracts on account of money or property wag-
" 

ered, bet or staked are void

Ali contracts for or on account of any money or property,
or thing in action wagered, bet or staked, as provided in article
230, shall be void.

§ 430.10 Seurities for money lost at gaming, void
All things in action, judgments, mortgages, conveyances, and

every other security whatsoever, given or executed, by any
person, where the whole or any part of the consideration of the
same shall be for any money or other valuable thing won by
playing at any game whatsoever, or won by betting on the hands
or sides of such as do play at any game, Or where the same shall
be made for the repaying any money knowingly lent or advanced
for the purpose of such gaming or betting aforesaid, or lent or
advanced at the time and place of such play, to any person so
gaming or beVdng aforesaid, or to any person who dmqng such
play, shall play or bet, shall be utterly void, except where such
securities, conveyances or mortgages shall affect any real estate,
when the same shall be void as to the grantee therein, so far
only as hereinafter declared.

When any securities, mortgages or other conveyances, exe-
cuted for the whole or part of any consideration specified in the
preceding paragraph shall affect any real estate, they shall inure
for the sole benefit of such person as would be entitled to the
said real estate, if the gTantor or person incumbering the same,
had died, immediately upon the execution of such instrtmaent,
and shall be deemed to be taken and held to and for the use of
the person who would be so entitled. All grants, covenants and
conveyances, for preventing such real estate from coming to, or
devolving upon, the person hereby intended to enjoy the same as
aforesaid, or in any way incumbering or charging the same, so
as to prevent such person from enjoying the same fully and
entirely, shall be deemed fraudulent and void.

§ 430.15 Certain transfers of propedry in pursuance of lot-
tery, void ......

Every grant, bargain, sale, conveyance, or transfer of any
real estate, or of any goods, chattels, things in action;or any
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personal property, which shall hereafter be made in.pursuance
of any lottery, or for the pro'pose of aiding and assisting in
such lottei5r, game or other device, to be determined by lot or
chancels hereby declared Voidand of no effect.

§ 430.20 Contracts, agreements and securities on account of

• lottery, void

All contracts, agTeements and securities given, made or exe-
cuted, for or on account of any lottery, or distribution of money,
goods or things in action, for the payment Of any money, Or
other valuable thing, in consideration of a chance in such lo eiT
or distribution; or for the delivery of any money, goods or {hints
in action, So raffled for, or agreed to be distributed as aforesaid,
shall be utterly void.

§ 430.25 Propei%Tstaked maybe recovered
Any person who Shall pay, deliver or deposit any money,

pi:opei y or thing in action, upon the event of any wager or bet
prohibited, may sue for and recover the same of the winner or
person to whom the same shall be paid or delivered, and of the
stakeholder or other person in whose hands shall be dePOsited
any such wager, bet or stake, or any part thereof, whether the
ame Shall have been paid over by such stakeholder or not, and

whether any such wager be lost or not.

§ 430.30 Losers of certain sums may recover them
Every person who shall, by playing at any game, or by betting

on the sides or hands of such as do p!ay, lose at any time or
sitting, the sLma or value of twen!ry-five dollars Or upwards, and
shall payor deliver the same or any pal thereof, may, Within
three calendar months after such payment or delivery, sue
for and recover the money or value of the things so lost and
paid or delivered, from the winner thereof.

In ease the person losing such stun or value Shall not, within
the Lime aforesaid, in good faith and without collusion, sue for
the sum or value so by him lost and paid or delivered, and prose-
cute such suit to effect without unreasonable delay, the over-
seers of the poor of the town where the offense was commi ed,
may sue for and recover the sum or value so lost and paid, to-
gether with treble the said sum or value, from the winner
thereof, for the benefit of the poor.
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§ 430.45 PrUes m lotteries, forfeited
Any prize that shallbe drawn in any lo ezT shall be for-

feited to the use Of the poor; and it shall be the duty of the
overseers of the poor of the town where the person or persons
drawing such prize, or any of them, shall reside, to sue for the
same, in their names; and they shall recover the same, in an
ac i0n for money had and received.

§ 430.40 Property offered fordisposal in lotteries, forfeited
All propel

-y 
offered for sale, or dish'ibution, in violation of

article 230, is forfeited to the people of this state, whether be-
• fore Or after the determination of the chance on which the
same was dependent. And it is the duty of the respective dis-
trier a orneys, to demand, st!e for and recover, in behalf of
the people, all property so forfeited, and o cause the same o
be sold when recovered, and to pay the proceeds of the sale of
sueh property, and any moneys that may be collected in any
such suit, into the county 'easury, for the benefit of the poor.

§-430.35 [oney paid for lottery ticketsmay be recovered• 
by action

Any person who shall purchase any share, interest, ticket,
certificate of any Share or interest, or part of a ticket, or any
paper or instrument pulOol ing to be a tieket or share or
interest in any tieket, or purporting to be a cel ificate of any
share or interest in any ticket, or in any portion of any lo ery,
may sue for and recover double the sum of money, and double
the value of goods or things in action, which he may have
paid or delivered in consideration of such purchase, with double
costs of suit.

Any person who shall have paid any money, or valuable thing,
for a chance or interest in any lottery or dist 'ibuti0n, prohibit-
ed by article 230, may sue for and recover the same of the person
to whom such payment or delivery was made.

ARTICLE 435: IN RELATION TO PROSTITUTION

§ 435.00 Removal of tenants using premises for prostitution=
purposes

When the tenant, .proprietor, or keeper of premises being-
used for prostitution purposes is convicted under article 235,
the lease or contract for le dng the premises or the part there-
of in which sueh violation oceurred shall, at the option of the
owner, agent or lessor, become void and the owner, agent or lessor
may have the like remedy to recover the possession as against a
tenant holding over after the expiration of his term.

TITLE Y. LAWS REPEALED; TIME OF
TAKING EFFECT

2

ARTICLE 500: LAWS REPEALED; TIME OF
TAKING EFFECT

§ 500.00 Laws repealed
Chapter eighty-eight of the laws of nineteen hundred nine,

entitled "An act providing for the punishment of crime, consti-
tuting chapter forty of the consolidated laws," and all acts
amendatory thereof and supplemental thereto, constituting the
penal law as heretofore in force, are hereby REPEALED.

§ 500.05 Time of taking effect
This act shall take effect ffu!y fit'st, nineteen hundred sixty-six,

NOTE.--The Temporary Commission on Revision of the Penal
Law and Criminal Code has prepared two bills, of which this is
the main bill, to revise the Penal Law. The companion bill sup-
plements this bill by rel0cating 340 sections of the:Penal Law
repealed by this bill in other; more appropriate bodies of law.
See New York Legislative Docmnents No. 41 (1962); No. 8
(1963). These bills are being introduced at the 1964/ Legislative
Session for study purposes only; ....

Section 500.00 repeals the present Penal Law in its: entirety.
Explanatol y notes and commentaries concerning this bill are

in the process of preparation:
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PROPOSED;PENAL :LAW

• TABLE I

The left column of this table lists each section of the revised
Penal Law. The right Column shOws the corresponding Section
of the old Penal Law (or where indicated, Some other law) from
which the new section is specifically or generally=derived. The
word "new" indica!es that there is no €ounterPal in the old Penal
Law.-

Penal Law Section Penal Law Sdction
(REVISED) (OLD):

1.05 20 •

6.00
6.06(1)
6.06(2)
5.06(3)
6.1o(1)
6.10(2)
6.10 (3)

10.00

15.00
16.06(!)
16.o6(2) :
16105(3) :
16:1o(1)
15:10 (2)
15.10(3)
16.10(4)
16.15

21
22
.new .....

22, 38
41
39
23, 24, 37

20.00

cf. 370, 741, 1230

2
2
new
1935-
2
new
1937
new
new

25.oo(1, 2)
25.00(3)
2505
25.10
25.16(1)
25!6(2)
26.16(3)
25.20

30.00(i)
30.00(2)
30.00(3)
30.05
30.10

new

2188, Code of Cr;Proc., 483
Code of Cr.Proc., 933
2188
2188, 2188-b, Code of CrlProc. 932
new
Code of Cr.P{oe., 933
new

: :: f
new

2189
new
new
2186, 2187 •
1941, 1942 • :-

2OO

TABLE I DERUVATiON :

Penal Law Section
(REVISED)

30.15
30.20(1)
30.20(2).
30.25(1)
30.25(2)
30.25(3)
30.30 (1, 2) ; : :

30.30(3),
30.3o(4)

30.30(6)
30.30(6)
30.35
30.40(1-a)

30.40(1-b)

30.40(2)

30.40 (3-a, b)I

30.40(3-c)

35.00
35.05
35.10(1)
35.10(2)
36.10(3)
35.10(4)
35.1o(6)
35.15

40.00
40.05
40.10

45.00
45.05
46.10(1)
45.10(2)
45.15

60.00
50.05
50.10
50.15
50.20

Penal Law:Secti0n :.1
(OLD)

new
2183, 2187
2181, 2182(2)
2190
1938, 406
new
new; see, however, Correction Law,
231
2193(1)
new; see, however, Correction Law;
230, 260
2193 (4)
1693; Correction Law, 132
new
new; see, however, Correction Law,
212
new; see, however, Correction Law,
230(4)
new; see, however, Correction Law,
Article 7A
new; see, however, Con'ection Law,
218
2193 (3)
2184-a, 2187-a, 2195
2184-a, 2187-a
1931, 218&a, 2187-a, 2196
new
2193(1)
2193(4)
new
new; see, Correction Law, 281-283

new
new
new

new
new
1220
new
!lew :

cf. 2 (Tth par.), 26, 27, 1934, 1936
new
new
new
new
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60.00
60.05

65.O0
65.05
65.10
65.15
65.20
65.25
65.30

70.00
70.05
70.10

75.00
75.05
75.10
75.15

100.00
100.05
100.10
100.15
100.20

105.00
•105.05

105.10
105.15
lO5.2o
lO5.25
105.30

ilO.O0
110.05
110.10
110.15

Penal Law SectiOn
(OLD)

new

new, ef. 815
new
new

2186 
!120; see, 34, 815

new o

see, generally42, 246, 105 1055
42,246(3), 1055(B 1,2)
246(3)
246(3)
new:

246(1), 1055(A3)

2447(2)
new
81- 166, 381, 584, 713, 996, 1256,
1472, 1752-a, 1787, 1904(6), 2038,
2052, 2097
2447
2446

859
,new

28, 32, 33, 1938
new, see, Code of Cr.Proc., 142, 143,
144, 144-a

new
new
new
new
new

new
58o(i)
58o(i), 58O-a
58o( ?,,58o-a
580(1), 580-a
583
new

2 (last.par.)
261
new.,

new,

202

Penal Law Section • :
(REVISED) :

50.25

55.00(1)
55.00(2)
55.00(3)

TABLE I--DERIVATION:

Penal Law Section 
' 

Penal. Law Section.
(REVISED) : (OLD)

1i5.00 new
115.05 new
115.10 new
115.15 new
115.20 new•
115.25 new
115.30 new

120.00
120.05
120.10
120.15
120.20

125.oo(1)

125.00(2)
125.00 (3)
125.o5(1)
125.05(2)
125.05(3)
125.05(4)
125.05(5) . :
125.1o(1)
125.10(2)
125.10(3)
125.10(4)
125.15
125.20

125.25

125.30
125.35

2 (8th par.)
New
1934
1934
1934; see, 1250-b

244(1), 245, see 2 (last par.),
244(3)
new see, 244(2), 247, 1761
244(2)

• 242(3), 243
2 (last par.), 242(4), 243 

•

2 (last par.), 242(1, 2), 243, see, 1752
new
new, see, 242(2), 17 1
2 (!ast par.), 240, 241
14oo -
new
cf. 242(5), 1392
new, see, 244(1)
new, Of. 197, 1222, 14221 1423(1, 2,
3, 10, 11, 12, 12-a), 1424; 1433, 1760,
1760=a, 1761, 1890, 1892, !893, 1895,
191i, 1913, 1984, 1991 : •
new, Cf. 197, 1222, 1422i i]23(1, 2, 3,
10,. 11, 12, 12-a), 1424, 1433, 1760,.
1760-a, 1761, 1890, 1892, 1893, 1895,
1911,1913, 1984, 1991
2305
new

130.00
130.05
130.10

130.15(1)
130.15(2)
130.15(3)
130.20(1)

• w 1042 :
new
1052 (last 7 unnumbered pars.),
1053-a-1053-f
1052(3), 1053-a-i053-f, 1391
1050(unnumbered pars.)=.:
2304 .... :

cf..1050(2), 1052(2)
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Penal Law Section:
(REVISED): :

130.20(2)
130.20(3)
130.25(1)
130.25(2)
130.25(3)
130.30
130.35
130.40
130.45

130.50
130.55
130.60

135.00
135.05
135.10
135.15
135.20(1)
135.20(2)
135.25(1)
135.25(2)
135.30
135.35(1)
135.35(2)
135.35(3)
i35.40(1)
135.40(2)
135.45
i35.50(i)
135.50(2)
135.50(3)w
135.55
135.60
135.65(1)
135.65(2)
135.65(3)

TABLE:.I DERIVATION

new
new, cf. 70,1121, t250
new, cf. 70,1121,1250
1250(A)
1250(B)
1250(C)
new
see, 1250 (A, 1st unnumbered par.)
1250-a

204

Penal Law. Section
(OLD). 

-" 
....

cL 1046
io56(2)
1044(1), 1046
1044(2)
1044(2)
1045
1045-a
8O
80,1050 (last2 unnumbered pars.),
1051
81
81,1052 (lst unnumbered par.),1053
82,1142

new, see, 691, 2011
ne v
new"

2013
2010 (last unnumbered par.)
690 (last unnumbered par.)
2010 (1, 4, 5)
2010 (2d unnumbered par.)
new, see, 2010 (last unnumbered par.)
2010(2, 3)
see 2010(1)
el. 2oi0(i)
690(1, 4, 5)
690 (1st numbered par.)
new, see, 690 (last unnumbered par.)
690(2, 3)
see, 690(1)
cf. 690(1)
690(5)
483-a, 483-b
483-a, 483-b
483-a, 483-b
483-a

140.00
-140.05
140.10
140.15 .
140.20
140.25
140.30
140.35(1)
140.35(2)

Penal Law Section
(REVISED)

140.40

140.45
140.50

140.55

140,60

145.00
145.05

145.10
145.15
145.20
145.25
145.30
145.35
145.40

150.00

150.05
150.10

155.00
155.05
155.10
155.15

155.20

160.00
160.05(1)
160.05(2)

160.10
160.15(1)
160.15(2):
160.20
160.25
160.30

Penal Law Seetion-
(OLD)

1250-aisee, 1250 (A, lst unnumbered
par.)
923
530, 853, 1323, 1324, 1327, 1454, 2070,
2073 .
530, 853, 860, 1323, 1324, 1327, 1824,
2070, 2073
new

400, 401
new, cf., 466, 927, 1425(5), 1990(4),
20342035,2036, 2036-a
new, cf. 1990(4)
new
404, 405
403
402, 403
402
408

223, 463, 466, 1420, 1420-a, 1421, 1423,
1423-a, 1423-b, 1423-e, 1424, 1425,
1426, 1427(2), 1428, 1430, 1431, 1432
(1, 2), 1433, 1873, 1906(1, 2), 1911,
1991
same reference as for § 150.00
same reference as for § 150.00

220
new, cf. 1906
see, 22 223, 1420, 1420-a
see, 221, 222, 1420, 1420-a,
1895 (and 2, last par.):
new, see, 225, 226, 1906(1, 2, 3)

new
1290 (1St unnumbered par.)
new, see, 194-b, 466, 662, 665(1), 850,
851, 856, 922, 925-b, 930, 937-a, 945,
947, 960, 1292-a, 1293-c, 1300, 1302,
1310, 1311, 1347, 1838(2), 1863, 1864,
1865, 1867, 1873, 1911
1290 (1-4)
1306
ne

1290-a
1303, 1304, 1305
1296(1), 1298, 1299
205
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Penal Law eehon Penal Law. Section
(REVISED) " " (OLD)

850, 851, 852, 856, 1296(1, 2, 3), 1297,
1298
1294(3), 1295
850, 85!, 852, 856

165.00
165.05
165.10
165.15
165.20

170.00/-
170.05
170.10
170.15
170.20(1)
170.20(2)
170.20(3)
170.20(4)
170.20(5)
170.20 6)
170.20(7).

.170.25
170.30
170.35
170.40
170.45
170.50
170.55(1)

new
2120, 2121, 2122,2123
2126, see, 2129
2124(2), see, 2 27
2124(1,3),see, 2125

941,.!310
." ! 1293-a

: 1293_a
new
new
925
1990,1990-b
96 1293-c
1431, 1431-a, 1432
1431, 1432
new :
932,934, 935, 937-a
new, see, Code of Cr.Proc., 899(3)
see, 1308
1308, see, 1301
1308(2), see, 1301
new, see, 1308
new

170.55(2) :: 1308(3)
170.60(1) 1309
170.60(2) 

: - 
. new

170.60(3) new
170.60(4) :
170.65
170.70
170.75
175.00 : "

175.05
.J

175.10

175.15
175.20
175.25
175.30

1308-a
436-a (3, 4) .....

436-a(1, 2)
new
880, 882
660, 889(2, 3), 889-b, 926(1), see,
893
884(1, 2, 4, 6), 887(i, 2, 4), 889(4),
889"a, 890, 891, 1326, 1326, See, 888

884(3, 5), 892, see, 886 . • :

661, 881(3), 889(3), 889-b, 926(2)
662,881(1, 3), 887(4), 889(4); 891

..... 881(2), 892, 894

206

160.40
160.45

160.35

,. TABLE I--DERIVATION

Penal Law Section
(REVISED)

Penal Law Section
(OLD)

175.35
175.40
175.45
175.50
175.55 :
175.60

180.00
180.05

180.10 .

i80.15
180.20
180.25
180.30
180.35
180.40
180.45
i80.50
180.55

185.00
185.05
185.10
185.15
185.20
185.25
185.30
185.35
185.40
185.45 

"

190.00
190.05
190.10
190.15

195.00
195.05
195.10
195.15
195.20 .'

195.25(1)
195.25(2) '':

195.25(3)
195.30

new
881; 887(3, 5)
see, 959
new
1293-d
1293-d

new
665(2, 3, 4), 887(2), 889(A1, B1-4),
1865(2, 3)
665(2, 3, 4), 887(2), 889(A1, B1-4),
1865 (2, 3) :
889(B4) :,
1836, 1838(1), 2050
1836, 1838(1), 2050 -
460, 1872, 1872-a, 2051, 2321
460, 1872, 1872-a, 2051, 2321
461, 1860, 1861
new
665(3), 1293-b
1202 •

439 :
439
new, see, 380
380(1)
380(2)
new, see, 382
382(1)
382(2)
19O-a
965

1170, !171,1172,1173
940-a
940(1), 1291(2)
940(2)
He-w¸¸

1292-a
1292-a
new
421
928, 930, 942
930,.1278
854,931, 936-b, 1846

-2052
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Penal Law Section
(REVISED)

195.35
195.40

Penal Law Section
(OLD)

2oo.oo(1)

205.10
205.15
205.20
205.25
205.30
205.35
205.40
205.45

210.00
210.05(1)
210.05(2)
210.05(3)
210.05(4)
210.10(1)
210.10(2)
210.10(3)
210.10(4)
210.15(1)
210.15(2)
210.15(3)
210.15(4)
210.20
210.25
210.30(1)
210.30(2)
210.35(1)
210.35(2)
210.40

200.05

200.10
200.15

205.00 .
205.05

664(1-6)
668

373, 461, 489, 854, 1231(1, 3, 4, 5, 6),
1792, 1830, 1839(2), 1847, 1862, 1863,
1864, 1866, 1867, 1875, 1876, see, 1786,
1788
462, 997, 1231(2, 4, 7), 1792, 1840,
1841, 1842, 1843, 1844, 1857, 1865(4),
1866, 1867, 1869, 1874, 1875
196, 490(2d unnumbered par.), 1320,
1322, 1824, 1825, 1851
1848, 2095
1906(4), 1914
371, 378, 465, 1233(1), 1327, 1822
372, 374, 465, 1233(3), 1328, 1823,
1826, 1829, 1833, 1839(1)
new
new
new, see 1826
new
855, 1826, 1831
new
1832(1)
1832(2)
cf. 1690
1694
1692, 1696
1692
1697
1694
1692, 1696
1692
1697 "
1694, see 1695
1692, 1696
1692
1697
1698
1698 "
489, 1691(1, 2), 1791, 1796, 1828-a(1)
ne g

1691(3), 1796, 1828-a(2)
new
see, 242(5)

208

200.00(2)

Penal LawSecLion .....

(REVISED)
210.45
210.50
210.55

215.00

215.05
215.10
215.15
215120(1)
215.20(2)
215.20(3)
215.25
215.30(1)
215.80(2)
215.30(3)
215.35
215.40
215A5
215.50
215.55
215.60
215.65 .....

220.00
220.05
220.10. ,

220:15
220.20
220.25
220.30
220.35
220.40(1)
220.40(2)
220.45
220.50
220.55
220.60(1)
220.60(2)
220.60 (3)
220.60(4)
220.65
220.70
220.75

225.00 .
225.05

Penal Law SecLion
(OLD)

see, 242(5)
1694-a, 1694-b
1694-a, 1694-b

162i(3), 1622, 1625, 1626, cf. 1620(1,
2, 3)
1232, 1620-b, see, 1688(2)
1232, 1620-a, see, 1683(1)
1232, 1620-a, see, 1633 (1)
1627-a
1627, 1627-a
new

" new

1623
1624
1621(1, 2)
new
new
new, see, 1232-a, 1620(4, 5, 6), 2321
new
813,!632-a, 1633(2)
813,1632-a, 1633(1,2)
813,1632, 1633(1)

2440
379
2441, 2442
371
374
376, 376-a, 860
873(1)
new
810, 811
812, 814
570
600, 1235
601, 602, 1939
1329
1330
1330
1330
2448
1783, 1788-a, i784
1782

see-, 1751
1751-a(1)
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Pena see{ion

..... 
235.00

235.05
235.10
235.15

235.20(1)
236.20 (2)
235.25

240.00
240.05(1)
240.05(2)
240.10(1)
240.10(2)
240.15
240.20
240.25
240.30

245.00
245.05
245.10

250.00
250.05(1)
250.05(2) :
250.05(3)
250.05(4)
250.05(5)
250.05(6)

(REVISED) : :

225.10(1)
225.10(2)
225.15
225:20.: .:
225.25
225.30:.

23O.O0-
230.05

230.10(1)
230.10(2)
230.15
230.20(1)
230.20(2)
230.25
230.30(1)
250-30(2)

Panal Law Section: :
(0LD) ' :

1751(2)
1751 (3)
new, see, 1751(2)
1751 (4)
1751 (1)
175i(1)

cf., 982(2), 1370, see, 1387
970, 973, 974, 980, 986; 1372, t373,
1376, 1377, 1378, 1381, 1388
986 e
974-a •

975, 986-b
970-a, 982(1, 3)
970-a, 970-b :
1382
see, 986-b
986-a

new, see, Code.of Cr. Proc. 887(4)
new

_ ..... 70(2),1090, 1148,2460

1146 (lst unnumbered par.), 2460,..... 
se Code of Cr. Proc. 899(4)
1090,2460(7)
70(1, 4)

:1146 (3rd unnumbered par.)
ew

• 1141,-1141-a, 1141-b, 1143
!140,)1140-a, 1140-b

new • .; .

1141(4)
new

: 484-h
484-2

2090, 2091
2092, 2094
!60,161, see, 162,164 :
new
722(1)

: 722(1, 5)
722(1, 10) :
1140 ' ....

13211 1470,2071' 
722 (3), 2093
:2 o -.

TABLE I DERIVATION:

Penal Law Section
(REVISED)

250.05(7)
250.05(8)
25O.lO(1)
250.10(2)
250.10(3)
250.10(4)
250.10(5)
250.10(6)
250.10(7)
250.10(8)
250.10(9)
250.10(10)
250.10(11)
250.15(1)
250.15(2)'
250.15(3)
250.15(4)
250.15(5)
250.15(6)
250.15(7)
250.15(8)
250.20
250.25(1)
250.25(2)
250.30(1)
250.30(2)
250.30(3)
250.30(4)
250.35(1)
250.35(2)
250.35(3)
250.35(4)
250.35(5)

255.00
255.05(1)
255.05(2)
255.10
255.15
255.20
255.25(1)
255.25(2)
255.25(3)
255.25(4)
255.30
255.35

Penal Law Section
(OLD)

727, !424
722(2, 4, 9)
720
720 • :
720
1140:
new.

722(6)
722(6)
551, 555
1423(6)
727, .!250-b(3), 1786 

"

1030
722(7), see, Code of Cr. Proc. 887(5>
see, Code of Cr. Proe. 899(8)
722(8),1148
710, 711
722-b
new: 
150(i)i 1990-a(1)
150(2)1 1990-a(2)
1221-
1530; 1533(1)
1530(2), 1533(2, 3)
832,'833
834
831(1, 2)
834:
185,187, 189,191,194
185, 190
185
185,186
181, 182

new, cf. 739
738(1)
738(2)
742
744:
745
553(1)
553(2, 3, 4)
743 (1)
743(1)
new
743(1)
211
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PROPOSED PENAL LAW: TABLE I--DERIVATION:

Penal Law°Sdct{bn: :A, i: , !

(REVISED), -

260.00
260.06
260.10(1)
260.10(2)
260.15(1)
260.15(2)
260.20
260.25
260.30

265.00
265.05
265.10(1)
265.10(2)
265,15(1)
265.15(2)
265.15(3)
265.15(4)
265.15(5)
265.20

270.00
270.05
270.10
270.15 " "

270.20
270.25
270.30
270.35

275.00
275.05
275.10
275.15

400.00
400.05
400.10
400.15
400.20
400.25
400.30

405.00
405.05

410.00

415.00

420.00

Penal LaWSection
(OLD) • ,.

!45o ........

i451 .....

1453 /
new" -

340 :
843
new, cf. 341,1453
1110 
new

481
482(1) -.
483 "
494
48 (1)
484(2)
483-c
484(3)
484 (Sth and las unnumbered par.)
1121, 1123

1896
1897
1898,1902
1899,
1900 .-

1902 .
1902
1904
i894--a •

726
1920;!923 ::
1424-a

977
978
979
983
984
985
985-a

lla4
1141-c

1901.1902 "

1894--a .,

1903
212

Penal Law Section
(REVISED)

425.00

430100
:430.05

430.10
430.15
430.20
430.25
430.30
430.35

+ 430.40.

430.45

435.00

500.00
500,05

1894-a

991 
• 992 = .....

' 993: " : "

1385
1386

'994 

Penal Law Section
(OLD)

995 : '' : ......

1383 ;'
..... 1380 " .... : ...... : .',

1384 •,:• : -, "

1146

new

<,

:!

213

• i

• %
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PROPOSED PENAL LAW 
" -

TABLE II

The left column of this table lists each section of the old Penal
Law; the right column shows the disposition of each such section.
The numbers in the right column employing the decimal system
refer to the appropriate section of the revised Penal Law which
specifically or generally covers the same or approximately the same
subject matter. The word "omitted" indicates that the old section
has not been included in the revision because it has no further
utility, or because it duplicates a provision in some other body of
law. The word "transferred" indicates that the old section has
been relocated in the designated bocly of law.

3

1.00
15.00, 15.05(1), 15.10, 50.00, 110.00,
125.00(1), 125.05(2), 125.10(1), 155.15.
omitted

Article 2
General Provisions

2O
21
22
23
24
25
26
27
28
29
3O
31
32
33
34
35
36
37
38
39
40

1.05
5.00
5.05(i)
5.io(3)
5.io(3)
omitted
50.00
5O.OO
75.10
omitted
omitted
omitted
75.10
75.10
60.05
omitted
omitted
5.i0(3)
5.05(3)
5.10(2)
omitted
214

1
2

Disposition
Penal Law Section

(OLD)
Article 1

Short Title and
Definitions

Penal Law Section
(OLD)

Article 2
General Provisions

41
42
43

krtiele 3
Abandonment

5O

Article 4
Abduction

70
71

Article 6
Abortion

80
81
81-a
82

Article 8
Adulter

100-103

Article 13
Air and Bus .

Terminals

150

i icle 14
Anarch.v

160
161
162
163

164
165
166

TABLE II--DISPOSITION

Disposition

5.10(i)
65.05, 65.10
omitted

w
0mi ed

140:05, 140.10, 1.10,. 235.20(211
: omitted

13o.4o, 18o. 
i30.50, 130.511
70:10
130.60

!,

Omitted

25o.15(% s):

245.10
245.10
245.10
!15.00, 115.05, 11 .10," 115.15, 115.20,
115.25, 115.30
245.10
omitted
70:10

215

i i]
!

I



PROPOSED PENAL LAW

Penal Law Section-
(OLD) Disposition

Article 16 : /."
Animals

13o
181
182
185
185-a

ili:

f,

omitted :
250.35(5)

:: :.: ' 250,-35(5)

250.35
transferred Agriculture and Mar-
kets Law :
250.35(4)

* 250.35(1)
transferred--Agriculture and Mar-
kets Law , ..

transferred---General :Business Law188-a

: ::-189(!). :: : 250.35(1)
189(2) . transferred Agriculture and

kets Law
190 250.35(2) : :-:.
190-a 185.40 i'. "
191 250.35(1)
192-a -: omitted
194 256.35(1). /:
194--a ti.ansferred Agricul ure and

kets Law .....

194-b , 160.05
i!.195 omitted

195-a _om!tted
196 200.05 : - "
197 125.20, 125.25

Article 18 • ;L .: i.
Arson : " : ..... ":

220 :i55:oo :;
221 155.15 : : .....
222 155.10, 155.15 

.......

223 150.00, 160.05, 150.i0 166.10
224 •155.05, 155.1c, 155.15
225 !55 o

" - = 226 155.20 ":

227 • 156.05, 155.10, 155.15 :

Article 20_ - : 1. .
Assault :' :,

240 125.10(1)
241 125.10 (1)
242 125.05, 125.10 (4)

216

] ar-

] ar-

186
187
188

,TABLE H DISPOSITION

Penal Law gection
(OLD)

Article 20
Assault

243
244
245
246 :
247
248

Article 22
Attempt to Commit

Crime

260
261
262

Article 24
Attorneys

270-280

Al icle 26
Banking - '

290-306 .:,. ::

f:: i

Disposition

125.05 - : .
125.00, 125.15: • - •

125.00 :
65.05, 65.10, 65.15, 65.20,-65.30
125.00(2)
125.00 ,,.

omitted . ..
110.05

:o---' eml a 
'

ransferred--Judiciary Law

- ransferred--Banking Law

Article 28
Barratry

" 
" 

320-323 .... _ ;. omitted

Article 30
Bigamy t " £:

340
341
342 

-:

343 :- :

260!5(1)
260.20
omitted

-:260115(2)

i:

Article 31
Billiard and :

Pocket Bilii: 'd. • : := -

Rooms

344-355 transferred--General Business Law

217



PROPOSED PENAL LAW

Penal Law Section
(OLD)

i

Article 32
Bills of Lading,

Warehouse Receipts,
Other Receipts and

Vouchers

Disposition ' "

1:

ii 360_369_f transferred eral Business Law

Article 34
Bribery and
Corruption

: 370
371
372
373
374
375
376
376-a

• • 377

378
379
38O
381
382 ::

10.00(9)
205.00
205:05
200.00, 220.30(1)
205.05, 220.20
omitted
220.25
220.25
omitted
205.00
220.05
70.10, 185.10, 185.15, 185.20
70.10
185.26, 185.30, 185.35

Article 36
Bucket Shops

390-395

Article 38
Burglary

40O
401
402
403
404
4O5
406
407
4O8

Article 39.
Budget Planning

410-412

transferred General Business Law

145.00
145.00
145.30, 145.35
145.25,145.30
145.20
145.20
30.25(2)
145.20, 145.2 145.8 145.35
145.40

transferred General Business Law
218

TABLE H DISPOSITION

Penal Law See on
(OLD)

Article 49
Business and

Trade

420
421
421-a
421-b
421-c
421-d
421-e
422
423
424
425
426
427
428
429
430
431
432
433
434

435(1)
435(2)
435(3)
435(4)
435-a
435-b
435-c
435-d
436
436-a
436-b
436-c

436-4
437
438

439
440
440-a

Disposition

omitted
195.20
transferred---General Business Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law
transferred---General Business Law
transferred=-General Business Law
transferred--Genera! Business Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law °
transferred--General Business Law
omitted
omitted
transferred--Agriculture and Mar-
kets Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law
omitted
omitted
omitted
omitted
transferred--Genera! Business Law
transferred--General Business Law
170.65, 170.70
transferred--Navigation Law
transferred Agriculture and Mar-
kets Law
omitted
omitted
transferred Agriculture and !Iar-
kets Law
transferred--General Business Law
185.00, 185.05
transferred---General Business Law
transferred--General Business Law

219
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v

Article 40
Business and

Trade

440-b
441
441-a :

• 442 '

442-a
442-b ..

442-c
443." .

• 444
445
446
447

' 448
449
450
451
452

Article 42
Canals

460
• 

461 ....

462
463
464
465
466

J

transferred--General Business Law
transferred--Genera! Business Law
transferred--General Business Law
omitted
transferred Insurance Law
transferred Insurance Law
transferred Insurance Law
omitted
transferred--General Business Law
transferred--Genera! Business Law
transferred--General Business Law
transferred--General Business Law
transferred General Business Law
transferred--General Business Law

• transferred--General Business Law
ransferred--General Business Law

transferred--General Business Law

180.30, 180.35
180.40, 200.00
200:00
i50.00, 150.05, 150.10
!50J00 J
205.00, 205.05
145.05; 150.00, 150.05, 150.10

Article 44
Children

480
481
482(1)
482(2)
482(3)
483
483=a •
483-b
483-c
484(i)
484(2)
484(3). •

omitted
265,00
265.05
omitted
transferred--Public Health Law
266.10(1)
i35.60, 135.65
135.60, 135.65
265.15(3)
265.i5(1)
265.15(2) ::
265.15(4)

22O

PROPOSBD PENAL LAW "..

Penal Law Section
(OLD) Disposition

TABLE II DISPOSITION

Penal Law Section
(OLD)

Ai%icle 44
Children

484(4)
484(5)•
484(5-a)
484(6)
484-a
484-b
484-c
484-d

484-e
484-f
484-g
484-h
485
485-a

• 486
487
487-a
488
489
490
492 :
494
495 -
496

. • DisPosition .

¢

• %: ."

transferred--General Business Law

omitted
transferred--General Business Law
transferred--Genera! Btidiness Law
transferred---General Business Law
'50.00 " ;

tradSferred--Aleoholic Beverage Con-

omitted :;
240:25 :
240.30 '
240.20
omitted 

" 
" "

transferred--New York City •
Administrative Code '•
omitted

: omitted
omitted
omitted /
200.00, 210.50 • :
200.05" 

• omitted

266.10(2).... 
omitted ':

tr£nsferred--Alcoholic Beverage Con-
" : .... : ti'01 iiaw

Article 46 ;
Civil Rights

510
510-a
511
512
512--a

512-b
513
514
515
516
517
518

transferred--Civil Rights Law
transferred Election Law
transferred--Civil R{ghts Law
transferred--Civil Rights Law
transferred--Civil Rights Law
transferred--Civil Rights Law
Omitted
transferred--Civil Rights Law
transferred--Civil Rights Law
transferred--Civil .Rights Law
:transferred--Civil Rights Law
transferred--Civil Rights Law

221
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PROPOSED PENAL LAW

Penal Law Seetlon
(OLD) Disposition

TABLE: II--DISPOSITION

140.50, 140.55
omitted

57O
571

Article 54
Conspiracy

580(1)
580(2-6)
.580-a,

:581 
- 81-a

582
583
584

?

220.45
omitted

105.05, 105.10, 105.15, 105.2@
omitted
105.10, 105.15, 105.20
omitted 

: transferred--General MunicipaI Law
omitted
105.25
70.10

Article 56
Contempt of

Court:

:600 •

'601
1602

Article 58
Conviction

10

220.50
220.55
220.55

:z

omitted

222

omitted
250.10(8)
Omitted
255.25(1, 2)
omitted
250.10(8)

Ax icle 48
Coercion

: 530 :

531
. i....:. _, . -.

Article 50
• Communication

550
551
551-a
553
554
555

Az icle 52
Compounding

Crime

Penal Law Section
(OLD)

Article 64
Corporations

660
661
662
663
663-a
664
665(1)
665(2)
665(3)
665(4)
665(5)
665(6)
666
667
668
669

671

Article 66
Crime Against

Nature

69O
691

Article 67
Discrimination

700
701

Article 68
Disguises

710
711
712
713

Article 70
Disorderly

Conduct

720
722(1-10)
722 (11-12)

Disposition . '.*

175.05
175.20
160.05, 175.25
omitted
omitted
195.35 .. ,

160.05
180.05, i80.10
180.05, 180.10, 180.50
180.05, 180.10
omitted
omitted
transferred General Business Law
omitted
195.40
transferred Transportation Corpora-
tiohs Law
transferred--Election Law

135.20, 135.40, 135.45, 135.60, 135.56,
135.00(2)

transferred--Civil Rights Law
transferred--Civil Rights Law ..

25o.15(a)
25o.15(a)
omitted
70.10

250.10(1, 2, 3)
250.05, 250.10, 250.15
omitted

223
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PROPOSED:PENAL LAW::"

.Penal Law Section
(OLD)

Article 70
Disorderly

Conduct

722-a
722-b
723
724
725
726
727

Dispositlon

Article 73
Eavesdropping

738(1)
738(2) "'
739
740
741
742

" : 743 ..... :

744
745

Article 74
Elective Franchise

/

omitted
250.15(5)
250.10 •
omitted "
omitted •
275.05
25005(7), 250.10(10)] -

65.10(3) (c)

% .

255.05(1)
255.05(2)
255.00
255.05
10.00(1)
255.10

(255.25(3, 4), 255.35/
255.15
255.20

k

l / y,a:

f

7502783 ": 
'transferl'ed--Election 

Law :

Article 76
Evidence ......

8io 220.4o i)
811 220.40 (!) •
812 220.40(2)
813 215.55, 215.60, 215.65
814 220.40(2) - _ :
815 55.00, 60.05 =
816 omitted :. :

817 : omitted : ::

2247:

Article 72
Dueling

730-737

Article 78
Exhibitions

831(i)
831(2)
831(3)
832
833
834
835

Article 80
Extortion and

Threats

850
851
852
853

: .: 854

•. 855

856 =

857
858
859
86O
861

T BLE I[ DISPOSiTION'

Pena! Law Section
(OLD) ,: Disposition

250:30(.3)
?.. :250:30(3)

omitted
;.: 250 30 (2)

:: 250 30(1)
250.30(2, 4)
omitted

¢ 
_

-/,

=:2 .;:

Article 82 .:

Ferries . : ::: :

870 . :: .... transferred Navigati0n Law
871 o iitted . ;
872 omitted •

Article 84 , :' 2: ;
Forgery ..... : : - .:: . : ."

880 175.00
881 175,20,1175.25, 175.30, 175. 0
882 175.00: :i.;
883 " " " omitted . .....

884 i75:10, 175.15 : ::
885 200.00 : :-
886 175.15. :
887 :-:-:: 175.10,.175.25, 175.40, 180 05, 180.10
888 175:10.- .::..::

889 175.06;. 175.10, 175.20, 175:25, 180.05,
180.!0; 180.15 ! 

N.Y. Proposed Penal Law '64 Speo.Pamph.--!5 225.

160.05,160.35, 160.45 ::..
160.05 : 160.35, 160.45 : '
160.35 160.45
!40.50, 140.55 ::'
195.25.(3), 200.00 .!
205:30 : /

05• 160; , t60.35, 160.45 :: .
omitted: : :.':
omitted" • :--

75:00 :: : :"
140.55, 220.25
transfem-ed--Real Pr0perty Law



PROPOSED PENAL LAW TABLE H DISPOSITION

Penal Law Section
(OLD)

Article 84
Forgery

889-a
889-b
890
891
892
893
894
895

Disposition

Article 86
Frauds and Cheats

920
921
922
923
924
925
925-a
925-b
926(1)
926(2)
926(3)
926-a
927
928
929
930
931
932
932-a

175.10 :
175.05, 175.20
175.10
175.10, 175.25
175.15, 175.30
175.05
175.80
omitted

Law

Law

226 -- --

Penal Law Section
(OLD)

Article 86
Frauds and Chea%s

940 (2)
940-a
940-b
941
942
943
944
945
946 •
947
948
949
950
951
952
953
954
955
956
957
958
959
960
961
962
962-a
963
964
964-a
965
966
967

and Mar-

and Mar-

Law

omitted
0mitre d
160.05(2)
140.45
transferred--General Business
170.20(2)

• tranSferred--General Bu'siness
160.05(2)
i75.05
175.20

• 
" 

0mitted
omitted
145.05
195.25
omitted

--; . 160.05(2), 195.25(1, 2)
195.25(3) •
170.25
transferred--Agriculture
kets Law

933 transferred--Agriculture
kets Law

:. 170.25

170.25
transferred--General Business

-' • omitted

195.25(3)
omitted

937-a - 160.05(2), 170.25
938 omitted
939 " omitted
940 (1) : : 190.10

DisPqsition

Article 88
Gambling

970
970-a
970-b
971
972
973
974
974-a

934
935
936
936-a
936-b
937

190.15
195.05
transferred--General Business Law
170.00
195.25(1)
transferred--General Business Law

• 0mi ed
160.05(2)
transferred--General BuSiness Law
160.05(2)

ransferred--General Business Law
omitted
omitted
transferred General

- %ransfen'ed--General Law
transferred---General Law

" 
l;ansferred--General Law

:transferred--General Law
ransferred--General Law

tranSferred--General Law
transferred--General Law
175.45
160.05(2)
transferred--General Business Law
transferred--Labor Law':
transferred--Labor Law
transferred--General Business Law
transferred--General Business Law
transferred--General Business Law
185.45
transferred--General Business Law
170.20 (4)

Business Law
Business
Business
Business
Business
Buslness
B Islness
Business

230.05
230.20
230.20(2)
0mi ed
omitted
230.05
230.05
230.10(2)

227



"P'ROPOSED PENAL LAW

Penal Law Section .......... :

(OLD) ; Disposition :. : :::.

Article 88 , : -: ; ,

Gambling = : , . v. '.

7

1020-1022 omitted

Article 92
Hazing

1030 250.10(11) ,i

:!

228

975 230.15
977 400.00

. . :':978 : .... : . :z:400,05

979 400:/:0
980 ,23_0.05

,;: : ,..: .:: 981 .... , : - omitted

982(1) : 230.20
. 982(2) ,1 230.0Q

:::, L 982(3):. ,: 23,0.20
983 • ,40015

.... 984 i " . : .' .400.20

985 400,25.
985-a : 40Q:30

: ,986 : - 23005
-::, .:: :,-:986-a. .-:,:.: 230.30(2)

: : i . .:::986-b _ 230:15, 230.30(1)
:,- _ : .986-c : .: _,: [., :. 230.!0(1).

- : . : 987 v:, ; : :- 0mitted
....... 988 .... omitted

.: -::., ; ,989 ;. , omitted

. : - 990 - - . omitted

991 430.00
992 430.05
993 - .. 430.10
994 r : 

"- 
430.25

995 .- .... 430.30

:. 996 ,. - 70.10. : .... . . .
•, 997 , 200.00(2)

998 ..... omltted

Article 90:. . ! ,,
Habitual .... , :

Criminals

"'TABLE'. H-4DISPOSITION

Penal ,Law Section
(OLD) :::=: Disposition ": ,"

Al icle 94 • . - :

Homicide :, _ : :,' 

1040 omitted " : 
:

1041 ofnitted . ::: :
1042 :::: :i : : 130:00

• : 1043 ..: : ' , 130.00 :.- .

1044 130i25 :: :
1045 130.30
1045-a 130.35 : • :: "

1046 130.20, 130.25 " : : :"
1047 , ;:.' ,:,: omitted
1048
1049
1050
1051
1052
1053

i: ,:1053-a-:

1053-b

]

omitted :
130.00 , i
130.15 (2), 130.20(1, 3);130.45
130.20, 130.45 - : ;
130.10, 130.15(1), 130.20(1), 130.55
130:15
130.10, 130.15(1) :
130:10, 130.15 (i)

• :1053=c:: -:: .' 130 0,

1053-d ; :130210,
1053-e

. 10537f- : - :

1054
1055

Article 96
Horse Racing

1081
1082 " ';":: Omitted

130.15(1) 
130.15(1) :

130.10, 130.15(1)
130.10, 130.15(1) :
65.05, = -: :

65.05, 65.10, 65.30 .: • :

: ira sferred--Unconsolida ed Laws

Article 98
Husband and Wife

1090
1091
1092

Article I00
Ice

1100

Article 102
Incest

1110

235.i0 235.20 .
Omitted
omitted

6mit e.d

260.25

229
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PROPOSED PENAL LAW

:Penal Law Section
(OLD)

TABLE H--DISPOSITION

Article 104
Incompetent

Persons

DispOsition ,

v

60.05
140.05, 140.10, 265.20
transferred Mental Hygiene Law
265.20

Article 106
Indecency

1140
1140-a
1140-b

:1141
1141-a
l141-b:
1141-c
1142

1142-a :
1143 :: :
1144 ,
1145 :
1146(para. 1)
l146(para. 2):
1146(para. 3)
1146(para. 4)
1146(para. 5)
1147
1148

Article 108
Indians

1160
1161

_Article 110
Insolvency

235.10, 250.15(3) :i:

240.05(2), 250.05(4), 250.10(4)
240.05(2)
240.05 (2)
240.05, 240.10(2)
240.05 (1) :
240:05 (1) .j-
405:05
130.60 (in part) ; transferred--Public
Health Law (in part)
transferred-TPublic Health Law
240:05 (1)
405.00 :.
transferred--Public Health Law
235.15 
435.00
235.25
omitted
omitted f !
omitted

omitted
omitted

1170
1171
1172
1173

190.00
190.00
190.00
190.00

230

1120
1121
1122
1123

Penal Law Sec on
(OLD)

Article 112
Insurance

1190
1191
1192
1194
1195
1196
1196-a
1197
1197-a
1198
1199
1200
1201
1202
1203
1204

Article 113
Intoxicating

Liquor

1220
1221
1222

Article 116
Juries and Jurors

1230
1231
1232
1232-a
1233(1)
1233(2)
1233(3)
1233(4)
1234
1235

Article 118
Kidnapping

Disposition

transferred Insurance Law
omitted
omitted
omitted
omitted
transferred--Insurance Law
transferred--Insurance Law
omitted
transferred--Insurance Law
omitted
ransferred--Insurance Law

transferred--Insurance Law
omitted
180.55
transferred--Insurance Law
transferred--Insurance Law

.:45.10(1)
250.20
125.20, 125.25

lOlOO(9)
200.00
2i5.05, 215.10, 215.15
m5.45
205.00 

....

.... omitted

2o5.o5
0mitred
omitted
220.50(6)

1250(para. A)I 140.00 140.05, 1"40.10, 140,15,
140.40

1250(para. B): 140.20
1250(para. C) 140.25(1) :

231

140.30,



...... T .................

PROi 0SED :P ,NAL:: I W

Penal Law Section
(OLD)

" 140.25 (2)
i40. 5 2), i40.40
i20.20] 250.10 (10)
6mitred
i4o.00(5)

1253 :: :_1 :':: omitt6d

1256 70:10'

Article 120

•___'i270 
i -. :-

1271(1)
1271 (2)
'i271(3)
1271(4)
1272
1274
1275
1276
1278
1279

)
: . {

.... i:

tranSferred--Labor Law 
omitted .....

omitted "
'6mitted •
transferred--Labor Law .
transferred--Labor La , -

transferred--Labor Law
omitted
trai s erred--Labor LaW :
t/'an s erred--General Business

Article 122 :
Larceny

1290 160.05(1), 160.10 . :.
1290-a 160.20.
1291(1). : 160: 0 (1)
1291 (2) .......... 190: 0: : :::

-2_
1292 i6o: o i)
1292-a 160:05(2), 195.05, 195 10 ..
1293 160.05 .........

1293-a 17()106:170.10 :! :
1293-5 180:50
i293-c o :f60.6:5:: i70.20(4)
1293-d : i78:65, 175.55, 175.60
1294 160.35, 160.40 . . .
1295 160.35, 160.40 .,. : .1:.
i296 ..... i60.30, i60.35 ,

:-i297 ": ..... 16'0130, i60.35 : : ":-

1298 i60:30:, 160.35
1299 i6023!0 160.35 : ':' :-::1
1300 I60]05 (2) " "':"':

Law

Dfsp0Sition
Penal Law Section

(OLD)
Ai icle 122

Larceny

i301
1302
1302 -a
1302-b
1302--c

1303
1304
1305
1306
1307
1307-a
1308
1308-a
1309
1310
1311
1312
1313

Article'124
Legislature

1320
1321
1322
1323
1324
1325
1326
1327
1328
1329
1330
1331

Article i26 ":: " 
"

Libel , '

1340 omitted ' : :
1341 omitted :
1342 omitted - ::::
1343 omitted : :
1344 omitted.- 
1345 emitted
1346 omitted

233 ::

Ai icle 118
Kidnapping

'i250 
(p ra -D) •

1250-a
1250-b
1251
1252

TABLE iI DISPOSiTION:

" 
Disp6sitlon .....

i70i401i70.45
160105(2) :
transTerred--Real P!'opei y Law
omitted
transfei ed Lien Law

" 

160.25 "' :'

160:25.
160,25 : :.:"

16o, 5( :)
omitted : :
omitted

• 
' 

0 170,50, 170.55170.35, 1/0.4 , 170.45, . _
i7o:6o(4)
170.60(1) :
160:05 (2), 170.00
160.05(2)
160.05 (2) ¢:
160,05(2)

200.05 : :
250.05(5) . '
200.05 , :
140.50, 140.55 ....

140.50, 140.55
17520 :.
175.10 : ..
140.50, 140.55, 205.00 .:, ,
205.05
220:60 (10 : 
220:A0 (2: 3, 4) ::':
0mitred:

!i.



PROPOSED PENAL LAW

Article 126
Libel

Disposition

160,05(2)
omitted
omitted

Article 130
Lotteries

1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
1384
1385
1386
1387
1388

-Article 131
Lynching and l Iob

Violence : :

1390
1391
1392

230.00
omi ed
230.05
230.05
omitted
omitted
230 5
230.05
230.05
omittec
430.40
230.05,
230.25
430.35
430.45
430A5
43o.2oi
230.00
230.05

omitted
130.!5(!)
i25:i0(4)

Article 132
Maiming

1400
1401
1402
1403
1404

125.10(2)
omitted
omitted
omitted :
omitted

234

i

1347
1348
1349

Penal Law Section
(OLD)

Penal Law Section
(OLD)

Article 134
Malicious

Iischief

1420
1420-a
1421
1422-
1423
1423-a
1423-b.
1423-c 

=

1424
ia2 -a(i)
1424--a(2):
1424--a(3):
i425
1425(16)
1425-a
1426
1427
2428:
1429
1430 •
1431
1431-a
1432
i432-a :
1433 (i)
1433 2)
1433(3)
1435
1436
1437
1438

Article 136
5 Iarriage and

Divorce

i45o
.... 1451

1452
1453
1454
1455

TABLE H--DISPOSITION

Disposition :

150.00
150.00
150.00
125.20
125.20
150.00
150.00
150.00 150.05, 150.10
i25.20, 125.25, 150.00,
275.15
275:15
transferred--GeneraI
145.05, 150.00, 150.05,
transferred--General
omitted

150.05,150.10, 155.10,155.15
150.05, 150.10, 155.10, 155.15
150.05, 150.10
125.25
125.25, 150.00, 150.05, 150.10
150.05, 150.10
150.05, 150.10

150.05, 150.10

Business Law
150.10
Business Law

150.00, 150.05, 150.10 -
150.00, 150.05, 15.0.10
150.00, 150.05, 150.10
transferred--Election Law
150.00, 150.05, 150.10
150.00, 150.05, 150.10, 170.20(5, 6)
170.20(5)
150.00, 150.05, 150.10, 170:20
150.00,150.05, 150.10, 170.20
150.00, 150.05, 150.10
150.00, 150.05, 150.10
omitted
transferred--MilitalT Law
omitted
omitted
150.00, 150.05, 150.10

260.00
260.05
transferred--General Business Law
260.10, 160.20.
140.50 . ::
0mitred

235



PROPOSED PENAL:iLAW:
TABLE II DISPOSITION

":236

1470 250.05(5)
:::," i47i: : : " omitted
.... : i472 ' ' : 70.i0

...Article 142 :: 
'T,:- 

:

Military ...... 
• 

1480 ..... transferred--Military Law
1481 transferred--Military Law

'" 1482 ,: ; :, Omitted ....

1483 transferred--Military Law
1484 t!:ansferred--Milit ary Law

. 1484-a transferred--Militai Law
.1486 -, . omitted

1487 omitted

Article 144. ::.
Navigation .:

1500 transferred Navigation Law
1500-a : transferred:Navigation Law
1500-b • • transfela'ed--Navigation Law
1501 - . transferred--Navigation Law
1502 transferred Navigation Law
1503 

• 
h'ansferred--Navigation Law

1504 transfem'ed--Navigation Law
1505 tranSferred--Navigation Law
1505-a . transferred--Navigation: Law
1506 omitted
1507 Omitted
1508 omitted
1509 • omitted
1510 , transferred--Navigation Law
1511 transferred--Navigation Law

Article 146
Negotiable

Instruments

1520-1522 tranSferred--General Business Law

Article 148 : 
Nuisances

1530 250.25(1)
1531 omitted

i,i

:'j

. .Disposition.

Penal Law Section
(OLD)

Article 140
Meetings

Penal Law Section
(OLD).

Al icle 148
Nuisances

1532
1533
1534

Disposition

omitted
250.25
transferred--General Business Law

Article 150
Oysters

1550
1551

Al icle 152
Passage Tickets

1560-1574

omitted
omitted :

transferred--General Business Law

Article 154
Pawnbroker,s

1590-1563 omitted

.w

Article 156
Peddlers

1610

Ar cle 158
Perjury and
Subornation
of Perjury

1620(1)
1620(2)
1620(3)
1620(4)
1620(5)
1620(6)
1620-a
1620-b
1621(1)
1621(2)
1621(3)
1622
1623
1624
1625
1626
1627

omitted

: 
215.00
215.00
215.00
215.45
215.45
215.45
215.10, 215.15
215.05
215.30(3)
215.30(3)
215.00
215.00 (1)

- • : • 215.30 (I)
215.30(2)" 
216.00(5)
215100(5)
215.20(2)
237
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PROPOSED PENAL LAW TABLE H DISPOSITION

Penal Law Section
(OLD)

Article 158
Perjury and
Subornation
of Perjury

1627-a
1628
1629
1630
1632
1632-a
1633(1)
1633(2)
1634

Disposition

215.20(1, 2)
omitted
omitted
omitted
215.65
215.55, 215.60
215.10, 215.20, 215.60, 215.65
215.05, 215.55
omitted

Article i59
Platinum
Stamping

1635-1643

Article 160
Poor Persons

1650

transferred--General Business Law-

Article 161
Portable
Kerosene
Heaters

1670-1674
" 

t-ransferred--Real Property Law

Article 162
Prisoners

1690
1691
1692
1693 ,
1694
1694-a
1694-b
1695
1696
1697
1698
1699
1699-a

210.00
210.30, 210.35
210.05, 210.10, 210.15
30.30(6)
210.05, 210.10, 210.16
210.50, 210.55
210.50, 210.55 .... •

2i0.i5(i)
210.05, 210.10, 210.15
210.05(4),.210.10(4), 210.15(4)

.210.20, 210.25
omitted
transferred--Correction Law

238

Omitted

Penal Law Section
(OLD)

Article 164
Prize-Fighting
and Sparring

1710-1716

Disposition

omitted

Article 166
Public Health

1740
1741
1742
1743
1744
1745
1747
1747-a
1747-b
1747-c
1747-d
1747-e •
1748
1749

1750

,1751(1)
1751(2)
1751(3)
i75i(4)
i75i(5)
1751-a(1)
1751-a(2)
1751-a (3)
1751-a(4)
i751-a(5)
1752
1752-a
1753 "
1754
1755
1756 •
1757

i758
1759
1760

transferred--Public Health Law
transferred--Public Health Law
transferred--Education Law
omitted ....

omitted
transferred--Education Law
tl;ansferred--E ducation Law
transferred--Education Law
transferred--Public Health Law
transferred--Public Health Law
transferred--Public Health Law
transferred--Public Health Law
omitted
transferred--Agriculture and l Iar-
kets Law
transferred--Agriculture and 1VIar-
kets Law
225.25, 226.30
225.10 (1), 225.15
22510 (2)
225.20
Omitted ....
225.05 ,:
omitted ....

omitted
.omitted
omitted
125.05(3)
70.10
transferred--Public Health Law
transferred--Public Health Law
omitted
omitted 
transferred--Agriculture and Mar-
kets Law ,

%ransferred--Public Health Law
transferred--Public Health Law
125.20, 125.25

239
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IPROPOSED PENAL LAW

Al icle 166
Public Health

4.

1760-a
1761
1762
1763
1764

J

Article 168
Public Justice

:( -: .3

..... /"

1780
178!

o1782 •

1783_a :
1784 : ,
1785 • :
1786 /,5:, :
1787(1)
1787(2) -
1787(3)

..... 1788

1789
• 1790

1791

Disposition

125.20, 125.26
• 125.00, 125.20, 126.25

omitted
omitted
transferred--Agriculture
kets Law

omitted
omitted
220.75
220,70
220.70
220.70
omitted
200.00, 260.10(10)
106.00
omi ed
70.10

5 200.00(1)
omitted
omitted

210.30

2 :

1792

Article 170
Public Offices
and Officers

1820
1820-a
1821
1822
1823

1825 :
1826
1827
1828 : : ....

1828-a :.
1829 =: _=
1830 •
1831

200100

omitted
trangferred Executive Law
omitted
2o5.00
205:05
140165, 200.05
200.05
206.06, 205.20, 206.30
transferred--Tax Law
transferred Correcti0n Law
210.30 (1), 210.35(2).
205:05
200.00 (1)

: 205.30

240

and Mar-

Penal Law Section
(OLD)

TABLE H--DISPOSITION

Penal Law Section
(OLD)

Article_ 170
Public Offices
and Officers

1832 , . : • :
1833
1834

• Disposition

: , 205.40, 205.45
205.05
om ted

• ,1835 ..... . omig edo 7

1836 - ,-- 180.20, 180.25
1837 :.: !o.0o(8) :
1838(1). ; : ,: 180:20, 180.25 :
1838(2) 160.05:
1839 (1) 205:05 :
1839(2) 200.05(1) :
1840 2O0.00 (2)
184!, :_ 200.00 (2) ::
1842 :::.. : :/: • 200,00.(2)
1843 200.00(2)
1844 200.00(2)
1845 transferred--Public Officers Law
1846 195.25 (3) 

-
: 

:::

1847 ; 20000(1)
1848 200.0@ (in pal ) ; tranSferred--Gen-

1849
1860
1851
1852
1853
1854
1855
1856
1857
1858
1859
1860
1861
1862
1863
1864
1865(1)
1865(2)
1865(3)
1865(4)
1866
1867

180.40
- , 2o0/oo(1)

!6o.o5, 2oo.oo(1)
!60.05, 200.00(1) :
i60105
i80:05, 180.10 : :::.i8o105, 

18O.lO• • 
; 200 00(2) • .

200.00
. ,160:05, 200.00 :..

N.Y. P opo d Po , L '64 S o¢.P ph.-- 6 241

eraiiiVIunicipal Law (in:part)
omitted :
omitted
200.06
6'mitred
Omitted
0mitred
omitted

• omitted
200.00(2)
6mitred
omitted

:. i80. o

. f i

: (). .

L

.i

•i
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TABLE HmDISPOSITION

Penal Law Section
(OLD)

Article !72:Public 
Safety

1890
1891
1892
1893
1894
1894-a(1-a)
1894-a(1-b)
1894--a(2)
189A-a(3)
1894-a(4)
1894-a(5)
1894-a(6)
1894-a(7)
1894-a(8).
1894-a(9)
1894-a(10)
1895
1896
1897
1898
1899
1900
1901
1902(1)
1902(2)
1902(3)

125.20, 125.25
omitted
!25.20, 125.25
125.20, 125.25
transferred General Business Law
275.00
425.00
275.00
425,00
425.00 :.
425,00

f275.00
275.00
275.00
omitted :
415.00
125.20, 125.25, 155.15
270.00
27o.o5
270.10(1-6)
1270.15 :
270.20
410.00(1, 2, 3)
410,00 (4, 5)
410.00 (4, 5).

transferred--Education Law
200.00(2)
omitted
transferred Education Law
180.30, 180.36
180.30, 180.35
150:00, 150.05, 150.10, 160.05
200.00(2)
200.00
200:00(1) -
omiL-l;ed
transferred Public Officers Law
transfela'ed--General City Law

i

Article 170
Public Offices
and Officers

1868
1869
1870
1871
1872
1872-a
1873
1874
1875
1876
1877
1878
1879

• : 270.10 (7)

242

Article 172
Public Safety

1902(4)
1902(5)
1903
1904(1)
1904(2)
1904(3)
1904(4)
1904(5)
1904(6)
1905
1906(1)
1906(2)
1906(3)
1906(4)
1907
1908
1909
1910

'1911

1912
1913
1914
1915
1916
1917

1918
1919
1920
1921
1922 (parm 1)
1922(para. 2)
1923

Artide 174
Punishment

1930
1931
1932
1933
1934-
1935

Disposition

270.25
270.30
420.00
270:35
270.35
270.35
270.35
omitted
70.10
omitted
150.00, !50.05, 150.10, 155.20
150.00, 150.05, 150.10, 155.20
150.00, 150.05, 150.10, 155.20
200.15
omitted
omitted
omitted
omitted
125.20,125.25, 150.05, 150.10, 150.15
160.05(2)

i
omitted
125.20, 125.25
200.15 

•

transferred--General Business Law
transferred Vehicle and Traffic Law
transferred--New York CiL2r Admin-
istrative Code
transferred--General Business Law
tranSferred--General Business Law
275.10(1)
transfeza'ed--General Business Law
transferred--General Business Law
omitted
275.10(2)

omitted
omitted
40.10
omitted
50.00, 120.10, 120.15, 120.20
15.05(3)
243
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Disposition

50.00 "
i5.i0(3) -
80.25(2), 75.10
220.55
Under study
30 10.
30:10 ..... .

To:lie treated in Code of Criminal
Procedfire
Omitted
Understudy

1945 
.4

A 'ticle 176
Quarantine

1960 omitted
1961 emitted
1962 omitted
1963 7 ...... 

. 
omittea

1964 6mitred

Article 178
Raih'oads ....

1980 .... omitted

1981 ; : Omitted
1982 . omitted

. 1983 : :,-'omitted

1984 •. 125.20; 125.25
1985
1987 -:
1988 •
1989
1990
1990-a
1990-b

omitted

1991

Article 180
Rape

2010: 1. <.

2011

tranSferred--Railroad Law
omitted : -

-. :-omitted : :

0mitred , :-
!45.05, :145.10, i70.20(3):
250.15(7, 8)
170.20(3) - ,
125.20, 125.25, 150.00, 150.05
150.10

.. 135.20; 135.25, 135.30, 135:35
135.00 • ::

244

Penal Law Section
(OLD)

Al icle 174
Punishment

1936
1937
1938
1939
1940
1941
1942
1943

TABLE II /:DISPOSITION

Penal Law Section
(OLD)

Ai icle 180
Rape

2012
2013

Article 182
Real Property

2030
2034
2035 .
2036
2036-a
2037
2038
2039
2040
2041
2042

Ai icle 184
Records and
Documents

2050
2051
2052(1)
2052(2)
2053

Dispdsition

omitted
135.15

omitted
145.05
145.05
145.05
145.05
omitted
70.10 :
omitted
transferred--Real Propei y Law
transferred--Real Property Law
transferred--Real Property Law

180.20, 180.25
180.30, 180.35
195.30
70.10
omitted

Ar cle 186
Religion

2070
2071
2072
2073
2074

Article 188
Riots and

-Unlawful
Assemblies

2090
2091
2092 ::'
2093
2094

140.50, 140.55
250.05 (5)
omitted
140.50, 140.55
omitted

245.00
245.00
24 05
250:05(6)
245.05

245

i



PROPOSED PENAL LAW
TABLE H DISPOSITION

Article 192
Sabbath

2140-2153

Article 194
Salt Works

2170

Article 195
Seduction :

2175
2176
2177

• Disposition

200.10
omitted

• omitted
70.10

165.05
165.05
165.05
165.05
165.15; 165.20
165.20
165;!0
165.15
omitted
165.10

transferred--General:Business Law

omitted

omitted
omitted
omitted

Article 196
Sentence

2180
2181
2182(1)
2182(2)
2182(3)
2183
2184

To be treated in Correction Law
30.20(2) :
30.20(2)
30.00(3)
TO be treated in Correction Law

• 30.20(i) ::
omitted : •

246

Article 190
Robbery

2120
2121
2122
2123
2124 :-'

2125 - - '

: 2126:. :
2127
2128
2129

Penal Law gection
(OLD)

Article 188
Riots and
Unlawful

Assemblies

2095
2095-a
2096
2097

Penal Law Section
(OLD)

A! icle 196
Sentence

2184-a
2185
2186
2187
2187-a
2188
2188-a
2188--b
2189
2189-a
2190 .... :

2191
2192
2193(1),
2193(2).
2193(3)
2193(4)
2194
2195
2196

2198

Ai icle 198
Sepulture

2214
2216
2217
2218
2219
2220
2221

r iele 200
Socie es

: :,. :and Orders -"

2240
2240-a
2241

Disposition

35.00, 35.05, 3515 
omitted
30:05, 60.00
30:20, 35.00
35 .00; 35.05, 35.10, 35.15
25.00, 25.05, 25.10, 25.!6, 25.20
To be treated in Correction Law
25.10 ....

30.00(1) 1, :
Under: study

:30.25(1), 30.30(1, 2)
omitted
omitted ' -

30.30(3)
30.40(3)
30.40(3)
30.30(5) - 

:•

omitted : :: : : : :

35.00- ::

130.20(2); also to be treated in Cor-
rection Law
To be treated in Code-of Criminal
Procedure and Correction Law

ransfeiTed Public Health Law
transferred--PubliC Health Liw
transferred--public Health Law
transferred Public Health ,Law
transfeiTed--Public Health Law
transferred Public Health Law
omitted :

transferred--General Business Law
omitted •
transferred--Civil Service Law

247
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PROPOSED PENAL LAW TABLE H--DISPOSITION
Penal Law Section

(OLD)
Article 202

Suicide

2300 , ,

2301
2304
2305
2306

Disposition

Article 204-
Taxes

2320
2321
2322

Article 206
Trade-l arks

2350-2357

Article 208
Trading Stamps

2360
;- : 2361

; ::: " Article 210 ::i .
,. Tramps

2370
2371
2372

' Article 212;
:Tre/soh ':-]:

: 2380 -
2381 .....

2382. 1;,
2383

omitted
omitted

• 130:15(3)
: 125:30 :

.::. omitted

0mi ed
215.46
transferred--Tax Law

transferred--General Business Law

omi ed
omitted

omi ed
omitted
omitted

omi ed
omitted
omitted
omitted

Article 214
Usury

2400

u

Article 216
Weights and

l Ieasures

2A10-2416

transfen'ed--General Obligations
Law

omitted

248

Penal Law Section
(OLD)

Article 218
Witness

244O
2441
2442
2443
2444
2445
2446
2447
2448

Disposition
m

220.00
220.10
220.10
omitted
omitted
omitted
70.20
70.00, 70.15
220.65

Al icle 220
Women

2460(1)
2460(2)
2460(3)
2460(4)
2460(5)
2460(6)
2460(7)
2460(8)
2460(9)
2461

235.10, 235.15
235.10, 235.15
235.10, 235.15
235.10, 235.15
235.10, 235.15
235.10, 235.15
235.20
235.10, 235.15
omitted
omitted

Ar cle 222
Wrecks

2480
2481
2482

Article 224
. Repeal of Provisions of

Penal Law Must Be
Explicit; Laws Re-
pealed; Time of Tak-
ing Effect

2500
2501
2502

trans felTed.-I avigation Law
transfelTed--l avigation Law
tran s felTed--Navigation Law

omitted
omitted
omitted

249



COMMISSION STAFF NOTES
ON THE

PROPOSED NEW YORK PENAL LAW
The major changes which would be effected by the proposed Penal

Law that was introduced for study purposes at the 1964 session of the
Legislature, are explained in the following notes which were prepared
by the staff of the State Commission on Revision of the Penal Law and
Criminal Code:

- ..-.;

PART ONE-
j: ;-L... , .-= .... , ....

: GENERAL PROV!SIONS •
As the phrase "Genera! Pr6visions" suggests, Par One ap=

plies to aH the specific offenses dealt with in Part Two of
the proposed Penal Law. Here are contained al! the provi-'si0ns 

relating to theclassification of offenses and he sen--
fencing structure (proposed Articles [5 through 40) and the
multi-faceted concepts of criminal liability (proposed Al icles
45 through 75). Although in onerespect the revision in this
area is fro-real, since it draws together relevant material Scat-
feted throughout the existing Penal Law, it is primarily sub-
stantively new. This is pal icularly true Of the classification
of offenses and the sentencing structure.

ARTICLE 1 :. SHORT TITLE AND PURPOSE "
This Article serve' fol nally tO 

'identify
h]S body of :iaw

(prop0sed § 1:00) and o s ate, in: broad te ms, the• salu alT
objectives it Seeks t0 achieve (proposed § 1.05).

ARTICLE 5: GENERAL RULES OF CONSTRUCTION
= AND APPLICATION : : : :=

§ 5.00 
:Penal 

Lawnot strictly e nstrued -

This Section Subs tially restates existing Penal Law §21.
,.Y. opo o. , Low' S oo.P m h. 251
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5.O5 PROPOSED PENAL LAW

§ 5.05 Application of chapter to offenses committed before and
after enactment

This section sets forth the method of transition from the
existing Penal Law to the proposed Penal Law, i. e., all of
the provisions of the proposed Penal Law apply only to of-
fenses committed after its effective date.

§ 5.10 Other limitations of scope, application and function of this
chapter

This section substantially restates existing Penal Law §§
23, 24, 37, 39 and 41.

ARTICLE 10: DEFINITIONS

§ 10 00 Definitions of terms of general use in this chapter o_
This section defines nine terms used in various provisions

of the proposed Penal Law. Where a different meaning is
expressly specified, that meaning, of course, controls; e.g.,
proposed § 10.00(1) (definition of "person"> is inapplicable
to the homicide az icle since another definition of "person"
is set forth in proposed § 130.05(1). All of the definitions
of § 10.00 are new, and are largely self-explanatory. The only
term defined in the existing Penal Law is "juror" (see §§ •370,
741, 1230).

ARTICLE 15: DEFINITIONS AND CLASSIFICATION
OF OFFENSES 

'

§ 15.00 Classification of offenses
The proposed section makes one significant change in the

existing law. It establishes and integrates, as pal of the
penal Law, a specific statutory classification for non-crin inal
offenses.

Under existing law, the term "crime" is used as the generic
description for any act that subjects a person to a penal sanc-
tion (Penal Law, § 2). This term is inaccurate because it
includes non-criminal offenses. Thus, while the laws of the
state have always recognized the existence of the petty or
quasi-Criminal offense (see Duffy v. People, 6 Hill 75, 78-79
[1843] ; Steinert v. Sobey, 14 App.Div. 505, 44 N.Y.Supp. 146
(2d Dept.1897) ; e. g., Penal Law, § 722; Code of Cr.Proc., §§
887-912), the definition of the term "crime" has prevented the
integration of a non-criminal offense category as par of the
formal statutory system of classification of offenses. As a
result, in order to identify a non-criminal offense, one must
refer to the history of the offense, judicial opinions, or in
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some cases, specific statutory exceptions: In r cent years 
'

this problem has become quite important because the Legis-
lature has been using the n0n-criminal offense in an increaSi:
ing number of modern situations where crimina! .procedui:e
and criminal sanctions are desirable for enforcement.'pur-
poses but where it would be impolitic to brand the Offender
with the stigma that accompanies conviction of a "crime'
(see, e. g., Conservation Law, § 388; Defense Emergency
Act, § i00 subd. 4; iV[ultiple Dwelling Law, § 304 subd. l-a;
Penal Law, § 496 ; Tax Law, § 481 subd. 2, Vehicle and Traf-
fic Law, § 155): • .!

The proposed section employs the term "offense" to describe
any statutory breach for which a penal sanction may be
imposed. The use of this term rather than the term "crime"
to denote the broadest classification makes it possible to
classify and define criminal and non-criminal offenses within
an integrated system. All crimes are either "misdemeanors"
Or "felonies" and all non-criminal offenses are ten, ned "viola-
tions." This, of course, eliminates the present necessity to
create an individual exception for each non-criminal offense
and has the advantage of providing a ready-made general
category of non-criminal offense for future legislation.

The traffic infraction is excluded from the proposed system
of classification because the sentences of imprisonment pres-
ently authorized for traffic infractions are incompatible with
the proposed uniform sentences for violations (see comments
to § 15.10 subd. 1, § 30.15 subd. 4, infra) and the Commission
was reluctant tO make any adjustment in traffic infraction
sentences without a complete study of this special area.

§ 15.05 Felony; deflation, Classifications and designation
Subdivision 1. Definition .:

The proposed Section defines the term "felony" as an of-
lense for which a person may be sentenced to a te rn of im-
prisonment which is in exCeSS of one year. This is in sub-
stance the present definition of that term (see App., pp.
AI-4).

): It might be noted that the practice of classifying crimes as
either felonies or misdemeanors on the basis of the authorized
sentence, rather than some other criterion, is based Upon cer-

1 The Vehicle and Traffic La v provides severe terms of imprisonment
for second and third offenders but nevertheless classifies these offenses
as infractions. The terms are as follows:

O rdinarYl [aetion Speeding infraction
(§ ) (§ 180Z-a)

Ist offense .15 days 30 days
2nd offense 45 days 90,days
3rd offense 90 days 180 days
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fain New York constitutional requirements for the trim of
a crime that is punishable by death, imprisonment in a state
prison, or imprisonment in any jail for a term in excess of one
year. The Constitution requires that such crimes be prose-
cuted by indictment(Art. 1, § 6) and provides the right to
a common law jury (ArL 1, § 2). These provisions do not
apply to offenses punishable by imprisonment for one year
or less, or by a fine (App., pp. A1-4).

Subdivision 2. Classifications
Subdivision two sets forth five categolieS of felonies for

sentencing pul poses. This system of classification is for the
pul-pose of avoiding the need for separate authorized sen-
fences for each offense.

Under the proposed system the specific offenses are merely
labeled as to category and all aspects of the sentence are dealt
with in one title of the law. This has the advantages of av0id
ng prolix duplication of the authorized sentences, facilitating

• nture reappraisals of the sentencing structure, and furnish=
ing sentencing brackets to be used as guidelines when new
crimes are added. In the latter connection, it might be noted
that the lack of clear-cut guidelines for authorized sentences
has resulted in a situation Whel;e New York now has thil-teen
different maximum telanS for felonies (2 years; 3 years, 4
years, 5 years, 7 years, 10 years, 15 years, 20 years, 25 years,
30 :years, 40 years, 50 years and life imprisonment) and at
]east as many separate terms for misdemeanors.: Clearly, it
would be difficult if not impossible to find any justification for
this plethora of limits. The lack of guidelines has aIso :re-
sulted in inconsistencies. For example, the sentences author-
ized for many non-criminal offenses are presently more severe
than the sentences authorized for various misdemeanors, and
certain misdemeanors are punishable by sentences which can
only be imposed for felonies (see e.g., Penal Law, §§ 163,
711, 1141 subds. 2, 3 [3rd offense], 1866).

The decision to propose five fe!0ny Categories--rather fhan
a greater or lesser number---reflects an attempt to achieve
a balance between: (!) a sentencing Stl-acture that vests the
court and Parole Board with broad authority to fashion a
sentence to Suit the individual offender, irrespective 0f his
particular crime; and (2) a recognition Of the practical prob-
lems inherent in the administration of such a System and the
.consequent need for limitations based upon legislative judg-
:ments that reflect society's, rather than individual, views: of
the gravity of pal%icular criminal conduct.

The most significant element in the selection of precisely
ive categories was the degree structure of the various specific

felonies. Five categories were deemed necessary in order to
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place all of the crimes and the various degrees of Crimes in a
reasonable spectrum. :

Subdivision 3. Designation
The purpose of subdivision three is to classify the felonies

that are defined outside the Penal Law and not specifically
classified in accordance with the new system. The proposed
subdivision places all such felonies in the lowest sentencing
category, "class E," ila'espective of the sentences that are
presently provided. , j

An inspection of other chapters of the consolidated laws
reveals that there are about twenty felo es outside the Penal
Law. In cases where the Legislature has expressly pre,
scribed the authorized sentences for these felonies the
maxima do not, with one exception, exceed five years. In cases
where the Legislature has not expressly specified the au-
thorized sentence, the sentence is governed by the catchalI
sentencing provision of the existing Penal Law (§ 1935) and
is seven years,

The Commission has initiated a detailed study of these feI-
onies. In future proposals it will recommend elimination of
a number of them, which are Covered by provisions of the
proposed Penal Law, and specific classifications for the others.
However, the proposed Subdivision was nevertheless deemed
necessary to cover future situations Where the classification
may be omitted through oversight. • .... -

§ 15.10 Misdemeanor; definition, classifications and designation

Subdivisions 1 and 4. Definition and Exceptions.

Subdivision one defines the telun "misdemeanor"" as an Of-
fense for which aperson may be sentenced to a term of im-
prisonment which is in excess of fifteen days but which can-
not exceed One year. This differs from the existing definitioI
(Penal Law, § 2)r Under existing law, offenses punishable bY
any sort of penal discipline are crimes unless specifically ex-
cepted. Under the proposed statute, offenses punishable bY
certain forms of penal discipline are crimes. All others would
be non-criminal Violations (§ 15.15, infra).

Thus, the proposed subdivision extends the principle of
gauging the gravity of offenses by the length of the auth0rizecI
sentence (presently applicable to the felony-misdemeanor
distinction) to the distinction between criminal and non-
criminal offenses. Offenses for which a term of impi'isonment
in excess of fifteen days is authorized woul l be misdemeanors
(or felonies, depending upon the sentence). Those for which
a lesser term or only a fine is authorized would be non-
criminal "violations" (see § 15.15, infra).
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,In application, this would automatically reduce 5o a: "viola-.
tion" any offense defined outside the Penal Law which is pres ....
ently designated a misdemeanor but punishable by a tel n of
imprisonment that cannot exceed fifteen days, or punishable
by a fine alone. Here it can reasonably be assumed, by vi ue
of the expressly specified sentence, that there has been a
legislative judgment that the offense is relatively innocuous

':and also that the offense would have been placed in the non-
criminal "violation" category had one been integrated into the

eneral structure at the time the offense was defined3

i The exception set fol h in subdivision four of the proposed
section prevents automatic reclassification of any offense de-
fined outside the Penal Law which presently is not a crime but
which, by vil ue of an expressly specified sentence, falls
within the definition of the term "misdemeanol ' in subdivi-
sion one of the section. These offenses are designated as "vio-
lations" in section 15.15, subdivision 2(b).

Subdivisions 2 and3. Classification and Designation
Subdivision two provides three classifications of misde-

meanors for sentencing purposes, and subdivision three sets
forth the manner in which the misdemeanors are designated.

Two basic categories are used (class A and class B). Such
division seems to exhaust the possibilities of reasonable leg-
islative discrimination in dealing with crimes for which the
maximum sentence cannot exceed one year.

The third proposed misdemeanor category--the "unclassi-
fled misdemeanor"--is for the numerous misdemeanors with
specifically designated sentences defined outside the Penal
Law. This categolT was created so that the sentences for
such crimes would be left as they are.

In the case of a misdemeanor defined outside.the Penal Law
for which no sentence is expressly specified, the class A desig-
nation would apply (see subd. 3 [b]), The reason for this
distinction is that the sentence for such crimes is specified in
the existing Penal Law (§ 1937). Hence, the sentence would
have to be provided in the proposed Penal Law. The class
A desi,gnation herein proposed leaves these Crimes in their ex-
isting sentencing category (i. e., crimes punishable by the
maximum telzn that can be imposed for: a misdemeanor).

The misdemeanors defined outside the Penal Law cover
the widest val ety of subject matter. Some are obviously
grave and some are obviouMy petty, but the sentences that are
specifically prescribed in the sections that define these crimes:

2 Examples of such offenses may be found in the following statutes:
Domestic Relations Law, §§ 13-:b, 15--a;- Personal Property :Law, § 414;.
Public ]- ealth :Law, § 2223; Railroad:Law, § 61-a; Boeial Welfare
Law, § 149. " :
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" do not in manycases reflect the-i"ela ive gravity o f£he offens

es. Therefore, it would be impossible to allocate ±hem be-i
tween the two basic sentencing classifications without acom-
plete analysis. For example, if the proposed law wereto
provide that all misdemeanors, defined outside the Penal Law
With specific sentences of more than ttu'ee months Would
hencefol h be deemed class _ misdemeanors for sentencing
purposes, the result would be an eight month increase in a:
presently authorized sentence Of four months (see § 30:15
subd. 1, infra). However, an appraisal of the substance of
the offense might l eveal that it ought to be a class B misde-:
meanor. Nor is it possible to automatically reclassify these
misdemeanors by making them all class A misdemeanors or all
class B misdemeanors. Such action would be completely ar-
bitrary in view of the fact that some are obviously grave and
some are obviously petty.

§ 15.15 Violation; definition and designation
Subdivision one defines the term "violation" which is used

in the proposed law for classification of the non-criminal of-
fenses (see comments to § 15.10 subd. 1, supra).

Subdivision two is primarily for the purpose of identifying
the offenses defined outside the Penal Law that will be deemed
to be violations (see comments to § 15.10 subd. 1, supra).

ARTICLE 20: AUTHORIZED DIsPosITION
OF OFFENDERS

§ 20.00 Authorized dispositions

Subdivision 1. In general.
Subdivision one makes it clear:that all Sentences must be in

accordance with the sentencing provisions 
'of 

the proposed
Penal Law. This subdivision has no counterpart hi anY exist-
ing statute. It has been included in the pi'0P0sed Penal Law
tO prevent deviations from the sentencing plan and also
because the proposed sentencing structure is applicable to all
offeflses, whether defined in or outside of he Penal Law.

Subdivision 2. Class A felony
The purpose of this subdivision is to indicate the sections

that apply to sentencing for capita! felonies and to make it
clear that, where the death penaltY is: ngt imposed, the
sentence must be aparticular term:of im.prisonment. :. :

• The requirement of mandatolT imprisonment for murder
and kidnapping (in cases when the death penalty:is not im
posed) is in accordance with the present law and, in vie - of

:N.Y. Proposed Penal Law %4 Spec.Pamph.--17 57
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the nature Of the crimes involved, it has been rehained in the
proposed law. : :

Subdivision 3. Revocable disp0sitionsi probation and Con-
ditional discharge :

• Subdivision three makes a significant change in existing
law. It eliminates them "s.uspended sentence" and the "sus-
pended execution of sentence" dispositions, which are--in
form---confusing and ambiguous..

The suspended sentence, as CUlTently used in New York
State, serves two basic purposes: (1) it is a method of dis-
charging a person without fine or imprisonment in a case
where there are extenuating circumstances; and (2) it is a
v hicle for imposing the comparatively modern sanction of
probation supervision (see App;, pp. A51-52).. Suspended
execution of sentence serves the same purposes. The:only dif-
ference between the two is that in the former the court does
not pronounce a sentence, while in the latter the court pro-
nounces a sentence and then suspends execution: thereof. In
either case, if the court revokes the suspension, it may impose
any sentence it originally might have imposed, irrespective of
the sentence previously pronounced in the case of suspended
execution (see App., p. A52).

The pu! poses served by these dispositions are necessary and
desirable, but the form is anachronistic. The form is a carry-
over from the days when the only way for a court to relieve
a defendant from the effect of an elf-or or miscarriage of
justicewas to refuse tO adjudicate guilt. Since the Sentence
is the judgment of the :court, this was accomplished by sus-
pending sentence (see App., pp. A46-47). Thus, a suspended
sentence was not a judgment of conviction and a person who :
received one was not deemed to have been convicted. Sub-
sequent developments in criminal procedure vested the de:
fendant with an arsena! of other adequate remedies for error
or miscarriage Of justice and the suspended sentence evolved
into a vehicle for leniency based Upon matters extraneous to
the legality of the'convicti0n (see App., pp. A53-56). Never:
thelesS, confusion persists to this day on the question Of
whether a person who has received a suspended sentence or
suspended execution of sentence has been "convicted" (App.,
pp. A53-56).

If the sole problem with the suspended sentence were the
question of whether it is or is not a judgment of conviction,
the solution would be simply to clarify that aspect and retain
the present fo zn of the disposition. However, due to the fact '
that the disposition was never designed as a judgment, it is
undesirable for another reason: it does not express, in p0si
rive terms, the actual disposition the court is making. The
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form of the disposition is not designed to provide a clear dis-
tinction between instances where the defendant is discharged
without probation and instances where he is placed on pr0ba-
%ion; or a clear line between a case where the court expects
perfol'mance of some specific condition in exchange for with-
holding imprisonment or a fine and a case where no condition
is imposed. Moreover, it leaves the judgment of the coul% sub
]udice even where no condition is imposed and the court
never expects to reconsider the disposition. The additional
confusion that has been caused by suspended execution of
sentence, and the inconsistency in allowing the court to change
an already specified sentence, are other objecti0nal features.

Under the proposed Pena! Law, when the court decides to
place an offender on probation it will impose a "Sentence of
probation." When probation supervision is not necessary
and the court wishes to discharge the offender without fine or
imprisonment, but subject to certain conditions, the sentence
will be one of "conditional discharge." in cases where neither
of these is necessary or desirable the sentence will be one of
"absolute discharge" (see subd. & [el of this section). This
arrangement has the advantage of clarity.

Another very important advantage of the Proposed System
is that it will aid in the development of Probation as an in-
dependent and separate disposition. Freed Of its connection
with the suspended sentence, the practice of offering an
offender an opportunity to rehabilitate himself without insti-
tutiona! confinement but under the supervision of,a probation
officer and the continuing power of the cou!% to use a more
stringent sanction in the event the opportunity is abused, will
come into clearer focus as an ordinary disposition much in the
way that imprisonment or a fine is accepted as an ordinary
disposition. This should encoUrage:its use in appropriate
cases.

Subdivision three deals with the proposed revocable dispo-
sitions: probation and conditional discharge. It provides
that the court may impose these sentences as authorized in the
appHcable al icles. It also provides that notwithstanding the
tentative nature of the dispositions, they: are final judg-
ments of conviction.

Authority is granted under this subdivision to impose a
sentence of probation and a fine. This will be useful in cases
where the defendant profited from the crime, but restitution
(which may be a condition of probation)is impracticable.
Proposed subdivision three does not authorize the use of con-
ditional discharge in conjunction with a fine. Where a.fine
is imposed and probation supel vision is not necessary, t ere
is no reason to keep the matter open. If the court wants• :to
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.°r der restitution in:a Case where probation supel cisi0n is n6t
necessary, it may. use the sentence of conditional discharge
and make restitution one of the conditions imposed (see §
25.10 subd. 2 If], infra) ....

Subdivision 4. Other dispositions 
" 

:

Subdivision four sets forth the choice of dispositions other
than probation or conditional discharge, and also sets forth
the authority of the court to use another disposition when
probation or conditional discharge is revoked. ,

Although there is no comparable provision in the' existing
law, the provisions, of this subdivision are substantially in
accordance with existing law. Two variations should be
noted. Under existing law, the court may imp0se a fine as an
altelmative to imprisonment for some of the more serious
felonies and cannot impose a fine at all for most of the more
serious felonies (see App., p. A56). The PrOPosed law
changes this. It.permits the use of a fine for any felony other
than a class A felony, but prohibits the use of a fine as the
sole sentence in the case of any class B felony or any narcotic
felony. In these cases the fine Will have to be coupled with
probation SupervisiOn or imprisonment (see comments to§
25.05, infra). The other variation Consists of the authority
to impose sentence in the form of an "absolute discharge."

Subdiyision 5. Corporations

This subdivision defines the court's power when sentencing
a corporation (see comments to § 40.10, infra).

Subdivision 6. Civil penalties

Subdivision six makes it clear that the court can impose
any applicable civil penalty as pal of the judgment of con-
viction. It does not add any new power. The civil penalty
wil! only be made part of the judgment when the statute
that authorizes such Penalty pelznits the procedure.
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§ 25.00 Sentence of probation 
:

The sentence of probation as proposed in this section is a
method of offering an offender an opportunity to rehabilitate
himself, without institutional confinement, under the supdr-
vision of a probation officer and the continuing power of the,
court to use a more stringent sanction in the event the oppor-
tunity, is abused. ....

ARTICLE 25: SENTENCES OF PROBATION,
CONDITIONAL DISCHARGE AND

ABSOLUTE DISCHARGE

Subdivision 1. Criteria :
Subdivision one sets forth the guidelines for the Use of pl"o-

bation. It authorizes the court to impose the sentence for
any crime other than a class A felony and defines the basic
facto!% to be considered by the court in deciding whether
to do so. These 'factors, which are not contained in the ex-
isting suspended sentence statute (Penal Law, § 2188), are
designed .to facilitate the use of probation as an ordinary
disposition in cases where a person who is not a serious threat
to the public and whose imprisonment is not required as a
deterrent to others can be rehabilitated without confinement
in a penal institution.

The proposed statute does not require proof of any fact as
a prerequisite for the exercise of the COUl 'S discretionary
authority to use the sentence. The general criteria set forth
in the statute are for the purpose of focusing the court's at-
tention upon the proper use of the sentence.

Under the proposed law the sentence of probation will be
available in certain cases where existing law does not per-
mit the court to suspend sentence or execution of sentence.
These are as follows: (1) fourth felbny offenders; (2) third
narcotic felony offenders; and (3) felonies committed while
armed with a weapon (App., p. A49).

The reason for placing these situations within the court's
discretionary authority is that it would be arbitrary tO assume
that there can never be circdmstances which would justify
chancing probation in such cases. If we trust our courts,
as we have for many years, to suspend sentence--with Or
without probation in cases of arson, burglary, extortion,
rape and robbery, etc., there is no reason to suspect that we
cannot trust them to exercise proper discretion in choosing
between institutionalization and release under supervision in
the case of a recidivist or a person who commits a crime while
armed with a weapon.

It might be noted that the courts seem to have used their
discretionary powers in this area quite well. Were any
general criticism to be made, it would be that they are con-
servative. During 1962, for example, the average number of
persons under probation supervision imposed by courts of this
State that have jurisdiction to try indictments was 11,022.
Of this number 339 had to be committed for violation of PrO-
bation, 338 were convicted of additional offenses and 144 ab-
sconded. Thus" only 821 or 7½ % of the number under super-
vision failed in that year.3 Moreover, a recent sample study
made by State Department of Correction's Division of Pro-

3 Statistics furnished by the iN-ew York State Department of cdr-
rection, Division of Probation. o
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bation indicates that 85% of the persons who successfully
completed probation supervision in 1950 did not recidivate
during a ten-year period following discharge, and 90% of
.the persons discharged in 1955 did not recidivate during a
five-year period following discharge. (79% of the failures
/nthe first group occurred in the in'st five years.)

The proposed subdivision does not pelznit use of the sen-
fence of probation where the court imposes a sentence: of,im-
prisonment for some other clime, or where the defendant is,
.at the time of sentencing, under a state prison or reformatolT
sentence. The use of the sentence would be improper in the
former situation because its basic purpose is to provide a
method of supervising offenders without removing them from
the community. It would be improper in he latter situation
because persons who are selwing state prison and state re-
:formatolT sentences cannot receive probation-supelwision
in the institutions and wi!! be under parole supel-cision when
released. If the court decides to withhold additional im-
prisonment in these cases, it can impose a Concurrent Sen-
ence, or, where authorized, conditional or absolute discharge:

Under the proposed ubdivision, a sentence of probation
,cannot be imposed for a non-criminal offense. In cases in-
volving such petty offenses there seems little sense in burden-
ing the defendant with probation supervision or the over- °
]0aded facilities of the probation department with the job of

• supelwising him. Conditional ,oi" absolute discharge Would be
more appropriate dispositions. :

,Subdivision 2. Sentence

This subdivision sets forth the form in which the sentence
is to be imposed and provides the court with authority to alter
.or revoke it. : :

As to form, the proposed law provides that when the COUl%
imposes a sentence of probation it must specify, as com-
ponents of the sentence, both the duration of the sentence and
the terms and conditions to be Complied with. This will
require a change in the procedure used by some courts. The
existing statutes do not expressly require the court to follow
this procedure (Code of Cr.Proc., §§ 932, 933). ttence, some
.judges omit these specifications and merely refer the offender
to a probation officer or to a probation department. The of-
:fender is then furnished a copy of the section that sets forth
%he type of conditions the court can impose (Code of Cr.Pr0c:
:§ 932), and the conditions are explained (Id, § 936). In such

4 This study covered the experience of county courts in ten counties-with 
an aggregate population of 5,112,376: Nassau, Erie, Westchester,

onroe, Onondaga, Niagara, Broome, Dutchess, Schenectady and
hautauquaf .
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a case the period of probation is deemed to be the maximum
period allowed under the law--which may or may not be
explained to the offender--and, since the conditions set forth
in the statute are not tailored to individual situations, the
probation officer fixes the conditions of probation (see App.,
pp. A51-52).

The proposed requirement that the court specify the period
of probation and the terms and conditions thereof as com-
ponents of the sentence will mean that the court must explain
the entire sentence, including its conditions. This will make
the sentence more meaningful to the defendant and also pro-
vide a clear specification of the conditions in the event of a
revocation proceeding.

The authority t6 modify or enlarge the conditions at any
time during the period of probation furnishes fiexibiHty for
adjustment of the sentence to fit changing circumstances.
The authority to revoke the sentence for violation of the con-
ditions provides the power to enforce the conditions imposed:
These aspects of the sentence are substantially the same as the
provisions that are presently applicable to probation (Code
of Cr.Proc., §§ 932, 935; Penal Law, § 2188; see App., pp.

Subdivision 3. Periods of probation
This subdivision sets forth the periods of probation for

crimes. The periods are mandat0ry but the 
:court--as 

under
existing law--wil! have the power to terminate a period and:
discharge the defendant at any time. ....

A significant change proposed by this subdivision is he five:
year uniform probation period for all felonies. Under exist-
ing law, the general rule is that the period of probation for
a felony is coterminous with the maximum term of imprison-
ment that could have been imposed, unless the court fixes
a shorter period. If a shorter period has been fixed, it may
be extended at any time before it expires to the :maximum
period that could have been fixed (see App., pp. A51-52):
This rule was not designed to sel ce the purposes of probation:
it obviously arose as a corollary of the limitation placed upon
the court's p0 yer to revoke a Suspended sentence (see App.,
p. A52).

Clearly, the authorized period of probati0n ought to be
fixed in accordance with the purposes to be served by a sen-
fence of probation and not in accordance with the purposes
to be served by a sentence of imprisonment. Moreover, in
cases where the authorized term of imprisonment is fifteen ol" :
twenty-five years, for example, it is unfair to permit the
cour to revoke the sentence at any time during such period
and then impose the authorized term of imprisonment.
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The proposed law provides a five-year period of probation
for all felonies. In the opinion of the Commission, this period
should suffice for the court to determine whether its confi-
dence in the defendant has been misplaced and to give pro-
bation supe1 vision an adequate opportunity to be effective.

In this connection it might be noted that the five-year
period is recommended by the American Law Institute (Model
Penal Code, P.O.D. § 301.2) and is used in the Federal courts
(18 U.S.C., § 3651).

Two related changes should also be ment ioned. Under
existing law when a perSon is convicted of abandonment, pro-
bation may continue until the seventeenth birthday Of the
youngest child, and when a child is placed on probation
the period of probation may not continue beyond his-minority
(Code of Cr.Proc., § 933). The first rule is eliminated because
the needs involved are the continuing care and support of.
the offender's children. It seems more appropriate to achieve
these ends through the specially designed machinery of the
Family Court (see Family Court Act, Arts. 3, 4). The second
rule is eliminated because it is entirely arbitrary.

The three-year period proposed for a class A misdemeanor
is the same as the existing period and seems quite adequate
(see App., p. A51). The existing law, however, provides no
distinction between grave and petty misdemeanors. In view
of the nature of the class B misdemeanor, three years is an
excessive period of probation. Hence, the proposed subdi-
vision provides a one year period for class B misdemeanors.
The periods of probation for unclassified misdemeanors are
geared to the above distinction between class A and class B
misdemeanors.

The only other significant change lies in the fact that the
court--while retaining its power to terminate the sentence at
any time--will have to impose the statutory period at the time
it imposes the sentence. The reason for this requirement is
to create a presumption in favor of continued supervision.
Under existing law, the court may impose a short period and
then extend it. Under proposed subclivision three the court
will impose a long period and then may terminate it. The
primary consideration when extending the period is the fact
that the defendant behaved poorly, while a decision to ter-
minate the period would be based upon the fact that the
defendant's g0od conduct merited such treatment.

§ 25.05 Sentence of conditional discharge
The sentence of conditional discharge proposed in this

section provides the court with an appropriate disposition in
cases where it wishes to impose specific obligations upon the
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defendant, but where probation supervision is umiecessary or:
inappropriate.

Subdivision 1. Criteria
Subdivision one sets forth the guidelines for he use of the

proposed sentence of conditional discharge. These are drafted
somewhat differently from the guidelines for the sentence-of
probation. The reason for this difference is that when
choosing between probation and imprisonment the court is
likely to be dealing with graver circumstances than it would
be dealing with in a case where it is considering conditional
discharge. The choice between probation and imprison-
ment arises in a situation where some sort of supervision is
obviously necessary and the decision involves selection of the
better way to achieve that end. When the court is coIisid-
ering conditional discharge the decision is more likely to
involve the question of whether imprisonment or a fine is
necessaiT to preserve standards of justice, or serve as a de--
terrent to others.

The proposed sefitence of 
'conditional 

discharge cannot be
used in two situations where probation can be used : (1) When
sentencing for a class B felony; and (2) when sentencing for
a narcotic felony (see comments to § 25.00 subd. 1). Under
the proposed sentencing structure when the conviction is of a
classB felony or a narcotic felony the disposition must be
either probation or imprisonmen (a fine may be added in the
court's discretion [see comments to § 20.00 subd. 4]). The
purpose of this restriction is to assure some sort of supel-ci-
sion of persons who commit such crimes, irrespective of the
circumstances involved. If the offender is already sel-cing
a term of imprisonment a concurrent sentence may be im-
posed.

The proposed subdivision requires the court to state its
reasons on the record when imposing a sentence of conditional
discharge for a felony. This is in accordance with the existing
requirement for a suspended sentence, with or without pro:
barton (Penal Law, § 2188). The only change in the exist-
ing law is that this will not be necessary where a sentence of
probation is used.:

The reason for retaining this requirement is that in the
case of a grievous offense, such as a felony, law enforcement
officers and the public should not be left in the dark as to the
reasons for discharging the defendant without a sanction or
supervision. The reasons might be perfectly, obvious to any-

....
one who had read the probation report, but the report is not
part of the public record or available to the prosecutor.
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Subdivision 2. Sentence . •

Subdivision two sets forth the form in which the sentence
of conditional discharge is to be imposed and provides the
court with authority to alter or revoke it.

The requirement that the court specify the period and the
tel"ms and conditions as part of the sentence is even more
important here than it is in connection with the sentence of
probation (see comments to § 25.00 subd. 2, supra). Under
existing law when the court suspends sentence without proba-
tion it is required to do nothing more than pronounce the
words "sentence suspended." As a matter of practice this
pronouncement is sometimes accompanied by a threat as to
what the court will do if the defendant should give it cause
to regret its decisibn, but the defendant is still uninformed as
to the 

"period 
of the suspension and the exact conditions.

The provisions of this subdivision with respect to alteration
and revocation of the sentence are the same as those discussed
in connection with the sentence of probation (see comments
to § 25.00 subd. 2, supra).

Subdivision 3. Periods of conditional discharge
Subdivision three sets forth the periods during which the

discha -ge remains conditional. These periods seem ample
for the accomplishment of any reasonable condition. Apart
from the differences in the length of the periods, al! aspects
are: the same as they are for periods of probation (see com-
ments to § 25.00 subd. 3) ....

COMMISSION STAFF NOTES § 25.15

§ 25.16 Conditions of pr0bati0n and conditi0na! discharge •
This section provides a guide to the type of conditions that

can be imposed upon persons who are placed on probation or
conditionally discharged. The list of conditions is not intend-
ed to be exhaustive of the permissible conditions and, Obvious-
ly, no legislative specification could enumerate all Of the rea-
sonable measures that may be appropriate in dealing With
the problems involved' in the rehabilitation Of individual of-
fenders. '

Under existing law, the provision With respect to ihe con-
ditions of probation is located in the Code of Criminal Pro-
cedure (§ 932) and not in the Penal Law/ The proposed Penal
Law incorporates the conditions because they constitute a •
integral part of the sentence. : - 

-

It should be noted that both the Probatibn and the con:
ditional discharge statutes (§ 25.00 subd. 2, § 25.05 subd. 2)
provide that commission Of another offense is cause for
revocation. This condition shoulcl be obvious to any offender
and does not have to be specified in the sentence.
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The discretionary conditions set forth in proposed subdivi-
sion two are by and large the same as those presently set forth
in the Code of Criminal Procedure and recommended in the
Model Penal Code (P.O.D., § 301.1).

The conditions relating to supel cision set forth in subdi-
vision three apply only to sentences of probation. These con-
ditions are also presently set forth in the Code of Criminal
Procedure (§ 932). The only change is that under existing
law the conditions are discretionary, while under the pro-
posed law they must be imposed as part of the sentence. The=
reason for this change is that the conditions are deemed
essential to any system of probation and the defendant should
be advised of them by the court at the time sentenceis im-
posed.

In connection with the conditions of probatio it should
be noted that the possibility of authorizing a "split-term'"
(i. e., a short jail sentence before supel cision commences)
was considered and rejected. This device was used in New
York State prior to 1925, but the confusion and complications
it engendered caused the Legislature .to abolish it in that
year (L.1925, ch. 276). The amendment that abolished the
practice was supported by al! •interested governmental de-
partments and all others who wrote comments .tp the Governor
(see bill jacket for L.1925, Ch: 276). In any event, the definite
sentence conditional release procedure provided in the pro-
posed law should serve any worthwhile purpose that could be
served by a "split-term" (see § 30A0 subd. 2).

§ 25.15 Calculation of periods of probation and of conditional dis-
charge

Subdivision 1 '
The subject matter of this subdivision is not.covered by

any existing statute; and no judicial opinion that deals di-
rectly with these matters has been found.

The provision with respect to the date of Commencement 
"is

for the purpose of lending certainty to the Calculation of the
period. The provision that requires multiple periods o run
concurrently is consistent with the objectives of the sentences
involved (see comments to § 25.00 subd. 3, §25.05 subd. 3).
The latter provision, however, wil! not prevent a combined
period which is in excess of the statutory period for a single
sentence, if the second sentence is imposed after the first has
commenced. The second sentence would b'e calculated from
the date it is imposed and not from the date the first sentence
was imposed. "

i
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Subdivfsi0n 2 • : 
" 

. r

Subdivision two provides a method of controlling the period
of the sentence in the event a condition is violated. This
method is, in substance, an adaptation of the declaration of
delinquency device used in connection Wit-h parole violations
(Correction Law, § 218).

The existing law contains vague and inadequate provisions
for tolling the pei'iod of suspension or probation (Code of Cr.
Proc., §§ 470-a, 933). The primary weakness in the existing
law is that it does not permit the court to stop the period from
running at the time the condition is breached, unless the de-
fendant has absconded. Thus, for example, a person may be
accused of a new offense committed during the period Of pro-
bation and the pe 'iod may expire while the court that imposed
it is awaiting the outcome of the trial on the new offense; or,
the court may commence a revocation proceeding for a breach
of the condition •near the end of the period, and the period
may expire while the proceeding is pending. See People ex
rel. Berman v. Marsden, 3 App.Div.2d 980, 162 N.Y.S.2d 993
(4th Dept.!957). The court is then without power to revoke
the sentence (see App., p. A52).

Under the proposed subdivision the court will be able to
interrupt the period of the sentence by entering a declaration
of delinquency that will date back to the date of the breach
of condition. The procedure to be used in connection with
this device, and the Provisions governing the time within
which the declaration must be filed, will be contained in the
Commission's recommendations with respect to the Code
of Criminal Procedure.

!ix
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Subdivision 3
The purpose of subdivision three is to prevent duplication

of supervision and to allow a person who has served his state
prison or reformatory sentence to wipe the slate clean. The pro-
vision covers four situations : (1) Where a Person who is on
probation or under conditional discharge is sentenced to im-
prisonment for an additional crime; (2) Where a person is
convicted of more than one offense and receives both a sen-
tence of impris0nment and a sentence of conditional dis:
charge; (3) Where a person who is incarcerated under a
sentence of imprisonment receives a sentence of condition-
al discharge for some other offense; and (4) Where a person
who is under parole supervision receives a sentence of con-
ditional discharge for some other offense.

Under the proposed statute, if the court wants to revoke
the sentence of probation or conditional discharge in any of
the first three of the above four situations, it must act be-
fore the defendant is released on parole, conditionally released
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(see 30.40 subd. lib], infra) or finally dischal'ged, whichever
occurs- first. This will eliminate any possible duplication:of
supervision and permit the defendant to make a clean start.
Moreover, it does not unduly restrict the court that imposed
the sentence of probation or of conditional discharge, because
if the court has grounds to revoke the sentence and wishes to
do so there is ample time for that purpose. No just objective
can be served by allowing the sentence to stand while the de-
fendant is on parole or after he has completed service of the
sentence of imprisonment.

The fourth situation, however, is somewhat different. Here
a sentence of conditional discharge is imposed while the
defendant is on parole (probation Could not be used). In this
case the court and the Parole BOard would retain concur-
rent jurisdiction (not supervision) so that the court• would
have time to ascertain whether its confidence had been mis-
placed. If the conditional sentence is not revoked it will be
deemed satisfied when the defendant is discharged from
parole.

The provisions of this subdivision apply only when the sen-
tence of imprisonment is a state prison sentence (indeter-
minate sentence) or a state reformatory sentence.

For purposes of comparison, the existing law is as follows.
If a person who is under a suspended sentence commits a
new crime, the period of suspension or probation is tolled dur-
ing any term of imprisonment imposed for the new crime
(Code of Cr.Proc., §§ 470-a, 933). If the term of impriSon-
ment is imposed for a previous crime, the period of the sus-
pended sentence or of probation would probably continue to
run (no authority has been found on the latter point).

§ 25.20 Sentence of absolute discharge

The sentence of absolute discharge proposed in this section
provides the court with an appropriate disposition where it
does not have any reason to impose a condition. The sentence
may be used in any case where conditional discharge can be
used. It is intended for use in the type of Case where the
court presently suspends sentence and never really expects to
see the defendant again. Instead of leaving the Judgment
sub judici, as would be the case with a suspended sentence
under existing law,. the court will make a final disposition.
The sentence cannot be revoked or modified and is, 0f COurse,
a final judgment of conviction. 

" ..... 
.

As in the case of conditional discharge the court will be
required to set forth its reasons, on the record, when the Sen-
tence is used for a felony.
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ARTICLE 30: SENTENCES OF IMPRISONMENT

The sentences of imprisonment set forth in the Proposed
Penal Law are designed to sel e three:basic objectives: (!):
deterrence; (2) incapacitation, i. e., remova! of dangerous
or harmful Persons from the community; and (3) rehabili-
tation of such persons. The relative importance of each
of these objectives:depends upon the Pal:ticular type of crime
involved and when sentencing-- he pa! icu!ar offender.

The term "deterrence" has been defined as "the preventive
effect which actual or threatened Punishment Of offenders

5 Section 80 of the act defines the term "offence the sentence for which
is fixed by law" a "s an offence for whmh the court is required to sentence:
the offender to death or imprisonment for Hfe or to detentii)'n during
tits Majesty's pleasure."
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It is relevant o note ha the sentences of conditionaI
and absolhte discharge as proposed in this act are adaptation
of dispositions provided in the British Criminal Justice Ach
of 1948. Section seven of that Act provides as follows:

"7. 
Absolute and conditional discharge.--(1) Where

a court by or before which a person is convicfed of
an offence (not being an offence the sentence for -
which is fixed by law) is of opinion, having regard
to the circumstances including the nature of: the
offence and the character of the offender, that it is
inexpedient to inflict punishment and that a proba- .
tion order is not appropriate, the cour may make an
order discharging him absolutely, or, if the court
thinks fit, discharging him subject to the condition 
that he commits no Offence during such period, not
exceeding twelve months from the date of the order, :::
as may be specified therein.

"(2) 
An order discharging a person Subject to Such

a condition as aforesaid is in this Act referred to as'an 
order for conditional discharge', and the period

specified in any such order as 'the period of condi-
tional discharge.'

j"(3) Before making an order for conditional dis-
charge the court shall explain to the offender in ordi-
nary language that if he commits another offence
during the period of conditional discharge he willbe
liable to be sentenced f0rthe original0ffence. : :

"(4) 
Where, under the following provisions of::

this Part of this Act, a person conditionally dis-:
charged under this section is sentenced for the of- : :
fence in respect of which the order for." conditional:
discharge was made, that order shall cease to have
effect."

COMMISSION STAFF NOTES

aas "upon potential offenders." G The concept of: deterrence
has been the subject of controversb> and there are some who
doubt the efficacy of actual or threatened punishment as a
crime prevention factory But even these critics are willing •

• to concede that "for some people, no doubt, a state of moral
indecision is sometimes resolved by the fear of punish-
ment." 8 Modern experts recognize that IiOt all individuals
are equally deterred by the tlu'eat of the possible applica-
tion of a particular sanction; that some :types of crimes
are notso well subject to repressive controls as others; and
that the present state of knowledge in the behavioral sciences
does not permit accurate measurement of the deterrent effecL
However, these considerations notwithstanding, they still
consider deterrence one of the fundamental objectives of the
sentencing function) . : . .. : .

: Incapacitationand rehabilitation are---at least where prison
sentences are concerned--closely related objectives,' An of-
fender who is likely to continue to inflict serious injury upon
vital community interests cannot be allowed:to remain at
large in the community. Therefore, he is committed to an
institution. While he is so imprisoned, it is hoped: that
treatment measures will redirect his attitUdes and behavior,

.or that the experience of imprisonment will make him re-
luctant to commit another offense and thereby Chance ;an
additional term (this is usually called "intimidation"): or, in
some cases, that the drives impelling his criminal conduct
will burn out or b'ecome less poignant. =The controversies in
his area do not involve" the validity of: these objectives: they

involve the manner in which the principles are to be applied. In
the vast majority of cases our limited knowledge and l'esources

. are such that it is extremely difficult to determine at the time
of sentencing, or even at the time of parole, release,: whether
an offender is likely to persist in Criminal c0nduct. !v[ol:ePYer,
it :is virtually impossible for a sentencing .judge t_o evaluate
the impact that imprisonment wi!l have upon a particular of-
fender. Therefore, failure t9 impose dsentence of imprison-
merit involves a risk to the community, and the use of impris-
onment involves the risk of destroying an individual--!ndeed,

6 ffolm C. Ball, "The Deterrence Concept m Crlmmol0gY and ]Caw,
ft. Crim. L., vol. 46no. 3, p. 347; quoted in Tapt)an,:"Crime, Zustice and
Correction," p. 247 (1960). : 

• 
" : . : :

7 See ]Zenry reihofen, chapter on .Punishment and Treatment" (Ch.
:18), in"The Law of Criminal Correction" by Sol l ubin (!963)-

Slg.,at p. 658.= . .: . % 
"" 

..... : : : :-

9 Lloyd E. Ohlen an'd rank Z. Remington, 'Sentencin'g : Structure :
Its Effect Upon Systems for tile Administration o criminal Zustice,"
23 Law & Contemp. Prob. 495, 497 (1958); flames V. Bennett, 

'if_a-

dividualizing .the Sentencing .Function," 27 I .R.D. 359, 363; Tappan,
"Crime 5ustice .'rod Correction" pP. 243-255 (1960); ffudge Z0hn S.
Palmore, "Sentencing and Correction: The Black Sheep of the Criminal
:Law," Federal Probation (Dec. 1962). 

".: "v.: 
: : :
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many times, a family. In cases where imprisonment is clearly
necessary, the same considerations must be weighed in fixing
the length of the sentence. When balancing these risks one
must also weigh the harmfulness of the particular criminal
conduct; the fact that the offender will have to return to the
community at some time; and the tremendous cost of main-
taining a prisoner.lO

Because of the fact that the deterrent effect cannot be
measured and the fact that neither the legislature nor the
courts can predict with any degree of accuracy whether im-
prisonment will reforma Person or how long this will take,
it is difficult, if not impossible, to design a sentencing struc-
ture that will assure the accomplishment of the previously star-
ed objectives. The best that can be done with Our present
knowledge and practical limitations is to construct a system
that allows adequate scope for the accomplishment of these
objectives.

In constructing such a system the primary question to be
resolved is whether to continue our present practice of gear-
ing the length and nature of the sentence the court is au-
thorized to impose to the seriousness of the crime; or to adopt
a system where £he length and nature of the authorized sen-
fence is basedsolely upon the character of the offender.
The problem involved is whether to give the court authority
to use its discretion in deciding whetlier to impose a long sen-
tence for a serious crime, or to restrict the court by requiring
proof of defendant's bad character, or that the defendant is
dangerous, as a legal prerequisite to the court's authority
to use its discretion to impose a long sentence.

The latter type of system was recently proposed in the
:"Model Sentencing Act" of the National Council on Grime and
Delinquency. :This act provides a five-year discretionary
maximum term with no minimum period of imprisonment for
all felonies, except murder in the first degree, for which a
life term is provided (§§ 7/9). The act also provides an* ex-
tended term with no minimum and a discretionary maxi-
mum of thirty years for "dangerous offenders." This could
be imposed if the court finds that any one of the following
grounds exists (§ 5) :

"(a) 
The defendant is being sentenced for a felony

in which he inflicted or attempted to inflict serious
bodily harm, and the court finds that he is suffering
from a severe personality disorder indicating a pro-
pensity toward criminal activity. (b) The defendant
is being sentenced for a crime which seriously en-
dangered the life or safety of another, has been pre=

lo The cost ofmaintainlng a prisoner in state prison is approximate-
ly $7.00 per day. The cost of supervising a person on probation is less
than $1.00 per day.

viously convicted of one or more felonies not related
to the instant crime as a single criminal episode,
and the court finds that he is suffering from a severe

o personality disorder indicating a propensity toward
criminal activity. (c) The defendant is being sen-
tenced for the crime of extortion, compulsory prosti-
tution, selling or knowingly and unlawfully trans-
porting narcotics, or other felony, committed as part
of a continuing criminal activity in concert with one
or more persons."

Hedging slightly, the act contains an optional provision au-
thorizing a discretionary maximum term of ten years for
"atrocious crimes": i. e., ,murder, second degree ; arson;
forcible rape; robbery while armed with a deadly weapon;
mayhem; bombing of an airplane, vehicle, vessel, building, or
other structure." (§ 8).

The A.L.I. Model Penal Code bases the length and nature
of the authorized sentences in part upon the seriousness of
the felony involved and in part upon the character of the
offender. That Code divides all felonies into three categories
with ordinary terms as follows (§§ 6.01, 6.06) :

Class of Felony M_in. Term Max. Term

1st Deg. 
" 

Not less than one nor Life imprisonment
more than ten years

2rid Deg. Not less than one nor Ten years
more than three years

Brd Deg. " Not less than one nor Five yeal's
more than two years

In considering these terms, it should be noted: that the
minima are to be fixed by the court within the limits indicated
and the maxima must be as provided in the statute. Also,
five years must be added to each maximum term for• a special
parole term provided by the act (§ 6.10).

The Model Penal Code then provides extended terms that
can be imposed in four different situations (§§ 6.07, 7.03).
These terms are as fol!ows (§ 6.07) ::

Class of Felony

1st Deg.l!

. J:wentY years
3rd Deg. Not less than one nor Not !ess than five

more than three years nor more than ten
• 

::
years

11 Comparison of this term with the ordinary term for a ist degree fel-
ony reveals that the court has the same discretionary authority under
both. Therefore; the case of a 1st degree felony, the extended term
is significant only where the court announces that it is imposing one.

2rid Deg.

Iin. Term

Not less than five nor
more than ten years
Not less than one nor
more than five years

l%'[a_x. Term

Life imprisonment

Not less than [en
nor more than
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Of the four situations in which these "extended" sentences
may be imposed, one is:based upon the number of the offend-
er's prior.c0nvictions (i. e., habitual offender) and one is
proposed as an alternative to co}mecutive sentences for mul-
tiple offenders (§ 7.03). The special problems involved in
sentencing habitua! and multiple offenders are discussed,
infra, in the comments to proposed sections 30.10 and 30.30
respectively. It is submitted that these situations can be
dealt with quite satisfactorily within the framework of a
structure that gears the length and nature of the authorized
sentence to the.seriousness of the crime involved.
: 

The other two situations set forth in the Model Penal Code
as prerequisites for the ex ended term cover "professional
criminals" and dangerous offenders. These are as •follows
(§ 7.03) : ...... ....

"(2). The defendant is a professional :criminal whose: ::
Commitmentfor an extended term is necessary for
protection of the public. :

The Court shall not make such a finding unless the
defendant is over twenty-one years of age and:

(a) the circumstances of the crime show thaL'-
the defendant has knowingly devoted himself to
crimina! activity as a major source of livelihood;
or

(b) the defendant has substantial income or re-
sources not exp!ained to be derived from a
source other than criminal activity.

(3) The defendant is a dangerous, mentally ab-
no! nal :person whose commitment for an extended
term is necessary for protection Of the public. :

The Court shall not make such a finding unless the
defendant has been subjected to a psychiatric exam-
ination resulting in the conclusions that his mental-
conditipn is gravely abnormal; that his criminal con-
duct has been characterized by a pattern of repeti- :
tiye or compulsive behavior or by persistent aggres-
sive behavior with heedless indifference to conse-
quences; and that such condition makes him:a se-
rious danger to others." - :

Both of these model acts, therefore, provide two different
authorized sentences for.each felony. The first sentence--the
ordinary term--is available to the court on the basis of the
conviction itself. The second sentence-Uthe extended term--
iS=available if the defendant is shown to be a dangerous
offender or a professional criminal. This furnishes the

court with the 10ng sentences that ihay be necessary in deal-
ing with dangerous offenders or professional Criminals and
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deprives it of discretion to use those sentences incases that
do not fit within the statutory criteria. Thus, in theory,
these systems provide protection to the public and at the
same time guard against abusive and unwarranted use Of
long terms of imprisonment.

The primary difficulty With 
'any 

such system lies in the
procedure that would have to be used to establish the pre-
requisites for the extended terms. When the authorized
ordinary maximum telun for a crime is, for example, five
years-but the court can impose an extended term with a
maximum of ten years (M.B.C.) or thirty years (M.S.A.)
where certain prerequisites are found to exist, essential fair-
ness and our Federal and State Constitutions require that
the findings be based upon evidence adduced at a hearing
that satisfies the requirements of due process,l The Com-
mission's staff believe that in this context a due process
hearing requires the right of confrontation and cross exam-
ination, and that a system which does not provide the right
of confrontation and cross examination is of too doubtful
validity to propose. 3 They also think that if a ful! hearing
is required, the system would be impractical to use because
it would require disclosure of the confidential sources of in-
formation in the probation report and might well be complex
and lengthy. 4

The N.C.C.D. Model Sentencing Act (§ 4) grants the de-
fendant the l ght of confr0ntation and cross examination:
(something which counsel for the N.C.C.D. has previously
characterized as "impractica!")i5 However, the act does not
contain any express provision to indicate whether the defend:

12 See People v. Rosen, 208 N.Y; 169, 172, 101 N.E. 855 (1913) i Oy-
]or v. :Boles, 368 U.S. 448, 452, $2 Sup.Ct. 501 (1962) ; U. S. ex rel. Col-
]ins v. Claudy, 204 F.2d 624, 628 (3d Cir. 1953) cert. denied, 343 U.S.
954.

13Iq.Y.c0nst., Art.l, § 6; See People v. Caruso;'249 1V.Y. 302, $06,
164 N.E. 10G (1928) ; People v. Sandoval, 262 App.Div. 288, 290, 28 N.
Y.S.2d 370 (lst Dept. 1940);. d. Matter of Long, 287 N.Y. 449, 455,
40 l .E.2d 247 (1942); see also U.S.Const.Amend. VI; cf. Greene v.
]k[cElroy, 360 U.S. 474, 496--497i 79 Sup.Gt. 1400 (1959).

14Consider the tests of professi0nality et forth.in these codes. It
would be a rare case where evidence admitted at the trial would estab-
lish, for example, that the defendant has "substantial income or resourc-
es not explained to be derived from a source other than criminal activ-
ity" (] LP.O., 7.03 [2] [b] ). And, of course, if the defendant pleads
guilty to the crime, the ouly facts before the court would be those
directly admitted by the plea. See People v. Griffiu, 7 N.Y.2d 511,199
N.Y.S.2d 674, 166 N.E.2d 684 (1960). hearing oa this issue could
well involve many complications that inhere in a prosecutioa-for-in-
come tax evmsion based upoa the "net worth" theory. (The "net
worth" theory problems are discussed in Itol]and v. United States, 348
U.S. 121, 75 Sup.Ct. 127 [1954].) . -

15 Sol Rub[u, "Probation'and Due Process: of Law," Focus, vol; 31, NO.
2 p. 40 at p. 42 (Mar. 1952). 

" 
:
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ant is to be allowed to Present evidence in- his own behalf.
The lVodel Penal Code attempts to solve the problem by grant-
ing the defendant a hearing on notice. This hearing would
afford the defendant notice of the ground for the extended
term, the right to hear and controvert the evidence against
him and an opportunity to offer evidence in his own behalf.
Section 7.07(6). However, under this formulation the de-
fendant does not have to be told the sources of "confidential
information" and would not have to be given an opportunity
to confront and cross examine. 

'

A majority of the Commission was sufficiently impressed
by the aforesaid doubts to forgo proposal of a system under
which the sentence authorized by law would depend upon
formal findings as to character factors. Therefore, the pro-
posed Pena! Law does not adopt such a system. Due recog-
nition of individual factors is, of course, essential to the exer-
cise of sentencing discretion; but, on balance, other consid-
erations outweigh the use of these factors as statutory limi-
tations on the court's authority to exercise discretion.

The approach of the proposed sentencing structure is t0
rely upon the gravity of the offense as the legal criterion for
the length and nature of the authorized sentence (except for
certain recidivists), and to balance control over the sentence
among the legislative, executive and judicial branches so that
each of these agencies exercises authority in accordance with
the individual factors that lie within its special areas of
competence.

The seriousness of the crime is an indication of the pub-
lic's need for protectfon and of the offender's need for con-
trol.! It is also a practical limitation upon the length of
the sentence that ought to be used. For example, it may well
be true that a maximum sentence of one year is not sufficient
to effectuate any of the basic purposes Of the structure in the
case of certain misdemeanants. But authorization of a longer
sentence would subject the misdemeanant to a degree of con-
trol that would be out of proportion to the possible dangers
to society from the particular criminal conduct.

Under the proposed structure, the: Legislature expresses,
in terms of sentencing limits, society's view of the gravity
of particular criminal conduct. This sets the outside limits of
penal discipline for particular conduct. The Legislature then
distributes the authority to control the sentence, within such
limits, in such fashion as to enable the court, the institu-
tional authority and the parole board each to sel ce its proper

16 See, e. g. h'r0del Penal Code commentary to § 6.01 (Tent. Draft No.
2, p. 10); Tappan, "Crime, Justice and Correction," p. 272 (1960);
Henry M. Hart, Jr., "The Aims of the Criminal Law," 23 Law & Con-
temp. Prob, 401, 426 (Summer 1958).
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purpose and, within its special sphere of competence, to in-
dividualize the sentence.

In formulating the proposed sentences of imprisonment
the Commission has taken special note of the complex and dif-
ficult problems involved in determining the type of commit-
ment that ought to be used in the ease of an offender who,
though legally sane, is in a gravely abnormal mental condi-
tion. This, of course, includes the so-called "-sexual psycho-
path" who is presently liable to a "one-day to life" prison term
under Chapter 525 of the Laws of 1950 (see App., pp. A12-
13). The Commission has not adopted the "one-day to life'!
sentence and the proposed sentencing structure does not pro-
vide any other special form of commitment for these cases.
The problems are presently under study and the Commission
intends to submit a separate repor together with separate
recommendations in the near future. The report will also
include recommendations on the somewhat similar problems
involved in the sentencing of "mental defectives."

§ 30.00 Indeterminate sentence of imprisenment for felony

Subdivision 1. Indeterminate sentence

This subdivision describes the basic sentence of imprison-
ment for a felony. As under existing law it defines that sen-
tence as an "indetel ninate sentence" (Penal Law, § 2189).
And, as under existing law, the subdivision provides that the
court is the agency that will fix the maximum term of file
sentence (App., pp. A4-5).

The primal:v change reflected in the subdivision relates to
the manner of fixing the minimum period that must be
served before the offender is eligible for parole. Under the
existing law the minimum of an indeteHninate sentence must
be fixed by the court (App., pp. A4-5). The proposed sub-
division states that the minimum shall be "as provided in sub-
division thi'ee." This is to accommodate a system where the
court is not obliged to fix the minimum, except for a class
A felony. Another change that was made to accommodate
this system and also to accommodate certain provisions with
respect to multiple sentences (see comments to § 30.30, infra),
is that the minimum is described as the "minimum period of
imprisonment" rather than the "minimum tei n."

Subdivision 2. Maximum tel-m of sentence

Subdivision two prescribes the maximum tel:ms that may
be imposed for the various classes of felonies. With the ex-
ception of the mandatory life term for a class A felony, the
length of the term is to be fixed by the court within the ap-
plicable limits set forth. This is in accordance with present
practice (see App., pp. A4-5) and is considered more de-
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sirable than a system where th& court imposes a statutory:
maximum (see e. g., Model Penal Code, P.O.D., § 6.06).

A structure that vests the court with authority to fix the
maximum within the statutory range is favored by the Com-
mission because a crime that fits a single statutory definition
may be committed under varying circumstances, and the
court is the agency best equipped to evaluate these circum-
stances. Moreover, in many cases, the COUlt has a substantia!
amount of infol nation available concerning the offender's his-
tory, character and condition. Thus, the authority to fix the
maximum allows the court to tailor the sentence to the many
individual considerations involved in each case.

The lengths of the authorized telunS are designed so as to
allow the COUlt discretion to impose long sentences where
serious crimes are involved and when sentencing for crimes
that are usually committed by professionals.17 For all other
crimes the maxima are relatively sholt. :

In considering the lengths of the authorized sentences it
Should be noted that the sentencing structure contains pro-
visions which enable the Board of Parole and the Department
of Correction to dea! with a prisoner in the light of post:
commitment developments. Certain new provisions with re-
spect to the minimum period of imprisonment are designed
to vest the Board of Parole with more authority than it
now has (§ 30.00 subd: 3, § 30.30 subd.: 1). In the event
that the Board does not act, any prisoner who has:lived
up to the requirements set folth by the institutional authori-
ties is eligible for mandat01T parole (i. e., "conditional re-
!ease") after he has served two-thirds of his maximum term
(§ 30.30 subd. 4, § 30A0 Subd. I [b]).

The foregoing :factors will also tend tO alleviate, injustices:
that may occur through disparity in sentencing.1s-

17 The crimes covered by the long-term imprisonment categories re as,
follows :

Class A
h'Iurder.
Kidnapping.

Class B
Assault 1£
Burglary 1.

fansianghter 1,
Rape 1.
Sodomy I.
Arson I.
Robbery 1.
Criminally selling
narcotics 1.

Class C
:Burglary 2. 

" "

Grand larceny i - -
(by certain extortionate means).

Forgery 1. -.
Criminal possession of a
forged instrument 1. -
Promoting prostitution 1 ....
h'Ianslanghter 2.

rson 2. ,
Robbery 2. ..
Criminally possessing narcotics 12
Criminally selling narcotics 2/

lS It should, also be noted that the recently authorized sentencing in-
stitutes for judges will be of tremendous significance in developing stand-
ards for the intelligent exercise of discretion in sentencing. See Judici-
ary Law, § 23 t-a. -
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The provision requil ng hat the maximum enn of an in-
determinate sentence be at least three years is new. Its
primary purpose is to assure that the Parole Board will have
an adequate opportunity to supel ise the prisoner's orde2"ly
return to the community. Under existing law the.experience
has been that approximately twenty per cent of all state
prison sentences are for maximum terms of less than three
years.1" However, when viewed in conjunction with other
new requirements, the tln-ee year provision should not effect
an increase in the time actuMly spent in prison. A person
committed under a maximum term of three years will be
eligible for parole after serving one year of his sentence (§
30.00 subd. 3). If he is not paroled he can, in any event, earn
conditional release after two years (§ 30.30 subd. 4). Thus,
any prisoner committed under a three year maximum term
who lives up to institutional requirements would not be kept
in prison for more than two years.

Subdivision 3. Minimum period of imprisonment
Subdivision three provides the minimum periods of im-

prisonment and the manner in which those minima are to be
fixed. The significance of the minimum period under the
proposed law is the same as that of the minimum term under
existing law: it governs the length of time the prisoner must
serve before he is eligible to be considered for parole. :

As under existing law (Penal Law, §§ 2183, 2189) the mini-
mum period can in no case be less than• one year. This is
generally considered an institutional necessity, l oreover,
release on parole in less than one year would be inconsistent
with the basic purpose of the court's sentence.

When a sentence of imprisonment is imposed for a class A
felony (murder or kidnapping) the minimum period of im-
prisonment is to be fixed by the eou! and specified in the
sentence. This minimum cannot be less than fifteen years
nor more than twenty-five years. In considering this range it
should be noted that the proposed Penal Law does not grant
any good behavior al!owanee against the minimum period of
imprisonment (see comments § 30230 subd. 4) and, hence, the
fifteen to twenty-five year range is approximately the same
as the existing minima for the crimes involved:

Under existing law a person convicted of murder in the first
degree and not sentenced to death is subject to a forty-year
minimum term which can be reduced by one-third, through
good behavior allowances, tO twenty-six "years and eight
months. In the case of murder in the second degree or kid-
napping (under Certain circumstances), the existing manda-

19 Computed from the reports of the State Commission of Correction
for the three years 1960-1962.
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tory minimum term is Tenty years which can be reduced by
one-third, through good behavior allowances, to thirteen
years and four months (see App., pp. A4-6, 14). Under ex-
isting law the coul has no power to deal with the minimum
tel n for murder in the first degree. But the twenty-year
mandatoiT minimum for murder in the second degree or for
kidnapping may be increased by the coui in its discretion to
any higher figure. (However, if the court imposes a minimum
of more than thirty years, the minimum will be calculatedas
thirty years, less good behavior allowances [Penal Law, §
1945 subd. 7].) Since the proposed Penal Law abolishes

-the distinction between murder in the first and second clegree,
the proposed range of fifteen to twenty-five years approxi-
mates the existing minima for these cldmes. : -

The general one-year minimum and the fifteen year manda-
t0 _T minimum for a class A felony are the only mandatory
minima in the proposed law. (For examples of mandatoiT
minima under existing law, see App., pp. A6-8.)

In the area of sentencing the Legislature must necessarily
deal with and in terms of broad principles. It cannot, in the
nature of things, anticipate and deal with all the individual Cir-
cumstances of offenses and of individual offenders. Legisla-
tion that requires a cou! to impose a high minimum sentence
without regard to the circumstances of the crime or the his-
tory, character and condition of the perpetrator calls for an
arbitrary disposition, which can be more destructive than help-
ful. Mol'eover, it seems somewhat paradoxical for the law to
provide--as it presently does for almost al! crimes which carry
mandatory minima--that a court may either suspend sentence
or commit the defendant under a sentence that deprives him of
parole eligibility for at least a Specified number of years. If the
court is to be entrusted--as it should be---with authority to
decide whether to impose a sanction, it Can certainly be en-
trusted with authority to decide whether a minimum period
of imprisonment in excess of one year is necessary.

In this Connection it should be noted that the question
of whether there ought to be any minimum period of im-
prisonment in excess of one year at all--court imposed or oth-
erwise--is the subject of considerable Controversy. The Com-
mission was however of the view that in the case of class A fel-
onies, involving the most heinous crimes] a substantial mini-
mum period of imprisonment is necessaiT, both to reassure
the community and to provide a viable alternative to capital
punishment. 

• 
In the case of less serious felonies the need for

any minimum becbmes more arguable, but the Commission
considers that in' appropriate cases a reasonable minimum
fixed by the court at the time of sentence---may be necessary
to prevent the disposition from depreciating the gravity of the

28O
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offense and thus weakening the deterrent impact of the system
as a whole.

The proposed subdivision gives the coul discretionaiT au-
thority to fix a minimum period of imprisonment in the case
of a class B, C or D felony. If the court does not fix a mini-
mum in these cases, and in the case of any class E felony, the
minimum is to be fixed by the Board of Parole.

The court's authority to fix the minimum for a class B, C
or D felony is Set forth in paragraph (b). This provision
states that the court may fix the minimum if it is of the
"opinion," after considering the various factors set forth, that
a minimum period of imprisonment is necessary in order to
serve the ends of justice and best interests of the public.
The statute does not require proof of any fact as a prereq-
uisite to the exercise of the coui 's authority to fix the rain-

• imum: it leaves the matter entirely within the court's discre-
tion. The sole purpose of the language is to indicate that a
minimum does not have to be imposed as a mattea'-of-course.
Under existing law the minimum must be fixed by the court
(Pena! Law, § 2189) and the practice has been to impose a
minimum in excess of one year. (Approximately 90% of the
indeterminate sentences imposed have minima that are in ex-
cess Of one year.) "Q The proposed statute is designed so as
to draw attenti0n to the fact that a court imposed minimum
is not a necessaiT component of the sentence. However,
where the court does fix a minimum, the minimum is to be
specified in the sentence.

In order to aid the court in focusing upon the purpose of
the minimum, and as a method of explaining the sentence to
the public and the offender, the statute requires that whenever
a minimum period of imprisonment:is imposed for a class
B, C, or D felony the court must state the reasons for its
action on the record.

The extent of the court's control over the minimum, under
the new provision, is approximately the same as under
existing law. However, the new provision does change the
court's degree of control over the ratio of the minimum to
the maximum term imposed. Under existing law the coui
may impose a minimum not exceeding one-half of he statu-
tory maximum (see App., p. AS). Under the proposed law
the coui% may fix a minimum not exceeding one-third of the
maximum term actually imposed.

20 During the three years 1960-1962 approximately 7 00 persons were
committed to iXTew York State prisons under indeterminate sentences
(excluding one day to life). Of this number approximately 6950 received

sentences with minima in excess of one year and approximately 5400
persons received sentences with minima of two years or more. (Com-
puted from reports of the State Commission of Correction.)
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Control over the length is approximately the same because
the existing law allows the prisoner to eal"n a one-third reduc-
tion of his minimum tetra (' good time"), and the proposed
law does not allow this reduction against the minimum.

Control over the ratio is different:because the existing law
llows the coui% to fix a minimum Of not more than one-half

of the statutory maximum. The proposed law prevents the
ninimum from exceeding one-third of the maximum term that

is actually imposed. The reason for this change is to prevent
sentence where the minimum and maximum are so close to-

gether as to deprive the Board of Parole of an adequate
-opportunity to supelwise the prisoner for a reasonable period.

In considering.the desirability of allowing the court to re-
tain authority to fix a minimum as high as one-third of the
znaximum term imposed, it might be noted that this ratio also
approximates the national average for time selwed under im-
prisonment before first release on parole is granted.21

Paragraph (c) of subdivision three of the proposed section
provides that where the coui% does not fix the minimum, the
minimum isto be fixed by the Board of Parole, in accordance
vith the provisions of the Com'ection Law. The appropriate
Correction Law provisions have not as yet been drafted.
:However, the Commission's intention is to provide a procedure
similar to the one recently instituted by the Board of Parole
for dealing with indefinite sentences (refoi natory terms).
Briefly stated, the Board would, within several months after
a prisoner sentenced without a court-fixed minimum arrives
at the institution, study all pertinent data and inteiwiew the
prisoner. At that time goals could be set and the Board
would fix a minimum period (this could not be less than one
year). The ndnimum so fixed would have the same signifi-
cance as a could-imposed minimum:it would determine the
time at which the prisoner would be considered for parole. As
with the court-imposed minimum, selwice of such period
would not mean that the Board is required to parole the
pldsoner, but merely that the prisoner will be considered for
parole. However, unlike the eourt-imposed minimum, the
Board would have the authority tO lower the minimum that it
originally fixed.

The above-described procedure allows the Board to deal
with a prisoner in accordance with his post-commitment de-
velopment. It also fosters the application of unifoi m stand-
ards to all prisoners.

-°i See National Prisoner Statistics, Prisoners Released from Federal
md State Institutions, table 56 (1960). The average sentence to a state
institution in the United States in 1960 was for a term or maximum
term of appro mately 7 years (81.2 months). The average time
served before ill"st release was 28.4 months, or 34.6% of the term.
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§30.05 Alternative definite: sentence .for class D or E felony
This section provides the court with discretionary authority

to impose a definite sentence of one year or less when sen-
tencing for a class D or E felony. In such a case commit-
ment would be to a county facility and not to the State De-
partment of Com'ection (see comments to § 30.20). The au-
thority herein provided is substantially the same as the au-
thority the court has under existing law (App., pp. A5, A2€-
29). One change has been made. Under existing law the
court may impose this sentence for any felony that has no
mandatory minimum term, irrespective of the gravity of the
crime (e. g., Rape 1, Assault 1, Arson 1). Under the pro-
posed law the use of t_his sentence is limited to the two lowest.
classes of felony.. • :

In view of the present lack of rehabilitative facilities in
most county colwectional institutions, the CommiSsion was
somewhat reluctant to recommend retention of a definite sen-
tence for any felony. However, when viewed in conjunction
with the new provision for supei /ised conditional release
from county correctional institutions (§ 30.40 subd. 2, infra)
and the provision for the establishment of regional county
institutions (see comments, § 30.20 subd. 2, infra),: a definite
sentence could prove useful in the two categories mentioned
above. This would be especially true in circumstances where
the court feels that the maximum term of at least three
years, which is required by the proposed law for any indeter-
minate sentence, would selwe no. useful purpoSe. : :

§ 30.i0 Sentence of imprisonment'for persistentfel0ny offender
This section provides the coui with discretionary author-

ity to impose the sentence of imprisonment specified for a
class A felony (minimum 15-25 Years, maximum life im-
prisonment) upon a person who cOmmits a felony (any Class)
after having been incarcerated fo " two separate felOnies, the
second of which was Committed subsequent t inca2"ceration
for the first. The purpose of the statute is to allow the c0u!
to use a sentence that includes extended incarceration and
lifetime supervision for persons .who persist in committing
serious crimes after having been subjected to repeated teimls
of imprisonment.

Persistent-offender legislation is not new t0 the law and
certainly not new to New York State. This state was the
first in the country to have such legislation (L.1796, ch. 30).
The statutoiT provisions, of course, vary from state to state.
At the present time virtually alt of the states have somepr0
vision which either requires• or permits an increased sentence
based upon a prior convicti0n or convictions, and approxi-
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mately one-half of the. States' authorize life-sentences upon
third or foLu'th felony convictions.

Under existing New York law when the Court sentences a
second or third felony offender it may either suspend Sentence
or impose an indeterminate sentence with a minimum that
must be not less than one-half of the statutoi: maximum and
a maximum that may be double the statutoiT maximum. A
third narcotic felony offender must be sentenced to imprison-
ment with a minimum of at least fifteen years and a maximum
that must be life imprisonment. A fourth felony offender
(any type) must be sentenced to imprisonment with a mini-
mum equal to the statutolT maximum for the latest crime, or
fifteen years, whichever is greater and a maximum that must
be life imprisonment (for a detailed analysis of these provi-
sions see App., pp. A9-11).

The primaiT objection to the existing New York provisions
is the mandatoi feature, which requires the court to blind
itself to all relevant sentencing criteria, such as the circum-
stances surrounding the crime for which sentence is to be im-
posed, the nature and circumstances of the previous crimes,
and the histoiT, character and condition of the offender.
Another major objection is that a person may have been con-
victed of all three previous felonies at one time and become
subject to the mandatory life term upon his :second encounter
with correctional processes. See People v. Taylor, 16 App.
Div.2d 944, 229 N.Y.S.2d 862 (2d Dept.1962), aff'd mem.
13 N.Y.2d 675. This, of course, is also a corrollary of the
mandatory aspect. An additional objection is that the ordi-
nary terms for felonies provide adequate latitude for sentenc-
ing second offenders, and there is:no reason to provide a spe:
cial sentence for such offenders.

Subdivision 1. Definition of Persistent felony offender
Subdivision one defines the circumstances under which the

special sentence can be used. This subdivision changes exist-'
ing law in the following respects.

Under the proposed provision the life-sentence may be used
in the court's discretion, on the third or subsequent felony
conviction (par. [a]). Existing law provides high manda-
toiT minima for second and third offenders but not a life
maximum. Under existing law third narcotic felony offenders
and fourth felony offenders (any kind) must receive alife
maximum. .

Under the proposed provision a previous conviction is not
counted unless the defendant was sentenced tO imprisonment
for a teiun in excess of One year, or received a subsequently
commuted death sentence, and actually was impidsoned under
the sentence (par.. [b], [i], [ill). Under existing law a con-
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viction for which sentence or• the execution thereof was
suspended is not counted for the purpose of ascertaining
whether a person is a third or fourth felony offender
(see App., pp. A10-11), Therefore, this aspect is substan-
tially the same. However, under the existing law, if any sen=
fence at all was imposed .for a prior felony (presumably. even
a fine), the conviction woul& be counted in ascel aining the
number of previous convictions. In accordancewith the aim
of the proposed law to reset're this special sentence for only
those who persist in committing serious crimes after repeated
exposure to pena! sanctions, pa!-agraph (b) (i) of subdivision
one provides that the previous sentence does not count unless
it was for a term Of imprisonment in excess of one Year. The
indefinite commitment for "mentai defectives" will no longer
count (see People ex tel. ViSchi v. l Iai in, 8 N.Y.2d 63, 201
N.Y.S.2d 753, 168 N.E.2d 94 [1960]); and the indefinite re-
format0i-y period--with no minimum or maximum term--
will no longer be counted:

Under the proPosedprovision a conviction of a "crime" in
any other ju!:isdiction will be counted, in'espective of whether
such crime would have been a felony in this state. The test
would be whether the offender was actually impris0ned under
a sentence with a term in excess of one year or under a com-
muted death sentence. Pursuant to existing laW, the test is
whether the crime would have been: a felony inNew York
State. This is an extremely difficult ruleto administer. It in-
volves a myriad of complex distinctions and, moreover, it may
often mandate rejection of substance for highly technical rea-
sons (See e. g., Beoplev..Olah, 300 NY. 96,89 N.E.2d 329
[1949]). It is true that the proposed test permits the court to
base a persistent offender sentence upon a prior out of state
conviction for an act which, if committed here, would be a mis-
demeanor or v 0uld, not even-be a-crime. But:there is cer-

tainly nothing unj st or illogical: in permitting the coui% to
consider the prevailing norms: in the jurisdiction where the
act was committed (seecommentary, lV!ode!:Benal Code, Tent.
draft No. 2, p. 47). h{oreover, certain serious Federal
crimes are not: crimes under the laws of this: State .... The
discretionary {eature allows the • coUi% to weigh the : sub-
stance of the fol;eign:conviction and consider, all of the cir-
cumstances. This will.provide fairness to :the offender and
protection for the publi'c. : :

Under the pi-oposed law two Or more prior felony convic/
tions will count as one, unless one of the felonies was com-
mitted after imprisonment under sentence for a pidor felony
had' commenced (Subd. l [c]). Thus, a person Who commits
fetony 1 and felony 2 before he is imprisoned under a Sentence
for either, will--after he has been:imprisoned under sentence
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30.15 Sentences of imprisonment for misdemeanors and violation

This section sets forth the short term or "definite" sentences
ox :rmn-:felonious offenses;. In considering the lengths of

.286

for either or both--be considered to have; only One prior
felony conviction for the purposes of this section. But if he
commits felony 2 at any time after commencement of im-
prisonment under sentence for felony 1, he will--after he has
been imprisoned under sentence for felony 2---be considered
to have two prior felony convictions for the purposes of this
section. This is substantially different from the existing law
(see App., pp. A9-10).

The only other change to be noted iS one of relatively minor
significance. Under existing law a prior conviction is counted
even though the defendant Was pardoned On the ground of
innocence. People ex rel. Prisament v. Brophy, 287 N.Y.
132, 38 N.E.2d 468 (1941j. As stated in the comments to the
/Model Penal Code (Tent. draft NO. 2, p. 48) i: 

#'To give no weight tO such an executive determina,
ion that the defendant did not commit :the crime iS,

:however, both unjust and anomalous. It Should be
-precluded bj" the statute, as it now is in some states.

ed, e. g., Cal.Pen.Code § 3045; Iowa Code § 747.7;
2Vlass.Gen.Laws c. 279, § 25; Utah Code § 103-1:18."

Paragraph (b) (iii) of subdivision one o the pr0posed Section
preclildes consideration of a crime for which the defendant
was pardoned on the ground of inn0cehcei

Subdivision 2. Authorized sentence .... .

Subdivision two authorizes the Court, in its discretion, t5
impose the sentence of imprisonment for a class A felony
vhen sentencing a persistent felony offender. This sentence

znay be used in lieu of the sentence of imprisonment provided
for the present felony. The prerequisites for the sentence
are (1) a finding that the defendant is a persistent felony
offender and (2) a statement on the record of the reasons.
why the court is of the opinion that "extended incarceration
and lifetime supervision will best serve the -public interest."
The procedure for proving that the defendant is a persist-
ent felony offender will be set forth in the proposed Code

f Criminal Procedure (the existing procedure is set forth in
:Penal Law, § 1943). The statutory specification--in proposed
-subdivision two--of the other factors that should be con-
- idered, and the requirement therein that the court set forth
5ts reasons for imposing the sentence, serve the same pur-
:poses as they do in connection with court fixed minimum
:periods of imprisonment (see comments to § 30.00 subd. 3,

.supra). : ....

§. 30.15

the terms for class A and B misdemeanOrs, it should be noted
that the terms are based, to a:large extent, upon the assump-'
tion that the Commission's proposal for "conditional release"
(§ 30.40 subd. 2, infra) will be accepted. In the absence of
a conditional release provision, the Commission would recom-
mend much shorter terms for these crimes.

The fundamental problem in the area of short-term impris-
onment is that very few county jails are equipped for any
sort of rehabilitative or correctional work. Penitentiarie
are somewhat better, but even these institutions find it diffi-.
cult to accomplish anything meaningful with their limiteff.
and crowded facilities.22 Therefore, a short term sentence,
functions in-:the main as a deterrent, and as intimidation.
While such functions are not to be disregarded, there is a sub-
stantial question as to whether--in the absence of a condition-
al release provision--a term in excess of sixty days for a class
B misdemeanor, or six months for a class A misdemeanor,
would be necessary or appropriate. :i

The vast majority of prisoners in county jails have no work
assignments, and the same is true of the largest penitentiary
inthe State (Rikers Island): MOreover, inthe c0unties thai;
do not have many prisoners, it is quite possible, for a prison-
er to serve out his time in solitary confinement. This is due
to the nec:essary segregation regulations c0ntai ed in the Coi'-
rectionLaw (§500-c).23 ' .:- 

• ..... '

In view Of. these factors-it is not surprising o find that
less than ten per cent of all sentences to county jails are for
terms of more than sixty days, n0twithstandipg the fact that
most misdemeanors carry a maximum term Of-0ne year/
Less than four per cent of County jail sentences are for terms
in excess of four months. And the number of sentences for-
terms in excess of ten months is negligible (134 out of 65,000,
during the last four years combined)3

22 Including the New York City Correctional Institution (Rikers-Ys -
land) there are 6 penitentiaries in tlds state (ti e legal status of a peni-
tentiary is discussed in the appendix, pp. A2'4-28). The other 5 ate in.
A.Ibany Co.;Erie Co., Monroe Co., Onondaga Co. (merged with Co . jail)
and Westchester Co. Only 2 of the 6 still have room to receive prison-
ers under contrac[ from Other counties (see App., p. A27): Onh'fal:clx
16, 1964, the R-ew York City Penitentiary; Which hasa capacity of 285.7.
had 5257 prisoners.

°3 For example, on a recent dsit to a certain count), jail, Commissib
representatives saw a 19 year old youth who was serving a.9 month sen-
tence for unlawful entry (reduced from ]3urgiary 3). Due to the fact
that he was tim only convicted male minor confined therein he spent lii
time in solitary confinement playing solitaire and reading newspapers

2 Computed from reports of the State Commission of Correction for=
the four years 1960-1963. Includes all counties outside of New Yor
City.
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'As might be expected, :penitentiary sentences run higher.
This, of course, is duein part to the fact that felons cannot
be sentenced to a county jail but can be sentenced to. a peni-
tentiary for one year or less. Approximately 0ne-third of the
sentences to penitentiaries outside New York City are for
terms in excess of sixty days. However, less than seven per
cent of the sentences are for terms in excess of six months. 5

The terms of definite sentences in New York City are slight-
ly higher than those imposed elsewhere in the State. In the
City of New York approximately twenty-five per-cent of all
definite sentences are for terms of more than sixty days, but
only about five per-cent are for terms in excess of six months ;
approximately three per-cent are for terms in excess of ten
months36 ....

Therefore, the proposed provision for conditional release
(§ 30.40, infra) is a key factor in the terms proposed for class
A and class B misdemeanors.

Subdivision 1. Class A misdemeanor
The sentence authorized for a class A misdemeanor is the

same as the sentence authorized for Serious misdemeanors
under existing law (e. g., Penal Law, § 1937). It is the iongest
term of imprisonment that can be imposed for an offense
that is tried without indictment and without the right to a
common law jury (App., pp. A1-14). Where a sentence in
excess of sixty days is imposed, the defendant will become
eligible for conditional release after Selwing thir days (§
30A0 subd. 2, infra).

Subdivision 2. Class B misdemeanor
This subdivision provides a maximum term of three months

for a class B misdemeanor. As in the case of a class A mis-
demeanor, a person sentenced to more than sixty days may be
conditionally released after serving thil Y days (§ 30.40, in-
frz).

Subdivision 3. Unclassified misdemeanor
The purpose 0f this subdivision is to leave the lengths of

the sentences for unclassified misdemeanors in the status quo.
The reasons for this are explained in the comments t0 section
15.10, supra. However, all otherprovisions of the sentencing
title will, of course, apply to sentences for unclassified mis-
demeanors. • 

....

25 The figures for peultentia des include commitments in default of
payment of fines, -calculated at the rate of $1. per day. Where a person
has been sentenced to a term of impl sonment and a fine, the figures in-
clude a combination of the two if the fine has not been paid before im-
p .isonment commenced.

s6 Computed from reports of the New York city Department of C0r-
rection for the three years 1960-1962.
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Subdivision 4. Violation

Subdivision 
four provides a uniform authorized maximum'

term 
of fifteen days for all violations defined in or outside of

the 
Penal Law. The only ex.ception would be where the sen-

tence 
for an offense defined outside the Penal Law is specifical-

ly prescribed 
in the law or ordinance that defines it, and con-

sists 
solely of a fine. In this case no term of imprisonment

may be imposed.

The 
fifteen-day maximum sentence represents a substan-

tial 
reduction in the terms authorized under existing law 

for

many 
non-criminal offenses. However, where an offense 

is

not 
deemed to be grave enough to be a crime, a sentence 

of

imprisonment 
is a severe sanction. The term should be 

no

more 
than a token that will selwe as a deterrent in cases where

a 
fine might be considered by the offender to be a 

"tax" 
or 

a

"license fee." In such cases, the prospect of imprisonment

oI 
an eIiod of time may well be viewed by the 0ffender:in an

f 
" 

Y P . ........ a nce as a sufficient deterrent.
entirely m eren gn , ,

In 
view of what has been said with respect to short term

imprisonment 
(see comments at the beginning of this sec-

tion) 
and in view of the fact that approximately two-thirds

of all county jail sentences imposed (including those imposed

for 
misdemeanors) are for terms of twenty days or less,27

the fifteen-day maximum herein proposed seems ample.

The 
reason for the exception with respect to violations defin-

ed outside the Penal Law and punishable by a fine alone is
that an individual appraisal of these offenses has not been
made. If such an appraisal were made, the Legislature might
.decide to convert some of the fines to civil penalties and

thereby 
remove the offenses from the ambit of the Criminal

law. 
Therefore, it seems more advisable to leave the sanctions

for such offenses in status quo than it does to add jail sen-

fences.

§ 30.20 Place of imprisonment _ .

Subdivision 1. !ndeterminate sentence
This provision is in accordance with existing law. The

form is new but the substance is .not (see App., P. A2; but

see pp. 
A26-29). The procedural matters presently C°vered

in existing Penal Law sections 2180 and 2198 will becovered
in the forthcoming revisions of the Code of criminal Proce-

dure and the Correction Law.

27 Computed 
from reports of the State Commission of,C0i'rection 

for

the years 
1960, 1961, 1962 and 1963. These figures do not include 

sen-

tences 
in the City of New York. The figures for the City show that 

ap-
(penitentiary and work-

proximately 
one-half of all definite sentences

house) 
are for terms of twenty days or less. (Compurged from 

reports

of the 
New York City Department of Correction for the years 1960 and

1961.)
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Subdivision 2. Definite sentence :

The Substance of this provision also is in accordance wit]
existing law. The terms: "county correctional institution,
and 

"regional 
correctional institution" are ne v (existing*

commitment provisions are described in the Appendix, pp.
A24-29).

Future Commission proposals covering other chapters of
the law will define the term "county correctional institution."
The term will be defined so as to include a county jail, work-
house and penitentiary.2S

The provisions for regional correctionM institutions wilI
be set forth in recommendations to be made by the Commis-
sion in connection with its work on the Correction Law. A
regional correctional institution will be an institution built
and maintained through the pooled resources of any number
of counties. Its purpose would be to receive prisoners com-
mitted under definite sentences from these counties. ThUS it
would be used in lieu of a county jail, workhouse or peniten-
tiary for such prisoners. This type of institution would be
able tO provide rehabilitative work, instruction and other
forms of guidance on a much more efficient basis than a coun-
tiy jail (many of which have no programming at all for pris-
oners). Moreover, it would alleviate some of the hardships:
that arise through prisoner segregation regulations (e. g.,
minors and women). Such: legislation would be consistent
with the modern trend toward joint county projects. See e.
g., Code of Cr.Proc., § 938-g (joint probation services) ; l Ien-
tal Hygiene Law, § i90-g (joint mental health services) ; Gen-
eral Municipal Law, § 126-:a (joint hospitals for municipali-
ties indifferent counties).

§ 30.25 Concurrent and consecutive terms of imprisonment
Subdivision 1

This provision makes substantial changes in the law. It
eliminates the existing requirements for mandatory consecu-
tire sentences and changes the rules of Construction that are
to be applied in a case where the court does not specify
whether sentences are to run concurrently or consecutively.

Under existing law there are two Situations where the court:
does not have discretion to make a sentence run concurrently
with any other sentence imposed by it or another court of this

state. These situations are governed by statute (Penal Law,
§ 2190). The first situation is where a person is convicted of"

28 It should also be noted that the present intention of the Oommissio
is to recommend elimination of the existing Gorrection Law restrictio
on imprisonment of a convicted felon (who receives a definite sentence)
p.in A28).a county jail type institution (Correctisn Law, 500-a; see App!
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- -wo or more offenses prior to the time sentence is imposed
for either and the offenses were charged in separate indict-
menks or informations not consolidated for trial. The other
situation is where sentence is imposed for a felony committed
while the offender is under sentence for a felony. All sen-
:Lences imposed under the first situation must be consecutive
±o each other. The sentence imposed under the second situa-
tion must be consecutive tO the sentence or sentences the de-
fendant is serving. However, the fn'st lu le can be avoided by
manipulating the time sequence--e, g., plea, sentence, plea,
sentence (see APP., P- A35)--and both rules can be avoided
by using a suspended sentence. Thus the mandai:olW feature
of these rules is of little practical significance in limiting the
discretion of the court (see App., pp. A33-35, for further dis-
cussion of these rules).

The proposed statute gives the cour discretion to imposea
concurrent sentence in any case, and a consecutive sentence
in any case where the sentences are for different acts (see
subdivision 2 of § 30.25). Thus it expands the courVs au-
thority by eliminating the requirement of mandatory conse-
cutive sentences in the aforesaid two situations. Rules that
require consecutive sentences can only be justified on the
ground of arbitrary retribution. There is no sound reason
why the decision as to whether a sentence imposed by the court
is to run concurrently or consecutively cannot be left to he
discretion of the court.

With respect to the rules of construction that are applied
where the court fails to specify whether a sentence is to run
.concurrently or consecutively, the existing law is as follows.
In cases covered by the aforesaid two statuto!w provisions
the sentences are, of course, cdnstrued as consecutive, in
cases not covered by these rules the common law presump-
tions are applied. Two or more sentences imposed by the same
judge at the same time are presumed tO 

"be 
concurrent sentenc-

es, and in any other situation a sentence is presumed to be a
consecutive sentence (see App., p. A34). Thus, under existing
law the presumption is that a sentence was intended to be
consecutive in all but a very limited class of cases.i

Subdivision one of the proposed section changes these rules.
Under the proposed provision, where the court fails to specify
±he manner in which an indeterminate sentence is to run,
the sentence will run concurrently with all other sentences.
A definite sentence, however, will only run concurrently with a
:sentence imposed at the same time and will run consecutively

s to any other Sentence.

The basic rationale of the proposed rules is that consecu-
±ire sentences ought to be the result of deliberate action and
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not inadvertence or rote. When the court is aware of the pri-
or sentence and does not feel strongly enough about the cause
to specify the manner in which the sentences are to run, the
sentences should run concurrently.

The reason for the different rules with respect to indetei--
minate and definite sentences--when the sentences are imposed
at separate times--is that a court imposing an indeterminate
sentence will, or should, be aware of prior sentences due to the
probation report. However, definite sentences are usually
imposed without any probation investigation and, in a busy
jurisdiction, the judge might not be aware of prior sentences.
This is especially true in the City of New York, where a person
who is under detention can appear in different parts of the
criminal Court, held in the same or different counties, and
can be sentenced by more than one judge 0n the same or on
consecutivedays. The proposed rule for definitesentences
places a burden upon the defendant to draw the court's atten-
tion to other sentences and request a specification with respect
to the present sentence.

COMMISSION STAFF NOTES § ,30.30

limited to offenses perpetrated during a singl incident or
. transaction, because its extension to unrelated offenses would
be inconsistent with the use of the sentence as a deterrent.

§ 30.30 Calculation of terms of imprisonment

Subdivision 2

This provision is in accordance with the existing rule (see
App. p. A36). It prohibits consecutive sentences in any situa-
tion where the result would be double punishment for a single
act.

Subdivision 3 : •

Subdivision three is designed to cover cases where consecu-
tive definite sentences are imposed for offenses Committed by
separate acts, but perpetrated in a single incident or transac-
ti0n. An example of this would be a case where a person who
is driving without a license leaves the scene of an accident

.. withou.t repol:ting. Such a case would result in convictions
for two class A misdemeanors (Vehicle and Traffic Law, § 501
subd. !0, § 600). The crimes aren0t such as would be covered
by the provisions of subdivision vo, supra, and, hence, under
existing law, consecutive sentences aggregating two years
could be imposed. Another example would be where a: person
who is trespassing upon fenced-in real property (a clasi B
misdemeanor, § i45.10) assaults the owner (a class A mis-
demeanor, § !25.00) and maliciously destroys the fence (a
class A misdemeanor, § !50.00). Here, although the entire
transaction may have Occurred in the course Of five minutes
or less, the aggregate sentence that could be imposed without
this limitation would be two years and three months. "

In view of what has been noted with respect to definite sen-
fence imprisonment (see comments to:§ 30.15), the proposed
subdivision limits the aggregate term of consecutive definite
sentences imposed in such cases to One year. The principle is
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Subdivision 1. Indeterminate sentences

Subdivision one provides that an indeterminate sentence
commences at the time the defendant is received by the State
Department of Com'ection. There is no statutmw provision
to cover this under existing law, but the rule herein provided
is in accordance with existing case law (see App, p Ae0).

In connection with paragraphs (a) and (b) of the proposed
subdivision it should be noted that the present law does not
contain any cohesive set of statutory rules to govern the
calculation of c0ncum'ent and consecutive terms. Therefore,
references to "existing law" in describing the provisions for
calculating concurrent and consecutive terms m'e mainly
references to a synthesis of case law and practice. The few
statutes that do pul port to cover parts of this area are
confusing and contradictory (see App. pp. A44-46).

Paragraph (a) of subdivision one makes a slight change in
the method of calcuIating the minima of concurrent Sentences.
Under existing law the minimum is an actua! term and is

• calculated in much the same fashion as the maximum. It
commences when the defendant: arrives at the institution.
For example, under existing law, where a person who is serv-
ing an indeterminate sentence receives an additional and con-
current sentence for a previously Committed felony he would
have to selwe at least a one-year minimum on the new sen-
tence before he would be eligible for parole consideration, ir-
respective of the time a!ready served under the f 'st sentence.
(The one-year minimum is the lowest minimum that can be
fi-xed under both the existing and the proposed law.)

under the proposed ia the minimum is not treated as a
term. It•is merely a period during which the Parole Board
has rio discretion to act. In the Case of concurrent Sentences,
all of the minima are Credited with time seiwed Under im-
prisonment 0n any of the Sentences." Thus, in the above
example, if the defendant had already selwed the minimum
of his pribr sentence, and the Court didno specify a minimum
in the new sentence, the new sentence Would not delay the
parole eligibility date. If the court did specify a new mini-
mum hat period would be credited with all time served in
prison under the fil'St sentence: ,

The maxima of concurrent sentences:will be Calculated
as :under existing law. Each term would commence at the
time the defendant arrives in the institution and the defend-
ant would serve the term with the longest time to run.
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" These rules Would be of particular utility in cases where
the corn% is of the opinion that no additional sentence is
necessary but does not wish to grant conditional or absolute
discharge because of the chance that the other conviction

• might be reversed or vacated.

Paragraph (b) of subdivision one contains one of the most
important changes in the proposed sentencing stl'ucture. It
eliminates consecutive minima. Under existing law consecu-
tive minimum terms imposed by the coui% or by various
,courts are added together to arrive at an aggregate minimum
term. (see App. pp. A44--45). Under the proposed law, when a
person is selwing consecutive sentences, each minimum will be
calculated as if it had commenced at the time the defendant
arrived in the institution and all minima will run concur-
rently. Thus, if a person receives consecutive sentences for
any number of crimes the longest minimum £o. be served
would be the longest minimum imposed. If a person who has
set-ted pal% of a sentence receives an additional and consecu-
tive sentence the new minimum will start to i'an immediately
and all minima will be satisfied by seiwice of the one with
the longest time to run.

The proposed method0f Calculating the minimum will
assure that the minimum imposed for any series of crimes
will never exceed the minimum imposed for the most sez:ious
crime involved. It also will assure that any minimum sub-
sequently imposed for another crime would have to be served.
For example, if a person is convicted of a class B felony and a
-class C felony at the same time, the court could impose con-
secutive sentences with a minimum of five years for the
class C felony and a minimum of eight years and four months

• for the class B felonY. But the minimum to be se!'ved would
be eight years and four months. The same would be true
.even where consecutive sentences are imposed by courts in
two or more counties. The reasoning here is that such
ninimum would be sufficient to serve any legitimate purpose.

However, if the defendant commences set-rice of the sentences
and then is Convicted of another crime---committed either be-
fore or after the above two crimes--the minimum of a new.
.consecutive sentence must be served in full, iiTespective of
±he time already sel-ved on the other two sentences. This
will assure that some effect will be given to the opiiiion of the
.court that imposes the new sentence. It will also seiwe as an
inducement to the defendant to cooperate with respect to
pre#iously committed crimes.

The proposed method of calculating the maxima of con-
.secutive sentences is the same as the method used under
,existing law. The reason for retention of this rule is, of

- ourse, tO provide sentences that can be imposed for ad-
- ' 294 "
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ditional ci imes. In this connection one minor change in
existing law should be noted. Under exis{ing law when a

person who is serving an indeterminate sentence receives a
consecutive indeterminate sentence the Board of Parole has
authority to allow the maximum tei m Of the second sentence
to run conculu'ently with the remaining portion of the maxi-
mum term of the first sentence (see App., p. A45). This is.
inconsistent with the disposition made by the courL The
justification for the Board's authority under existing law
lies in the need for allowing the prisoner to commence sei-vice
of the second minimum (the minimum and maximum com-
mence at the same time). If the prisoner had to serve the,
maximum of the first sentence before commencing selwice of
the minimum of the second, parole eligibility would be unduly-
delayed. Under the proposed law the minimum periods of
imprisonment are entirely independent of the maximum teixns.
and the prisoner may satisfy the requirements of any number
of minima without affecting the manner in which the maxi-.
mum terms are calculated. Thus, consecutive maxima will
always be calculated as an aggregate of the terms imposed
(except for the limitation on aggregate length provided by
paragraph [c] ).

Paragraph (c) sets f0i'th another new feature, it. pro-
vides limits upon the aggregate maximum term of consecu-
tive sentences. Under existing law these maxima may ag:
gregate any number of years and the aggregate sometimes.
exceeds one hundred years. The proposed law places a limit.
of twenty years on the aggregate maximum, unless one of the-
sentences was imposed for a class B felony, in which case-
the limit is thii%y years. The limits herein provided do not.
affect the number or the lengths of the sentences that may be
imposed by the courts: they merely serve as directions.
for calculating theaggregate length of those sentences.
Sentences imposed for subsequently committed Crimes are
excluded in calculating thepermissible aggregate maximum_
of any group of prior sentences. For example, if a person is-
sentenced to consecutive maxima aggregating thii' y years for-
two class C felonies the maximum would be calculated as.
twenty years. If he is released on parole and receives an
additiona! and consecutive fifteenzyear sentence for a class.
C felony committed while he is on parole, his aggregate maxi-
mum would be calculated as thii%y-five years. If he receives.
two additional fifteen-year consecutive sentences for crimes.
committed while on parole, his aggregate maximum would
be calculated as forty years. Life maxima, of course, are not.
included in the calculation.

In considering this provision, it should be noted that:
under existing law the Board of Parole has the authority t,
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grant an absolute discharge to any prisoner who has been on
unrevoked parole for at least five years (Correction Law,
§ 220), and similar or broader poWer will be proposed by
the Commission in forthcoming recommendations. There-
fore, in the main, these aggregate maximum terms govern
the length of time that the Board may, in its discretion, con-
tinue supervision. In the event the Board does not parole the
prisoner, he will be able to earn conditional release after serv-
ing two-thirds of the aggregate maximum.

Subdivision 2. Definite sentences
Subdivision two of the proposed section provides that a

definite sentence commences at the time the defendant is
received in the institution named in the commitment. AS
with indetelmainate sentences, there is no existing statute to
cover this. Under existing case law, the rule seems to be
somewhat different than the one proposed. While it is
fairly clear that the sentence cannot commence until im-
prisonment commences, it seems that such impl isonment
does not have to be in the institution named in the commit-
ment. In other words, if a person is sentenced to a peniten-
tiary and remanded to the county jail pending transfer to
the penitentiary, the sentence commences when the defendant
is received in the county jail (see App., p. A40). The purpose
of the proposed rule is to provide uniformity. It wil! not
cause any substantial change because the prisoner will re-
ceive "jail time" credit for all time spent in detention (see
subd. 3, infra).

Paragraph (a) of subdivision two provides the rule for
calculating concurrent definite sentences. The rule in the
proposed provision is the same as the rule that is presently

applied.
Paragraph (b) provides the rule for calculating consecutive

definite sentences. This rule too isthe same as the one that
is presently applied. Paragraph (b) also provides a limita-
tion upon the aggregate telun of consecutive definite sen-
tences. Under existing law there is no limitation and a
person may receive three or more consecutive one-year
telTnS. The proposed law limits the aggregate term to two
years, plus any term imposed for an offense committed while
the person is under the sentences.

As in the case of the limit upon the aggregate maximum
of consecutive indeterminate sentences, the limit hereih pro-
vided does not affect the auth6rity of the courts to impose
muitiple sentences or govern the le!agths of individual sen-
tences: it is merely a direction as to calculation. Considera-
tion was given to limiting the aggregate term to one year,
rather than two years, as in the case of related offenses (see:

29ci:
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§ 30.25 subd. 3). This was rejected because it would leave
the offender fl-ee to commit numerous separate misdemeanors
with impunity. The two-year limit plus any telma imposed
for a new offense seems to strike a reasonable balance.

Parag!"aph (c) provides a rule for calculating concurrent
sentences imposed by coul s of different counties. Such
cases might involve commitments to more than one correc-
tional institution. The rule---which has no parallel in existing
law--gives the prisoner credit against the second sentence
for all time served under the first sentence subsequent to the
date the second sentence is imposed. As a result, the second
sentence is calculated as if it began to run immediately,
which would be the case if both commitments had been to
the same institution.

Paragraph (d) provides a h'mitation upon the aggregate of
consecutive definite sentences that are to be sezwed in more
than one eolTectional institution. This is the same as the
limitation provided in paragraph (b) above.

Subdivision 3. Jail time 29
The proposed jai! time provision makes certain minor

changes in the existing law (see App. pp. A13-14, 44, for

discussion of existing law).
The new provision eliminates the enumeration of institu-

tions ontained in the existing statute (Penal Law, § 2193
subd. 1) and makes it clear that "jail time" includes time
spent in "custody" no matter where the time Was spent.
This means that the defendant will get credit for time spent,• ' o9
under arrest, in a police station or state police barracks:
Such credit is presently granted in some parts of the state
and not granted in others. In addition, the new provision
grants credit for time spent in jail after conviction and before
arrival at the institution in which: the sentence: is to be
sel'ved. Under existing law no credit is allowed for time
spent in a county jail pending transfer to state prisonf"9

The proposed: statute also grants jai! time credit in a third
situation where it presently would not be allowed. This in-
volves a case where a defendant is arrested for crime A and
while .he is under detention for that crime a Warrant or
commitment is lodged for crime B. Under existing law, if
the defendant is acquitted of crime A and then convicted of
crime B he will get no jail time credit against the crime
B sentence for any time spent in detention: prior to the

29 The comments to this subdivision discuss tale existing iaw as of
1963. At the time of this writing, there is a bill pending before the Gov-
ernor, passed by the 1964 Legislature, that would incorporate many. of
the'changes herein proposed. Each reference in the text to this foot-
note indicates that the proposed change is covered in that bill.
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acquittal. (In practice, the credit is sometimes allowed from:
the date the crime B warrant or commitment is lbdged0 If:
he is convicted and sentenced for crime B prior to the ac,.
quittal on crime A and was held in the same detention facility
during all of that time he might get no jail time credit at all..
(Here, again, he might be credited with jail time from the:
date the crime B wal"rant or commitment was !odged.)
Under the proposed statute the jail time that would have-
been credited against the crime A sentence wil! be credited
against the crime B sentence.

Another new feature is the rule with respect {o the manner-
of calculating jail time when multiple sentences are imposed.
At the present time there is no rule and, consequently, the-
matter is left to the sheriff's discretion. As a result, dif-
ferent rules are applied in different counties (see App., p.
A44).

It should be noted that under the proposed law jail time.
cannot be applied io reduce the minimum period of imprison-
ment under an indeterminate sentence to less than one year..
This might represent a slight change in practice, since the.
Attorney General has expressed the opinion that the existing
statute permits such reduction (see App., p. At5, footnote 22).

Subdivision 4. Good behavior time

Subdivision four provides the method of calculating good
behavior time ("good time"). Al! aspects of good time are.
presently covered in the Correction-Law, and any proposed:
revisions will be placed in that chapter. Therefore, the.
proposed subdivision will overlap those provisions to some,
extent. The aspect covered here is the manner in which the-
good time allowance will affect the term of imprisonment.

Paragraph (a) deals with indeterminate sentences. It.
makes a substantial change in existing law. At present ai
good time allowance not exceeding one-third of the minimtim:
term may be applied against the minimum term and; pursuant
to a. 1962 law, a good-time allowance not exceeding one-sixth.
of the maximum term maybe applied against the maximum.
term (see App., pp. A14--15). -The effect of good time against
the minimum is to accelerate the parole eligibility date, and.
the effect of good time against the maximum is to make.
parole mandatory when good time earned is equal ta the.
time that remains to be served (ibid,). Under the proposed.
taw there will be no good time allowed against the minimum,.
and a good time allowance not exceeding one-third of the.
maximum may be a!lowed against the maximum. The effect
of this allowance will be the same as it is under the present.
law.

• The history of the various good time provisions in this
state is quite involved, and the existing provisions are the
result of patchwork legislation. Therefore; in comparing the
existing and the proposed provisions it is essential to test
them against the purpose that is to be served. The traditional
purpose of good time is to give the prisoner an incentive
to lend his best efforts to the various institutiona! programs
and for good behavior. Hence, it seems quite incongruous to
allow it against the minimum, because while the prisoner is
serving his minimum he is working for parole. If he does not
satisfy, the requirements set forth bY the Department of Cor-
recti0n his chances for parole are poor. :

oreover, good time against the minimum is not even an
effective incentive, it is of no use at all where a prisoner is re-
turned as a parole violator; and, if the board denies
parole in the first place, the good time is lost. The dissatisfac-
tion that deve!oped when the latter fact was finally made clear
by the Court of Appeals in !961 led to the enactment_ of the
existing provision for good time against the maximum (see
App., pp. A!4-!5).

Good time against the maximum selves the basic purpose
of a good time allowance and also selves another imp01 nt
purpose. It provides a mandatory parole term for prisoners
in cases where the Board has not acted. This means that the
prisoner Will not be ejected into the community without
parole supervision. Of course it only selves the latter pur,
P0se where the prisoner has behaved well enough to earn
the reduction. However, in cases where the prisoner has not
even earned his good time reduction there is little reason to
suspect that parole supervision would be effective.

The one-third allowance provided in the prop6sed statute
wil! make for a better distribution of contro! between the
Department of Correction and the Division of Parole than the
present one-sixth allowance. Also, in cases where the maxi-
mum term is short, or where a parole violator has only a short
time left to serve, the one-third allowance will be more mean-
ingful.

It might be noted that even the one-third provision is on
the conservative side. Various other jurisdictions that have
good time provisions similar to the one proposed here allow
more time. Under the Federal provision, fo} example---which
works in substantially the same way as the proposed rule
would--a prisoner who is serving a sentence of ten years
or more can earn thirteen days per month in the first year,
and fifteendays per month thereafter (see 18 U.S.C., §§ 4162-
4166). 

COMMISSION STAFF NOTES 30.30
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Paragraph: (b) deals with the good: time alIowance'ifor
definite sentences; Under existing law a pl soner canearn
up to five days per month in a county jail. or worl ouse and
up to ten days per month in a penitentialw. The effect :is
unconditiona! release when time earned equals the time that

remains to be selwed (see App., pp. A32-33). Effective
June 1, 1964 the county jail and workhouse allowance wil!
also be ten days per month (L.1964, Ch. 271).

The reason for the existing difference between time: allowe'd
on a penitentiary sentence and time allowed on sentences in
other county institutions is that penitentiaries were once Used,
along with state prisons, for long term imp!4sonment' (APP.,
pp. A24-28). Therefore, the penitentiary allowance was
the same as the state prison allowance. However, peniten-
tiaries are not presently used. for long term imprisonment
and there is no longer any reason for this distinction. This
explains the 1964 provision, which makes the allowance unN
fol for al! county institutions.

The proposed statute provides a five-day unifolzn allow-
ance for all county institutions (one-sixth of the term). The
effect of the allowance would be absolute l:elease, as it is under
existing law. 

As between a five-day allowance and a ten-day allOwance,
five days is preferable. The reasons are as follows: (1)
Definite sentences al"e:much shorter than indeterminate Sen-
tences and there ought to be some distinction in time allowed;
(2) In order to ealm the ten day allowance in a state prison

°n ±"
the 1 male must render satisfactory performance measured
by a number of criteria, while a county institution inmate
usually receives the total allowance for sittihg quietly in his
cell; (3) The five-day allowance has worked satisfactorily
for county institutions in the past; and (4)The five-day
allowance is used for shol ierms in the:vast majorit of
jurisdictions and recommended by modelm penologists (see
l iodel Penal Code, P.O.D., 9 303.8). .....

Subdivision 5. Time served under vacated sentence

This subdivision grants credit for time served under a
vacated sentence Whena new sentence is imposed in its stead.
The p rovisi0n is in accordance with existing law (see Penal
Law, § 2193 subd. 4). :

f

Subdivision 6. Escape : .

Subdivision six provides the rules for calculatingthe sen-
tence of a prisoner who has escaped and has been recap-
tured. Its provisions are substantially in accordance:with
existing law (see e. g., Penal Law, § 1693; Correction Law,
99 132).
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§ 30.35 Merger of certain definite and indeterminate sentence
The provisions of this section al"e new. The pul pose

of the section is to eliminate unnecessary definite sentences.
It permits selwice' of an indeterminate sentence to satisfy
any definite sentence of imprisonment that is imposed for an
offense committed prior to the time the indeterminate sen-

fence is imposed.
There is no sound reason to keep a person in a county cor-

rectional institution for a short term of imprisonment before
transferring him to the more elaborate system of the state.
This is especially clear under the proposed sentencing struc-
ture, because the maximum term of a state prison sentence
must be at least three years. Therefore, it encompasses any
legitimate objectives that would have been selwed by the
definite sentence. Similarly, the law should not force a
person to se!we a definite sentence in a county institution, for
a previously committed offense, when he is released from state
prison. I [aving selwed a state prison sentence the offender
should be allowed to make a fresh siar , h[oreover, if such
release is on parole--as approximately 95% of the releases
are--the definite Sentence would interfere with the parole

program. •

The proposed section does notapply to a definite sentence
imposed for an offense committed while the defendant is
selwing the indeterminate sentence (e. g., an offense com-
mitted while on parole or during: a pe!'iod of conditional
release). Merger of sentences in such a case would leave the
courts powerless to deal with new offenses.

It should be noted that the proposed statute applies only
where the defendant actually serves :the indete! ninate sen-
tence. If such sentence is vacated, the: definite sentence must
be served. No credit is granted against either sentence

for time served under the other.

§ 30.40 Release on parole; conditional release

Subdivision 1. Indeterminate sentence
Paragraph (a)of Subdivision oneprovides the Parole

Board with discretionary authority to parole an indeterminate
sentence prisoner after he has served the minimum period or
pe! iods of imprisonment that have been fixed. It also provides
that the term of the prisoner's sentence will continue to run
while he is on parole. These provisions are fn accordance with
existing law (Correction'Law, 99 212, 213, 218). : : :

Paragl-aph (b) of subdivision one is basically a: modifica-
%ion of the existing provisions for mandatory release of in-
determinate sentence pl soners under parole supelwision, when
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The reason for choosing a three-year basic parole period is
that less than ten per-cent of the parolees who are declared
delinquent violate after thirty months on parole (1962 Annual
Report of the Division of Parole, Leg.Doc. [1963], No. 108 p.
96). Thus this period should sel.we the primary purposes of
parole and it is not so long as to discourage applications for
conditional release.

It might be 'noted that the practice of denying Credit
against the sentence for the time a parole violator spent on
parole ("street time") is not newt0 this State or to the field
of probation and parole. Under New York law prior to !960

a person who was convicted of a felsny while on parole had to
serve out the remainder of his sentence calculated from he
date he was placed on parole (Correction Law, § 219 prior
to L.1960, Ch. 473). Also, all Federal parole violator's lose
"street time," irrespective of whether the delinquency con-
sisted of a new crime (18 U.S.C., § 4205).: Probationers, of
course, never have received credit against the term of im-
prisonment for time spent under supervision. - --

:Subdivision 2. Definite sentence

Subdivision two provides authority for definite sentence
parole. There is no comparable provision 0f statewide ap-
plication under existing law.

Theprovisions for the formation of "conditional release
boards" and the various procedural aspects will be set forth
in the Commission's forthcoming recommendations with
respect to the Correction Law. The present intention is that
ihe composition of the board would be the Same as 

:it 
is under

a similar Califolmia law (Cal.Penal Code, §§ 3075-3084). In
California, each county has a parole commission consisting
9f three members: (1) the sheriff; (2)the probation officer;
and (3) a public member, who is not a public official, selected
by the presiding or senior judge for a term of one year. The
;public member is compensated ona per diem basis. In New

rol'k this type of board could be used for county jails, varia-
tions could be used in the case of regional institutions, and
%he present Parole Commission could be retained in the City
of New York (see Correction Law, Al ticle 7-A).

Under the proposed law the Board would be authorized to
conditionally release any county correctional institution pris-
oner who has a sentence or aggTegate sentence of sixty days
or more after the Prisoner has selwed thirty days of the
term. Release would interl upt the sentence and the maximum
period of supelwision would be two yeazs. Successful com-
pletion of the parole period satisfies the remaining portion
of the sentence. In the event the conditions are violated,
the offender may beret.urned to the institution to selwe out the
balance of his sentence calculated from the date of release.
However, the prisoner may be reparo!ed at any time.

The aforesaid provisions are the same as the California
provisions with two exceptions. California law does not
require that the prisoner serve thirty days of the sentence,
and the California board has authority to release pl s0ners
who have terms of less than sixty days. The thirty day
minimum requirement in the proposed l'aw is to assure that
the:purpose Of the court's sentence will be fulfilled: If the
court did not believe that some period 0f imprisonment
were needed, it would not have imposed a sentence of im-
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good time earned against the maximum term is equal to the:: :
time that remains to be served (see App., pp. A14-15). It
proposes three changes: (1) that such release would be gran-
ted only upon the request of the prisoner; (2) that the pris-
oner would receive no credit for time spent under parole su-
pervision unless he successfully completes the period of super-
vision; and (3) that the period of parole supervision must be
at least three years, irrespective of the time that remains to
be served under the sentence.

The first of the aforesaid changes is relatively insignifi-
cant. It is merely a device to aid the prisoner in understand-
ing that his conditional release is based upon an agreement
that requires him to meet the .obligations imposed by the
Parole Board. Under existing law no request for releaseis
necessary and the tendency is for prisoners who have earned

im ""goodt 
e releasesto be recaleitrant parolees.

The other two changes are for the purpose of providing an
adequate period of supel dsion and-an adequate sanction in
case the conditions are violated. Under existing lair the
sentence of a person who receives a ,good time" release
continues to run while he is on parole. Due to the fact that
the release occurs in the latter part of the term (many of the
releases are based upon good time earned" in the relatively
short period that r mained to be selwed after a previous parole
violation) the period of supelwision is apt to be so short as to
be meaningless. Under the proposed law the sentence would
stop running at the time Of conditiona! release and the person
would be under parole supervision foi" three years; or for a
period equal to the remainder of the sentence, whichever is
longer. Successful completion of the parole period Would ter-
minate the sentence. But, if the conditions of release are viO-
lated during the period, the offender maybe returned t0 Prison
to selwe out the balance of his. term, calctilated from the date
of release. Of course he could be reparoled at any time and
also would be able to ealm another good time release at s
later date. :.
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pl sonment. The sixty day provision was placed in the pro-
posed law in order to draw a practical line of distinction
between prisoners subject to parole and prisoners not subject
to parole. If the board were obligated to dea! with all pris-
oners committed to the institution it would not be able to
function effectively with any. Use of the sixty-day provision
cuts down the case load and enables the board to plan and
supervise a more effective parole program .....

Misdemeanant parole will have a salutax5r effect in the
many cases where some form of pressure is necessary to guide
the offender after his release from the institution. It is more
effective as a form of com'ectional treatment than county
jai! or penitentiary imprisonment, and the cost of admin-
istering the program on a per-capita basis is far less than the
per-capita cost of imprisonment (approximately $1.00 per day
for parole as against $7.00 per day for imprisonment).

It should be noted that the proposed sentencing structure
has statewide application. This would mean repeal of the
special sentence set forth in Article 7-A of the Correction
Law (see App., pp. A22-24).

Subdivision 3. Delinquency
Subdivision three sets forth the parole delinquency and jail

time provisions that will directly affect the terms of sentences.
The substance of these provisions is substantially in accord-
ance with existing law (Correction Law, § 218; Penal :Law,
§ 2!93 subds. 2, 3). The procedural provisions will be set
forth in forthcoming Commission recommendations f0r the
Correction Law. (For a description of the declaration of de-
linquency device see comments to § 25.15 subd. 2, supra.)

The administrative procedures with respect to the Subjects
covered in this section will be placed in the Correction Law,
where they are at present, and the proposed Penal Law pro-
visions will overlap the Correction Law provisions to some ex-
tent. However, the aspects of parole and conditiona! release
covered here directly affect calculation of the term, and it was
thought best to have all such provisions in one place.

COMMISSION STAFF NOTES

• ARTICLE 35: REFORMATORY SENTENCE OF
IMPRISONMENT FOR YOUNG ADULTS :

The purpose of this article is to provide a special reforma-
tory sentence which may be used by the court, in its discretion,
when sentencing a person who is between sL een and twenty-
one years of age. The substance of the al icle is substan,
tially the same as the existing law (see App., pp.:A16-22).
However, the proposed law contains one significant change.

3O4

§ 35.O0

Under existing law the maximum period of the sentence is five

years 
where the conviction is of a felony and three years

where the conviction is of a non-felonious offense. The pro-

posed 
law provides a four-year uniform period, irrespective

of the crime involved.
In considering this uniform period it is essential to under-

stand that the purpose of a reformatory sentence is to pro-
vide education, moral guidance and vocational training for

• £" " n

young 
offenders who are badly in need of such lns uctlo

and counsel. One-half of the persons presently confined in
reformatories never attended high school, and less than one-
half Of one percent of the inmates have completed high school.
Very few have ever received any vocational training or have

held steady jobs.
The State Department of Correction and the State Board

of Parole devote specialized and concentrated resources to the
task of supplying the needed education, guidance and training.
Reformatories have special schools and shops: Youth camps
supply more advanced training, and Parole officers who work
with reformatory term offenders have specialized caseloads.

In view of the aforesaid, the length of the reformatory pe-
riod should be judged by the special purposes it is intended to
selwe. The existing distinction between the reformatol5r

period 
for felonies and the reformatory period for non-feloni-

ous offenses is inappropriate When measured against these
special purposes. any persons who are sentenced to the
three-year period need more extensive treatment than those
who are sentenced to the five-year period. The existing law
does not recognize any distinction based upon type of offense in
dealing with persons adJudicated as "youthful offenders"

(Code 
of Cr.Proc., § 913-111), and there is every reason to

eliminate the distinction when dealing with convicted young

offenders.
The four-year period herein proposed was selected as a rea-

sonable and meaningful period for the purposes indicated.
Under the proposed law, as under existing law, the Board of
Parole will be able to release on parole, or discharge, at any
time. Thus, the length of institutional treatment and the
time spent under parole supel-vision will be tailored to indi-

vidual factors.

35.00 Reformatory sentence of imprisonment for young adults..

Subdivision I. Young adult
Subdivision one sets forth the age bracket" for the reforma- .

tory sentence. This would change existing law by eliminat-
ing male felons between the ages of venty-one and thirty,
and female offenders (felony and lesser offenses) between the
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ages of twentY-one and thirty. However, the elimination of
the felony group would not have a Significant impact, since
the court can impose an indeterminate sentence without fix-
ing the minimum and the Department of Correction would
continue to apply existing criteria as to the actual place of con-

.finement (see App., pp. A15-16, 20-22).

The only group that would be eliminated from State re-
formatory treatment by the change consists of females be-
tween the ages of twenty-one and thirty who are convicted
• of non-felonious offenses (see App., pp. A18-20). No reason
appears why this group of adults ought to be subject to such
a sentence. The sentence should be restricted to use in con-
nection with younger offenders.

The proposed subdivision makes one change in existing
]aw. Under existing law a reformatolT sentence can be im-
posed for non-criminal offenses. Under the proposed law-the
sentence can only be used for crimes. Where the offense is
not serious enough to be deemed a crime it is clearly unfair
to use this type of sentence (see comments tO 9 30.15 subd. 4,
.supra).

It should be noted that the provisions of the proposed law
apply only to persons who are "convicted" and this does not
include "wayward minors" (Code of Cr.Proc., 99 913-a-913-
dd) or "youthful offenders" (id., 99 913-e-913-r). The Com-
mission intends to deal with these classifications in connec-
tion with its work on the Code of Criminal Procedure.

Subdivision 3. Limitations

This subdivision contains certain restrictions upon the use
of the sentence.

Paragraph (a) prohibits the use of a reformatory sentence
for a Class A felony. This is in accordance with existing law
(see App., p. A16).

Paragraph (b) applies in Situations where the court is sen-
encing for more than one offense. It prevents the court from

imposing a reformatory sentence and a definite or an indeter-
mainate sentence at the same time. Where a reformatolT sen-
±ence is used for one offense the only other sentence of im-
prisonment that can be imposed by the coul is a concurrent
x'eformatory sentence (see comments to 9 35.10 subd. 2, infraJ.
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Subdivision 2. Reformatory sentence

Subdivision two provides the court's authority to impose the
• refo!"mat0ry sentence, and the form of the sentence. As un-
der existing law the court will merely indicate that it is im-
posing a reformatory sentence and will not fix any period or
term.

COMMISSION STAFF NOTES § 35.10,

Paragraph (c) prevents the use of a reformatory sentence
if the defendant is already under an indeteluuinate SentenceJ
In this case a reformatory sentence would be purposeless.

Paragraph (d) prevents the use of a reformatory Sentence
for a crime committed by the defendant during incarceration
in, or after parole or release from, any institution under the
jurisdiction of the State Department of Correction. This is a
change in existing law. The primary purpose of the provision
is to prevent the use of a reformatory sentence for a misde-
meanor committed after the offender has been exposed to the
best efforts of the State correctional system. If the misde-
meanor is committed while the defendant is' on parole and the
court wants to use a sanction, a definite sentence or a fine
would be the appropriate disposition. If the misdemeanor is
committed after the defendant has completed the reforma-
tory sentence, it would be unfair to impose an additional four
year period. Of course, if the new crime is a felony, the court
can impose an indeterminate sentence with no fixed minimum
(see comments to 9 35 !0 subd. 2 [c]).

§ 35.05 Place of imprisonment under reformatory sentence

The substance of this section is in accordance with existin
law. Its purpose is merely .to indicate the form of the com-
mitment. • The reception institution and the appropriate trans-
fer provisions wi!l be specified in the Correction Law (for
existing provisions see App., pp. A20-22). :

It should be noted that under existing law a person who re -
ceives a refoznnatory term for a felony may be transferred to-
a state prison (see App., p. A20). The present intention is to.
recommend that any such transfer be prohibited. :

§ 35.i0 CalCulation of reformatory sentence 
" ": " :

, i

Subdivision 1. Commencement and termination .
' Subdivision one sets forth the basic rule for Calculating the

reformatory period. :With the exception of the change in the
length of the period (discussed, supra) this provision is in ac- :
cordance with existing law. : .

-

Neither the existihg law nor the proposed law grantsany a]T
lowance against the p ri0d for good behavior.

Subdivision 2. Multiple sentences
Paragraph (a) provides the rule in a. case where a:person

has received more than one reformatory sentence. This may
occur when a court sentences for more than one .crime at the
same time or where a person who is tinder a reformatory sen-
tence receives an additional ref0rmatory Sentence 

•for 
a pre-

viously committed crime. Underthe proposed subdivision all"
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such sentences would run concurrently and would-expire at the
time the first one expires. Thus, no combination of reforma-
tory periods may ever exceed the unifol n four year period.
Under existing law consecutive reformatory periods seem to
be permissible and each reformatory period is calculated as
a separate unit (see App., pp. A36-39).

The reformatory period is designed to serve special purposes
and its length should not depend upon the number of crimes
for which the defendant has been sentenced. The proposed
provision prese! es the integrity of the sentence.

Paragraph (b) provides that service of a reformatory sen-
tence satisfies any'definite sentence imposed for a previously
committed offense. This provision is similar to the one set
forth in section 30.35, supra, for indete!'minate sentences.

Paragraph (c) provides the rules to be applied when a per-
son who is under a refol matolw sentence receives an indeter-
minate sentence.

The rule set forth in subparagraph (i) of paragraph (c) is a
ch'ange in existing law. Under existing law the two sentences
could be made to run consecutively. Under the proposed law
service of an indeterminate sentence will satisfy any reforma-
tory sentence imposed for a misdemeanor. The sole justifica-
tion for a reformatory sentence in the case of a misdemeanor
is to expose the young adult to the State correctional regime.
This is accomplished t]n'ough the subsequently imposed in-
determinate sentence. Therefore, a reformatory sentence im-
posed for a misdemeanor ought to merge with the indetermi-
nate sentence in the same way as a definite sentence would
have merged (see comments to § 30.35, supra).

The rule set forth in subparagraph (it) of paragraph (c) is
substantially in accordance with existing law. In this case
there is no reason to permit merger. The basic pul pose of
the proposed rule is to allow discretionary transfer to a state
prison. As previously indicated the Commission intends tO
recommend that such transfer should not be allowed in the
case of a reformatory sentence (see comments to § 35.05, su-
ora). However, where an indetel ninate sentence is subse-
quently imposed, there is no reason for any such limitation.
Under proposed subparagraph (it) the minimum period of the
indeterminate sentence would commence as soon as the defend-
ant arrives in a State institution. The portion Of the re-
folanatory sentence that would have to be served would be
detel fined by the Board of Parole, and then tacked-on to the
maximum of the indeterminate sentence. •

Subdivision 3. Jail time 
•

Subdivision three provides jail time credit against the pel -
od of a reformatory sentence. This is in accordance with ex-
isting law (Penal Law, § 2193 subd. 1).
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Subdivision 4.. Time served un_der-vacatedsentenee •

-This provision is in accordance with existing law (Penal:
Law, § 2193 subd. 4).

Subdivision 5. Escape . ..... :

The escape pro si0n :is also in acc0rdance:with existing law
(see Penal Law, § 1693). ....

§ 35.15 Parole under reformatory sentence

The provisions of this section are in accordance with the
existing law (Correction Law, §§ 218,281-283; )see also com-
ments inthe introduction to this article and App., p. A17).
As in the case of the parole provisions for:0ther sentences, the
proposed Sectlon will overlap certain Correction Law provi-
sions. :: 

•

ARTICLE :40 FINES

§ 40.00 Fine for felony • ,

Under existing law, fines cannot be imposed for many fel-
onies and in cases where fines are authorized the amountsdo
not vary in relati0nt0 the gravity of the crimes (seeApp:, pp.
A56-61). Thus, the existing law does not express any con-
sistent policy with respect tO the use of fines in felony cases.
The policy expressed in the proposed section is that in the
case of a felony, a fine should only be used When the offendel
has derived a pecuniary gain through they commission of the
crime. The reasoning here is that a felony is a serious crime
and a fine in an abstract amoun isnot appropriate.: What.is
needed is a provision that:forces the offender to disgorge any
ill-gotten gains and to forfeit an amount Which is in excess of
those gains but nevertheless related to them; The amount of
the fine for a'felony should, :therefore, be geared to a multiple
of the offender's pecuniary !gain. Accorclingly, under the pro-
posed section, the court may impose a film not exceeding dou-
ble the amount of suchgain. =: 

The amount Of the fine would, of course, have to be based
upon legal evidence of the amount of the gaiii, and the Court
would have to make a finding as to the amount "of the zain.
If the necessary facts are not brought 0utat the trial or ad-
mitted at the time a plea is entered, or at the time sentence
is imposed, the court may conduct a hearing to determine the
amount of the gain. •

It should be noted that the conceptof gearing.the amount of
the fine to the:defendant's pecuniary gain is employed:by:exis r
ing law for various crimes (see e, g., Penal Law, §§ 460, 932,
934, 1302, 1864). :
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The procedureT01:Collecfing fines Will be contained in: the
fo! hcoming propdsed revision of the' Code-of Cl iminal Pro-
cedure. : '

COMMISSION STAFF NOTES

Subdivision 1. Class A misdemeanor

Subdivision one sets forth the specific maximum fine that
can be fixed for a Class A misdemeanor. -

Subdivision 2. : ass B misdemeanor .i

• Subdivision two Sets forth, the Specific maximum fine that
can be imposed for a Class B misdemeanor. .... :-

Subdivision 3. : unclassified misdemeanor : "
The: fine for any unclassified misdemeanor will remain as

it is under :existing law.; The reason for this is, the •same
asthe one explainedin connection With sentences of imprison-
ment for that classification (see Comments to § 30.15 subd.
3). In this connection it mightbe noted that the unclassified
misdemeanor categ01T selves a velw .useful:' purpose where
fines: are concerned. , Many misdemeanors defined outside
the Penal Law involve business situations where very high
fines are appropriate (e. g., General Business-Law,§ 341):
The Legislature Will he able to •continue to specify Special fines
for such offenses, without creating specific exceptions t0, the
Penal Law, because the offenses will automatically be deemed
unclassified misdemeanors.

Subdivision 4. ViolatiolI : • : :

This Subdivisi¢ii provides the maximum fine f0r all viola-
ti0nsdefined in:the Penal Law and the rule for determining the
amount 0f the fine for violations defined outside the Penal
Law. :;

The rule for violations defined outside the Penal Law is:
that where a fine'is specified, the amount so specified: would
control.i If the 0ffenge is specifically designatedas a violation
(i. e. by futul'e legislation) and no fine is specified the Penal"
Law fine would apply.
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§ 40.05 Fines for misdemeanor and violation 
-, " 

•

In the case of'a misdemeanor a fine is appropriate, irresPec-
tive Of whether the defeiittant. dei'ived a Pecuniary gain fr on
the offenSe:: For this'class!0f offense, a fine has:significance as
both a deterrent and a sanction. In the case of aviolation, k
fine is the normal sentence and imprisonment selves a veiny:
limited purpose (see comments to § 30.15 subd. 4).

§ 40.10

The proposed Penal Law does not permit the useof g fine :!i!!
in the case of a.class A felony, 0rthe use of a fine as the sole
sanction for any class B or narcotic felony (see § 20.00 subd.

4, su m).- :i!i!

4O, lO

Fines for corporations
When a corporation is convicted of an offense the only penal

sanction that can be used is a fine: Therefore, the proposed
• section specifies fines for all offenses.

Subdivision 1. In general
Subdivision one sets forth the fines to be used where no

special corPorate fine is provided by law. The existing law• 
provides special corPorate fines in higher amounts for numer-
ous misdemeanors and some .felonies. Under existing law
where no Special corPorate fine is provided for a misdemeanor,
the authorized fine for a c0rPorafion is the same as the au-
thorized fine that Could be: imposed upon an individual (see
App., ppIA58-61): Where the offense is a felony, the au-
thorized fine is an amo mt, fixed by 

'the 
court:, not exceeding

five thousand dollars (Penal Law, § 1935).
The fines in= proposed-subdivisiolf one apply o all offenses

defined in the proposed Penal Law and any offense defined out-
side the proposed Penal Law for which no special corPorate fine
is designated; The specific amounts:set forth are higher than
the specific amounts for individuals. (see § 40.05, supra),and
also are subordinated to the criterion Of pecuniary gain when
the amount of the gain Can be determined (15aragraph [el).
The specific amounts for unclassified misdemeanOrs are geared
to the graviLy of the offenses thrOugh the sentences of im-
prisonment provided in the proposed law for class A and B
misdemeanors (paragraphs [b], [c]).

Subdivision 2. Exception= • :

Subdivision Lwo is designed So as to leave the special cor-
porate fines for offenses: defined outside the Penal Law: in the
status quo. The only change made by this Subdivision is that
under the proposed law the court will have authoriL2r o Subor-
dinate the specific amount of the fine to the criterion of pe-
cuniai-] gain when the amount of the gain Can be determined.

Subdivision 3. Determination of amoun or value •

This subdivision sets forth the requirement that where the
court uses the criterion of Pecuniary gain it must make a find-
ing, based upon iegal evidence, as to the amount of the gain.
:(See additional commentary, § 40.00, supra.)

-
" v : . .... , ,
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§ 45.00 Definitions of terms . ....

See note to proposed 9 45.05.. . * • : . • ..

§ 45.05 ConstruCtion of: statute with respect ti) culpability
qUireme

ts 
i

'=: 
- * 

"' 
"" ....

_ This:section and the preceding one, both 0 ; which a 'e new:
formulate, certain basic principles 0f criminal liability in an
endeavor io assist.in the determination,of numerous mens, rea
prob!ems:-the:Jucial -esoluion of wh!ch iS presentlY.hamper!
ed by lack of substantia! legislative guideposts.

No matter how.aft offense' is defined, the iinlmal: require-
ment-for! liability under the proposed secb0ns\ is::conduc

hich !ncludes a voluntary act or a v01untaryo.mission.'' '. A
."volun.tary act" is so defined as,.to exclude reflex act!0n:s,
b0dilymovements during Unconsciousness, hypnosis,, epileptic
fugue,, and the !ike [9 45.05 (1) ;: : se_e also, 9 45.00(1, 2, 3)].
tf an offense as defined requires no e!ement pf culpability, it

,, . . ,, 
....... .is0ne:of .absolute:llabihty [9 45.05(2)]. Such offenses are

sparse inthe proposed Penal Law for most must be committed
.with some culpable mental: state .:: - ':-. : .... :

One Of the main thfeCts 0£ the existing New York statutes
defining offenses involving culpabiligy is heir use :of a host
of largely undefined and frequently hazy. adverbial, terms,

,, - ,, g, • ,, € " "onsuch" as "intentionally," wfifu!ly,. : ".designedly, : mahci s-
ly, knowingly ..... rec esslY ....... negligently, w th culpable
negligence," ,wi'th criminal negligence," and many more. :Th
.proposed article designates.-on!y four culpable mental states,
defines each, and:stipulates that,: unless an offense is one of
absolute liabilitT, at le.ast one0f these particular menta! states
is essential for commission of the offense; the four terms in

.... ": 
" 

' .... 0 :in]' "recklessly," andquestion are intenh0nally, kn w g y,
"criminal negligence" [99 45 00.(4"7); 45.05(3)].. •

• ,Intentionally" and "knowingty,:are, of course, familiay
concepts, the main distinction between them being, in one re-
spect at least, that ihe first entails a Conscious desire to cause
a particular result by one's conduct and the second an aware-
ness that the result "is pra'ctically certain" to follow from such
conduct [§ 45.00(4, 5)]. The terms "recklessly" and "crim-
inal negligence" (subds, 6, 7), however, are conceptually more
intricate. Here, the proposed section strives especially for
precision of definition in an endeavor to crystallize an area
of culpability and liability long fraught with uncertainty and
confusion. 

"

The common denominators of these two terms are that the
underlying conduct must, in each instance, involve (1) "a sub-
stantial and unjustifiable risk" that a result Or circumstance
described by a penal statute will occur or exists, as the case
may be, and (2) "a gross deviation" from the standard of con-
duct or of care that a reasonable person would observe
[§ 45.00(6, 7)]. The reckless offender is aware of that risk
and "consciously disregards" it [9 45.00(6)]. The criminally
negligent offender, on the other hand, is not aware of the risk
created and, hence, cannot be guilty of consciously disregard-
ing it. His liability stems from a culpable failure to perceive
the risk. His culpability, though obviously less than that of
the reckless offender, is appreciably greater than that requir-
ed for ordinary civil negligence by virtue of the "substantial
and unjustifiable" character of the risk involved and the factor
of "gross deviation" from the ordinary standard of care.

While it might be urged that "criminal negligence," as hei'e
defined, should be excluded entirely from the scope of penal
liability [see Hall, in Symposium on the iV£odel Penal Code,
63 Col.L.Rev. 632 (1963)], the Commission believes that its
inclusion may serve a useful purpose in limited instances [see
Wechsler, On Culpability and Crime: The Treatment of Mens
Red in the odel Penal Code, 339 Annals 24, 31 (1962)].
Accordingly, it is employed, though sparingly, being found On-
ly in the settings of homicide and assault (prOposed 99 130.i0
and 125.00). . •

"Recklessly," on the 0'her hand, denoting a markedly high-
er degree of culpability, is an important term in this proposed
code. Indeed, the frequency with which it is employed to ex-
tend criminal liability beyond the bounds of "intentional" and
"knowing" conduct is one of the significant distinctions be-
tween the proposed Penal Law and the existing one.

§ 45.10 Effect of intoxication on culpability :
Subdivision 1 substantially restates existing Penal Law

u .,9 1220.
Subdivision 2, which is new, excepts the mental state of

recklessness from the foregoing principle. Since recklessness
requires an awareness and a "conscious disregard" 0fa risk
[9 45.00(6)], intoxication frequently might, under the doc-
trine of subdivision 1, be deemed to negate recklessness and
to reduce the offender's culpability to that of "criminal negli-
gence," which is based upon failure to perceive or to be aware
of the risk [§ 45.00(7-)]. However, the drunken driver,.for

-example, who Causes injury or fatality seems deseiwing Of the
higher culpability. His overall conduct and cu'lpability should
be appraised not alone as of the time0f the accident but as of
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an entire period commencing when he deliberately began to
destroy his "powers of perception and of judgment" by be-
coming intoxicated, and continuing through his drunken
driving and the accident [see Mode! Penal Code § 2.08, com-
ment 3 at pp. 8-9 (Tent.Draft.No. 9, 1959) ; see, also, Hal!,
General Principles of Criminal Law, pp. 529-557 (2d ed.

,1960)].

COMMISSION STAFF NOTES

§ 50.00 Criminal liability for conduct of another
In essence, this section follows the theme of existing Penal

Law § 2 (6th par.), defining a "principal" in a crime. The
substance of the latter provision is that a person is a "princi-
pal" or criminally liable for an offense not only when he di-
rectly commits it (a common law principal in the first degree),
but when he is present at and aiding in its commission (a
common law principal in the second degree) and when, though
not present at the scene, he procures, counsels or aids its com-
mission by prior conduct (a common law accessory before the
fact). 

' 
•

Unlike the existing provision, the proposed one is so phras-.
ed as to make it clear that the culpable solicitor, aider :or
abettor is liable:for the offense involved in the activeagenVs
conductnot on!y when the latterjs gdilty of the offense but ai-
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It is out of these considerations that subdivision 2 herein
refuses to regard unawareness of a risk at the time Of the
offense as negating a charge of recklessness when the unaware-
ness results from intoxication; and provides that reckless-
ness may still be predicated if the offender "would have been
aware of such risk had he not been intoxicated."

§ 45.15 Effect of ignorance or mistake upon culpability
This section is addressed to the traditional exculpatory doc-

trines of mistake of fact and mistake of law. Although there
are no "mistake" provisions in the existing Penal Law, the •
case law does recognize such doctrines. Proposed § 45.15 enu-
merates and crystallizes these principles.

Subdivision 1, in essence, codifies existing case law.

Subdivision 2 is new. A person who has engaged in CondUct
constituting a crime cannot, as a rule, successfully claim:that
he did not believe his conduct criminal. This provision, after
endorsing that proposition, enumerates the Settings within
which a person's mistaken belief of the law does Constitute
a defense.

§ 50:15

so when, although he committed the proscribed acts, he is not :
guilty thereof by virtue of lack of culpability, infancy or in-
sanity.

§ 50.05 Factors not constituting exemptions or defenses
The first two subdivisions merely state collectively a prop-

osition inherent in the preceding section (§ 50.00), namely,
that the fact that the/active agent has notbeen criminally
prosecuted or convicted for the conduct in question, or that
he may not be guilty of the offensejnvolved for want of culpa
bility or responsibility, does not constitute a defense to the
causer, aidei- or abettor •

Subdivision 3 states a familiar but not presently codified
principle Which may be illustrated by r ference to the crime
of bribe receiving (by a: public smwant). The: fact %hat %hat
offense can be committed in an individual capacity "only bY
particular class of persons," namely, public selwants;
does not preclude liability or conviction therefor of a non-
public smwant who aids a public stow.ant to obtain or receive a
bribe.

§ 50.10 FaCtors constituting exemptions or defenses
Subdivision 1 deals with situations where the accessoriaI

conduct consists of a correlative offense 0r actwhich is in:'
evitably necessary or incidental to the offense aided or pro-
cured. Thus, the cl ime of bribe giving by A (tO B) is "neces-
sarily incidental" to the crime of bribe receiving by B ; and
the contracting of a bigamous marriage by A is "necessarily
incidental" to the commission of bigamy by B, the other party
to the marriage. In each instance] under= the genera! d0c-
trine of § 50.00, A would be liable for B's separate but relat-
ed offense (bribe receiving and bigamy) by virtue of having
encouraged, aided or caused him tO commit i.t. pursuant %o
the exception of Subdivision 1 herein, however, A is not liable
for B's offense in this kind of situation. If A's conduct does
constitute an offense (L'e., bribe giving), he is giiilty of that
offense alone: If it does not, he:is not guilty 0f-any Offense.

Subdivision 2 furnishes he causer, aide : 0r abettor with
an inducement to deprive his complicity of its effectiveness.
A renunciation provision similar to subdivision 21 is includ-
ed in the Model Penal Code's Complicity formulation [§ 2]06
(6) (c)].

§ 50.15 Convictions for different degrees of offense . "

This sectipn, although new, mereiy codifies a settled Prin-
ciple of law: :

31.5. . ......
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§ 50,20 Criminal liability of corporations "
This section is new. Although the existing Penal Law

designates some individual fields of corporate liability by ex-
press mention of corporations in certain penal statutes, there
are no general statutory standards for determinilig the offens-
es for which a corporation may be prosecuted. Without such
standards, the judiciary is left with extremely difficult prob-
lems in that regard. Although precision in this area is im-
possible, this section enunciates certain standards in an en-
deavor to provide workable guideposts.

§ 50.25 Criminal liability and punishment of individual for
porate conduct

This seetionl which is new, assures that one is not ex-
empted from personal criminal liability merely because his
offense is committed behind a corporate veil or for a corpora-
tion's .benefit. •

ARTICLE 55: AFFIRMATIVE DEFENSE

cor-

§ 55.00 Affirmative defense; definition and application
This sec i0n codifies New York case law with respect to the

concept of an affirmative defense, 
•

ARTICLE 60: LACK OF CRIMINAL RESPONSIBILITY

§ 60:00" Infancy .

• This sectibn substantially restates existing Penal Law
2i86

§ 60.05 Mental disease or defect
The existing insanity defense in New York (P.L. § 1120)

rests on the century old McNaghten rule, which has been chal-
lenged bymany as being:out of steP with modern psychiatric:
c0ncepts. The Commission is of the opinion that a more en-
lightened standard is needed and, accordingly, proposes a
formulation Similar to that presented in the Model Penal Code.
This formulation-is extensively treated in the Commission's
1963 interim Repor [Leg.Doc: (1963) No. 8, pp. i6-26;re=
printed herein as Appendix B]. As indicated in the Commis-
sion's 1964 Report [Leg.Doc. (1964) No. 14], however, the
Commission is continuing to study certain controversial as-
PeCts of this matter with a view to submitting its final recom-
mendation as a separate billfor action by the 1965 session of
the Legislature. " :
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ARTICLE 65i JUSTIFICATION 
: :

This Article seeks more precise and thorough codification
of the pertinent :principles controlling the intricate defense
of justification. That defense, though applicable to a wide
range of offenses, applies primarily in:Prosecutions for assault,
homicide and other crimes of violence.

Briefly, it may be obselwed that, unlike the existing sections, -
the proposed Article seeks to distinguish carefully between
situations where the Use of ordinary "physical iforce" is jus-
tifiable and those where a person may use/'deadly physical
force" [defined in proposed § 10.00(5)]. Another theme run-
ning through the Article is that justification arising from the
various specified factual situations is predicated Upon a "rea-
sonable belief" by the actor that such facts, situations or cir-
cumstances exist, whether or not they actually do.

§ 65.00 Justification generally ; • •

This section, which is new, is derived from similar provi-
sions Of Model Penal Code §§ 3.02, 3.03. *

Subdivision 1 Of proposed § 65.00 is self-explanat0iw:

SUbdivision 2 would provide a defense Of justification in
rare and highly unusual circumstances. Illustrative is the
burning of real property of another in orderitoprevent a ragr::
ing forest fire from spreading into a densely poPu!ated com-
munity; or forcibl$ confining a pers0n ill with:a highly con-
tagious disease for the purpose of preventing him from going
to a city and possibly starting an epidemic. The provision
does not justify criminal conduct, Such as mercy ldlling, com-
mitted out of disagreement with "the morality or advisability
of the law." : :: : .- :.' ;

§ 65.05 Justifiable use 0fphysical force generallr • ....
Compare with existing Penal Law §§ 42 and 246. Subdivi-

sion 5 is new. : : ; : • ..

§ 65.10 Justifiable use of physical• force in defense of a person
Compare with existing Penal Law §§ 42, 246(3) and 1055,

but note the proposed section's distinctioiis Wlth respect to: (
the useof "physical force, and "deadly physical force." :

, , ". . : ;, ..... 
- 

:.

§ 65.15: Justifiable'use of physicaI force i§ defense• of real property
Compare with existing Penal Law § 246(3).- :it" shbuld be

obselwed that this:section's permission to: use "deadly:physical
force" in real proper invasion cases for the purpose of
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preventing "arson" does not prohibit its use to combat deadly
attacks on the person, or robbery, rape and other crimes of
physical violence-threatened or attempted: during a criminal
trespass. The right to use deadly physical force defensively
under such circumstances is accorded by proposed 9 65.05(2),
which is specifically addressed to the use of such force "in de-
fense of a person" whether or not the incident occurs during
an intrusion on real property.

§ 65.20 Justifiable use :of physical force in defense Of personal
property : :

-Compare with existing Penal Law 9 246(3). Note hat.the
use of deadly physical force to protect personal propel cy is
prohibited only with respect to threatened or attempted crim-
inal mischief and non-violent larceny, and that, pursuant to
another section [proposed 9.65.05(2)], such deadly force may
be .used to prevent robbery. : :.

/ !

§ 65.25 ffustifiable use of physical force in resisting unlawful arrest
This section is new. It codifies, in a qualified form, the

judicially established doctrine that one may employ physical
force to resist an unlawful arrest [People v. Cherry, 307 N.Y.
308, 12! N.E.2d 238 (1954)]. The qualification, relating t0 the
actor's State Of mind, is that he must "believe" the arrest to
be unlawful. .......

§ 65.30 ffustifiable use of physical force in making an arrest and
: • in preventing an escape

Compare with existing Penal Law 99 246(1) and 1055: ....

• ARTICLE 70 : IMMUNITY ' ,

• . 70.00 Immunity; defined : .....

This section substantially restates the definition of immunity
contained in existing Penal Law 9.2447(2):: 

§ 70.05 Immunity from prosecution =

This section designates "immunity" as one of the affirmative
defenses definedby Title D.

70110 Immunity; authorities .competent to confer it
This section, representing a material change:fromthepres-

ent law, would replace fifteen provisions of the existing Penal
Law [99 81-a, 166, 381, 439, 584, 713, 996,.1256, 1472, 1752 a, :
!787, 1904(6),. 2038,2052, 2097].= : :: :. =:.

• The procedLireand .mechanics for compelling evidence from
a persop by granting him immunity in return for abrogation
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of his privilege against sMf-incrimination is set forth in ..
2447 of the existing Penal Law, which is substantially carrieff
over into the proposed code (§ 70.15; see, also, § 70.00). The:
question of when, or in what kinds of investigations and pr5-:
ceedings, immunity may be granted for evidentiary compul-
sion purposes is now determined by a host of individual stat-
utes locatedboth within and without the existing Penal Lair:
The existing Penal Law provisions permit immunity grants in
investigations into bribery, gambling, conspiracy and several
other selected crimes, and other non-Penal Law provisions ex-
tend the power to various kinds of civil and administrative
proceedings.

Such limitation and selection is based upon the theory that
the power should be closely restricted because of the danger
of conferring amnesty upon witnesses who have committed
crimes. The immunity device is Justified, it has been said,
only where, because of the nature of the crime under investiga-
tion (a serious one), the acquisition of evidence from untaint-
ed sources is especially difficult [see Matter of Doyle, 257 N.Y.
244, 261, 177 N.E. 489 (1931) ; Law Revision CommissionRe-:
port, Leg.Doc. (!9.42) No. 65(I), pp. 46-47 Third Report of
the' New York State Crime C0mmissioli, Leg.D0c.(!953) No
68, 

"p. 
15]. However valid or invalid that theory may'be, the

existing Penal Law's list of immunity:statutes certainiy d0e
not jibe with it. Indeed, most of them apply tO investigation
into comparatively inconsequential and infrequently prosecut-
ed offenses (see, e. g., existing P.L. 99 671, 1200, 1472, 2038)..

, :MoreoVer, the selective process is, as apractical matter, large:
ly negated by prolific employment of the immunity provisiorr
in conspiracy cases (existing P.L. § 584), which can be in-- (
v0ked in almost any instance where the criminal conduct un--
der investigation involves at least two persons .... :

Proposed § 70.10 proceeds upon the premises: (I) that the
present system of limitation and selection with respect to im:
reunify statutes is both illogical and ineffective; (2)that the
power to compel evidence by means of an immunity grant
is a vital, salutary and fair law enforcement meaSure Which
should be available ,in investigations for allcrimes of any
real seriousness, whether felonies or misdemeanors; (3)
that, by and.large, the crimes defined in the.proposed Penal
Law are sufficiently serious to warrant the use of that power
and (4) that the same is probably not true of the:thousands.
of misdemeanors defined in bodies other than the Penal Law,:
many of which are of an extremely specialized nature.

Upon these postulates, a "blanket" immunity statute is hei-e
created, authorizing immunity grants by any court, magis-
trate, grand 'jury or joint legislative committee in an invest-
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tigation for ,any crime" contained in the proposed Penal Law
"or any felony defined in any other chapter." This leaves un-
touched the vast field of misdemeanors outside the Penal Law.
If the Legislature deems an immunity statute appropriate with
respect to investigations into any particular non-Penal Law
misdemeanor, it is, of course, privileged to enact one, as it
has done in the past (see Gen.Bus.Law § 345) ; and the same
is true of any immunity provision or prospective provision
dealing with the compulsion of evidence in particular civil, ad-
ministrative or executive proceedings. Needless to say, the
proposed immunity section (§ 70.10) would not affect the va-
lidity or status of any non-Penal Law immunity provision now
on the books.

§ 70.'15 Immunity; how and when conferred
This section substantially restates existing Penal Law §

• 2447, minus the second subdivision thereof, which is restated
in proposed § 70.00.

§ 70.20 Waiver of immunity
This section carries over, with some language changes from

the existing Penal Law (§ 2446), the provisions authorizing
and providing procedure for the signing of a waiver of im-
munity by a witness called or about to give evidence in a grand
jury or other criminal proceeding.

ARTICLE 75: OTHER EXEMPTIONS AND DEFENSES

§ 75.00 Duress :

This section is derived from existing Penal Law § 859, but
• its scope has been considerably broadened. The present law

is rather narrow since it requires a showing that the actor•
reasonably feared "instant death or grievous bodily harm."'
Subdivision 1 adopts a more flexible and realistic standard by
gearing the degree of force used or threatened to the fact
situation in which the actor finds himself. It should be noted
that the present law deals with compulsion only in terms of
threats of bodily harm but not the actua! use thereof. The
revision clarifies this ambiguous situation by specifically re-
ferring to "the use or threatened use" of force.

Subdivision 2 is new and represents a reasonable limita-
tion upon the scope of the defense of duress.

§ 75.05 Entrapment :
This section is new, since New York today do s not recognize

the defense of entrapment, and is probably the only state vhich
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fails to do so. The formulati0n:is based upon:the federal
Standards as enunciated in Sorre!ls v. United States,::287 :U.S.
435, 53 Sup.Ct. 210 (1932), and Sherman v. United: States,,
356 U.S. 369, 78 Sup.Ct, 8 9 (1958). This section aims to dis-
courage the .use of owerzfialous methods bY !aw enforcement
officials tO trap the unwary innocent into €ommissi0n o£ an of-
fense. Thus, the main thrust of the section is againstpl'es:
sure methods which may cause the commission of an offense
by one who is not ordinarily disp0sed to commit it. AS a prac-
tical matter, therefdre, the defense of: entrapment would not
be available tO the person who regularly engages in i!legal
ente! prise. It is Univel'sally recognized that certaintypes'0f
offenses, such as narcotics selling, prostitution, promoting
gambling, and the like, would not be prosecutable without
some undercover work by law enforcement officials, since .the
"victims" almost never complain. So long as the undercovee
conduct does not overstep the bounds Prescribed herein, the
defense of entrapment is not available:= : ..... • :

§ 75.10 Previous prOsecution •
This section deals with the principle- commonly known as

former or double jeopardy. The existing Penal Law contains
a few proviMons recognizing or establishing that doctrine as a
part of New York law, but no realeffort is made to codify or
explain the kinds of situations that do and: do not constitute
double jeopardy. Proposed § 75.10 makes that endeavor.

Subdivision 1 states the general double jeopardy proposi-
tion to be that one may not be prosecuted for an offense when
he has previously been prosecuted for "the same offense,"
namely one identical jn both fact and:law; or for "an offense
comprising the same or substantially the same conduct." . It
is the latter concept, with emphasis upon the phrase 

"sub-

Stafitially the Same conduct," that emb0dies and points Up
most of the inh-icate doflb!e jeopardy problems that have arisen
in New YOrk and other Jurisdicti0ns..- : :; •: . :

Subdivision 2 seeks to explain the meaning o£ ,substantially
the same conduct" and treats five basic.kinds of Mtuatibns,
most of which have proved troublesome in the determination
of double jeopardy problems.: The formulations; in great part
at least, follow the pattelm of New York:case lawon the sub
ject, which places the emphasis upon factual similarity and,
generally speaking, bars. double prosecution where the two
charges in issue have a substantially common factual denomi-
nator. The following hypothetical instances will selwe:as f!-
lustrations bf the gen el'al princip!es,:th0ugh:n0t of the various
exceptions thereto, enunciated inthe five paragraphs of subdi?
vision2: ::: - • - ....
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(a) A man Who has sexual intercourse with his fifteen year
old daughter may not be seParately P "0seeuted b0th for rape.
and incest; .

(b) One who kidnaps another f0rpul poses of ransom and
who also robs him in the course 0f the abduction or confine:
ment may not be separately prosecuted both for kidnapping
and robbery;

(c) One who, bent upon robbery, steals a Carl then commits
he robbelT with the aid of the car and, finally, assaults a

police officer during his escape, maybe Separately prosecuted
for the larcenY of the-. car, the robbery, and the assault upon
the officer; . ,.

i

(d) One who has been prosecuted .for murder may not.
subsequently be prosecutedforthe-assault bywhich-it:was.
accomplished; r . .

(e) One who has been pr6secuted for= assault resulting i
fatality may not subseqilenflYbe prosecuted for murder. N0te,
however, that a prdsecution for murder is authorized where
death did not occur until after the assault prosecution if the.
latter resulted in a conviction. : : :

Subdivision 3 attacks the intricate question of when a per:•
son is deemed to have been "previously prosecuted"-or, in other
words, when jeopardy attaches, and formulates £he:indicate&
principles upon that.subject. : • ?:: . : ::. :::1 :

§ 75.15 Untimely prosecution :
This section, constituting the "statute of limitations" for

the commencement of criminal prosecution, is derived from-
six 

•sections 
of the Code of Criminal Procedure (§§ 141-144-

Subdivision 2(a) :Which provides, ' n effect, no period: of
limitation for murder Or kidnapping prosecut ¢ns, is-the same
as present Code of Cl minal Procedure §§i4L and i44-a,.
respectively. The limi tions of five years for any other.
felony and two years for any misdemeanor accord with the
periods prescribed for these categories in Code of Criminal
Procedure § 142(1). However, subdivision 2(d)of the revi-
sion puts a one year limitation upon prosecutions for "viola-
tions," whereas present law prescribes a two year perio
for "offenses," which are roughly equivalent to "v olations."

Subdivision 3 deals with two exceptions to the genera[
rules se ol h in the prior subdivision: Paragraph (a)
concerns prosecutions for larceny c0mmitted bY a fiduciary;.
Covering the same situation as pi'esent Code of Criminal
Procedure § 142(2), but differs in reatment.: The revisio
does not distinguish between felonies and misdemeanors,:a .
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does the present law, nor does it extend the period of limita-
tion for as long a time. Most significantly, the revision here
(and in the succeeding/paragraph) places a "ceiling" on the
length of the extended #eriod, a factor-absent from the present
law. Paragraph (b) of this subdiyisi0n is new.

Subdivision 4(a) is derived from Code of Criminal Pro-
cedure § !43, differing from it substantively only in the
respect that the revision places a five year:ceiling on the
extension of the period Of limitation. Paragraph (b) 0f this
subdivision is derived from Code of Criminal Prbcedure" §
144-a, but does not include the.provis0 in the latter that a new
prosecution• shal! be commenced withinMxty days after the

rder of dismissal. .....

sUi divisi0n 5 is derived from Code of Criminal Procedure
§ 144. The reVisi0n adds to the definitiOa Of "commence-
merit" of prosecution under ttie present law, an actual arrest
or the issuance of a summonS.' . 

.... " 

L ,
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In contrast to this simplicity is the extreme awkwardness
and confusion of the traditional descending system. After
learning that first degree grand larceny consists of thefts of
Property valued at more than $500, of takings from the person
at night, etc., (existing P.L. § 1294), one finds that the second
degree consists of thefts between $100 and $500, of any talc-
ing from the person, etc., "under circumstances not amounting
to grand larceny in the first degl"ee" (existing P.L. § 1296).
This puts the reader to a puzzling subtracting process; but
his difficulties really begin when he finds that petit larceny
consists of "every other larceny" (existing P.L. § 1298)-
meaning every larceny that is not first or second degree. By a
tortuous process of elimination, he finally concludes that petit
larceny consists of a theft of property when the value there-
of does not exceed $100, when it does not consist of a public
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Bearing these principles in mind, the simple and obvious
method of presenting a degree offense--and the one adopted in
this proposal is to begin with the basic or lowest degree
and then to climb the ladder adding aggravating factors on the
way up. Applying this system to, for example, the existing
larceny offenses, petit larceny would first be predicated and
defined in terms of any stealing of property (not of propel y
valued at less than $100). Second degree grand larceny would
then be defined as a stealing of property when valued at more
than $100, or when consisting of a public record, or when
involving a taking from the person (existing P.L. § 1296).
And finally, first degree grand larceny would be defined as a
stealing of property valued in excess of $500, or involving a
nocturnal taking from the person, and so on (existing P.L.
§ 1294).

It is penihent t0 point out and explain at the beginning
Of this "Pa!.t', a novel technique, employed in the presenta-
tion and definition of offenses diVided into degrees.. 

"

:A true ,de -ee" crime:is:one in:which :the lowest degree
constitutes the: basic offense. When this is augmented by a
given aggravating factor (e. g., a larceny committed by a
taking-from; the person), the offense is raised a.notch in
degree. No inattef. how many aggravating fact irs and de-
gl:ees,,however, and' no matter how high in 

:
he .progression

particular conduct may reach, the'lowest degl-ee is always
committed as wellas the higher One.: 

: 
.:.

!

COMMISSION STAFF NOTES :: : :

record, when it is not taken from %he person in either the
daytime or the nighttime, and when: .the Pr0Per y, if noc-
turnally taken from a dwelling, vessel or-railway car, is not of
more than $25 in value.. : :.

Apart from their needless complexity, these descending
formulations are actually erroneous in their implication that
the various degrees are mutually exclusive: for example, that
a theft of more than $100 is grand larceny and ,not petit
larceny. If that were so, a defendant charged with grand :
larceny could not plead guilty to or be convicted of petit
larceny, for one cannot properly be convicted of a crime wtfich
one did not commit:

The Commission realizes that persons ordinarily dislike
shifting fr0ma familiar, iong-standihg system, no matter
how unsatisfactol'y, to a new one. It is believed, hOweVer,
that the temporal] difficulty 0f adjustment to the indicated
ascending degree system w0u!d be far outweighed by the
factors of ultimate simplicity tO the Penal Law reader and of
legal soundness.

Title G: Anticipatory and ACcessorial Offenses --

This Title deals .with conduct which is aimed at or is
accessorial to the Commission of crimina! offenses but which

, renders the actor only pal-tially rather than fully liable
for the Offense orcontemplated offense to which his conduct
attaches: The ex.i ing Penal Law establishes three 

: 
:sUch

criminal categories: (1) conspil'acy, (2) attempt and (3)
accessory after thefact. To these, proposed Title G adds tWO
more : "criminal : solicitation" (Art. 100) and "criminal
facilitation" (AI . 115).

ARTICLE 100: CRIMINAL SOLICITATION

This Article pi-esen s- a concept new t0 Ne.w York law.
Solicitation to commit a felony or a "serious" misdemeanor
was criminally actionable at common law and punishable as a
misdemeanor, IF is not an offense under the existing law of

• New York;: but this l icle: Would make it 0he ila'espective
• of whether the:crime solicited be a felony or amisdemeanor.

The nature and scope of the proposed change may be
illustrated by a case where A importunes B-t0 kill C. If B
agrees o do so, bothB:and A are guilty of ConSpiracy. If
B shoots at C :but misses, both Bahd A'are guilty:of 

"at-

tempted murder; and, of com'se, if B kills C, both are guilty
of murder. If,. on the other.hand, B: refuses or: fails to
undertake :the homicidal project,,: the" : conduct of A is not
criminal under existing law. : nder £he proposed:Article,
it would constitute "criminal solicitation."
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:§ 100.00 Criminal solicitation; definitions of terms
This section, stating the explicit meanings of "crime" and

comparable terms used in this Article under certain cir-
cumstances, obviates the necessity of repeating the indicated
explanatory language every, time such words appear in the
ensuing sections, and thus simplifies and shortens the draft-
ing of the Article as a whole.

/
/
/

§ 100.05 Criminal solicitation : .-

See note to proposed Article 100.

!§ 100.10 Criminal solicitation; punislhment :.
The penalties are geared to those for the offenses solicited

in a scheme similar tO the conspiracy pattern (see proposed
§§ 105.05, 105.20).

§ 100.15 Criminals01icitation; no defense
This section states a corollary of the general proposition

hat criminal liability by virtue of accessorial conduct does
not depend upon the culpability or criminal responsibility of
the active agent [see proposed § 50.05(2)].

COMMISSION STAFF NOTES

ARTICLE 105: CONSPIRACY

This article limits the crime of conspiracy to' consph'acy
±o commit "a crime" [existing P.L. §. 580(!)], which is only
.one of six forms prescribed by the existing: Penal Law: (id.,
subds, 2-6). The other five forms (conspiracy to "cheat
and defraud," to injure public morals, etc.), insofar as they
may not require criminal objectives, provide standards that
:are, in the: Commission's opinion, too vague and indefinite for
criminal sanctions. •

.Varying penalties for conspiracy, are here providedby
de 'ee structure geared to the grade or sen'ousness of the
bject-offense. (§§ 105.05-!05.20; cf. existing P.L. §§ 580,

580-a).: : .... . : .

PropOsed§ .i05.25 substantially restates the "overt: act"
Tale enunciated in existing Penal Law §§ 580-a and 583, but
-without: certain: qualific£ti0hs contained 

'in 
th0se provisions.

..... : :326:' : 
" 

...... : :

• 100.20 Criminal solicitation; : exemptions :and defenses
Subdivisio i states a pr0pos!tion alogous that of

proposed §.50:!0(1)(§ee n'bte.theret0). Illustrative is a
situation where A, a public Servant, solicits a bribe from B.
A is guilty Of bribe receiving only, and not of criminally
soliciting B't0 commit the crime of bribe giving . : :

Concerning subdivision 2, see note to proposed §50.10(2).

§ 1001:I0

-PropOsed §: 105.30, which is new, prescribes several se!f:
explanatory principles which logically apply to certain prob-•
lems of jurisdiction and venue peculiar to the crime of con-

spiracy.

Proposed § 105.35, which is new, provides a defense in
cases where the defendant prevented the accomplishment of
the objective of the conspiracy under circumstances mani-
festing voluntary and complete renunciation of his criminal
purpose.

ARTICLE 110 : ATTEMPT

§ 110.00 • Attempt to commit a crime
This section defines an "attempt to commit a crime" in

tel-ms, of "conduct which constitutes a substant!M Step toward
the execution or commission £hereof" rather than as, in the
existing Penal Law, an act "done With in ent 0 commit aI
crime, and tending but fMling o effect" its commission"
[§ 2. (last par.) ]. The proposed formuiati0n is not designed
to.change the present meaning or €onstructiOn Of "attempts,"
but simply seeks :a greater measure Of precision i the
definition of this difficult concept. :

§ 110.05 Attempt to commit a crime; punishment : -: = : :

This section eStablishes a penalty scheme, rendering an
"attempt to commit a:crime" the most serious, of all the
inchoate and accessorial :offenses of this Title. Dropping
the penalty 0nly onenotch below that of the crime attempted,:
the section penalizes "attempts" relatively more severely than:
does the existing "Penal Law (§261).; : ::

§ 110.10 Attempt tO commit a crime; no defense . -

This section, Which is new, seeks legislative crystallization
of a subjeet upon which the ,American decisions are not
consistent or entirely clear, namely, whether one can: "at-
tempt" to commit a crime which, by virtue of particular cir-
cumstances, is impossible of actual commission.: • : :::

"ImPossibility" is Said to be of two kinds: : factual and
legal.: Illustrative :of factual impossibility is an attempted
hrceny case based upon an attempt to pick a pocket which
is in fact empty. An example of legal impossibility is a
"receiving" case based upon acquisition of p.roperty w.hich
one believes to: be Stolen but which actually is not. While
the distinction between these two concepts is not always
clear-cut, the case law. of New York appears to be that factual
impossibility of committing a crime is no defense to a prosecu-
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tion for attempting to commit it: but that legal impossibility
is a clefens-e [People v: Roll:no, 37 Misc.2d I4, 233 N:¥.S.
2d 580 (Sup.Ct.Queens Co. 1962)]. ........ :

Upon the theory that neither brand of impossibility detracts
from the offender's-culpability, the proposed section would
change' this rule by decreeing that neither constitutes a
defense. ,

110.15 Attempt to commit act:me; defense •

See note to proposed § 50.10(2).

ARTICLE 115: CRIMINAL FACILITATION

This Article offers a new €oncept of criminal liability.
"Criminal facilitation" is addressed to a kind Of accessorial
conduct in which the actor aids the co ssion Of a Crime
with knowledge that-he is doing SO butwithout any specific
intent to pal icipate therein or to benefit therefrom: The fo!-
]owing hypothetical cases are illustrative: "

(1) F, a salesman in a store Which legitimately sells guns,
sells a gun to A, even thoughA convinces him that he intends
to use it to kill B--a promise he soon fulfills: F's sole
interest in the transaction is the commercial one of selling
±he gun. - : : :

(2) F, a night watchman for a warehousel is paid by A not
to be at a cel cain point outside the warehouse at a certain.
hour when A: and his confederates enter for burglarious
purposes. F; has no interest in the burglary itself and his
contribution consists merely, of non-inteiffere#ce. :

Such cases present difficult and debatable issues of whether
or not F is criminally liable for A's offense. The theory of
this proposed Article is that F'S culpability, based primarily
upon scienter rather than:intenf, is sufficient to warrant
some criminal liability, but not the full liability of A and any
of his genuine accomplices who attain complete, accountability
under proposed § 50.00 because their'accessorial conduct is
accompanied by a specific intent to commit the:clime. The
new accessorial offense of "criminal facilitation":would estab-
lish an intel mediate liability and Punishment for facilitating
conduct of the indicated nature which provides means or
opportunity.for criminal activitY. .....

//

/
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what different from that Which the facilitator believed the per-. ?
petrators were going to commit, and declares that this: factor:
does not relieve him from liability. .... 

:

§ 115.05 Criminal facilitation in the third degree
See note to proposed § 115.15. 

:;

/
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§ 115.00 Criminal facilitation; definitions of terms
Concerninglsubdivision !, see not to proposed § 100100.
In: defining his offense; subdivision 2, it maybenoted, rec-

Ognizes that the crime Ultimately committed.may be some-

§ 115.10 Criminal facilitation in the second degree
See note to proposed § 115.15.

§ 115.15 Criminal facilitation inthe first degree
This section and the two preceding ones gear the "facilita-

tion,, penalties to those for the main Crime. Note that, when
there is a difference between the crime which the facilitator
believed would be committed and the one actually committed,
the lesser of the two constitutes the yardstick for determining 

:

the facilitation degree and penalty.

§ 115.20 Criminal facilitation; no defense
See note to proposed § 50.05.

§ 115.25 Criminal facilitation; defense
Under the definition of proposed § 115.00(2), a victim of a

crime, such as a person paying ransom to a kidnapper, might
in a technical sense be guilty of facilitation, This section ex-
pressly excludes such cases.

: • _

§ 115.30 Criminal facilitation corroboration:
This section is necessary because the general accomplice

corroboration rule (Code of Crim.Proc. § 399) is not applicable,
Since the facilitator and the actual perpetrator are not legally
accomplices of each other under the formulations of this code.

ARTICLE 120: ACCESSORY AFTER THE FACT

This Article includes, but somewhat expands and clarifies;
the offense of being an accessory after the fact as it is pres-
ently defined in existing Penal Law provisions (§§ 2, 1250-b,
1934). The offense is here defined in: teluns of rendering:

BC '"criminal assista e with a specified culpable mental state.
Unlike the existing approach, theprop0sed statute attempts
to provide guideposts by spelling out the vaijous ways (six)

nc "in which ,criminal assista e may be rendered- (proposed
§ 120.00). • : ...... : : :

A significant change is proposed with respect to the punish:
ment scheme. Under the existing Penal Law, an "accessm-y-
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to a felony" is punishable by imprisonment for not more
than fiveyears (§ 1934),-except that an-"aeeessory tokidnap-
ping" is punishable by imprisonment for not less than five
nor more than fifteen years (§ 1250-b). Under the proposed
scheme, which employs a degree structure, the grade of the of-
fense is geared to the kind and class of crime committed (see
§§ 120.05, 120.10, 120.15, 120.20). This scheme seems more
logical than the existing one. The present ceiling of five years
is too narrow and rigid to allow for desirable distinctions be-
tween one who aids a serious offender and one who aids a
mi or one. Further, no good reason appears why, for exam-
ple, an "accessory to murder" should not be subject to the se-
verer penalty (five to fifteen years) expressly reserved by ex-
isting.!aw for the " " " ,,accessory to kidnapping. By placing mur-
der on a par with kidnapping, proposed § 120 20 rectifies this
imbalance in the existing law.

Finally, it should be obsel-ced that the proposed offense, by.
including crimina! assistance tomisdemeanants, goes beyond
the existing law, which limits the offense to the aiding of
felons.

COMMISSION STAFF NOTES § 125.00

ARTICLE 125 : ASSAULT AND RELATED OFFENSES

T ti han esthe Pat ern of•''assault'' offenses in two
fundamental respects.

Every crime of "assault" herein requires actual "physical
in" • "3uzy to the victim; "Physical ln3ury, a term defined hi
the General Provisions [proposed § 10.00 (3)], constitutes con-
siderably more than the common law concept of a battery,
which may amount to no more than a:technical touching,

There are, itis true, some types of assaultive acts desel cing
of crimina! sanctions which involve a battery fallin short
of 

"physical 
injury, and, hence, are not covered by the propos-

ed crime-of assault. The most prominent of these are (1)
physically uninjurious but offensive sexual acts, and (2) petty
slaps, shoves, kicks and the like delivered out of hostility,
meanness and similar motives. The first category is covered
by another proposedoffense entitled "sexual abuse" (§§ 135.60/
135.65), c9ntained in an article devoted to sex offenses (.pro-
pos-ed AI . 135), and the second by a:minor offense entitled"harassment" 

[§ 250.10(2)], also contained inanother ar-
ticle (proposed Art. 250). :

The proposedassault formulation, requiring:actua! physical:
injury, places the crime of assault in the main category of of-
fenses (robberY, larceny, perjury, etc.)•which are committed
only when the offender succeeds in his criminal objective.
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_And as with other offenses of hisna ure, an unsuccessful
• endeavor (a common law assault not resulting in a battery)
• constitutes an attempt. "Attempted assault," therefore, be-
comes a logical and meaningful offense under the proposed
_Article, having considerable utility in connection with certain
.•specific intent assault crimes [§§ 125.00(t), 125:05(1, 2, 3),
:125.10(2)].

The above described pattern supplies a 
•consistency 

in the
.assault area not found in the existing law. The existing
Penal Law never decides whether the crime of "assault" should

• require a battery or should be satisfied by a mere attempt
• to inflict one (the concept of "assault" at common law). As a
-result, some of the Offenses require an actua! battery or physi-
.cal injury [existing P.L. §§ 240(2), 242(1, 2/3)] and. others,
requiring none whatever, are satisfied by a mere attempt:to

:inflict one [existing P.L. §§240(1), 242(4, 5)]. ....

While thus narrowing the crime of assault in one respect;
the proposed Article expands it in another; namely in the field

, of recklessness and criminal negligence. :Apart from a third
,degree provision •attaching misdemeanor liability to "culpably
• negligent" operation of a "vehicle" resulting in "bodily in-

"UI ".j -y [existing Penal Law § 244(2)], the present assault Arti-
,cle ignores reckless and negligent c0nduct'and addresses itself
.solely to affirmative acts-committed with assaultive intent.
The proposed Article defines several offenses of the reckless and

• criminally negligent genus. These are, in the main, Of general
.application and by no means confined to vehicle cases [pro-
posed §§ 125.00(2, 3), 125.05(5), 125.10(3)]. :This feature

.appreciably broadens the base of the crime of "assault," in-
trpducing t° the assault orbit serious offenses entailing reck-
lessness of a high degree of culpability, inc!uding conduct of
omission as well as of commission. :

Further expanding this general area, moreover, is anew
.crime, "reckless endangerment" (proposed §§ 125.20, 125,25);
applicable to reckless conduct which, creates a risk of;: but
• does not result in, seriousphysical injury. In asense:this is
:analogous to attempted assault based on an unsuccessful at-
tack made with a specific assaultive intent. Non-injurious
reckless-conduct, however, does not technically amount to at-
tempted assault, for one cannot attempt to commit an• act
recklessly; and, hence, the crime of "reckless endangerment"
is necessary to cover such conduct.

:§ 125.00 Assault in the third degree • :
Subdivision 1 covers the most common type of assault : the' 

intentional infliction of physical injury--which is. penalized as
simple or third degree assault under the existing Penal: Law.
[§ 244(1)].. - : : . :
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Subdivision 2 presents the lowest degree of "2eckless' as-
sault. Illustrative is the mischievous throwing of a hard ob,
ject at great speed through the window of an occupied home,
inflicting injury or great pain upon an occupant. •

Subdivision 3 defnes one of the two offenses in the proposed
Penal Law (the other being defined in § i30.10) predicated
upon the lowest specified form of culpability, namely, "crim-
inal negligence" [see proposed § 45.00(7)]. T.he crime is lim-
ited to physical injury caused by deadly weapons, motor re-
hides and mechanically propelled vessels: Its principal utili-
ty would doubtless be in motor vehicle cases of the negligence
variety now prosecuted under existing Penal Law § 244(2).

§ 125.05 
"Assault 

in the second degree

Subdivision 1 presents the most familiar form of felonious
assault: intentional infliction of "serious physical injury/?
term defined in the General Provisions [proposed § i0.00 (4)].
This offense is substantially the same as the present second
degree assault crime applicable to one who "wilfully and
wrongfully wounds or inflicts grievous bodily harm upon
another" [existing P.L. § 242(3)]. While the latter provi
sion does not expressly require a specific intent to accomplish
the stated result, that element has been written into it by ju:
dicial construction [People v. Katz, 290 N.Y. 361, 49 N.E.2d
482 (1943)]. . ....

Subdivision 2 attaches felony liability to the :intentional in-
fliction of "physical injury," whether "serious" or otherwise,
so long as it is committed with a "deadly weapon" [see pro-
posed § 10.00(6)] -; .....

Iris to be noted that the comparable provisi014 of the exist=
ing Penal Law [§ 242(4)] differs in that, on the one hand; it
requires no actual infliction of injury but, on the other, re
quires, by judicial const!'uetion at least, an intent to inflict
"grievous" bodily harm with the weapon [People v. Katz,
290 N.Y. 361, 49 N.E.2d 482 (1943)]. 

"

Subdivision 3, suggested by a series of existing provisions
[P.L. §§ 240(2), 242(1, 2), 1752], proceeds upon the premise
that the unlawful, intent;.onal causing of stupor Or othei: phys:
ical impairment by means of drugs administered without the
victim's consent merits a felony sanction regardless of whe.th£
er the "phySical injury" is "serious," as that term is defined
in proposed § 10.00 (4). ' * i

Subdivision 4 offers a new offense, the he0ry of which.is
explained in the note to proposed § 130.20(2). •

Subdivision: 5 raises "recMess" assault from :third degree
or misdemeanor liability [§ 125.00(2)] to felony': liability
when the resulting "physical .... injury is "serious." 

" 
" :
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§ 125;10 Assault in the first degree
Subdivision 1 requires for first degree liability the classic

homicidal intent plus "seidous physical injury." The latter
element renders this crime a more serious one than the com-
parable existing offense, which requires no injury" at all
(existing P.L. § 240) ; and, for the same reason, it is a more
serious offense than attempted murder under both the present
and the proposed Penal Laws.

For explanation of the excepting clause, see note to proposed

§ 130.25,
Subdivision 2 presents a more serious version of the

existing Penal Law's crime of "maiming" (§ 1400), which is
not defined under that label in the proposed code. The ex-
isting offense of "maiming" is satisfied by disfigurement,
organic desti action, etc., committed withmere intent to
"injure." Hence, for example, one who, with no intent to
maim, happens to destroy an eye in the course of a routine
assault is guilty of "maiming." The proposed provision re-
quires a specific intent to achieve the mayhem result. If the
intent is merely to "injure," the crime is either second or
third degree assault depending upon the seriousness of 

"the

injury intended [proposed §§ 125 00(1), 125.05(1)]. ....
Subdivision 3 defines the highest crime of "reckless" as-

in] "y caused by.actssault, entailing "serious physical" 
"uT 

"
committed not only "recklessly" but with an extreme kind of
recklessness "evincing a depraved indifference to human life"
(e. g.,-wantonly or mischievously firing a pistol into. a crowd).-
This crime is the assault corollary of one fomn of murder

[proposed § 130.25(2)]. /
Subdivision 4 is, in essence, an approximate assault coun-

terpart of felony murder [proposed § 130.25(3)], although,
unlike the latter, the assault occurring in the course of the
underlying felony must be committed "intentionally or reck-
lessly" and "by means of a deadly or dangerous weapon."

" "UI "This offense requires "serious physical lnj "y, which dis-
tinguishes it from comparable existing "felony assault"
crimes, none of which requires any injulw tothe victim [ex-
isting P.L. §§ 240, 242(5) ; see, also, § 242(2)]. ..... 

•

§ 125.15 Menacing
This offense, by judicial construction, constitutes third

degree assault under existing Penal Law § 244(1) even
though the offender has no intent to injure and his gun, if
such be the weapon, is unloaded; in shoi%:the instilling:of
fear in the victim is sufficient [People v. Wood, 10 App.Div.2d
231, 237, 199 N.Y.S.2d 342 (3rd Dept. 1960) ]." Sincd the:
absence of "physica! injury" excludes "menacing" from the
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assault orbit of the proposed Article,: it is here proscribed as:
a .separate offense. A fear of "imminent serious physical
injury" by the victim is required in-order to exclude frivolous.
cases which might m'ise under a lesser standard. "lvIenacing"
is graded as a class B misdemeanor despite the fact that it-
may under some circumstances involve serious misconduct,
such as threatening a person with a pistol for purposes of
robbely. In such instances, the menacing conduct is inr
variably an element of a more serious crime. The usua! case-
of "menacing" under this provision, would consist ofa har--
assing or mischievous type of threat with a weapon.

§ 125.20 Reckless endangerment in the second degree -

See notes to proposed Article 125 and § 125.25. ,

§ 125.25 Reckless endangerment in the first degree
The offense of reckless endangerment is raised to the first:

degree in much the same fashion as reckless assault is raised.
from the second degree [proposed:§ 125.05(5)] to the first
[proposed § 125.10(3)] by the indicated extreme fol n of
recklessness. It is Wol hy of note that the proposed code.
presents a progression of serious offenses of this nature,:
which may be illustrated by the case of one Who, without:
specific intent to kill or injure, shoots into a crowd with a
depraved kind of mischievousness. If death results, the crime
is murder [proposed § 130.25(2)]. If serious• physical:in-
july results, the clime is first degree assault [proposed§
125:10(3)]. If no injuly results, the crime is ifirst degree
reckless endangerment. :

§-125.30 Promoting a suicide attempt - " .,

This section substantially restates existing Penal Law-§
2350.

§ 125.35 Promoting a suicide attempt; when prosecutable as atr
tempt t° commit murder

This section is new. See note to proposed § i30.25,: con:'
raining an analogous provision with respect to aiding
successful suicide. ' • ]

ARTICLE 130: HOMICIDE, ABORTION AND RELATED
OFFENSES

§ 130.00 Homicide defined ...... •

This section is a more elaborate counterpart of existing
Penal Law § 1042. See notes to proposed 99 130.05, 130.15;
130.45 and 130.55. "
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§ 130.05 Homicide; definitions of terms : 
• i

This section and the previous one indicate a reformulation
of offenses of the abortion and "abortio homicide" genus.
The definitions are designed to avoid prolixity in the defini-
tions of the offenses of that area.

The last of these definitions, "unlawful abortional act"

(subd. 
4), has a controversial aspect. Under the present law,

an abortion is unlawful unless necessary to preserve the life
of the female aborted or of the child, with which she is

pregnant 
[existing P.L. § 80; see, also, 9§ 1050(2), 1052(3)].

This standard is carried over into the proposed code with the
.qualification that a reasonable belief in such necessity is suf-

ficient justification.
One school of thought regards this concept of a 

"lawful":

abortion as too narrow and advocates a broader standard
that would add other factors as justificationfor abol i0n; for

• example, danger of serious impairment of the mother's phys-
ical or mental health, danger of producing a physically or
mentally deficient child, or the fact that pregnancy resulted

from forcible rape.
The Commission is continuing to study this subject and is

considering the possibility of recommending a more liberal

standard.

- 130.10 Criminally negligent homicide
This section and proposed § 125.00(3) are the only two pro-

visions in the proposed Penal Law that predicate criminal lia-• 1. e"
bility upon the culpable menLal state of "criminal negugenc

[defined in proposed § 45.00 (7)].
The existing Penal Law contains one general homicide of-

fense of "culpable negligence," desigdated Second degree man-
slaughter [i052 (3)], and ahost of miscellaneous homicide of-
fenses of the negligence genus, Some designated manslaughter
and others separately defined, dealing with specific conduct
of one SOl Or another [e sting P.L. §§ 1052 (unnumbered

pars.), 
1053-a, 1053-c, i053:e]. In these provisions, the

±erms 'culpably neghgent, criminal negngenc and 
"reck-

the ju-mssnes seem to be used interchangeably. Although
dicial construction thereof is not vely precise, it would appear
±o be closer to this proposed code's concept of recklessness
than to its concept of "criminal negligence" [see proposed §
45.00(6, 7); People v. Angelo, 246 N.Y. 451, 159 N.E. 394

(1927)]. • . . . . •

The proposed crime of ,c!.iminally negligent homicide" is

• 
ne of general application, and no need or desirability is.seen

for individual, particularized provisions or offenses addressed
to fatally negligent conduct in specific areas of activity. It
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§ 130,15 Manslaughter in the second degree
Subdivision 1 defines the ordinary form of reckless homi-

cide which, as indicated, is a more culpable offense than
"criminally negligent homicide."

Subdivision 2 is a partial restatement of an existing first
degree manslaughte!- provision describing the familiar abor-
tion homicide offense, which occurs upon either (1) "the death
of the woman" aborted, or (2) the death "of any quick child
of which she is pregnant" [§ 1050 (last par.)]. Contralw
to the existing Penal Law, the proposed subdivision proceeds
upon the premise that there is a considerable difference be-
tween a case where the mother dies and one where She does
not; and that, while the former warrants "manslaughter" lia-
bility, an abol'tion, even where pregnancy has reached the
"quick" 

or "unborn child" stage---twenty-six weeks under the
definition of the proposed code [§ 135.05(2)]-rcalls for les-
ser liability. Accordingly, "manslaughter" liability is here
limited to cases resulting in the mother's death. The provi-
sion at hand attaches second de.gree manslaughter liability to
any unlawful abortion having that result, regardless of the
length of pregnancy. The crime is aggravated to 'the first
degree when the pregnancy is of more than twenty-six weeks
duration [see proposed § 130.20(3)].

This does not mean that an unlawful abortion causing the
death of an "unborn child" no longer amounts to homicide.
That conduct is covered by a new offense, a felony of lesser
an'ade than manslaughter, entitled "killing an unborn child"
(proposed § 130:45), which is expressly classified as ?homi-
cide" (proposed § 130.00).

Subdivision 3 is a substantia! restatement of an existing
section defining the clime of "abetting and advising suicide,"
penalized as first degree manslaughter under Penal Law §
2304.. See note to proposed § 130.35(1) (b) for cel ain ram;f;-
cations of this proposed offense ....

§ 130.20

336

Manslaughter in the first degree: -: • :

Subdivision 1 is new. It defines an offense which, though
requil'ing an intent' somewhat sho!'t of homicidal, constitutes
murder both at common law and under the statutes of most
American jurisdictions, usually being classified as second
degree murder where murder is divided into degrees. It does
not constitute murder of either degree in New York (existing
P.L. §§ 1044, 1046); nor, strangelyenough, does it con-
stitut manslaughter--at least where the offense is-com-
mitted coldly or deliberatelyand not in the "heat of passion

'

[existing P.L. §§ 1050(2), 1052(2)]. This gap in the existing"
law of homiMde is plugged by the instant proposed provi-
sion. With murder a degreeless crime herein, a question is
posed .whether this offense should be classified-as murder or
first degree manslaughter. The decision in favor of man-'
slaughter is partially dictated by two factors" (.1) that intent
to inflict serious physical injul y is less culpable than, intent
to kill (the murder offense) ; and (2) that the penalty for the
proposed first degree manslaughter offense (carrying a
twenty-five year maximum tel m) is higher than that for the
existing first degree manslaughter offense [a .twenty year• -

maximum telun (existing P.L. § !051)].
Subdivision 2 also presents an offense grounded in the com-

mon law but new to New York. The common law enunciates
the seemingly Sounddoctrine, known as Voluntary man-
slaughter and adopted in most American jurisdictions, that
murder bY intentional killing is reduced to manslaughter by a
mitigating factor variously teluned "heat of passion," "sudden
passion,!' "provocation" and the like. New York and a few
other jurisdictions having similar statutory pa erns evi:
dently were vaguely aware of this doctrine but c6nfused
and destroyed it in the creation of their manslaughter provi-
sions, all of which; apply only where there is no "design to
effect death" (existing P.L. §§ 1050, 1052). While, therefore,
the Penal Law contains two manslaughter provisions speak-
ing of a killing "in the heat of passion" [existing §,§ 1050(2),
1052(2)], neither is applicable to intentional killings, the
very basis of the whole doctrine. 

" 
Instead of enunciating the

traditional principle that murder by intentional killing is miti-
gated and reduced tO manslaughter by "heat of passion," these
provisions define a narrow and rather meaningless offense
which is c0mmitted by £ fatal assau!t without homicidal intent
and "in the heat of passion.' Thus, "heat Of passion" is
erroneously predicated not as a mitigating faetor reducing a
homicide from murder tO manslaughter but as an affil-mative
element of the specified form of manslaughter.

The proposed provision el.iminates this hybrid offense.and
replaces it with the traditional crime embracing the principle

N.Y. Proposed Penal Law '64 Spec.Pamph.--22 337

is to be observed that the most utilized of the existing Penal:
Law's particularized sections of this nature, namely the ve-
hicular homicide statute (§ 1053-a), was enacted in 1936 in
order to provide a penalty (a term not exceeding five years)
appreciably less than that for second degree manslaughter,
which is of general application and, as such, also operative in
vehicle cases E§ 1052(3)]. Presumably, the proposed section
under discussion, car! ying only a four year maximum prison
tezun, would be used for prosecution of the vast maj0z ty of
vehicle homicides, a!though higher crimes of "recklessness"
could be used for the more heinous offenses [see proposed §§
130.15(1), 130.25(2)].

!.
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of mitigation. In the process, the phrase, "in the heat of pas-
sion," is abandoned as the criterion of mitigation in favor of
the phrase, "under the influence of extreme emotional dis-
turbance for which there is a reasonable explanation or ex-
cuse." This standard, adopted from the equivalent man-
slaughter provision of the Model Penal Code [§ 210,3(b)], is,
in the Commission's opinion, superior to "heat of passion"
and other traditional criteria from the standpoints of both
logic and general fairness (see Model Pena! Code Commen-
tary, Tentative Draft No. 9, pp. 28-29).

Subdivision 3 raises "abortion homicide," occurring:upon
the death of an unlawfully abo! ed female, from second to
first degree manslaughter when the pregnancy is of more
than twenty-six weeks or "unbolal child" duration [cf. pro-
posed § 130.16(2)]. Greater liability is predicated in this
situation because an abortion at this stage is considerably
more dangerous. :

§ 130.25 Murder

The principal reason for abandonment of degrees of mfir:
tier appears in connection with the first subdivision. :

Subdivision 1 defines the basic Crime as intentional killing
making no mention of premeditation and deliberatiOn, which
are, of Course, elements of the existing first degree offense and
*he factors which differentiate it from second degree tour-
der [existing P.L. §§ 1044(1), 1046]. If those words denoted
planning or preparation to kill folmaulated o er a considerable
period of time, there might be validity to the distinction
drawn betWeen intentional homicides of a premeditated .ahd of
an unpremeditated character. -The inherent diffiCulty of pre-
cise definition, however, has produced a judiciM construction
of " 

. 
" • ,,premeditation so broad that it includes a determination

to kill fol ned a fleeting seconcl before tl{e homicidal act [Peo-
ple v. ttarris, 209 N.Y. 70, 76, 102 N.E: 546 (1913); People
v. h ajone, 91 N.Y. 211, 212 (1883)]. Under this fol'muiation
--almost inevitable because of the impossibility of a definition
based upon length of time--the detelaninati0n Of whether
premeditation has occurred in a particular instance frequently
amounts to no more than an exercise in semantics, and a
jury's decision upon a matter of life or death turns upon an
issue which not even experienced attol:aeys tlally understand.
It is ou of these considerations that the proposed Penal Law,
in line with the recently revised Illinois and Wisconsin penal
codes [Ill.Crim.Code (1961) § 9-1; Wisc.Crim.Code § 9 t0.01],
eliminates the Mements of premeditation and deliberation
and predicates homicidal intent alone as the mens rea for
murder of the CommOn law type.
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§ :130.25. :

Concerning the except!rig clauses of his pr0poseffsubSivi- :
sion, para -aph (a) expressly excludes from the murder
categolTy those intentional killings which are reduced to first
degree manslaughter by vil tue of the killer's "extreme emo:
tional disturbance/' thus guaranteeing not only that such
conduct constitutes manslaughter [propOsed § 130.20 (2)] but
also that it does not constitute murder. :

Paragraph (b) similarly excludes from the murder orbit
some cases of causing or aiding a Suicide, an: 0ifense which
constitutes second degree manslaughter herein [proposed§
130.15(3)] but Which,'absen the clause at hand, Would also
constitute murder in many instances, The exclusion is nora
blanket one, however/for One w]ao induces 0raids another tb
commit suicide by use of "force, duress or de.ceptioli" may
still be prosecuted for murder a well as for manslaughter:
This limitation is designed to differentiate between he more
sympathetic cases (e. g., suicide pacts, assistance rendered at
the request of a person tOl ured by painful disease, and the
like), and cases where the culprit causes or aids a suicide by
aggressive or devious means and for purely selfish motives.

• Subdivision 2, pl?esenting the highest crime of reckless
homicide, is substantially a restatement of a- Similar crime
defined as first degree murder in: the existing Penai I]aw [§
1044(2)]. ..... : "

Subdivision 3, the felony murder provision, would chang ,-
the existing law [§ 1044(2)] in several respects.

Though not in reality a change of substance, i.t may firs
be noted that this provision expressly imposes murder lia-
bility noi only upon the killer but upon the non-killer ac-
complice in the underlying felony. The existing provision.
[§ 104 (2)] penalizes only the killer; the liability of the
non-killer accomplices has been engrafted upon the felony "
murder doctrine by case law [people v. Giro,, 197 N.Y. 152,.
157-158, 90 N.E. 432 (1910)]..-

Secondly, the crime is broadened to cover killings com-
mitted during "immediate flight" from the underlying felonyi : :
The existing law, strictly limiting felony murder to homicides
pel'petrated in the course of the commission of the felony,
is, in the Commission's opinion, Uiiduly restrictive.

-Thirdly, 
the scope of the clime is hare'owed bY (1) 15redi-

caring a selective list of specified felonies:as the only ones.
which may foi'm a foundation for felony murder, and (2) re-
quiring that the homicidal act be of a so! t that is "inherently
dangerous to human life.' The effect 0f hese:changes prob-
ably would n6t be vel'y marked, since felony murders are aI:
mos invariably comm!t ed in the course of one Or another of
the specified felonies, and almos nvariabiy by an act in-
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herently dangerous to human life. The purpose of the indi-
cated limitations is to exclude rare instances of accidental
or not reasonably foreseeable fatality, and especially those
which might happen to occur in a most unlikely manner in the
course of a non-violent felony. It should be observed that,
cun'ently, the vast majority of American felony murder stat-
utes limit the capital crime by a selective list of felonies com-
parable to that here proposed, and that New York is one of a
velT few jurisdictions that does not.

Finally, the most novel change appears in %he exception ex-
tending a defendant an opportunity to fight his way out of a
felony murder charge by persuading a july, by way of affirm-
ative defense, that he not only had nothing to do with the
killing itself but was unmaned and had no idea that any Of
his confederates was armed or intended to engage in any
conduct dangerous to life. This phase of the provision is
based upon the theory that the felony murder doctrine, in its
rigid automatic envelopment of all participants in the under-
lying felony, may be unduly harsh in particular instances;
and that some cases do arise, rare though they may be, where
it would be just and desirable to allow a non-killer defendant of
relatively minor culpability a chance of extricating himself
from liability for murder though nbt, of course, from iia=
bility for the underlying felony.

§ 130.30 Murder; punishment; pleaof guilty :: :
This section is virtually identical:with existing Penal Law §

1045, which, together with the immediately ensuing section
(§ 1045-a), was enacted in 1963 as a result of legislation sub-
mitred by this Commission [see Leg.Doc. (1963)No. 8, pp=
13-16]. :1 1

§ 130.35 Murder; proceeding to determine sentence; appeal
This section is virtually identicalwith existing:Penal Law

§ 1045-a. See note to proposed § 130.30. :

§ 1.30.40 Abortion

This section substantially restates existing Penal Law § 80:

§ 130.45 Killing an unborn child .: " ... ,

This section, in substance, defines a higher degree of abor-
tion. The aggravating factor is the "unborn child," Or a preg-
nancy of more than twenty-six weeks duration, rendering the
operation considerably more dangerous than at an earlier
stage. While the section and the offense as entitled are new,
the proscl bed conduct constitutes firstdegree.manslaUghter
under the existing Penal Law [§ 1050(3)]. In effect, this
crime, though still classified as"homicide" (proposed § 130.-"
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00), has been extracted from- "manslaughter" and:reduced in : ,
grade. The reasons therefor are treated inthe note to pr°-
posed 8 !30.15(2)•

§ 130.50 Self-abortion
This section substantially restates existing Penal Law 8 8!

downgrading the offense, however, from a minor felony to a
misdemeanor.

§ 130.55 Filicide of an unborn child
This section defines what is, in substance, a higher degree

of the crime of "self-abortion" (proposed § 130.50). As with
"abortion" (proposed 8 130..40) and "killing an unborn child"
(proposed 8 130.45), the offense is aggravated by the fact
of a pregnancy of more than twenty-six weeks .....

The proposed offense constitutes manslaug Jer in the sec-
ond degree under the existing Penal Law [8 1052 (first un-
numbered par.)]. It is here defined as a separate offense and
classified a misdemeanor. By express definition, however,
it still constitutes "homicide" (8 130.00). For further dis-
cussion of this general subject; see notes to proposed 88 130.15
and 130.45. :

§ 130.60 Issuing aborfional articles • ....

This section substantially restates existing Penal Law 8 82.

ARTICLE 135: SEX OFFENSES

This proposed Al icle gathers together provisions in exist:
ing Penal Law Article 44, :"Children"; Article 66, "Crime
against nature"; and Article 180, "Rape." In the main, the
revision does not work a major substantive change in the
existing law. The material, however, has been completely re,
organized with a view to promoting clarity. This is not to say
that it constiL-utes merely a restatement of existing law,
since a number of impol ant: changes have been made in
stracturing the crimes and in the adoption of fresh approaches
to some of the troublesome areas. The first four sections of
the Al:ticle deal with definitions and matters of general ap-
plicability; the:balance of the Article describes five crimes,
some in multiple degrees. : ::

§ 135.00 Sex offenses; definitions of ferms • "

This section is new, although the definitions of "sexual
intercourse" and "deviate sexual intercourse" are generally
derived from existing Penal Law 88 2011 and 691, respec-
tively.
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§ 135.05 Se offenses lack of consent

ThisseCti0n 
is new. It ContainS in the ohe seeti0h 

a basicelement common 
to all sex offenses defined in this Article, 

i. e.,
lack of consent. 

Subdivision 3 sets forth the instances 
in

which the 
law deems a person incapable of consenting 

ton
sexual act. 

Whereas the age of consent under existing 
law is

eighteen
years (P.L. §§ 2010, 690), under proposed 

subdivi-• sion 3 such age 
has been lowered to seventeen 

years. At best,
fixing the statutory 

age of consent in sexual matters 
is a diffi-

cult decision, 
but, when consid4i-ed Within the framework 

of 
"modern American 

culture, seventeen is a mm'e realistic:age
of consent than eighteen. ,

It may be noted that b the;American 
" 

:: "
jurisdictions: having-

"age" 
legislation 

Of this nature,:bnly fOurieen othersset:
he

limit at 
under eighteen Years. Some thirty jurisdictions

have lower age limits and the vast m " •
age at under sLxteen, ajorlty of them fix the

§ 135.10 
Sex offenses; 

: • .......... 
.... 

:
..... 

•

defenses and exceptions /. "Subdivision 
1' Provides a defense: in the instances specifiedtherein, when 

the defendant was unaware of the facts 
respon-sible for the 

victim's legal incapacity to consent. -Howevel,. 
:

under subdivision 
2, a defendant's ignorance of the 

fact that
the victim 

was under the age ofC0nsent is:never a defefise. ;::

§ 135.15 
•Sex 

offenses; corrObOration
This section 

is new although, with respect to the 
crime of

rape, it resembles 
existing Penal Law§ 2013. The 

problem ofcorroboration in sex offenses its scope and limits
is a com-plex one, 

and the Commission intends to give it further 
studyand consideration 

with a view to formulating a 
more pre.else standard

§ 135.20 Sexual misconduct
This section 

rePresents the baSic crimes of rape 
(subd: 1)and sodomy 

(subd. 2), and includes allof the higher 
degTeesof each of 

these crimes. In addition, it covers a fact 
situationnot included 

within any of the higher degrees; namely, 
whenthe victim 

is over fourteen but under seventeen 
yeal's of age

and the defendant 
is under twentY-0ne years of age. 

At pres-
ent, that fact 

situation constitutes "statutory rape" 
[existing

P.L. § 2010 
(last par.)] or mtutory sodomy" 

[existing P.L,.
,,S -

§ 690 
(last par.)]. The young defendant here does 

not forcethe victim 
into committing the act noris the victim suffering:_from any 

physicat 
:or 

mental infilznity. In fact, the defendantmay.%vell-have 
been persuaded by the 'Yictim'" to 

commit the
act.. Thergfore, 

.4t :appears unnecessarily harsh 
.to have one'

convicted 
of this crime bear a criminal record labeling 

him a342;
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rapist
duct" eliminates the undesirable stigma.

§ 135125 Rape in the third degree " : . :
• i See note to proposed § 135.36. - '

or sodomist. Denominating this crime "sexual miscOn-.

§ 135.30 Rape in the second degree
See note to proposed § 135.35.

§ 135.35 Rape in the first degree •:
Sections 135.25, 135.30 and i35:35 are derived from existing

Penal Law. § 2010. Although' substantively the crime of rape
has not been changed; : the revision attempts a more equitable
foi mulatidn Of the elements of each degreewith a consonant
equity of punishment. Whereas rape in the existing law con-
sists 0f w0 grated degrees and one imp!ie4degree (statutory
rape), the revision divides the crime into four degrees [in-
cluding prop0sed § 135.20(1)]. This eliminates some inc0n-
gruities, such as the fact that:a twenty year old male commits
a misdemeanor whereas a twenty-one year old who does the
same act commits a felony punishable by a maximum of ten
years imprisonment. Under proposed § 135.25(2), the latter
conduct would result in a maximum imprisonment of four
years• Also, existing §2010(1)predicates liability on lack
of consent due to "immaturity;'? The ambiguity inherent•in
that term is resolved in the revision by grading the offense
with respect to the age of the victim. Thus, intercourse with
a female under fourteen years of age is second degree rape,
but if the female is less than eleven years old it is fn'st degree
rape. • .=.

§ 135.40 Sodomy in the third degree :-
See note to proposed § 135.50.-: :

§ 135.45 Sodomy in the second degree 
• 

' " : "
• Seenotetoprop0sed§ i35.50. " : ': -: .....

§ 135.50 - Sodomy in the first degree
Sections 135.40, 135.45 and 

'135.50 
are derived from existing

Pehal Law:§ 690/ Thestructure of: all three parallels that
of the three prop0sed:degrees of :rape as, generally, existing
Penal Law § 690 parallels the rape provisions of existing
Penal Law, § 2010. However, there is one.significant differ-
ence. Under existing law (§ 690,-- last par.),, deviate sexual
acts between consenting adults, c0nstitute a crime under all
circumstances. : : majority:of:the Commissiort is of the opin-
ion that, in t]ze light of modern sociological and psychiatric
principles,, criminal prosecution of homosexual acts privately
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§ 135..60 Sexual abuse in the second degree
See note to proposed § 135.65.

§ 135.65 Sexual abuse in the first degree

Sections 135.60 and 135.65 are: derived, insofar as they re-
late to children as victims, from existing Penal Law §§
&83-a and 483-b; and their application to adult victims is
new. Under existing law, the proscribed behavior, when
committed upon an adult, is generally prosecuted as: a third
degree assault (P.L. § 244). However, under the revision,
"assault" requires that actual physical injury be inflicted and,
since the acts contemplated by these two sections "sexual
contact"--seldom result in physical injury, a hiatus would
exist. Note that "lack of consent" as used in these sections
is broader than "forcible compulsion" or "incapacity to con-
sent," and includes the victim's failure-to acquiesce by word
or deed [see proposed § 135.05(2) (C)].

ARTICLE 140:. KIDNAPPING, COERCION AND
: . RELATED OFFENSES

Although kidnapping (or its equivalent) was a relatively
innocuous offense at common law (a misdemeanor), it has be-
come one of the most serious climes, reaching the status
of a capital Offense in some thirty-seven American jurisdic-
tions, including New York (existing P.L. § 1250). The New
York definition of the offense is inordinately broad, encore-
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§ 135.55 Bestiality

This section is derived from existing Penal Law § 690(5).
The subject is treated separately here for two reasons: (a)
the revision: defines deviate sexual activity with reference
to such conduct only between peoplei and (b) more important-
ly, under existing law sexual connection with an animal or
corpse subjects the offender to a twenty year maximum or
one day to Hfe sentence. Here, too, the Commission is of the
opinion that the offendgrois a sick individual who injures him-
self more than he does the public. Therefore, misdemeanor
punishment is more than adequate for this crime.

and discreetly engaged in between competent consenting
adults, selves no salutary purpose. This follows the approach
adopted both by the Model Penal Code and by the 1961 revi-
sion of the Illinois Criminal Code. Of course, such conduct
is subject to prosecution when it constitutes disorderly con-
duct [proposed § 250.05(4)] or loitering [proposed § 250.15
(3)3.

passing, for example, ordinary robberies and rapes in the
course of which the victim happens to be moved a few feet
from one room to another; and it also subjects to severe
"lddnapping" penalties the parent or relative of a child who
violates civil custodial rights by taking or enticing the child
from its authorized custodian.

The proposed "kidnapping" scheme may be described in
terms of the three separate offenses which the Article creates :
kidnapping (§§ 140.15-140.25); false imprisonment (§§
140.05, 140.10); and custodial interference (§§ 140.35, 140.-
40). Proposed § 140.00, in defining such key terms as "re-
move," "confine," and "restrain," provides the Common and
consistent backdrop against which each such offense is de-
fined.

An attempt has been made to limit the crime of kidnapping
to what al"e commonly conceived to be genuine "kidnapping"
cases. The prOposed Article seeks to accomplish this by ex-
pressing the offense in terms of two distinct elements: (1)
removing a person a substantial distance, or confining him
for a substantial pe!-iod in a place of isolation, etc. ; and
(2) with the "intent" to hold him for ransom, or to use
him as a shield or hostage, etc. Other and lesser forms
of unlawful removals or restraints are covered by the pro-
posed lesser offenses of "false imprisonment" and "custodial
intelfference," which are sel.f-explanatol-y (§§ 140.05, 140.10,
140.35, 140.40).

Proposed § § 140.20 and i 0.25, dealing with the punishment
for kidnapping and the proceeding to determine punishment,
substantially restate existing Penal Law § 1250 (A, in part,
B, C and D), the cited portions of which ¢ere enacted
in 1963 upon the recommendation of this Commission.

Section 140.45 substantially restates existing Penal Law §
923 but realistically limits the offense to instances where the
"child" is less than one year old.

The crime of coercion, as defined in proposed §. 140.50, dif-
fers considerably from ihe existing Penal Law version (§ 530;
see, also, §§ 853, 860, 1323, 1324, !327, 1454).

Fundamentally, coercion, consisting of compelling a person
by intimidation to commit or refrain from committing an
act, includes extortion. In brief, extortion is basically a form
of coercion in which the act compelled is the payment of
money. The existing Penal Law, however, 

"draws 
these two

offenses apart by (!) defining them in somewhat different
terms; (2) making the scope of extortion broader than that
of coercion from the standpoint of the kinds of threats that
suffice; and (3) making a mere threat or "attempt" at com-
pulsion sufficient for coercion while requiring successful
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intimidation (actual payment of money or property) for the
crime of extortion (cf. existing P.L, § 530 and §§ 850, 851).
The proposed sections pull the two crimes together by eliminat-
ing those three differentiating factors.

First, coercion (proposed § 140.50) and extortion--or "lar-
ceny by extortion" as it is designated in this proposed code
[§ 160.05(2) (e)]--are defined in very similar terms. See-
ondly, coercion is conformed to larceny by extortion in the
sense that successful intimidation is required for the com-
pleted crime--an unsuccessful threat, which previously con-
stituted coercion being relegated to the level of ,attempted
coercion." And thirdly, the kinds of fin-eats or int{midation
supporting each offense are made virtually coextensive [pro-
.posed §§ 140.50, 160.05(2)-(e)].

In the last connection, it is noteworthy that, while the exist-
ing coercion section specifies three kinds of threats (P.L. §
530) and the existing extortion Section six.kinds (§ 851), the
proposed coercion and extortionate larceny sections each.speci-'
fy nine kinds [§§ 140.50, 160.05(2) (e)]. Of the three new
kinds added, the genera! formulation in the last subdivision
is the most significant [proposed §§ 140.50(9), 160.05(2) (e)
(ix)]. This is added because of the impossibility of compre-
hensively defining coercive or ex%ortionate conduct by a list of
more specific threats. The provision in question would en-
compass such otherwise unpenalized conduct as, for example,
the achievement of an objective by a property owner's threat
to grow ragweed adjacent to his allergic neighbor's house.

Unlike the existing Penal Law (§ 530), the proposed sections
divide coercion into two degrees. The basic second degree
offense, a misdemeanor, (proposed § 140.50), is raised to %b'e
first degree, a felony (proposed § 140.55), by either of vo
kinds of aggravating factors entailing greater than average
culpability: one involving the kind Of threa made (tO inflict
physical injury or property damageL and the other involving
the kind of act which the victim is compelled to commit (crim-
inal Conduct, assault or official corruption).

The "affirmative defense" predicated by Proposed§ 14o 6o
is adopted from a similar provision of the 1Kodel Penal Code

[§ m2.5(1)]. :

.% ;
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ARTICLE 145: BURGLARY AND RELATED OFFENSES

At common law, burglary was regarded as a crime againsk
the security of the habitation. It. was defined as the break-
ing and entering of a dwelling of another, at night, with in=
tent to commit a felony therein. Each element of the offense
has been subjected to many decisional and s a{u ory refine--
merits in the course of its development. Legislation has ex::
tended the•scope of the offense beyond that of the "dwelling.'
New York's provisions include any "buiMing," arid this'term
is defined so as tO includel 

'inter 
alia, a railway ar, {nclosed.

motor truck and inclosed ginseng garden (existing P.L. :§
400).- 

" • ...... " "

In New York, burglary is divided into three degrees: :=The
essential elements for each degree are "breaking and enter-:
ing with intent to commit a crime.!' The two higher degrees
(existing P.L. §§ 402, 403) have relevancy only to a dwe!ling
in which a person is actua!ly present. The lowest degree (ex7
isting § 404) is applicable to a nonToccupied dwelling, and t0.
any non-dwelling structure Whether Or not aperson is present.
The misdemeanor of "unlawul' entry,, (existing § 405) is
defined as the entering of any building, with intent t0 com-
mit a crime, but under circumstances no{ €onstituting bur:
glary, i. e., absent the "breaking" element. Hence, the pres-
ence or absence of this technical element of "breaking" 're-
sults in essentially similar conduct being subject to substan-
tially different penalties.

In the early stages of its development, the "breaking" re-
quirement probably contemplated violence. In tiizie, the appli-
cation of any force, h0wever minimal, was sufficient, so that
the requirement became more symbolic than real. Many
An erican jurisdictions have abolished the archaic "breaking"
element in their burglary statutes. The continued necessity
in New York for proving a "break" has needlesslycomplicated
burglary prosecutions [see, e. g., People v. Krevoff, 11 A.D.
2d 1053, 206 N.Y.S.2d 290 (2d Dept.1960)]. The proposed
Penal Law, accordingly, eliminates the requirement of-a
"breaking," and presents four degrees of burgla!w. •This
scheme will have the incidental:effect of abolishing the "break-
ing out" rule, which is here regarded as illogical and inde-
fensible [People v. Toland, 217 N.Y. 187, lll N.E.760
(1916)]. .... : =

The two essential elements of the proposed burglar3/formu -
lation: (§§ 145.20-145 35)are :(1): entering or remaining
unlawfully in a building, and (2) with intent to commit 

"

crime therein, The: term ,enter Or remain .unlawfully:" as
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defined in proposed § 145.00(5), will have the effect of rejo t-
ing decisions such as People v. Sine, 277 App.Div. 908, 98
N.Y.S.2d 588 (2d Dept.1950) which hold that a non-trespas.
sory entry may constitute burglary [cf. People v. Kelley, 253
App.Div. 430 (3d Dept.1938); see Comment, 36 Cornell L.Q.
565 (1951)]. The proposed sections, like the existing law Of
burglary, do not require that the intended crime be committed. :

When a person enters a building unlawfully, but with no
intent to commit a crime therein, or there is no evidence
of such intent, the offense of burglary is not established.
In cases where it is not provable that an intruder entel:ed
with the requisite intent, appropriate criminal Sanctions
should be available. The trespass provisions in the existing
Penal Law [§§ 1425(9), 2036], however, are at best ill-defined
and narrow in scope [People v. Stevens, 109 N.Y. 159, 16
N.E. 53 (1888)]. The proposed Penal Law corrects these defi-
ciencies by presenting in three degrees a new definition of
the offense of "criminal trespass" (§§ 145.05, 145.10, 145.15).

Under existing Penal Law § 408, a burglar's tool is described
as one 

"adapted, 
designed or commonly used for the commis-

sion of burglary, larceny or other crime." Proposed § 145.40
realistically limits such underlying offenses to those "involv-
ing unlawful entlT into premises or offenses invoivin forci-
ble breaking of safes or other containers or depositories of
property."

i

The detailed enumeration in the existing Article of partic- :
ular kinds of property and of particular methods of destruc-
tion or damage creates the erroneous impression that propei-ty
not specifically listed does not fall within the protection Of
the Article, with prosecutions sometimes failing because of
this scheme [see, e. g., People v. Knatt, 156 N.Y. 302, 50 N.E.
835 (1898); People v. Costello, 305 N.Y. 63, 110 N.E.2d
880 (1953)].

The proposed Article is designed to punish persons who in-•:
tentional!y or rectdessly damage or tamper with tangible :
propel y of another, i. e., all forms of malevolence ranging
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This proposed Article, consist{ng of three Concise sections,
is designed to replace the multiplicity of detail found in the
twenty-five sections of the Malicious Mischief Article of the
existing Penal Law (Art. 134).. Most of the existing provi-
sions do no more than penalize the unjustified and intentional w
physical destruction of or damage to the tangible property
of another.

ARTICLE 150: CRIMINAL MISCHIEF

COMMISSION :STAFF NOTES

from mere defacement to total destructi0m The:proposed Ar-
ticle, which grades: the crime into three categories of rela-
tive seriousness, may be described briefly in terms of its
highlights : " i

(1) Recldess behavior resulting in damage t0 tangible
property of another is denominated criminal mischie in the
third degree, regardless of the amount of pecuniary harm
(proposed § 150.00). - " 

"

(2) Tampering with tangible property of another in a man-
her which endangers property is similarly treated as crim-
inal mischief in the third degree.

(3) The traditional kind of malicious mischief is treated
in the fn'st subdivision of each of the three new sections.
These sections grade the offense by the amount of damage.

(4) Damaging or tampering with property of a public
utility, with intent tO cause an interruption or impairment Of
selwice rendered to thePublic, is treated in proposed §§fl50.05
(2) and 150.10(2).

The proposed Penal Law does not include the treble damage
provision contained in existing Penal Law § 1433. This civil
remedy has been the target of frequent criticism [see for dis-
cussion Of this subject, Hazak v. Robertson Goetz Bdilding
Co., 289 N.Y. 478; 46 N E.2d 893 (1943) ; Law Revision Com-
mission Reports, Leg.Doc. (1944) No. 65(ff),pp. 5- 6]; .

ARTICLE 155: ARSON 
" ' 

:

This Article substantially changes the existing offenses and
general structure of arson (existing P.L: §§ 220-227).

Under the existing statutes, arson requires a "burning"
of a building,-structure or vehicle.: This does not mean de-
structi0n or even substantial damagel for the slightest dami
age is sufficient.

As in the Proposed Article, arson is presently divided into
three degrees. The lowest deals generally with burning of
structures and vehicles, and of personal property having a
value of m0re than $25 (existing P.L. § 223). The second
degree stresses such aggravating factors as ,dwelling house"
and "nighttime," and, in some instances, the presence Of a
human being in the burned structure or vehicle (existing
PiL. § 222). The main first degree offense, chiefly concerned
with danger of personal injury or fatality, penalizes the noc-
turnal burning of a dwelling in Which a humanbeing is pres-
ent [existing P.L.§ 22i(1)]. •

A peculiar featureof these Crimes relates to the :elemen of
intent. By: judicial construction at least, third degree arson
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demands a specific intent to destroy the building burned but
the two higher degrees do not. Under a theory derived from
the common law, all they require is an intent to start a fire
which turns out to be destructive [People v. Fanshawe, 137
N.Y. 68, 73, 75, 32 N.E. 1102 (1893); existing P.L. § 225].
Thus, while the lowest and presumably least culpable offense
requires the highly culpable intent to destroy, the two most
serious crimes are satisfied by what is in effect mere reckless
conduct.

This incongruous situation is reversed bY the proposed
Article. Here, it is the two higherdegrees--distinguished
from each other by the relative danger of personal injury--
that requirei''inteIit t0 destl:0y or damage a building" (pro-
posed§§ 155.10, 155.15), and it is the third degree that is
satisfied by recklessness (proposed § 156,05). The latter
requires that the fire be started intentionally, but the essence
of the crime is that the offender commit that act under cir-
cumstances involving a "conscious disregard" of a "substan=
tial and unjustifiable risk" that the actually ensuing damage
may occur; in other words, "recklessly" [see proposed §
45.00(6)]. This crime is augmented by a similar, lesser of-
lense, "reckless burning" (a misdemeanor), which predi-
cares liability even though no property damage actually occurs
(i roposed §:155.20). Based solely upon the creation o the
risk, it is a corollary tothe proposedcrime of "reckless endan-
germent," applicable to the creation of risks of Personal
injury or death (proposed §§ 125.20, 125.25).

COMMISSION STAFF NOTES § 160.05

hitherto differentiatecl one sort oft heft from another" (Laws
19421 ch. 732, § 1) and permitted conviction upon pleading 

:

and proof charging and establishing "larceny" in its broadly
defined form regardless of the basic common law offense
underlying the particular case (see existing P.L. §§ 1290,

1290-a).
Although following the theory of the existing Ai-ticie, th

proposed Article vorks a number of Changes of substance.

/"

This Article, broadly speaking, follows the pattern of the
-exis.ting Penal Law Larceny Article (Art. i22), which is the
:product of a considerable revisional amendment in 19 2:
Prior to 1942, larceny was defined in texans Of the common
law forms of theft: larceny by trespassory taking, larceny

:by trick, embezzlement and false pretenses: The effect was to
require the prosecutor to Select, plead, and prove a particular
theory of larceny in each case, and to permit the defendaiit-
hief tO escape conviction and punishment if the chosen theory

turned out to be incorrect. Since the distinctions among the
=[0rms of theft are quite fine in many instances, many !'thieves':
.slipped through the fingers of the law by virtue of sophistic
:technicalities. [see People-v. Noblett, 244 N.Y. 355, 359-360i
368, 155 N.E. 670 (1927); Peoplev: Miller, i69 N.Y/ 339,
351-352, 62 N.E. 418 (1902); Smith v. People, 53 N.Y. 11i,
113- 114 (1873)]. That sittfation was rectified by:the 1942
J!egislation, which eliminated .the "distincti0ns Which have
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§ 160.00 Larceny; definitions of terms
This section is designed to" clarify several terms employee

in the definition of larceny, and to pelanit briefer definition
of the crime [see proposed § 160.05(1)]. The term 

"prop-

erty," it may be obselwed, is expanded to include 
"real 

prop-
erty" (subd. 1). Considered in conjunction with the term
"obtain" (subd. 2), a.theft of real property becomes perfectly

plausible.

§ 160.05 Larceny; defined
Subdivisi6n 1, enunciating the general definition of lar-

ceny, substantially restates existing Penal Law § 1290 (lst

par.). 
' 

• ,

Subdivision 2, which is new, expands the scope of larceny in
at least two important resPects. .. .....

Paragraph (a) thereof merely assures that larceny includeS,
as at present, the four common law forms of theft [cf.. ex-

isting P.L. § 1290-a(1)].
Paragraph (b) expressly includes within the definition of

larceny an offense substantially the same as the existing
property (§ 1300), which,Penal Law's "Appropriating lost 

"

though quite clearly a form of larceny, is presently defined as

a separate offense.
Paragraph (c) stamps as larceny the acquisition of prop-

erty through commission of the crime of "issuing a bad-
check" (proposed § 195.05)--a proposition presently asserted
in the existing bad check section itself (P.L. § 1292-a). Al-
though this provision may be largely unnecessary in that:
such conduct probably constitutes larceny by false pretenses
in most instances, it is expl-essly inserted to remove anY doubt

of the matter.
Paragraph (d) expands the existing Scope of larcenY to en-

compass acquisitions of property through fraudulent prom-
ises made without any intention of performance-While
some Such frauds may presently be prosecutable as larcenF
by trick--a little unclerstood offense Of limited application -
the main form of larceny applicable to deception cases is false
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§ 160.05 PROPOSED PENAL LAW COMMISSION STAFF NOTES § 160.45

pretenses, which requires misrepresentation of an "existing
fact." Since many flagrant swindles are perpetrated bY Ob-
viously fraudulent promises that is, by false representations
of 

"intent" 
rather than of "fact"--many a grandiose swindler

goes scot free for want of a provision such as the one at hand.
The Commission is not unmindful of the risk that an un-
qualified enlargement of scope might result in an avalanche of
criminal prosecutions based upon conduct essentially civil in
character and constituting little more than breach of contract.
For that reason, extremely strict requirements of proof have
been predicated, providing that non-pei'form'ance of a prom-
ise means nothing in itself and that fraudulent ntent must
be established by evidence rendering that conclusion a "moral
certainty.". ,

ParagraPh (e) works .another ma!:ked expansidn of sorts
by bringing extortion within the scope and concept' of lar-
ceny. : This is a logical if somewhat novel arrangement, for
extortion in its true sense is nothing more than a Wrongful;
acquisition of property (by intimidation) with larcenous in-
tent (cf. existing P.L. § 850). In thus meshing extortion with
larceny,-the proposed Article does not ignore the prin.ciple thai
the intimidation aspect of extortion renders it a crime gener
ally more serious than a theft of the same property by con-
ventiona! larcenous means. This iS recognized in the grad-
ing or degree structure Of larceny, where the degree of a
larceny by extorJtion is determined not alone bYthe value of

• the property obtained but also by he fact of intimidation and
the kind of threat employed [proposed §§ 160.35(4), 160.45].

The kinds of threats underlying "larceny by extortion" as
here formulated include those forming a basis for extortion
as presently defined (existing P.L. § 851; see note to prop0sed
§ -140.60).

§ 160.10 Larceny; no defense

This section Substantially restates existing Penal Law §
1290 (last 4 pars.).

§ 160.20 Larceny; pleading and proof

With one significant omission, this section substantia!ly
restates: existing Penal Law § 1290-a. The omission relates
to the present requirement that, where the defendant "made
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§ 160.15 Larceny;. defense

Subdivision 1 substantially restates existing Penal Law
§ 1306.

Subdivision 2, which is new, provides a comparable defense
to certain kinds of prosecutions for larceny by extortion.

use of" false representations :in "accomplishing" the theft,
evidence thereof is inadmissible unless at least one of them
is alleged in the indictment or information [existing P.L. §
!290-a(1)]. The effect of that provision is to single out
this particular kind of prosecution as one requiring an evi-
dential statement in the charge of the means by which the
offense was committed a principle not applicable to prose-
cutions for other offenses. Since the 10gicof: that :require-
ment is not discernible to the Commission, and since it ap-
pears to represent mei elY a vestige Of tradition, it is here
eliminated. •

§ 160.25 LarcenY; value:0f stolen pr0perty, how ascertained
With a few minor changes of substance, this section sub-

stantially restates and clarifies the standards for evaluating
stolen property contained in existing Penal Law §§ 1303, 1304,
and 1305. - 1 1: : ; " : <; :

§ 160;30" Petibiareeny : - ........

see nbte t0 proposed§ i60:45.

§ 160.35 GrandlarcenY in the third:degree'
" See•note tO-proPosed I60145.. 

"

§ 160.40 Grand larceny in the Second degree -.
See note tO proposett § :i60:45. ""

§ 160.45 Grand larcenyin the first degree
This section and the three preceding ones present a four de-

gree larceny strudture differing in several respects from e
existing three degree format (P.L. §§ 1294, 1296/1298).

• i 0mentarfly disregarding the proposed first degree offense;
the other three are comparable to the three existing ones, al-
though the property value denomination lines have been
changed because of changing times and other considerations.
The line between petit and grand larceny is changed from
$100 to $250, and the line between the two lower grand larceny
or felony offenses is changed from $500 to $1500..

The proposed third degree grand larceny offense (§ 160.35)
follows the pattern of the existing second degree offense (P.L.
§ 1296) in that the crime is raised from petit to grand larceny
by property value ($250 in one case and $100 in the other). :,--
by the fact that the property, regardlessl of value, consists
of a public record; and by a taking from the person. In ad-
dition, however, the proposed section draws into the grand
larceny ambit most cases: of theft by extortion regal:dless:
of the value 0fthe property.involved [§ 160.35(4)]. :

N.Y. Proposed Penal Law %4 Spec.Pamph.--23 353
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The definition of robbery in this proposed - rticle is-sub-
stantially the same as the one collectively enunciated in four
existing Penal Law provisions (§§ 2120-2123). Since robbery
is larceny of the trespassory taking brand committed by
the use of force or fear, it is here defined in te!-ms of larceny,
involving "intent to deprive" or "appropriate," and so on [cf.
proposed § 160.05(1)].

Sections 165.10, 165.15 and 165.9.0 preSen
:r0bbery 

in a three 
:

degree format which resembles the existing structure in
some respects but differs from it in others (existing P.L. §§
2124, 2126, 2128). 

: 
• ...... 

:

The existing third degree Offense (§ 2i28) is ieaningless
and has no utility, other than as a pleading device. The exist:
ing second degree provision (§ 2126) covers the:basic crime of
robbery without any ag 'avating:factors and is the equivalent
of the proposed third degree SectiOn (§ 165.10), which does
the same. The existing first degree offense (§ 2124) re-
quires any of four aggravating factors: (1)- being armed
with a dangerous weapon; (2) being aided byan accom--
plice actually present; (3) use of an automobile; or (4) in-
fliction of grievous bodily harm.

Two of these criteria--being armed and Causing serious
physical injury--are also aggravating.factors in the proposed
first degree offense (§ 165.20). : Another---adcomplice assist-
ance-is a less serious factor and is made: the basis for:
the proposed second degreecrime (§ 165.15). The other cri-
terion-use of an automobile--is eliminated as an aggravating
factor in the proposed structure:_ The:use 0f a car in a solo-
robbery does not appear as a highly significant item;, and if it-
be regarded as such :in a Setting involving-;a group of bandits,

354:: : : ....

ARTICLE 165: ROBBERY'

The Proposed Second degree crime (§ 160.40)---roughly com-
parable to the existing first degree offense (P.L. § 1294)--re-
quires, as indicated, a theft of $1500 rather than $500. It
does not include two other criteria of aggravation found in
the existing first degree provision, namely a nocturnal theft
from the persOn and a nocturnal theft of property of more
than $25 in value from "any dwelling-house, vessel, or rail-
way car" [P.L. § 1294(1, 2)]:

The proposed fn'st degree crime (§ 160.45) is new. It is
exclusively an offense of larceny by extortion, being raised
to the highest degree by the employment of the most heinous
of the specified extortionate threats, namely to cause phYSi-
cal injury or Property damage.-

§-160.45 PROPOSED PENAL LAW
COMMISSION:STAFF NOTES § .170.10

the robbery is in any event raised i0::the second ldegree by
virtue of the accomplice factor (proposed § 165.15).

ARTICLE 170:: OTHER OFFENSES RELATING TO THEFT

§ 170.00 Misapplication of property ....
Subdivision i of this section substantially restates exist-

ing Penal Law § 941. The specified loaning, leasing and en-
cumbering activity, it should:be noted, does not reach:the
stature of larceny because it does not necessarily entail an
intentto "deprive" or "appropriate" [see proposed §§ 160.00

(3, 4), 160.05(1)].
: Subdivision 2 exempts: the. defendant:encumberer who/un-

does any possible damage by regaining :possession of: the_
property and restoring the situation to status quo ante without
loss to the owner. : : - : : :

§ 170.05 Unauthorized use of a propelled vehicle; definition of
• term. . .: :.-

See note to proposed § i70.10. ....

§ 170.10. Unauthorized use Of a propelled vehicle
This section is derived from existing Penal Law § 1293,a,

;defining the offense: commonly known as "joy riding," which
does not legally amount to larcenY because'the :intent is of
a "borrowing:' rather than of a "depriving" or "appropri-
ating" nature. The proPOsed section is:drafted to encom-
pass certain offenses analogous to embezzlemeng and larceny
by trespassory taking.

Subdivision 1 covers the ordinary taking of a ProPelled Ve-
hicle, and also the situation Where two or more persons vho
may or may not have originally taken it are found riding

in it. In the latter type of case, all the occupants sometimes
, express innocent ignorance of any illegal taking Or lack of

authorization, and the indicated presumption is inserted in
order to minimize the effectiveness of such convenient and
dubious defenses.

Subdivisions 2 and 3 define offenses of the embezzlement
genus, involving excessive misuse or withholding of a vehicle
by a :person who originally obtained possession-or custody
thereof legally. In order to exclude frivolous charges, this
type of offense has been limited to two t inds of Situations.
The first (subd. 2) is exemp!ified by a garage attendant who
unauthorizedly uses a patron's car .to go: on: a spree. . The
second (Silbd. 3) is illustrated by a person who borrows a car
in New York for an afternoon and drives=it:to:Florida,

i.
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keeping it there for six months. In each type of case, the
conduct must constitutei a "gross deviation" from the agree-
ment or the agreed purpose of the bailment.

This offense is classified a misdemeanor. In a sense, that
represents a down-grading from the existing law which, penal-
izing such conduct by the larceny standard, gears the punish-
ment to the value of the vehicle (P.L. 8 1293-a). That, it is
submitted, is not a logical penalty system for a "borrowing"
type of crime. Under the proposed code, genuine theft eases
would, of course, be prosecutable as lareency with the penalty
depending upon the value of the vehicle.

§ 170.15 Theft of services; definitions of terms
This section is new. The term definitions are in explana-

tion of proposed 8 170.20. ,,

§ 170.20 Theft of services
This section is entirely new in form and substantially new

in substance.

Since " erviees" are not "property," "theft" of a service
does not constitute larceny;, and, if any such.conduct is to be
proscribed, it must be by special statute. The existing Penal
Law defines few offenses of that nature (see 88 927, 967,
!431, 1432, 1432-a). It is not necessary, however, to go to
the other extreme of equating seiwiqes with property-and

• of predicating, Wherever possible (mainly in the area of de-
ception), "theft of service" offenses to those involving thefts
of Pr0Perty]or larcenies. Legislation of that character, would
doubtless lead to hOStS of "criminal"charges of a basically
Civil nature. Proposed 8 170.20 steers a middle course by
defining seven specific offenses, most involving theft or at-
tempted theft of certain ldnds 0f services.

Subdivision 1, dealing with spurious or otherwise invalid
credit cards, defines a new offense. It applies generally to all
services obtained in the indicated fraudulent manner. Ex-
pansion of this provision to cover similar thefts of property
is unnecessary since such conduct constitutes larceny (by false
pretenses).

Subdivision 2 restates the proscriptions of existing Penal
Law 8 925 but expands the offense to include thefts and pay-
ment-avoidanee of restaurant services as well as of those pro-
vided by hotels, inns and the like.

Subdivision 3 includes certain existing offenses [P.L. 88 1990
(1, 2), 1990-b].but broadens the overall crime toene0mpass
improper acquisition or fee-avoidance of all forms of "pub-

'lic transportationservice" " ratherthan Of the limited kinds
presently specifiedi ' .... :

?i

:i¸
]:
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COMMISSION STAFF: NOTES § 170.30

Subdivision 4 substantially restates existing Penal Law 8
967 (see, also, existing P.L. 8 1293-e).

Subdivision 5 substantially restates eertain phases of three
existing sections dealing in part with fraudulent tampering
with gas, electric, steam and watel" meters (P.L. 88 1431,
1431-a, 1432). The offense is broadened, however, to in-
elude meter tampering" and similar chicanery relating to
any sort of public or private service measured by a meter,
whether of the indicated public utility kinds or otherwise.

Subdivision 6 embodies other phases of existing Penal
Law 88 1431 and 1482, addressed to the acquisition of gas,
electric, steam and water seiwiee without the supplier's Con-
sent. This offense does not necessarily require intent to
avoid payment for the service improperly obtained. It would
apply, for example, to one who, having had his gas turned
off, succeeds in regaining the service by unauthorized tamper-
ing, regardless of whether he intends to pay for the gas

thus obtained.

Subdivision 7 is new. This offense is prescribed for the pur-
pose of p lugging an apparent gap.in the present law pointed
up by the decision in People v. Ashworth, 220 App.Div. 498,
222 N.Y.S. 24 (4th Dept.1927). The defendants therein a
mill superintendent and his brother, were e0nvicted of grand
larceny as a result of having made unauthorized and person-
a!ly.profitable use of the mill's machinery, facilities and labor
to spin a substantial quantity of wool for a= certain company.
The judgment was reversed on the ground that the corrupt
use of the mill's facilities and labor did not constitute a theft
of "property"and, hence, could not be the subject of !arceny.
Subdivision 7 of proposed 8 170.20 renders such conduct a
"theft of services."

§ 170.25 Fraudulently obtaining a signature

This section, which is a substantial restatement Of exist-
ing law, is designed to replace a variety of existing Penal Law
provisions directed at those who fraudulently procul"e the sig-
nature of another to a written instrument (88 932, 934, 935,
937, 937-a, 938).

§ 170.30 Fortune telling

This section is new, although, under existing law, one who
engages in some of-the conduct described: herein is a 

"dis-

ordeEy person" [see Code of Crim.Proc., 8 899(3)].• It is di-
rected at a prevalent species of fraud whereby its practition-
ers, by preying on the fears of the ignorant or the gullible,
annually bfik citizens of many millions of dollars. 

.....

i•



§ 1.70.35 ROPOSED PENAL LAW

§ 170.35 Criminal possession of stolen property; definition of term
This definition is new and is the same as that of model

Penal Code § 223.6 (2), Existing Penal Law § 1308 refers only
to dealers in specific goods or sel ices (e. g., junk, metals, Sec-
ond-hand books, linen rental).

§ 170.40 Criminal Possession of stolen property in the third degree
See note to proposed § 170.50.

§ 170.45 criminal possession of Stolen property in the second de-
, gree

See note to proV0sed § i70.50.

§ 170.50 Criminal possession of S olen property in the first degree
Sections 170.40, 170.45 and 170.50 are largely derived from

existing Penal Law§ 1308. Themajor change here is a cbn-
ceptual one. At present, the basic crime--generallY referred
tO as receiving stolen property--€onsists of buying, receiv-
ing, concealing or withholding stolen property. Upon analysis,
it becomes apparent that the essence of each of these acts is"possessing" 

stolen property. TherefOre, this is the mold in
which the crime, in three degrees, has been cast. 'The term"possess" 

is defined in proposed § 10.00(2) as meaning "to
have physical possession or otherwise to exercise dominion
or Control over tangible, movable property." It should not
matter that possession resulted from buying or receiving
or that it led to concealing or withholding; the gravamen
of the crime is the illegal possession. It should be noted
that the definition of "possess" encompasses constructive as
well as actual possession, thereby establishing a rule which,
as the Cou of Appeals has indicated, could only be promul-
gated by the Legislature [People v. Fein, 292 N.Y. 10, 53 N/E.
2d 374 (1944)]. To predicate liability solely on physical pos-
session is to pel petuate an anachronism in this age of instant
communication and speedy transportation.

Criminal possession of stolen property has been structured
in three degrees Any knowing possession of, stolen property
is third degree (proposed § 170.40). The two higher degrees,
constituting aggravated situations, are both felonies, the
principal distinction being in the value of the Stolen property.
The punishments accord with those for larceny involving the
same amounts [see proposed §§ 160.35(1) and 160.40]. An-
other factor which aggravates the basic crime is the fact that
the actor is a 

"dealer" 
[proposed § 170.45 (2) ], so that even- 

if the value of the property possessed is less than $250, the-:crime 
is nevertheless a felony. This distinction follows

• present.law, although "dealer":is defined more broadly in the
revision than in existing Penal Law § 1308(1).
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§ 170.55
Subdivision 1 is new; the requisite criminal in ent is pre-

sumed from the mere knowing possession of stolen property.
This presumption, which applies to any person is, of course,
rebuttable [see People v. Hartwell, 166 N.Y. 361, 59 N.E. 929
(1901)].

Subdivision 2 is derived without substantive change from
existing Penal Law § 1308(3). It differs from subdivision
• 1 in that (a) it applies only to a dealer, and (b) it presumes
knowledge that the property was stolen, not criminal intent
to possess it.

§ 170,60 Criminal possession of stolen property; liability
proof

Subdivision 1 is derived from existing Penal Law § 1309.
"Larceny and criminally receiving stolen property are dis-
tinct and independent crimes" [People v. Spivak, 237 N.Y. 460,
143 N.E. 255 (i924)].

Subdivision 2 is new. Changing the present crime of re-
ceiving, concealing or withholding to one of ppssession, works
a change in prevailing case law. Under present principles, a
thief may not be convicted of receiving, etc., the property
which he stole [see, e. g., People v. Daghita, 301 N.Y. 223, 93
N.E.2d 649 (1950)]. Under the revision, however, there is
no inconsistency in convicting a thief of "possession" of' the
same property; and this proposition is expressly stated. But
conviction of both larceny and criminal possession of the same
property is not permitted.

Subdivision 3 is new, merely extending the 
:requirement 

of
corroboration (Code of Crim.Proe. § 399)which would be
present were the defendant also charged with larceny.

Subdivision 4 is derived from Penal Law § !308- a, without
substantive change.

Criminal possession of stolen property; presumptions

mad

§ 170.65 Obscuring identity of a machine in the second degree
See note to proposed § 170.75.

§ 170.70 Obscuring identity of a machine in the 
•first 

degree

See note to proposed § 170.75

§ 170.75 Obscuring identity of a machine; presumptions and de-
fenses

Sections 170.65 and 170.70 are both derived from existing
Penal Law § 436-a, without substantive change. The degree
structure creates a true included crime situation, which should:
be useful for pleading purposes ::The presumptions and de-
fense set forth in proposed § 170,75 are new. :
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This Article completely reformulates the existing Penal
Law Forgery Article (Art, 84, §§ 880-895), dealing with
offenses of forgery, uttering forged instruments, false book
entries and a variety of other related crimes.

§ 175.00 Forgery; definitions of terms

This section attempts to define the crime of forgery with
greater detail than do existing Penal Law provisions (cf. P.L.
§ 880). Some of the principal features are the following:

The reims "written instrument" (the subject of forgery) is
broadly• defined. It covers every kind of document and other
item deemed 

:susceptible 
of deceitfu! Usein a "forgery" sense,

the main requirendent being only that it be"capable Of being
used to the advantage or disadvantage 6f some person" (subd'.
1). •

An impol ant distinction is made between a "complete writ-
ten instrument" and'an "incompiete" one (subdsi 2, 3):

The key terms of the section are "falsely make," "falsely.
complete" and "falsely alter" (subds. 4, 5, 6), which collective-
ly constitute the crime of forgelT. In a sense,: these comprise
five concepts rather than three, for ,making" and aaltering'!
have slightly different connotations with respect to "complete" •
instruments on the one hand and "incomplete" ones on the
other. In brief, one commits forgery by committing any of
the following acts :

(1) falsely making a complete written instrument;

(2) falsely making an incomplete written instrument;

(3) falsely completing an incompletewritten instrument;

(4) falsely altering a complete written instrument;

(5) falsely altering an incomplete written instrument.

The meanings of these five concepts may be partially illus-
trated by obselwing their operation with respect to a hypo-
thetical situation. Assume that salary checks of a corpora-
tion are drawn by T, the treasurer, though not signed by
him; and that each employee customarily obtains his check
from T in that form and then takes it to P, the president, for
his essential signature as drawer.

AssUme further:

(1) E, an employee, simulating the handwriting of both T
and'P and not having the authority of either, draws upin
its entirety a pul ortedly authentic corporate check payable:
to himself and tries to cash it, ,. :
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E has falsely made a complete written instrumenL:

(2) E, simulating T'S handwriting, draws an uncompleted
check payable to himself in T's customary manner, and, im-
pliedly representing it as T's act, presents it to P for his signa-
ture as drawer.

E has falsely made an incomplete written instrument.

(3) E properly obtains his uncompleted salalT check fl m T
but, feai-ing that P will not sign it, himself writes in P's pur-
ported signature as drawer and tries to cash the check.

E has falsely completed an incomplete wi tten instrument.

(4) E broperly obtains his uncompleted check from T and
properly obtains P'S signature as ch:awer, but thereafter raises
the amount of the check and tries to cash it. 

E has falsely altered a completewritten instrument.

(5) E :Pr0pel-!y, obtains his uncompleted check from T -but
then raises the amount and presents it to P for his signature
as drawer.

E has-falsely altered an incomplete written instrument.

Although not fully:evident from the foregoing illustrationl
it is submitted that the five indicated concepts or kinds of
acts embrace evelT :true form of forgery. Accoi'dingly, the

. crime of forgery is defined in terms of falsely making, corn-
pleting or altering a written instrument (see proposed §§ 175.-
05, 175.10, 175.15). :

§ 175.05 Forgery in the third degree
See note t0 p!"oposed § 175.15. ....

§ 175.10 Forgery in the second degree
See note to proposed § 175.15.

175.15 Forgery inthe first degree
This section and the t vo preceding ones present the crime of

forgery in a genuine degree or included crime structure. This
is not the case under the existing Forgery Article where nu-
merous scattered offenses are inserted and strung together in
three sections which are given "degree" labelsbut which are
"degree" crimes in name only (existing P.L. §§ 884, 887,
889).

The proposed third degree section (§ 175.05) defines the
basic offense of forgery, covering the false making, comple-
ti0n or alteration, "with intent to defraud,"" of any "written
instrument"=--meaning any instrument from a relatively in-
nocuous forged letter up to counterfeit currency.: Second de-
gree forgery (proposed § 175.10) is committed when the forged
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instrument falls into any of four specified classifications, Which
include certain commercial instruments, public records, symbols
Of value, etc. The first degree offense (proposed § 175.15)
requires counterfeiting of money, stamps and comparable
government issued instruments, or of corporate stock certifi-
cates, bonds and the like. Examination of the three sections
will disclose that the third degree offense, a misdemeanor,
is necessarily committed upon every first and second degree
violation, and that the second degree offense (a class D felony)
is necessarily committed upon every commission of the first
degree (a class C felony).

§ 175.20 Criminal possession of a forged instrument in the third
degree

See note to proposed § 175.30.

§ 175.25 Criminal possession of a forged instrument in the second
degree '

See note to proposed § 175.30. 
.....

§ 175.35 ForgerY and criminal possession of a forged instrument;
persons liable

This section is new. It simply assures that the forger of an
instrument who criminally possesses it thereafter may not be
convicted of both offenses.

§ 175.40 Criminal possession of forgery devices
This section; by the Use of more general language, condenses

the substance of several existing provisions penalizing the
manufacture and possession of specified apparatus, equipment,
devices, etc., designed for or adaptable to counterfeiting and
other forgery purposes [existing P.L. §§ 881, 887(3, 5)]. The
proposed :section adopts a policy, frequently followed in con,
nection with offenses involving possession of conti:aband [cf,
proposed § 270.05(1, 2,' 3, 8)]. Of designating the)manu4
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§ 175.30 Criminal possession of a forged instrument in•the first
degree

This section and the two preceding ones attach the same
sanctions to fraudulent utterance and possession of forged
instruments as proposed §§ 175.05, 175.10, and 175.15 attach
to actual forgery thereof. The degree and penalty pr0gres:
sions rest upon precisely the same factors as do those of the
forgery offenses, namely the kinds of instruments forged as: 
specified in the forgery statutes. The existing Penal Law
adopts the same scheme, also equating fraudulent uttering and
possession to its forgery offenses [§ 881; see, also, §§ 662,
887(4), 889(3, 4), 889-b, 891, 892, 894].

COMMISSION STAFF NOTES § 180.05

facture or possession of articles or materials specifically de-
signed for criminal use as criminal per se, and of requiring
an intent to use unlawfully with respect to items designed
for legitimate use but adaptable to criminal pul p0ses. Thus,
subdivision 1 herein penalizes manufacture or possession of de-
vices "specifically designed or adapted" for forgery purposes
(e. g., a plate for countelffeiting currency), and subdivision
2 Penalizes manufacture or possession of devices "capable
of or adaptable to such use" (e. g., a printing press) only when
accompanied by an intent tO use f61; forgery PUrposes.

§ 175.45 Criminal simulation
Thi section, addressed to raudulent misrepresentaiion and

simulation of antiques, objets d'art, rare books and comPal'able
matter, substantially adopts a similar pr0vision of the Model
Penal Code (§ 224.2). The only offense of this nature in the
existing Penal Law is one limitedt "Reproduction or forgery
of archeo!ogical objects" (P.L. § 959). 

"

§ 175.50 Unlawfully using slugs; definitions of terms
See note to proposed § 175.60.

§ 175.55 Unlawfully using slugs in the second degree
See note to proposed § 175.60. .

§' 175.60 Unlawfully using Slugs in the first degree
This section and the two preceding ones substantially re-

state existing Penal Law § 1293-d.

ARTICLE 180: OFFENSES INVOLVING FALSE
WRITTEN STATEMENTS

It is a general rule that the making of a false statement
in writing, even though knowing and intentional, does not in
itself constitute a criminal Offense; and that if the making
of any particular kind of false writing is to be placed in the
Climinal category, such must be accomplished by legislation
specifically addressed to the conduct in questiom This Article
defines and collates a number of such offenses.

§ 180.00 Falsifying business records; definitions :ofl terms

See note to proposed § 180.10.
- • • . -. •

- 180.05 Falsifying business records.in the second degree:
. . Seenote to proposed § 180.i0. 

........ 
::. 
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§ 180.10 Falsifying business records in the first degree: -
The proposed offense of "falsifying business records" em-

braces and somewhat expands offenses defined by existing
Penal Law 8 889 and other scattered provisions [8§ 665(2, 3,
4), 887(2), 1865(2, 3)].

The existing Penal Law crimes relating to false book en-
ta'ies, omitting to make true entries, etc., are classified as
"forgery in the third degree" (§ 889). In a true sense,'these
are not "forgery" offenses, for they do not involve deceit con-
cerning the authenticity of written instrumen%s--the essence
of forgel2r--but simply the "falsity" of records made by known
authors. Accordingly, the proposed crime is not classified as
"forgery" but is given a different label and placed in a dif-
ferent and. more appropriate Article: "Offenses Involving
FalSe Written Statements." •

The scope of existing Penal Law § 889'S false b0oldceeping
Offenses is quite hazy, especially with respect to criminal
intent. Some of these offenses require "inteflt tO defraud
or to conceal any. larceny" (Part B). • Another uses, in part,
the words "unlawfully and corruptly" [Part A(1)], which
apparently denotes something less than fraudulent intent, al-
though how much less or of precisely what nature is not clear
[see People V. Anderson, 210 App.Div. 59, 205 N.Y.S. 668 (!st
Dept. 1924), aft'd, 239 N.Y. 534]. Despite file difference in
mens tea, no distinction in penalty is drawn.

The proposed sections offer the crime in two degrees. The
basic or second degree 0ffense, graded a misdemeanor, re-
quires an "intent to defraud" (proposed§ 180.05j, on th'e
theory that any lesser culpability in this area does not merit
criminal sanction. The crime is raised to the first degree,
a felony of the lowest classification!! when the fraudulent:in-
tent "includes an intent to commit an0ther crime or to aid
or conceal the commission thereof" (proposed 8 180.10). This
would allow for. misdemeanor convictions in cases of rela-
tively minor culpability and still provide felony liability for the
more serious cases.

It may be noted that while the present crime is limited in
part at least to falsification of business records of private en-
terprises [existing P.L. § 889(A1)], the proposed offense: is
of broad application in this respect and covers all records of
public or government agencies as well [§ 180.00(1)].

• COMMISSION STAFF NOTES
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§ 180.15 Falsifying business records; defense
This SeCtion Substantially restates the last clause of existing

Penal Law 8 889. ......

/.

§ 180.35

§ 180.20 Tampering with public records in the second degree
See note tO proposed § 180.25.

§ 180.25 Tampering with public records in the first degree
Existing Penal Law § 2050 is directed at "a person who

wilfully and unlawfully removes, mutilates, destroys, conceals
or obliterates" any public record "or other thing" legally
filed in a public office or with a public officer. No mention is
made of "falsification" of public records but another section
makes it a felony for a "ministerial officer" to mutilate, de-
stroy, etc., or to falsify "any record or paper appertaining
to his office" (existing P.L. 8 1838, subd. !)- In somewhal;
broader form, the substance of these provisions is incorporat-
ed in proposed §§ 180.20 and 180.25.

The existing Penal Law does not require any intent for the
crime applicable to the "ministerial officer" (§ 1838); the
word "wflfully" is used in defining the crime of more gen-
eral application (8 2050). Although each of these offenses
is a felony, one requires nothing more than a knowing or
intentional act and the other is a crime of absolute liability.
Thus, a person who tears up some insignificant public record
in anger is subject to the same serious penalty as one who
calculatingly removes or destroys an important public docu-
ment as pal of a fraudulent scheme for gTeat personal gain.

The proposed sections distinguish between such situations.
The basic offense is committed by a mere knowing remova],
destruction, falsification, etc., and is graded a class A mis-
demeanor (proposed § 180.20). The crime is raised to a class
D felony when committed with "intent t0 defraud" (pro-
posed § 180.25).

§ 180.30 offering a false instrument for gin %he second de-
gree

See note to proposed § 180.35.

§ 180.35 Offering a false instrument for filing in the first degree
This section and § 180.30 carry over into the proposed law

part of the existing Penal Law provision making a person
guilty of a felony "who knowingly procures or offers any false
or forged instrument to be filed, registered or recorded in any
public office ." (8 2051; see, also, §§ 1872, 1872-a).

The proposed offense is narrower than the existing one in
that it applies only to instruments containing "a false state-
ment or false information" (8§ 180.30, 180.35), and not to a
"forged instrumenff' (existing-P.L. § 205!). Crimes of this
character involving forged instruments, doubtless more
serious than those involving false ones, are covered by the
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§ 180.50 Issuing a false financial statement

This section substantially restates existing Penal Law §
1293-b. :

§ 180.55 Presenting a false insurance claim . :

This section substantially resta es existing Penal Law :§
1202.

§-180.35. PROPOSED PENAL LAW

sections defining the generally higher graded offenses of
forgery and possession of forged instruments (pi:0posed§§
175.05, 175.20) .....

As with the above treated offense of "Tamperin wi h pub-"
lic records" (proposed §§ 180.20, 180.25), the culpability, in-
herent in this Grime of "Offering a false instrument for
filing" would seem to vary considerably in relation to the
intent, involved. The comparable existing section (P.L. §
2051) takes no account of that factor, flatly making the
crime a felony so long as it is "knowingly" committed, regard-
less of the offender's pu! pose or the significance of his conduci .
Thus, it attaches:equal culpability to a person who/out of
vanity, 

"knowingly" 
falsifies his age in a license applica-

tion, and one who corruptly defrauds the state Out of huge
sums through false documents submitted in connection with a
building c0ntracL 

..... 
....

Here again, the proposed Sections make a penal y distinction
on the basis of Culpability considerations, by means of ade-
gi:ee structure., The basic or second degree offense is Satisfied
by a knowing commission thereof, and is graded a class A
misdemeanor (proposed § 180.30). It is raised to the first de-
gree, a class E felony, when committed "with intent t0 de-
fraud the state or any political subdivision thereof :} (pro-
posed § 180.35)..

• : - f

§ 180.40 !ssuinga false certificate . . 

The conduct here dealt with is also Coveredby proposed
§ 200.00 ("Official misconduct"). However, this offense is
sufficiently Serious to warrant treatment as a class E felony
(see existing P.L. §§ 1860, 1861).

§ 180.45 Issuing a false financial statement; definitions of terms
This section is neW. It defines two terms used in proposed

§ 180.50.

COMMISSION STAFF NOTES 190.00

ARTICLE 185: BRIBERY NOT INVOLVING PUBLIC
SERVANTS, AND RELATED OFFENSES

This A! icle contains a series of provisions dealing with
bldbery involving employees, labor officials, and spor s par-

ticipants ....

Sections 185.00 and 185.05, directed at so-called "commer-
cial bribery," substantially restate existing Penal Law § 439.
These sections, however, do not inco! porate those provisions
in § &39 which penalize a purchasing agent who receives a
gift from a seller .and a seller who gives such a gift. The
proposed sectibns l:equire, instead, that the gift he given or
receiVed with an intent or understanding that itwiil influence
he employee's conduct in relation to his employer's affairs.

Sections i85.10, 185.15 and 185.20 concerned with bribery
of, and bribe receiving by, a labor official, substantially
restate existing Penal Law § 380.

'Sections 185.25, 185.30 and 185.35, dealing with sports
bribery, are designed to protect the integrity of sports con-
tests. These three sections substantially restate existing

Penal Law § 382.
Section 185.40 expands present law on corrupt interference

with sportin, g contests (see existing P.L. § 190-a), Included
within the scope of this proposed section are such forms of
corrupt interference as unlawfully administering stimulants
to a race horse or to an athlete. ,

Section 185.45, dealing with excessive rental charges, sub-
stantia!ly restates existing Penal Law § 965. ' •

ARTICLE 190: FRAUDS ON CREDITORS

§ 190.00 Fraudininsolvency •
This section, proscribingcertain conduct tila may .prej-

Udice unsecured creditors, is designed to replace the existing
Penal Law provisions covering this area. The existing law
(P.L. §§ 1170-1173) is derived from the early revised stat-
utes. and has remained essentially unchanged for Over one
hundred years. -The proposed section, similar to a formula-
tion in the Model Penal Code (§ 22&.11), requires the defend-
ant to know that an "administrator" has been or is about to 

•

be appointed, 0r that a icomposition agreement has been Or is
about to be made:- ........ . 
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§ 190.05 Fraud involving a security interest

This section is delived from existing Penal Law § 940-a
(added by Laws 1962, ch. 552, § 37, effective Septembei. 27,
1964). The felony-misdemeanor delineation in existing §
940-a is rejected (see Model Penal Code, Tent.Draft No. 11,
p. 99).

§ 190.10 Fraudulentdisposition of mortgaged property
This section substantially restates existing Penal Law §§

940(1) and 1291(2).

§ 190.15 Fraudulent disposition of propertysubject to a conditional
sale contract

This section substantially restates existing Penal Law
§ 940(2) (added by Laws 1962, ch. 552, § 35, effective Sep-
tember 27, 1964).

§ 195.10 Issuing a bad check; presumptions
See note to proposed § !95.15.

§ 195.15 Issuing a bad check; defenses
• 

These four proposed sections dealing with the offense of"Issuing 
a bad check" (§§ 195.00-195.15) include most of the

features of existing Penal Law § 1292--a, but introduce cer-
tain changes of substance ....

It may be observed that the mens rea required by existing
§ 1292--a is an "intent to defraud," an undefined term treated
rather nebulously in the decisions but apparently meaning
in the average case simply an intent that the issued check
will be dishonored by the drawee upon presentation [see
PeoPle v. Weiss, 263 NY. 537, 538, 189 N.E. 686 (1933);
People v. Nibur, 238 App.Div. 233, 234, 264 bL¥.S. 148 (1st
DepL 1933)]. Proposed § 195.05 defines the requisite intent
in those terms. .......

Unlike the existing provisions, the: proposed sections take
cognizance of certain distinctions between the utterance of
a check by the drawer thereof and the utterance or "passing"
of a check by a payee or other holder (see proposed § 195.05,
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§ 195.05 Issuing a bad check

See note to proposed § 195.15.

ARTICLE 195: OTHER FRAUDS

§ 195.00 Issuing a bad check; definitions of terms
See note to proposed § 195.15.

defining these two facets separately). Certain presumptions
as to knowledge of the status of the drawer's account at the
time of utterance, and of intent or belief partly based upon
that knowledge that a check will ultimately be dishonored by
the drawee, may be fairly drawn with respect to the drawer
himself. The same is not true as to the "passer," who may
not even know the drawer, and cannot fairly be presumed to
be familiar with his bank account. Accordingly, such pre-
sumptions are here imposed upon the drawer but not upon
the "passer" [see proposed § 195.10(1, 2)].

A ful her refinement in the presumptive area appears in
a distinction made between the drawer who had "no account"
and one who had "insufficient funds" with the drawee at the
time of utterance. The folmaer is presumed-to have intended
or believed that dishonor would occur; the latter, only when
the check is presented for payment within thirty days and dis-
honored for a still insufficient account [proposed § 195.10
(2)].

Another new feature, born of realistic considerations, per-
mits a defendant to avoid prosecution or conviction by making
good the check within ten days after dishonor [proposed §
195.15(1)].

Finally, the proposed offense is strictly a "bad check"
crime, with a class B misdemeanor grading, regardless of the
nature of the transaction involved. Unlike the existing stat-
ute (P.L. § 1292-a), no mention is here made of larceny lia-
bility when property is obtained On the basis of the check.
The theory is that the crime of larceny should not be need-
lessly expanded by miscellaneous provisions within and with-
out the Pena! Law, but that it should be comprehensively de-
fined; and that, if there is any doubt whether particular con-
duct intended to be included within the larceny ambit does
in fact constitute larceny, it should be expressly stamped
such in the definitive provisions of the Larceny Article itself.
That Article does specifically include as larceny the acquisi-
tion of property through commission of the "bad check"
crime [proposed § 160.05(2) (c)]:

§ 195.20 False advertising :
Subdivision 1 is derived from existing Penal Law § 421,

without substantive change. The phrase "any advertise-
ment" replaces the detailed listing of media in the existing

• section and Obviates the necessity of amen.ding the statute
whenever a new medium for advel ising, such as television,
appears. Subdivision 2 is new and was adopted from Model
Penal Code § 224.7. Present law imposes absolute liability,
placing in pari delicto one who acts venally and one whose
carelessness does not amount to reckless behavior. This sub-
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§ 195.25 Criminal impersonation
This section, which is a substantial restatement of present

law, is designed to replace a variety of existing Penal Law
provisions which prohibit the impersonation of public officers
(§§ 854, 931, 936-b, 1846) and private persons (§§ 928, 930,
942, 1278).

§ 195.35 Miscmiduct by corporate director
This section substantially restates existing Penal-. Law

§ 664. •

§ 195.40 Misconduct at corporate election
This section substantially restates existing Penal Law

§ 668.

ARTICLE 200: OFFICIAL MISCONDUCT AND-
OBSTRUCTION OF PUBLIC SERVANTS

- 
" 

GENERALLY

§ 200:00 Official misconduct
. This section replaces some thirty existing Penal Law pro-

visions defining misdemeanor offenses of misfeasance and non:
feasanee by public Servants (see Table I). 1VIost of he Crimes
are very narrow ones of commission: and omission involving
violations of specific duties by specified public Officers. in the_
main, they are virtually crimes of absolute liabilitY; little is
required• in the way of criminal intent, a "wi!lful" commission
of a proscribed act or a neglect of an offic!al duty ordinarily be-
ing sufficient. While one such provision, applying to' "public
officers" generally, appears to define an: offense of general
application, it is expressly limited to Violations 0f duty not
covered by any of the more sPecific sections (existing p:.L.
§ 1841),

Proposed § 200.00 condenses this general area of official
misconduct in 0 one offense. : Si!bdivision 1 covers: conduct:of
commission, and subdivision 2 c0nduct of omission. A specific
mens reals predicated: •criminal liability attaches only
when the offender intends to benefit himself or another or

• , 'wrongfu!!y to injure or deprive another person of a benefit."
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§ 195.30 Concealing a will ,:
This section substantially restates existing Penal Law

§ 2052 :

§ 195.25 "PROPOSED PENAL LAW; :

division affords a defendant an oppoi'tunity to proVe that/he
acted without culpability.

COMMISSION STAFF NOTES §205.05-

This excludes unauthorized conduci; or neglect of: duLT, 
'which,"

though possibly a proper basis for removal or disciplinalw
action in some instances, does not seem a fair basis for the
automatic imposition of criminal sanctions.

§ 200.05 Obstructing governmental administration
The existing Penal Law contains a variety of 

"prOvisions

which punish specific conduct that in some manner obstructs
or hampers governmental functions (§§ 196, 490, 1320, 1322,
1824, 1825, 1851). There is no comprehensive provision di-
rected at such conduct generally. The proposed Section is de- 

:

signed to fill this gap. .

§ 200.10 Refusing to aid a peace officer
This section substarltially restates existing Penal Law §

1848, except that the civil provisions of the latter, applicable
to a person who is injured while assisting a peace.officer, have
been transferred to the General Municipal/Law.

§ 200.15 Obstructing firefighting operations
This section substantiallyrestates

§ .1901.

existing Penal Law

ARTICLE 205: BRIBERY INVOLVING PUBLIC
SERVANTS AND RELATED OFFENSES •

This article draws ogether numerous sections scattered
throughout the existing Penal Law Which deal with various
types of conduct, involving public and quasi-pub!ic sel ants;
which amount to bribery or hear bribery, iYiany of the pres-
ent pi'ovisions are repetitive or unnecessarily narrow in scope
and applicability. The revision makes no major substantive
changes in existing law but attempts, by a largely formal
restatement, to simplify and clarify. The term "public sel -
ant," used throughout this Article, is defined in proposed
§ lO.OO(8).

§ 205.00 Bribery
See note to proposed§ 205.05.

§ 205.05 Bribe receiving
Sections 205.00 and 205.05 represent.the disti!]ation of about

sixteen Separate sections in the existing :Penal Law (see
Table I). They contain proscriptions on both sides of the
bribe situation, punishing equally the giver and taker of a
bribe. The term "benefit" is intended to connote any gain Or
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advantage to the public selwant involved, whether pecuniary
or othel ise;

§ 205.10 Bribery; no defense

This section is new. It is intended to cover those situations
in which the public servant has colorable authority to act
in a particular manner though the result sought is not strictly
within the scope of his authority [People v. Chapman, 13 N.Y.
2d 97, 242 N.Y.S.2d 200, 192 N.E.2d 160 (1963)].

§ 205.15 Rewarding official misconduct
See note to proposed § 205.20.

§ 205.30 Receiving unlawful gratuities

Section 205.30 is derived from existing Penal Law §§ 855,
1826 and 1831, without substantial substantive change. Pres-
ent law, however, has no countel part provision for the
giver of the unlawful gratuity who, generally, is as culpable as
the receiver thereof. Proposed § 205.25 is intended to fill
that gap.

§ 205.35 Bribe giving and bribe receiving for public office; defini-
• tion of term

See note to proposed § 205.45. :

§ 205.40 Bribe giving for public office:
See note to proposed § 205.45.

§ 205.45 Bribe receiving for public office

Sections 205.40 and 205.45 are deri'ved from existing Penal
Law § 1832. Proposed § 205.35, defining "party Officer," is
new, being similar to the definition in Election Law § 2(9).
The l'evision limits the "consideration" to "money Or other
property," but broadens the scope of illegal activity to in-
clude "nomination as a candidate."

w
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§ 205.25 Giving unlawful gratuities
See note to proposed § 205.30.

§ 205.20 Receiving reward for offici!l misconduct

Sections 205.15 and 205.20 are intended to fill a gap in ex-
isting law. Whereas proposed §§ 205.00 and 205.05 contem-
plate an act to be performed in the future, §§ 205.15 and
205.20 cover the situation• where the improper act has al-
ready been accomplished by the public servant.

COMMISSION STAFF NOTES

ARTICLE 210: ESCAPE AND OTHER OFFENSES
RELATING TO CUSTODY

Section 210.00 defines four terms that are used throughout
proposed Article 210. The definition of "detention facility"
in subdivision 1 substantially restates existing, Penal Law
§ 1690. The other defined terms in this section are new.

Sections 210.05, 210.10 and 210.15 substantially restate the
escape provisions of existing Penal Law §§ 1692, 1694, 1696
and 1697. The factor that distinguishes the three proposed
degrees is the seriousness of the underlying offense with
which the prisoner was charged or for which he was com-
mitted.

Sections 210.20 and 210.25 (harboring an escapee) substan-
tially restate existing Penal Law § 1698.

Section 210.30 relates to "prison contraband." Subdivi-
sion I of this section substantially restates existing Penal
Law §§ 489, 1691(1, 2), 1791, 1796, and 1828-a(1). Subdi-
vision 2 is new.

Section 210.35 deals with "dangerous prison contraband."
Subdivision 1 of this section substantia!ly restates existing
Penal Law §§ 1691(3), 1796, and 1828-a(2). Subdivision 2
is new.

Sections 210.40 and 210.46 substantially restate existing
Penal Law §§ 242(5) and 1825, with one significant change
In order for the actor's conduct to constitute a violation of
§ 210.45, his resistance must create a risk of injury to the
arresting officer, or justify the use of substantial force by
the officer.

Sections 210.60 and 210.55 are clerived from existing Penal
Law §§ 1694-a and 1694-b. By referring to a person who has
been 

"released 
from custody, with or without bail, by court

order or by other lawful authority," the proposed sections
encompass all persons enumerated in the existing Penal Law
sections. The "thirty day" provision in the existing law has
been eliminated; but the proposed sections provide a defense
to one whose failure to appear on time was lawfully excusable.

/
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ARTICLE 215: PERJURY AND RELATED OFFENSES

COMMISSION STAFF :NOTES

§ 215.15 Perjury in the first degree
This section and the two preceding ones offer a degree sys-

tem differing substantially from the existing two degree struc-
ture.

The only element of dis'tinction between the present two
degrees of perjury is the element of "materiality," which, of
course, aggravates the crime from the second to the first de-
gree (existing P L. §§ i620-a, i6201b). The proposed sections
also use materiality as a degree-raising element, but not
as the only one.- A distinction is made between false
swearing in "testimony,'' on the one hand, and in written
instruments on the other. Upon the theolw that, realisti-
cally, perjury committed during testimony is generally more
culpable than that committed in an affidavit especially one
prepared by an attorney or a person other than the affiant--
the testimonial •character of a false statement is treated,
along with materiality, as a factor of aggravation.

The proposed third degree provision (§ 215.05), like the
present second degree section (existing P.L: § 1620-b), de-
scribes the basic crime of perjury (a misdemeanor), covering
all forms, whether:the false statement relates to amaterial or
an immaterial matter; and whether it is testimonial or Writ-
ten.

The second degree offense, (proposed § 215:10), a felony,
applies only to written instruments. If the instrument is of

a "such kind that "an oath is required by I w to give it efficacy,
if the false statement therein is material to the matter
involved, and if it is made "with intent to mislead a public
servant in the performance of his official functions," the per-
jury is raised from the third to the second degree. Illustra-

§ 215.35 Making/an apparently Sworn false statement in the :sec
ond degree . :

See note to proposed § 215.40.

§ 215.40 Making anapparently sworn false;statement in the first

/ 
degree ..... • 

': '

" 
• This:section and the preceding one create anew offense.
Perjury p -osecutions: based upon notarized instruments frO:
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§ 215.05 Perjury in the third degre9
See note to PrOpoSed § 215.15.

§ 215.10 Perjury in the second degree
See note tO proposed § 215.15.

§ 215.00 Perjury and related offenses; definitions of terms
The key term defined in this section is "sWear falsely"

(subd. 5), which, taken in conjunction with some of the other
terms, amounts to an overall definition of perjury: approximat-
ing that of the existing Penal Law (§ 1620; see, also, §§ 1622,
1625, 1626).

rive is a license application required" to be Sworn o
the subscriber, knowing• previous good character to be a
qualification for the license, lies about his criminal record.

The proposed first degree crime (§ 215.15), a higher felonY,
parallels the existing one (P.L. § 1620-a)insofar as iL re:
quires materiality. In addition, however, it requires testi-
monial perjury. False statements in sworn written instru-
ments, even though of a material nature, are relegated to
one or the other of the two lowel' degrees depending upon
above-treated factors.

§ 215.20 Perjury;pleading and proof where ine0nSisten • state-
ments involved •

This secti0n seeks tO clarify an area treated by existing
Penal Law § 1627La, permitting conviction for "second de-
gree" perjury upon a showing of-two, contradictory sworn
statements without proof of which is false. The ProPosed
section expands that rule by applying it to all prosecutions
for perjury, of Whatever degree. This necessitates the third !.
subdivision, explaining° he degrees of which the defendant
may be accused and convicted under varying circumstances.

Since conviction may occur without re oluti0n of which
statement is false,, it would seem essential to a valid judgment
that both should have .been made within the jurisdiction of
New York and that the period of limitation for prosecution
should be determined with- reference to the statement involv-
ing the shorter Period. These matters, which are not men-
tioned in the existing section (P.L. § 1627-a), are expressly
enunciated in the proposed provision.

§ 215.25 Perjury; defense :,

This section codifies a principle established by New Y0rk
case law[Pe0p!e v. Ezaugi, 2 N.Y.2d 439, 443, 161 N.Y;S.2d
75, 14! N.E.2d 580 (1957)]. .

§ 215.30 Perjury; no defense
This section substantially restates the provisions Of exist-: : 

ing PenalLaw §§ 1621(1, 2), 1623 and 1624. :

§ 2i5.40

in. which

i: :!i
i
i
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§ 215.50 Perjury, making an apparently sworn false written state-
ment, and making a punishable false written statement;
requirement of corroboration

This section, which is new, codifies the judicially established
requirement of corroboration in perjury cases [People v.
Doody, 172 N.Y. 165, 172, 64 N.E. 807 (1902)], and extends it
to the other two specified offenses of comparable nature.

§ 215.55 Subornation of perjury in the third degree
See note to proposed 8 215.65.

§ 215.60 Subornation Of perjury in the second degree
See note to proposed 8 215.65.

§ 215.45 Making a punishable false written statement
This section, which is borrowed from the Model Penal Code

[§ 241.3 (2)], is new to the Penal Law. It should provide ad-
ministrative and other government agencies with a convenient
method, in connection with applications and other documents
submitted to them, of demanding the truth upon pain of
criminal sanctions without resort to the cumbersome proce-
dure of requiring oaths before notaries (see Tax Law §8 373,
376).

=!

/

§ 215.65 Subornation of perjury in the first degree
:. This section and the two preceding ones follow the existing

Penal Law pattern (§§ 1632, 1632-a, 1633) of setting the
punishment for subornation of perjury at precisely the same
level as that established for the degree of perjury committed

376
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by the person suborned: The requisite intent, however, con-
sists only of an intent to cause" false swearing in some form,
and it is not necessary that the suborner intend commission
of perjury of the specific degree ultimately c0mmit ed.

ARTICLE 220: OTHER OFFENSES RELATING TO
ffUDICIAL AND OTHER PROCEEDINGS

§ 220.00 Bribing a witness
This section is designed to replace existing Penal Law

§ 2440. Under this existing provision it is questionable
whether it is a violation to bribe a witness tO leave the juris-
diction in order to avoid testifying [People v. Maynard, 151
App.Div. 790, 794, 137 N.¥.S. 19 (3rd Dept. 1912)]. The pro-
posed section expressly covers such conduct.

§ 220.05 Bribe receiving by a witness
This section is designed to replace existing Penal Law § 379.

The word "influenced," as used in this section and proposed
§ 220.00, contemplates not only the giving of false testimony,
but also the withholding of testimony.

§ 220.10 Tampering with a witness :
This section substantially restates existing Penal Law

§§ 814, 2441 and 2442. The conduct proscribed in paragraph
(a) of the proposed section is only partially covered in exist-
ing § 2441, i. e., the latter section applies only when the sub-
ject witness has been "duly summoned or subpoenaed." The
proposed section, on the other hand, applies even though the
subject witness is not yet under process. Paragraph (b) of
the proposed section replaces what may be regarded as the
Overlapping provisions of existing Penal Law §8 814 and 2442.

§ 220.15 Bribing a juror
This section substantially restates existing Penal Law

§ 371. Theterm "juror" is defined in proposed § 10.00(9).

§ 220.20 Bribe receiving by a juror
This section substantially restates existing Penal Law § 374.

§ 220.25 Tampering with a juror :
This section is designed to replace existing Penal Law § 376-

a. The latter SeCtion is directed at a person who unlawfully
communicates with a: juror in respect to the issues or merits
of a pending cause. 1 o specific intent is required. Unlike
this existing provision, the proposed section penalizes a per-
son who unlawfully communicates with a juror only "when

377

quently fail because the notary called to establish the oath
testifies that, his jurat notwithstanding, he did not administer
an oath or that he does not recall the matter. In view of the
prevalent looseness of notaria! practices, such testimony is
doubtless true in many instances. Thus, countless falsifying
defendants who have knowingly issued "apparently sworn"
affidavits and depositions with the full intention of benefit-
ring from the authoritative jurat--promising perjury liabil-
ity in case of falsity--have escaped that liability when finally
called to account for their falsifications. The proposed sec-
tions (88 215.35, 215.40) close this escape hatch by rendering
such conduct an offense equivalent to perjury (cf. proposed
§§ 215.05, 215.10). They are so worded as to cover only
those subscribers who issue such instruments with a jurat
affixed thereto or who subscribe them with the intent or
belief that they will be issued in that form. No liability at-
taches when the jurat is affixed without the subscriber's
knowledge or consent.

-!
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§ 220.45 Compounding a crime
Compounding a crime is, essentially, an agreement by the

victim of a crimenot to prosecute the offender in return for
Some reward., Since• the criminal, in effect, attempts tO bar-
gain his way out of a prosecution, the offense constitutes an
obstruction or pel version of justice (see, for discussion,.
Model Penal Code, Tent. DraftN0r 9, Commentl p . 203-211).

Article 52 of the existing Penal Law (§8 570-571) punishes
a pel's°n who takes a reward to compound a crime; but the
person who pays the reward iS Ot criminally liable. The mis-
demeanor-felony distinction turns on the grade of the crime

( ... ;
compounded.•"

The proposed section, unlike:the existing law, iSdlrected
at both the person who takes the reward and the one who lJays.
The offense constitutes a class A misdemeanor regardless of:
the underlying crime. :

Subdivision 2 is new. It realistically provides a defense
to a person who accepts a benefit upon a l'eas0nabl¢ belief :that :
such benefit is due as restitution or indemnification for ham
caused by'the crSme. It should benoted iha% thepl'esent Code
of CriminM Procedure (§§ 6637666) aut ol'iZgS]Ud!c!a! COrn:
promise of certain offenses.
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• he does so with intent to influence the outcome of an•action
or proceeding."

§ 220.30 Misconduct by a juror : .
This section substantially restates existing Penal Law § 373

(1). This proposed provision is relevant to cases where the
proof discloses only a corrupt agreement by a juror tO ren-
der a particular decision, i. e., there is no evidence of any
benefit to the juror. Of course, if benefit to the juror could be
proved, proposed §§ 220.15, 220.20 would be applicable. ::

§ 220.35 Tampering with physical evidence; definitions of terms
-.: This section: defines two tel*ms applicable o proposed 8 220.-
'40 (¢f. existing P.L. §8 8!0 811, 812 and 814).

§ 220.40 Tampering with physical evidence : :
Subdivision 1 substantially restates existing Penal Law

§8 810 and 811. ,

Subdivision 2 substantially restates existing Penal Law §§
812 and 814, adding, however, an act of "concealment" [see
People v. DeFelice, 282 App.Div. 514, 516, !24 N.Y.S.2d 80
(4th Dept. 1953)]. ......

COMMIssION ST&FF NOTES § 220,70

§ 220.50 Criminal contempt: : ::: :
This section is derived from existing Penal Law § 600 with

but minor substantive changes. The revision omits, as un-
necessalT, § 600(2) and (3, in part), which refer to con-
temptuous behavior committed before a "referee" or a "sitting
"U "3 ry and equate it with like behavior committed before a
"court." Contempt committed• before a jury is committed in
the presence of the court, since, by established law, the former
is part of the latter [see, People v. Barrett, 56 Hun 351, 9 N.
Y.S. 321 (1890), aff'd without opinion, 121 N.Y. 678]. The
sameprinciple should,• logically, extend to referees appointed
by the court. Subdivision 5, which corresponds to existing
Penal Law § 600(7), adds the element of mental culpability
by requiring that a false report Of a courVs proceedings be
,,knowingly ' published.

§ 220.55 Criminal contempt; prosecution and 
:p

ishment
This section integrates existing Penal Law §§ 601 and 602

without substantive change, though some verbal Changes have
been made for clarification pUl poses. Thus, "adjudicati0n"
is used instead of "punishment," since otherwise one a'djudgedl
in contempt under the Judiciary Law but not yet "punished"
thereunder might not be amenable 1o prosecution under the
PenalLaw. Als0, "pl;osecuti0n" is used in place of "indict-
merit," %o avoid an ambiguity, because this crime, being a mis-
demeanor, could be tried On an information: rather than an

indictment.

§ 220.60 criminal €ontemp of the legislature
This section is derived from, and combines the provisions

of, existing Penal Law §§ i329 and 1330.

§ 220.65 Criminal contempt of a temporary state commission

This section substantially restates existing Penal Law
8 2 8.

220.70 Unlawful grand jury disclosure
This section is dei'ived, in part, from existing Penal Law.

§§ 1783, t783-a and 1784. These sections, while directed:at
certain persons who have specific duties c0ncerninff the func-
tioning of the grand jury, fail to include other public servants
who may assist at grand jury proceedings and who;should also
be included within the proscription of the:sta%ute. : The pro-
posed section includes a!! those mentioned in the three existing
sections, but adds public prosecutors, c!efks, attendants and
wardens, and includes the catchall phrase "other public se! r-
ant."- ..... : - - .=
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§ 220.75 Unlawful disclosure of an indictment :
This section is derived from existing Penal Law § 1782

without substantive change.

%!

ARTICLE 225: NARCOTICS OFFENSES

Legislation in the field of narcotics, including its criminal
aspects, is an extremely intricate subject which has been given
much study in recent years. In 1959, a "Joint Legislative
Committee on Narcotic Study," which had been exploring nar-
cotic problems for three years, issued an extensive report con-
taining many recommendations, including the elimination of
mandatory minimum sentences for first narcotic felony of-
fenders [Leg.Doc. (1959) No. 7, pp. 123-128]--an approach
which, it may be noted, has been followed in the proposed
Penal Law with respect to Virtually all crimes, narcotics of-
fenses included, in 1962, elaborate legislation relating to
narcotics problems was enacted by amendment to the Mental
Hygiene Law (§§ 200-216). Upon the premise that addicts
are ill persons rather than criminals, this legislation, among
other matters, established a Council on Drug Ad ction (id.
§ 201) and provided machinery whereby arrested narcotics
offenders may, in some instances, be civilly Committed to
hospitals instead of being prosecuted criminally (id. §§ 208-
214): The council on Drug Addiction is currently studying the
operation of this and other provisions of the act in question:

In view of the foregoing, the Commission does not con-
sider itself the appropriate agency t0 make an "in depth" re-
evaluation of the existing narcotics laws, criminal or other-
wise. Accordingly, this Article defines most of thenarcotics
offenses in the existing Penal Law (§§ 1751, 1751-a), with

I
considerable change, of form but few changes of substance.
Section 225.00, which is new, defines four terms used in this
Article and thereby provides a basis for more concise enuncia:
tion of the ensuing substantive offenses.

Although more brieflyphrased, the proposed "sale" offenses
(§§ 225.25, 225.30), carrying very high penalties, are identical
in substance with the existing ones [P.L. § 1751(1)].

The proposed "possession offenses" (§§ 225.05, 225.10,
225.15) include one change worthy of comment, explanatidn of
which requires some analysis of the present law.

Existing Penal Law § 175i: contains two lists of specific
kinds and amounts of narcotic drugs, which will here be re-
ferred to as the "large" quantity [see § 1751(3)] and the
"huge" quantity [see id. (2)]. In what is equivalent tO .a
three degree structure of offenses, though not so labeled, the
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lowest or "third degree" offense, a misdemeanor, is €orn;
mitred by unlawful possession Of "any" quantity of narcotics
[§ 1751-a(I)]. The intermediate or "second degree" offense,
a felony, consists of possession of the "large" quantity [§ 1751
(3)]. The "first degree" 0ffense, a higher felony consists
of possession with intent to sell; and intent to sell is "pre-
sumptively established" by possession of the "huge" quantity
[§ 1751(2)].

This last and most severe offense is satisfactol r enough
as applied to the tycoons of the trade whose "intent to sell"
is based upon possession of the ,huge" quantity. Other "in-
tent to sell" cases, however, may encompass small ,pushers"
bent upon peddling a few marijuana cigarettes, who, while cer-
tainly culpable, are far from the tycoon category.

It is this phase of the "possession" structure that the pro-
posed Article changes. As under the existing law, the third
degree or misdemeanor offense (addressecl to the addict)
consists of possession of "any" quantity (proposed § 225.05).
Also, as under the existing law, the intermediate or second de-
gree offense (clearly aimed at small and average sellers) may
be committed by possession of the "large" quantity [proPosed
§ 225.10 (2) ]. Ful her included in this section, however; is
possession "with intent to sell" lid. (1)], butsuch intent is
no longer presumed from possession of the "huge" quantity.
In this form, the offense is primarily aimed at the small and
average seller and is no longer the crime covering the tYcOOn.
The in'st degree offense applicable to him is possession of the
"huge, quantity (proposed § 225.15)-,such possession becom-
ing the crime itself rather than, as presently, the basis for a
Presumption of intent to sell : •:

It Should be noted tha proposed § 225.20, relating o a pre-
sumption when narcotic drugs are fqund in an automobile,
substantially restates existing Penal Law § 1751(&) ....

ARTICLE 230: GAMBLING OFIENSES
:With 

few actual changes of substance, but with consider-
able revision with respect tO form, his Article overhauls the
existing Penal La'w's "Gambling" and "Lotteries" Articles
(Arts. 88, 130), comprising fifty-four sections, and presents
a single article containing but seven sections.

The existing gambling statutes are addressed ±0 five basic
forms of gambling, involving (1)ordinary games of chance,
(2) lottery, (3) policy (a folun of lottery), (&) betting on
future contingent events, and (5)slot machines and com-
parable devices. The principal sections treat these individual

381
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forms in great detail, specifying numerous ways in Which
one commits lottery offenses, bookmaking and so on. The
substance of this entire area of legislation, however, is that,
no matter what foi m of gambling is involved, the mere player,
contestant or bettor is not criminally liable, but that anyone
who, in some capacity other than as a player, operates, pro-
motes or advances any gambling entel prise or activity is
guilty of a ci'ime.

Accepting that postulate, the proposed Article proceeds
upon the premise that, generally speaking:, it is unnecessary
to distinguish between thevarious forms of gambling or to
enumerate the kinds of promotional conduct that render a
person guilty of each particular form. The basic questions
in each instance are (1) whetherthe game Or scheme in issue
constitutes gambling, and (2) if so, whether the defendant's
conduct is of the indicated promotional character rather :than
that of a "player." If both. questions are answered in the
affirmative, a crime is committed regardless of the kind of
scheme and' regardless of the precise natm'e of the promo-
tional activity; othei ise, no offense is Committed.

Upon this principle; the proposed Ai icle first sets forth a
Series of term definitions (§ 230.00) that define "gambling"
and distinguish between gambling activity of a player and
that of a promoter, entrepreneur or other person who, in Some
role other than as a player, advances a gambling project (see
subds. 2-5). With this foundition, a basic: offense covering
• almost the entire spectrum of gambling crimes is created.
Entitled "promoting gambling"(§ •230.05), and. graded a
misdemeanor, it encompasses all forms of promotional conduct
and concomitantly excludes from criminality bare "gambling"
or "player" activity: This general, fundamental section is
augmented by a few narrower ones which carry over from
the present Penal Law certain Specific offenses not necessarily
included within its scope, such as possession of policy slips
and other gambling paraphernalia, and specialized kinds of
bookmaking and policy activity which constitute a felony.

One effect of this revision should be greatly to simplify
the framing and lodging of charges in gambling cases. Under
the existing pattern, it is necessary, to search out the par-
ticular statute dealing with the particular form of gambling
involved and to select the par ticu!ar clause thereof applicable
to the particular kind of promotional conduct in issue. This
process sometimes produces fatal mistakes, especia!ly in con-
nection with the more prolix sections such as those defining.
policy and bookmaking offenses (existing P.L. §§ 974, 986).
under the proposed Article, i

'would 
be Sufficient to charge,

in the language of the blanket statUte (§230.05,-promoting
gambling"); hat the defendant "knowingly advanced and

§ 230.30

§ 230.00 Gambling offenses; definitions of terms
See note to proposed Article 230.

i :
§ 230.05 Promoting gambling ....

See note to prop6sed Article 230. 
' ' 

§ 230.10 Fel0niouslypremotinggambling .... : ' 
"*'-

Subdivision 1 of this section substantially restates existihg
Penal Law § 986Lm: : "• : •'

Subdivision 2 SUbstantially restates :existing-Penal Law'"

§ 974-a- 
..... . ,.

§ 230.15 Possession 0f:gambling records 
- 

. 
::.: .i,

.

This sect;on susstantiaily embraces the offenses defined in
existing Penal Law §§ 975 and 986-b. .... i.

§ 230.20 Possession of gambling devices . . . . 
: :•::, 

,

• This section embraces offenses defined in three: e,xiSt n
'

sections [P:L.§§ 870=a, 870-b, 982 (1, 3) ]•dealing with manu-:
facture, sale,"transp0rtati°ni posSessiOn and other activity:
pei aining to slot machines and to gambling devices, and, .Pa

'ag

phernalia in general/
Under the proposed section, a "slot machine" [defined 

:in

proposed § 230.00(7)] is regarded as a device necessarily de--
signed for an illegal purpose, or as inherently c0ntraband,'an&,
hence, manufaetu!"e, possession; etc., thereof is made criminal'
per se (subd. 1): As to Other devices and paraphernalia
which are merely "usable for or adapted to gambling pur-
poses," knowledge or expectation of such Use is: required

(subd. 2).

§ 230.25 Lottery offenses; no.defense
This section=substantially restates existing Penal Law

§ 1382.

profited from gambling activity," and to follow this assertion
with whatever factual allegations fit the particular case.

§ 230.30 Gambling offenses; presumptions
Subdivision 1 attaches a general presumption of culpable

knowledge to possession of g mbling records, devices and
paraphernalia, knowledgeable possession of which is rendered
criminal by proposed §§ 230.15 and 230.20: The existing
Penal •Law-establishes such a presumpti0n with respect to.
policy and lottery articles: (§§ 975, 986-b): : 

: 
:

Subdivision 2 substantially restates existing Penal Law

§ 986-a.
383
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ARTICLE 235: PROSTITUTION AND RELATED

J
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This Article revises the whole area of prostitution offenses.
It begins by defining the basic offense of prostitution--new to .
the Penal Law but presently dealt with in the Code of Criminal
Procedure as a form of vagrancy [8 887(4)l--and then pro-
ceeds to the promotional and exp!oitational aspects of prostitu-
tion.

In the existing Penal Law, offenses involving procuring, op-
eration of bawdy houses and other promotional conduct vith
respec 0 prostitution are defined in a section entitled "Pros-
titution of women" (8 2460) and in several other scattered
statutes pertaining or' partially pertai.ning to the subject
[existing P.L. 8§ 70(1, 2, 4), 1090, 1146, 1148; see also,
Code of Cr.Proc. 8 887(4)].

The proposed Article approaches this field with certain term
definitions that delineate the entire area of promotional con-:
duct deserving of felony sanctions (8 235.05). Upon this
foundation, it predicates the single crime of "promoting prosti-
tution," which is divided into degrees differentiated upon the
basis Of different kinds of promotional activity and the rela-
tive seriousness thereof (proposed 8§ 235.10, 235.15, 235.20).

Section 235.00 defines "prostitution" as a generic offense
rather than as a form of vagrancy [see Code of Cr.Proc. § 887.
(4)]. While it is not entirely iclear under the present law
whether compensated homosexual and other deviate acts are
punishable, the proposed section expressly includes such within
the definition of prostitution.

Sections 235.10, 235.15 and 235.20 provide a degree structure
in which the lowest or third degree constitutes the basic of-
fense (proposed § 235.10). The crime is aggravated to the
second degree by any promotional conduct involving exploita-
tion of more than one prostitute (proposed 8 235.15) ; and to
the first degree when prostitution is compelled by force or in-
timidation, or when a person under the age of seventeen is ex:
ploited (proposed 8 235.20).

Section 235.25 substantially restates e sting Penal Law
§ 1146 (3rd unnumbered par.). The proscribed conduct might,
in some instances, constitute the crime of "promoting prosti-
tution" [see proposed § 235.05(1)]. In general, however, such
conduct, being of a "facilitating" nature [see proposed 8 115.-
00(2)],. appears less culpable and more suited to the lesser
Pena!ty here prescribed.

OFFENSES
ARTICLE 240: OBSCENITY AND RELATED OFFENSES

This Article replaces a number of sections in Articles 44
and 106 of the existing Penal Law. It deals with two distinct
problems: obscenity, generally, in its variety of manifesta-
tions (proposed 8§ 240.00, 240.05, 240.10 and 240.15); and
the more specific problem of the dissemination of indecent ma-
terial to minors (proposed 88 240.20, 240.25 and 240.30). A
number of administrative provisions in the present law are

• found in Part Three of the revision (proposed Article 405).

§ 240.00 Obscenity; definition of terms
This section is new. The definitions of "material," "per-

formance" and "promote," by stating the various forms
these terms may assume, serve to promote conciseness in the
following three sections.

The definition of "obscenity" (subd. 1), which is the key to
the law on the subject, is substantially the same as the defi-
nition adopted in the Model Penal Code [§ 251.4(1)]. It con-
Stitutes the federal standards of "appeal to prurient interest,"
as expressed in Roth v. United States, 354 U.S. 476, 77 Sup.
Ct. 1304 (1957) and the"patent offensiveness" test of Manual
Enterprises v. Day, 370 U.S. 478, 82 Sup.Ct. 1432 (1962).

After the Roth case, the New York Court of Appeals-'in
a 4 to 3 decision--adopted a strict interpretation of existing
Penal Law § 1141, declaring that it applied only to "hard-
core pornography" [People v. Richmond County News, Inc.,
9 N.Y.2d 578, 216 N.Y.S.2d 369, 175 N.E.2d 681 (1961)].
Again, in a 4 to 3 decision, in People v. Fritch, 13 N.Y.2d
119, 243 N.Y.S.2d 1, 192 N.E.2d 713 (1963), the Court applied
the "hard:core pornography" interpretation Of the Richmond
County News case. The definition of obscenity in this pro-
posed Penal Law, by adopting the federal standards, is in-
tended to be more flexible than the current New York stand-
ard as set forth in the aforementioned cases.

§ 240.05 Obscenity
Subdivision 1 is derived from existing Penal Law 88 1141,

1!41-a, 1141-b and 1143; and subdivision 2 is derived from
existing Penal Law 88 1140, 1140-a and l140-b. By utilizing
the erms defined in proposed 8 240.00, this section sets forth
succinctly the proscribed activities constituting obscenity.
Kuowledge of the content and character of" obscene material
or of an obscene performance is a Stated element of the
crime. Existing law does not expressly require such knowl-
edge, but it has been so Construed that a conviction without
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proof of scienter will not stand [People V. Finkelstein, 9
N.Y.2d 342, 214 N.Y.S.2d 363, 174 N.E.2d 470 (1961)].

§ 240.10 Obscenity; presumptions
• 
Subdivision 1 is new and is similar to the proidsion found

in h[ode!•Penal Code § 251.4(2). Subdivision 2is derived,
without substantive change from existing Penal Law §
1141(4). '

§ 240.15 Obscenity; defenses
This Section is new and is Similar to proVisions-found in

Model Penal Code §'251.4(3), These defenses plaCe the main
thrust of the obscenity statutes in proper perspective; namely,
that the real evil to be policed and prosecuted is the €0mmer-
cial dxploltati0n Of filth: " ,:;, : : . = : "

§ 24020 ' Disseminatingindecent;materialto minors : :, " ::

See note to proposed § 240.30.

§ 240.25 Disseminating indecent comic books" .:

See note to proposed_ § 240:30.: 
.....

'. 
. 

"

§ 240.30, Failing to indentify a comic bookpublication
Proposed sections 240.20, 240.25 and 240.30 are derived

from existing Penal Law § § 484--h, 484,f and 484-g, respec-
tively. Except for the formal change of conforming the
punishment tg:.the scheme of this revision, the language of
these sections is identical with the present: law: . The sub:
ject matter was thoroughly investigated over a period• of
years by the New York State ffoint Legislative Committee
to Study the Publication and Dissemination of Offensive and
Obscene Material. As a result of that committee's work,
these sections were enacted in 1963. Therefore, no changes
have been suggested here, although stylistically those sections
differ from this revision•

ARTICLE 245: RIOT, UNLAWFUL ASSEMBLY AND
CRIMINAL ANARCHY

§ 245.00 Riot

This section substantially resta es existing Penal Law
§ 2090, with certain innovations suggested by the offense of
riot as defined in Model Penal Code § 250,1. •

§ 245'.05 UnlawfulasSembly 
• 

:

This section covers approximately the same ground as
two existing Penal Law provisi0ns (§§ 2092, 2094) but defines

386 ...... : •
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the offense Of unlawful assembly more in terms of conspiring
to commit the crime of riot.

§ 245.10 Criminal anarchy
This section substantially restates one phase of the exist-

ing Penal Law's principal "criminal anarchy" provisions
(§§ 160, 161; see, also, §§ 162, 163). These penalize the
advocacy of forcible overthrow of "organized government,"
a term which embraces both the federal and state governments.
Insofar as they apply to advocating the ovei'throw of the fed-
eral government, these sections were clearly superseded by
the fedei'al Smith Act of 1940; whereby Congresspreempted .-that 

field [PennsYlvania v. Ne!son, 350 U.S. 497, 499, 76
Sup.Ct. 477 (1955)]. The proposed section, therefore, is lim
ited to anarchy with respect :to the government of:New Y0rk
State--concedediy an offense Of limited u ility: 

..... :

ARTICLE 250: DISORDERLY CONDUCT, HARASSMENT
AND RELATED OFFENSES

The existing Penal Law and Code of Criminal Procedure
define a vast number of minor offenses, most not amounting
to "crimes," penalizing miscellaneous types of conduct tend-
ing to create •public disorder, offensive Conditions and:petty
annoyances to individuals. [ost of these are found in three
multi-subdivisioned statutes bearing the labels Of-disorderly,-
conduct (P.L. § 722), vagrancy (Code of Cr.Proc. § 887)
and disorderly persons (id., § 899). Among the kinds of
conducVproscribed are fighting, shouting and other tumultu-
.ous behavior in public, begging and gambling in public places,
jostling persons in_public places, and loitering in public places
for sexual and other unsavory purposes. Many of the provi-
sions are distinctly archaic from the standpoint, of both
phraseology and substance, and some define status offenses,
such as that of being a drunkard or a pauper, which are con-
stitutionally dubious. Various offenses of this nature are dis-
±ributed among the three aforementioned statutes in a rather
loose and often repetitious manner, Some falling into sections
in which they do not really belong• Thus, the disorderly con-
duct statute includes "jostling," begging and Sexual loitering
offenses [existing P.L. § 722 (6, 7, 8)]. Since none of those
acts normally tends to provoke public disorder or a breach of
the peace---an element of disorderly cond.uct- -proper and
successful prosecution therefor becomes extremely difficult
if not legally impossible in many instances.

Upon the theory that this entire area requires thorough-
going revision, the proposed Penal Law reconstructs it in this

387
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Article. Three basic offenses or categories of offenses are
prescribed. One of these is, as before, "Disorderly conduct" (8
250.05), which here includes only the kind of conduct having
some genuine tendency to cause public.disorder or alarm (e. g.,
fighting in. public, making loud noise, etc). A second offense,
entitled "harassment" (proposed 8 250.10), encompasses a
variety of conduct of a public or semi-public nature of a sort
that annoys or "harasses" individuals rather than the public
in genera! (e. g., Jostling, following a person about in public
places, making annoying telephone calls). The third section
of this group creates the offense of "loitering" (proposed 8
250.15). Requiring no intent to cause either public or in-
dividual alarm, it collates a group of acts, such as begging-
and gambling in public, hanging around school buildings
under suspicious circumstances, and the like, deemed gen-
erally unwholesome from a social viewpoint.

In addition to the three aforementioned sections the
Article defines other offenses of a Similar nature, chief of
which are "public intoxication" (proposed § 250.20) and
"criminal nuisance" (proposed 8 250.25).

§ 250.00 Disorderly conduct, harassment and related offenses;
- definitions of terms

This section, which is new, defines three terms employed
in the four ensuing sections (88250.05-250.20).

§ 250.05 Disorderly conduct
This section, as indicated in the note to proposed Article

250, is designed to proscribe only that type of conduct which
has a real tendency to provoke public disorder. The intent
clause of the existing disorderly conduct section--"intent to
provoke a breach of the peace, or whereby a breach of the
peace may be occasioned" (existing P.L. 8 722)--is here re-
placed by the clause "intent to cause public inconvenience,
annoyance Or alarm, or recklessly creating a risk thereof"
(cf. iVIodel Pena! Code 8 250.2).

Subdivision 1 of the section parallels some phases of ex-
isting Penal Law 8 722(1).

Subdivision 2 covers the same ground as existing Penal
Law 8 722 [i (in part), 5].

Subdivision 3 covers the same ground as existing Penal
Law 8 722 [1 (in part), 10].

Subdivision & makes the offense of indecent exposure or
"exposure of person, (existing P.L. 8 ll40)--which must be
committed in a public place---a form of disordeHy conduct
when committed with the prescribed mens rea involving
public disorder [see, also, proposed 8 250.10( )]. , :
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Subdivision 5 designates as disorderly conduct three ex-
isting, individually defined offenses of the disorderly conduct
genus dealing with disturbance of lawful neetings (existing
P.L. 8§ 1321, 1470, 2071).

Subdivision 6 restates existing Pena! Law 8 722(3) (see,
also, existing P.L. 8 2090).

Subdivision 7 defines a genuine disorderly conduct of-
fense found in a more limited form in existing provisions
dealing with false bomb scares and fire alarms (existing
P.L. 88 727, 1424).

Subdivision 8 is a catchall provision, along the lines of
existing Penal Law 8 722(2), which is necessary because• of
the impossibility of compiling a comprehensive list of acts
properly punishable as disorderly conduct [cf. Model Penal
Code 8 250.2(lc)].

§ 250.10 Harassment
This section is new. It does not require any intent or

likelihood of public disorder, as in disorderly conduct, but an
intent to "harass, annoy or alarm" an individual.

Subdivision 1 is derived from the Model Penal Code [8
250A(b)].

Subdivision 2 is especially important because it Covers an
area of minor assaultive conduct which presently constitutes
simple assault [existing P.L. 8 2&&(1)] but which does not
constitute assault of any kind or degree under the formula-
tions of the proposed Penal Law (see note to proposed Article
125).

Subdivision 3, identical in language with Subdivision 3 of
the proposed disorderly conduct section (8 250.05), renders
the indicated conduct criminal when it is designed or likely
to harass an individual rather than to cause public disorder

or alarm.

Subdivision 4 similarly penalizes indecent exposure designed
or likely to cause individual rather than public annoyance or

alarm [cf. proposed 8 250.05 (4) ].

Subdivision 5 is new in all respects.

Subdivision 6 places the "jostling" offense (directed at the
pickpocket) in the "harassment" instead of the "disorderly
conduct" category, where it is presently located [existing P.L.
8 722(6)]. As disorderly conduct, "jostling" is frequently
impossible of prosecution because of both lack of intention and
unlikelihood that public disorder will result [People v. Har-
rison, 11 isc.2d 4&5, 448, 173 N.Y.S.2d 128 (N.Y.C.Mag,Ct-
1958)]. This is ordinarily a "harassing" type of offense and
should be readily prosecutable as such.

389

l
{

I"



• 
PROPOSED PENAL LAW

Subdivision 7; for the same xeasons, classifies accosting
for confidence game purposes as "harassment" rather than
"disorderly conduct" [cf. existing P.L. § 722(6)].

Subdivision 8 embraces two existing Penal Law offenses
,(§§ 551, 555). The proposed offense,, however, is substan-
tially broader than the collective existing pair.

Subdivision 9 embraces an offense defined in existing Penal
Law § 1423 (6)--tieing up business telephone lines by repeated
Calls--but is substantially broader in that it also covers the
presently unpenalized practice of driving a person to distrac-
tion by repeatedly dialing his number.:

Subdivision 10,.dealing with the giving of false informa-
ti0n to lawenforeemdnt authorities, proscribes an area of
"harassizig" conduCt which, prior to 1964, was limited to kid-
napping cases [P.L. § 1250-b(3)]. At the 1964 legislative
session a new § 728 was added to the existing Penal Law .
(Laws 1964, ch. 445). This section is substantially similar to

"proposed subdivision 10.

Subdivision 11 substantially !'estates existing Penal Law
§ 1030.

i-

cOMMISSION:STAFF NOTES §) 250.25j

§ 250.20 - Publicintoxicati0n' " ' " "'- : : ' 
" 

: : 

, This section replaces a comparable existing statute which,
enunciates no standard of intoxicatiOn, .which contains many:
obsolete procedural provisions and which is n6t applicable to:
New York City (existing P.L. § 1221). The proposed provision
is State-wide in application and extends the offense to cover,
persons under the influence of "narcotics or other drug?': as
well as those under theinfluence of alcohol. 

" "

§ 250.15' Loitering
Subdivision 1 makes begging a "loitering" offense rather

:than one of "disorderly conduct," as is presently the case
[existing P.L. § 722(7) ; see, also, Code of Cr.Proc. § 887(5)]
despite the fact that begging seldom tends to provoke public
disorder.

Subdivision 2 substantially restates Code of Criminal Pro-
cedure § 899(8).

Subdivision 3 places in the "!oitering" category conduct
presently included in the "disorderly conduct" statute [ex-
isting P.L. § 722(8)] despite the lack of any genuine tend-
ency to provoke public disorder.

Subdivision 4 substantially restates existing Penal Law
§§ 710 and 711. ....

Subdivision 5 substantially restates existing, Penal Law
§ 722-b ....

Subdivision 6 is new. This provision, dealing with a con-
roversial area of legislation, defines an offense similar to

one appearing in the Model Penal Code § 250.6 (see Laws 1964,
ch. 86).

Subdivisions 7 and 8 restate in slightly broader form of-
fenses defined in existing Penal Law §§ 150 and 1990-a.
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§ 250.25 Criminalnuisance : • : : :'
This section deals with a troublesome area;treated:chieflF

by existing Penal Law §§ 1530 and 1533/ ::.:
The offense of "nuisance,' in some phases at least, resembles

disorderly conduct in its requirement at the .proscribed con-.
duct annoy, alarm or ;inconvenience:the pubhc or: aconslde :
able number of persons" . [existing P.L. § 1530(1, 4)]. Gen-,
erally speaking,i however, i disorderly conduct, relates to a- spe-,
cific act or acts of brief duration/while nuisance involves the:
creation or maintenance of acontinuing Condition. In prac-
t ca! application, most .crimina! nuisance cases fall into two
c'ategories: (1) the maintenance of inanufacturing plants, en-.
tertainment resorts and. the like,.which by vil'tUe of excesmve
noise, noxious gases, etc., annoy Or offend, g.roups orareas 0fi
the.community; and (2) £he conduct of resorts where Pe0ple
gather for illegal or immoral purposes. : : : 

Subdivision I of the proposed section deals with the first
category, presently covered by a provision penalizing one who
"annoys, injures or endangers the comfortl repose, health or : ;
safety of any considerable number of persons" [existing P.L.
§ !530(1)]. One difficulty with this offense is that, frequently
entailing fine questions concerning the relative rights of plant
opera ors or business people-on the one hand and residents of
the vicinity on the other, prosecutions therefor often .boil
down to issues having a distinctly civil flavor. This problem is
accentuated by the fact that "public nuisance," as presently
defined and construed, requires little if any criminal intent,
being virtually a crime of" absolute liability satisfied by unlaw-
ful or improper conduct having an injurious effect on the pub-:
lic [existing P.L'. § 1530 ; Bohan v. Port ffervis Gas-Light Co.,
122 N.Y. 18, 32-33, 25 N.E. 246 (1890); People v. High
Ground Dairy Co., !66 App.Div. 81, 82, 151 N.Y.S. 710 (2d
DePt. !915)]. The proposed pr0visi0n'demand greater: culL
pability .and injects greater criminal dimension by requiring
that the :proscribed condition be Created or maintained
"knowingly or recklessly", that is, with .full awareness and
a conscious disregard of the injurious conditions :created or
of the risk thereof. .: : :: . :
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§ 250.35 Cruelty to ani.mals
This section restates a variety of overlapping Penal Law

provisions proscribing cruelty to animals.

Subdivision 1 substantially restates existing Penal Law §§
185, 187, 189, 191 and 194. The comprehensive term "cruel
mistreatment," as used in this subdivision, is designed to em-
brace every conceivable type of cruelty.

Subdivisions 2 and 3 substantially restate existing Penal
Law §§ 185 and 190.

Subdivision 4 substantially restates existing Penal Law
§§ 185 and 186.

392

§ 250.30 Offensive exhibition
This section Collects and substantially restates a series

of existing provisions defining narrow offenses which, though
very seldom giving rise to prosecutions, doubtless have Utility
from a deterrent standpoint (existing P.L. §§ 831, 832, 833,
834).

Subdivision 2 deals with the illegal Or immoral resort phase
of nuisance, now mainly covered by a provision penalizing
conduct of that nature which "offends public decency" [exist-
ing P.L. § 1530(2) ; see, also, § 1533, addressed to narcotics
resorts]. Since the maintenance of such a resort almost in-
variably involves the commission of another and more specific
offense (e. g., promoting gambling, promoting prostitution,
selling narcotics), the necessity for a "nuisance" provision in
this area appears debatable. The theory of this kind of nui-
sance is, however, that it penalizes "inducing vice, rather than
the vice itself" and, hence, is "independent of any crime which
may be committed" in conjunction therewith [People v.
Vandewater, 250 N.Y. 83, 93, 164 N.E. 864 (1928)].

Assuming its necessity and validity, this crime should be
strictly confined within its traditional boundaries. It has,
however, been loosely extended beyond the illegal or immoral
resort concept t0 include premises where abortions are per-
formed, where indecent shows are presented, and where almost
any sort of offense occurs with some degree of regularity [see
People v. Curtis, 152 App.Div. 372, 136 N.¥.S. 582 (4th Dept.
1912), aff'd 206 N.Y. 747; People V. Doris, 14 App.Div. 117,
43 N.Y.S. 571 (lst Dept. 1897)]. The proposed provision
seeks to exclude such situations and to restrict the offense to
its generic scope by limiting the kinds of resorts prohibited
to those where persons gather for purposes of "engaging in"
unlawful conduct.

- COMMISSION STAFF NOTES § 255.35

Subdivision 5 substantially resf tes existing Penal Law
§§ 181 and 182.

The final paragraph of this proposed section restates with=
out change the second paragraph of existing Penal Law § 185.

ARTICLE 255: OFFENSES AGAINST PRIVACY OF
COMMUNICATIONS

255.00 Eavesdropping; definitions of terms
This section is new: It also includes some of the "exemp-

tions'j in existing Penal Law § 739. =

§ 255.05 : Eavesdr0pp g :
ThiS:section substantially restates existing Penal Law

§ 738. " : .::

§ 255.10 Possession of eavesdropping devices 
: : 

: 
: 

:
This section substantially restates existing Penal Law

§ 742. :

§ 255.15 Failure to report wiretapping " 
This section substantially restates existing Penal Law

§ 744. 

§ 255.20 Divulging aneavesdr0pPingorder
This section substantially restates existing Penal Law

§ 745.

§ 255.25 Tampering with private communications
Subdivisions 1 and 2 substantially restate, existing Penal

Law § 553 (1-4). Subdivisions 2 and 3 are substantial re-
statements of part of existing Penal Law § 743(1).

§ 255.30 Tampering with private communications; 
:defenses

This section is new. With respect to subdivision 3, this
defense is inherent in the concomitant duty of communica-
tions company employees, both in the revision and under
existing law, to withhold certain communications from their
addressees and to inform the proper authorities thereof [see
proposed § 255.35 and existing P.L. § 743(1) (part)].

§ 255.35 Failing to report criminal communications
This secti0n substantially restates the latter part of exist-

ing Pena! Law § 743(1). : : ....
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ARTICLE 260: OFFENSES AFFECTING THE MARITAL
RELATIONSHIP •

This Al icle collects a number of crimes scattered through
the existing Penal Law: all of _which deal with-marriage.
However, one-such crime in the existing law, "Adultery" (P.L.
9§ 100-103), is omitted from the revision. A majority of the
Commission is of the opinion that the basic problem is one of
private rather thafi pu] lic morals,, and that its inclusion in 

"

a:criminalcode n eithel; pro ects the:pUblic nor acts as a deter-
rent. In fact, it may well be said that proscribing Co§duct
which is almost universally overlooked by law enforcement - .:
agencies tends to weaken the fabric of fhe whole-penal law. 

"

§ 260.00 Unlawfully solemnizing a marriage :
This section substantially restates existing Penal Law-:

§ 1450. 
: : ..... : ....... :: ......

§ 260.05 Unlawfully issuing a dissolution decree /

This section substantiMly restates existing Penal Law-. !
§ 1451.

§ 260.10 Unlawfully procuring a marriage license -
Subdivision 1 substantially restates existing Penal Law ....

§ 1453; b u subdivision 2 iS new.i Present law punishes the 
....

cbnsort of a bigamous mal-!-iage- (exiSting P.L. § 343),:. but
makes no comparable provision for a person who, though
himself eligible io marry, obtains a license to marry one who.
is already married. Subdi isi0n 2 so pr0vides and thereby
makes this crime parallel to bigamy. - :

§ 260.15 Bigamy

This section substantially restates existing law,. Subdivi-
sion I is derived from existing Penal Law § 340, and sub:
division 2 states the "cons01%" equivalefit of existing Penal
Law § 343. 

§ 260.20 Unlawfully procuring a marriage license; bigamy; de-
fenses .......

This section is new and applies t6 the twO preceding
sections. It should be noted that ProPosed 99 260.10 and
260.15, on their faces, appeal- as crimes of absolute liabilit:y.
This section amelioriites thOse prbvisions by furnishing a
defense to one who, though engaging in the proscribed con-
duct, reasonably believed that both he and the other party
to the marriage were in a position to marly.
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§ 260.25 Incest
This section is derived from existing Penal Law'§ !110,

without substantive change. The folmaal change, however, of
listing the prohibited degrees of consanguinity, obviates the
necessity of searching the law to obtain the information (see
Domestic Relations Law § 5).

§ 260.30 Incest; corroboration
This section is new and accords with this revision's Policy

of requiring colToboration in crimes 0f a sexual natm'e (see
note to proposed § 135115).

ARTICLE 265 : OFFENSES RELATING TO CHILDREN
AND INCOMPETENTS ,:

Existing Penal Law A! icle 44, "Children," contains twen-
-ty-five sections, some: of which are archaic or othe! cise un-
• necessary and some of which properly belong in other bodies
-of law (seeTable II following text of proposed law,. for. dis-
position of individua! sections).-: Since• this revisiomgroups
offenses by subject matter, existingPenal Law 99 483-a and
483-b, dealing with carnal .abuse of children, are treated in

.proPosed Al icle-130,- "Sex Offenses"; and :existing Penal
Law 9§ 484-e through 484-h, on comic books.' and;por-
nography, are included in proposed Al:ticle 240, "Obscenity
and Related Offenses." The balance of existing Al icle 44
has been condensed into four sections (proposed 99 265.00

• through 265.15).

§ 65.00 Abandonment of a child
See note to proposed § 265.05.

§ 265.05 Non-support of a child
Ideally, the problems of abandonment and non-support of

children should not be in a penal code at all. The primary
objective of legislation in this area should be to compel re-

-' calcitrant parents and guardians to recognize and fulf!ll their
legal and moral obligations of care and support. Since this is
difficult to achieve by imprisoning offenders, the optimum
solution is a judicia! and administrative framework such as is
found in the Family Court Act, However, practical exper-
ience has shown that penal sanctions sel ce'a necessary func-
tion in this area as a deterrent and, occasionally, are the only
effective means of dealing wi.th the situatiom

This revision, therefore, continues some of the provisions
-of existing law. Proposed 9 265,00,:"Abandonment of a
- child," is deldved from: existing Penal Law § 481; the only
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change being to reduce the punishment from a Seven year
maximum to a four year maximum. Proposed § 265.05,
dealing with non-support, is derived from existing Penal Law
§ 482(1), with one clarifying change; where the present pro-
vision ambiguously refers to "a minor," the revised section
specifies "a child less than sixteen years old." Existing Penal
Law § 480, which was seemingly intended to be a separate
and distinct crime, requiring proof of both abandonment and
non-support, is here omitted. There is no reason why a de-
fendant who has both abandoned a child and refused to sup-
port him cannot be charged in the one prosecution with seua-
rate counts under proposed §§ 265.00 and 265.05.

§ 265.10 Endangering thewelfare of a child
Subdivision 1 of the Section is derived from existing Penal

Law § 483 and subdivision 2 from existing Penal Law § 494.
As noted above with respect to abandonment and non-support,
the problems of the neglect of children and juvenile de-
linquency and the acts of adults which cause or foster these
conditions are not usually soluble by the imposition of strin-
gent sanctions. The better course is the one charted in the
Family, Court Act, which deals specifically and in detail with
these problems, ttowever, where the processes o£ the Family
Coul may be inappropriate in a particular instance, the pro-
ceedings can be referred to a criminal court. Subdivision 2 of"this 

section,: therefore, 
"complements 

and supplements the
Family Court. proceedings, and to promote uniformity, the
definitions of "neglected child," "juvenile delinquent" and
"person in need of super'vision" are here defined by cross-
reference to the Family Coul Act [see Family Court Act
§§ 312 and 712(a) and (b)].

COMMISSION STAFF NOTES : ..... -

plicability of the subdivision in those instances where the
prohibited conduct is "othez vise permitted by law."

Subdivision 2 is derived from existing Penal Law § 484(2)
and subdivision 3 from existing Penal Law § 484-c. In each
instance the age of the child involved, presently set at sixteen
years, is increased here to eighteen yeai's.

Subdivisions 4 and 5 are derived from existing Penal Law
§ 484(3) and (5), respectively. The revision limits the scope
of the offenses to selling alcoholic beverages o1" tobacco to a
child, whereas present law also encompasses giving these
articles away or furnishing them to a child. The reason for
this limitation is to avoid the possibility of prosecution of a
parent who gives his seventeen year 01d child a glass of beer
or a cigarette.

" 265.20 Endangering the welfare of an incompetent person

This section is del ived from existing Penal Law §§ 1121 and
1123. The latter refers to a person who is incompetent to
care for himself "from any cause." As the legislative intent
is not clear, nor is there any reported judicial decision con-
struing it, the revision attempts to clarify the situation by
limiting incompetency to one unable to care for himself "be-
cause of mental disease or defect."

ARTICLE 270: FIREARMS AND OTHER DANGEROUS
WEAPONS

§ 265.15 Unlawfully dealing with a child
This section is derived from existing Penal Law §§ 484 and

483-c. 0f the seven subdivisions of § 484, two (subds. 4and
6) are transferred to the General Business Law and one
(subd. 5-a) is omitted as unnecessary. The remaining four.
subdivisions plus existing Penal Law § 483-c, dealing with
tattooing of a child, are retained in the revision.

Subdivision 1 expresses the pertinent provisions of exist-
ing Penal Law § 484(1). Present §§ 484-a and 484-b state

limitations on the applicability of § 484(1) as, in fact, do
other provisions outside the Penal Law (e. g., General City
Law § 18-b and General Municipal Law § 121-b). It is
'recommended that §§ 484-a and 484-b be transferred to the
General Business Law. Therefore, paragraph (c) of pro-
posed subdivision 1 constitutes a broad exception tO theap-
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This Article carries over from the existing Penal Law a
series of provisions (existing P.L. §§ 1896-1904) which are the
product of some four years of study resulting in legislation
sponsored by the "Joint Legislative Committee on Firearms
and Ammunition," which is currently continuing its endeavors
in that field. Under the circumstances, the existing provi-
sions are here restated verbatim except for certain technical
changes of language necessary to confo m them to the pat-
±e m and sentencing structure of the proposed Penal Law (see
Table I following text of proposed law, for derivation). Owing
to time factors, however, the proposed Az icle does not con-
rain cel ain amendments enacted at the 1964 legislative ses-
sion.
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§ 275.15 Unlawfully refusing to yield a party line• 
This section substantially restates existing Penal Law

§ 142g-.a(!, 2). 'SubdiMsion 3 of 8 1424-a is transferred to-
the General Business Law. -'. - -

ARTICLE 275 : OTHER OFFENSES RELATING TO
PUBLIC SAFETY

§ 275.00 Unlawfully dealing With fireworks
This section states the provisions of existing Penal Law

8 1894-a(1-a, 2, 6, 7).

§ 275.05 Unlawfully possessing noxious material
This section substantially restates existing Penal Law8 726.

§ 275.10 creating a hazard
• This' secti0n substantially restates existing Penal Law
8§ 1920, 1923.

PART THREE
ADMINISTRATIVE AND CIVIL

PROVISIONS
This Part, consisting of proposed 88 400.00-435.00, collates

and restates verbatim twenty-four provisions of the existing
Penal Law which are not penal in character but are of an
administrative and civil nature (see Table I following text of
proposed law, for derivation). Interspersed with substantive
provisions, they tend to dilute the substance and impair the
continuity of the existing Penal Law. For that reason, they
are here collected, grouped and classified in this specially cre-
ated "Part Three." The Commission intends to undertake a
study of these administrative provisions, and, where neces-
sary, to propose formulations that will adequately meet modern

public needs.
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APPENDIX A

SURVEY OF THE NEW YORK STATE
SENTENCING STRUCTURE AS OF 1963

A. STATE PI%ISON

Offenses Punishable by Imprisonment in State Prison
In New York State crimes are classified as either felonies or misde-

meanors. Only felonies are punishable by imprisonment in a state pris-
on. Penal Law, § 2. And the answer to whether a crime is a felony
depends upoa the length of the term of imprisonment the €ohr is au-
%horlzed to impose for the c ime. See People v. Kaminsky, 208 N.Y.
389, 394, 102 N.E. 515 (1913). Thus, in order to know which crimes are
punishable by imprisonment in a state prison or, indeed, to understand
anything about the sentencing sh'uehu'e it is important that 0ne be fa-
miliar with the length of the term that makes a crime a" felony rather
than a misdemeanor.

The starting point in understanding the felony-misdemeanor system
of classification as it is used in this state lies in our constitutional prin-
ciple that infamous punishment cannot be inflicted unless the accused
has been prosecuted in a proceeding that includes indictment (N.Y.
Const., Art. 1, § 6) and the right to a common law jury (id., Art. 1, § 2).

• owever, except for a reference in A_rticle 1, Secgon 6 to "capital or
otherwise infamous crime"--which establishes the Obvious: that a capital
crime isan infamous crime--the definition of infamous crime is not
found in the Constitution. The definition must be sought in the inter-
pretations accorded this concept throughout the history of our slate.
In .this connection, the Court of Appeals has pointed out that during
the years of our statehood it has been fairly well undel teod that a crime
is infamous if the punishment which might be inflicted is death, impris-
onment in a state prlsoh or imprisonment in any prison for a term
longer than one year. People v. Erickson, 302 N.Y. 46!, 466, 99 N.E.2d
240 (1951); People v. Bellinger, 269 N.Y. 265, 199 N.E. 213 (1935);
People ex rel. Cosgri v. Craig, 195 N.Y. 190, i96, 88 N.E. 38 (1909).

The present statutory outline of the dividing line between felony and
misdemeanor indicates that this system of classification represents the
le.glslahu'e's manner of distinguishing between infamous and petty
ernnes.

The initial point of reference in the statutory outline is Section 2 of
the Penal Law, which provides in perGnent part :

WDivision of crime. A crime is:
1. : A felony; or,
2. A misdemeanor.
Felony. A 'felonY' is a clime which is or may be punishable by:
1. Death; or,
2.. Imprisonment in a state plis0n.
i ]sdemeanor. Any other crime is a 'misdemeanor.'"

Section 2 does not, however, provide any infol na ion as to when
crime is punishable by imprisonment in a state prison. This information
is found in other sections of the PenM Law, but, as we shall see, there
still are some areas of doubt.

N.Y.Proposed Pen .l Law %4 Spec.Pamph.--3. A-l



SURVEY AS OF 1963

such boards (Gen.h{umLaw §§ I36-
139-b) were repealed in 1952 as obso-
lete (L.1952, oh. 133) and, therefore,
the prerequisite for the Sentence can-
not be met.

2 Section 2182 subd. 2, prohibiting
a sentence of imprisonment in a state
prison where the minimum term is
less than one .year does not apply to
indeterminate sentences of one day to
life. Pe0pld ex tel. Schapp v. IAIartin,
6 N.Y.2d 37!, 189 N.Y.S.2d 884 (1959).
Since such a sentence is only an alter-
nate sentence for crimes otherwise
punishable as felonies it does nbt affect
the definition.

3Also, the Uniform Criminal Ex-
tradition Act contains a crime char-
acterized as a "felony" which is
punishabie by "imprisonment in a state

'prison or penitentiary for the'term
:of one year" (Code of Cr.Proc.,

:for shy pardc a¢ offense or class of
offenses or offenders." This excep-

:don appears, to cover cases where
'penitentiary imprisonment for more
than' One year is authorized as an al-"

ernative-::to state prison imprison-
ment (discussed, infra, part "D" of

:this study)-.. Since penitentiary im-
prisofiment is an alterflative, tids ex-
ception does not alter the" rule as to
when crimes may be punishable by
imprisonment in a state prison.

It migilt be noted that there is one
offense punishable by imprisonment
for a:te na ih excess fone ear where
the place of iml risonment is limited
to a place other than a state prison.
Penal Law section 1221, subdivision h
authorizes a penitentiary sentence of
not less than one nor more than three
:years for a person convicted of intoxi-
:cation in a public place, if such person
has:previously been committed to the

/
i

?,

w

Section 2183 of the Penal Law provides that imprisonment in a state
prison is mandatmT if the term imposed exceeds one year i and section
2182 subd. 2 prohibits imprisonment in a state prison if the term or
minimum term is less than one year.2 Thus it appears that crimes pun-
ishable by imprisonment for a term exceeding one year are ptmishable
by trains long enough to make them felonies and crimes_punishable by
imprisonment for a maxlm un term of less than one year are misde-
nleanors. :- - ....

Climes punishable by hnprlsonment for a maximum term of exactly
one year present a more .difficult problem. Subdivision 1 of section 2182
provides :

'q. Where a person is convicted of a crime, for Which the punish-
ment inflictedis imprisonment for a term of o#ze year, he may he

" shfitehced to, and the imprisonment may be inflicted by, confinement
: either in a cmmty jail, or in a Penitentiary or state pri.wn." (Era-

: : phasis supplied:)
-This section, on'its face, appears%o petit punishment for such crimes
to be inflicted by impiqsonment in a State prison. Thus mimes punish-
able bY imprisonment for not more than one year seem to come within
:thedefinition of "felony" in Penal Law, section 2 and there is at least
one crime in the Penal Law which the le slahu'e has Characterized as
a felony and made punishab.le by imprisonment-for not more than one
year (see penal Law, § 95 ).s

Of cbui'se, in a case where a crlnie is punishable by imprisonment for
not more than one year and the le slah :e has specified that such im-
prisonment be ih a penitentiary or county jail, the crime is a misde-

meanor and there is no problem: AlSo, it has been held that where the
legislature has not specified the p!ace of imprisonment but labeled a

':eiEme punishable by imprisonment for not more than one year as a mis-
demeanor, the crime is not p mishable by imprisonment in a state prison.
People ex re!. Jaffe v. ] [enderson, 245 App.Div. 169, 281 N.Y.Supp. 87

" ( th Dept. 1935) aff'd mere. 270 N.Y. 638. In reaching its decision, ±he
Court dealt with the possibility of imprisonment in a state prison by
di-awing attention to the provis 0n requiring that certain sentences to

1 Section 2183 contains an exception the board has applied to be released
applicable "where special provision is of its custodial dudes, t owever, the
made by statute as to the punishment provisions authorizing the operation of

N. Y. STATE SENTENCING STRUCTURE
state pi son be indeterminate (Penal Law, § 2189), and stated (245
App.Div. 172-173) : -

"It should be noted that the salutozy provisions of the law with ref-.
erence to indetmminate sentenees by its terms exclude the imposition
of a sentence to imprisonment in a state prison for a violation of;
this statute. To make up such a sentence there must be a maxim
and minimum. The minimum cannot be less than one year, and al-
though the law does not prescribe the shortest periqd that may be
between the maximum and minimum of an indeterminate sentence,
it is obvious that it must be at least more than an instant, else the
pro-pose of the statute would be impossible of attainment. Nowhere
in the Penal Law can there be found a crime designated aS a:felony
for which the maximum penalty prescribed is one year [The Court
evidently oveEooked section 95 ]. The only sentence that could be
pronounced in this case would be one of not less than one year nor
more than one year. Vahdity Of such a sentence is excluded bya
contemplation of the objects of the statute as Well as by its terms."

The above reasoning might well be applied to offenses not specifically
labeled as felony or misdemeanor and punishable by imprisonment not
exceeding one year with no place of imprisonment specified, but.no, case:
has been found in which a court has done so. ] [owever, the Fixsv ue-
partment has had occasion to pass upon the question of whether such:
an offense is p mishable by imprisonment in a state prison and hence
a felony, l [ah's v. Baltimore & Ohio 1%. 1%. Co., 73 App.Div. 265, 272-'
273, 76 N.Y.Supp. 838 (1902). The Court held that the crime was a:
felony and upon appeal, the Court of Appeals--alth0ugh able to decide
the case without passing on the question--indicated that an offense so
punishable may well be a felony (175 N.Y. 409, 413, 67 N.E. 901).

The section under consideration in the [alrs case (then Penal Code,
§ 633 and presently PenalLaw, § 365) was then as it is now, one of a .-
number of sections dealing with bills of lading and one of these Sections:
(then Penal Code, § 629, now Penal Law, § 360) provided that a viola-
t n would be a misdemeanor while the others (then P_ena!.Code; §§ 631,
632, 633, now Penal Law, §§ 363, 364=, 365, respectively) dm no specify
the character of the offense. Each of these sections was and is 

"pun-

ishable by imprisonment not exceeding one year, or by a:fme not exceed-
ing one thousand dollars or by both." The Appellate Division stated
that the le slature's "omission to define the grade of the offense in this
section [present Pena! Law, § 365] is peculiarly significant," and evi-
dently took this as an expression of the le sla u'e's intention to make
the offense punishable by imprisonment in a state prison.

In another case dealing with this question (People v. Kelly, 97 N.Y.
212 [1884]), the Court of Appeals had mder consideration the statute
prescribing the punishment for assault:in the third degree (the Penal
Code, § 222, now Penal Law, § 245). Assault in the third degree has
never been labeled by the le slahn'e as either felony or misdemeanor
and was then, as it is now, "punishable by imprisonment for not more
than one year or by a fine of not more than five hundred dollars, or
both." The relator in the Kelly case had been convicted of this offense
and sentenced tO imprisonment in a state prison .for the %eiml of,one
year. A!though there was no majority opinion in fle wom' oemw torn
Dept., 32 ] [ m 536), all concurred in the view that assatilt in. %he thizd
degree is not punishable by impris0nmeht in a state prison. But nei-
ther of the two justices who wrote, opinions in the com't below was. will-:

4'It is interesting to note that the. turns upon the question of whether i
Court, although dealing with a creme violation of the section : ........ - is a:
the legislature had specifically labeled felonF,, (245 At p.Div. 17o): : : : ..
"misdemeanor," stated that "the case : . : : . :-'
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Section 2183 of the Penal Law provides that imprisonment in a state
prison is mandatory if the term imposed exceeds one year i and section
2182 sub& 2 prohibits imprisonment in a state prison if the term or
minimum term is less than one year.2 Thus it appears that crimes pun-
ishable by imprisonment for a term exceeding one year are punishable
by terms long enough tO make them felonies and crimes punishable by
imprisonment for a maximuna term of less than one year are misde-
meanors.

Crimes punishable by imprisonment for a maximlun teiun of exactly
one year present a more difllclflt problem. Subdivision 1 of section 2182
provides :

"1. Where a person is convicted of a cri ne, for which the punish-
ment inflicted is imprisonment for a term of one year, he may be
sentenced to, and the imprisonment may be inflicted by, confinement
either in a county jail,, or in a penitentiary or s#ate pri.w ." (Em-
phasis supplied.)

This section, on its face, appears to permit punishment for such crhnes
to be inflicted by imprisonment in a state prison. Thus crimes punish-
able by imprisonment for not more than one year seem to come within
the definition of "felony" in Penal Law, section 2 and there is at least
one crime in the Penal Law which, the legislahn'e has characterized as
a felony and made p mishable by imprisonment for not more than one
year (see Penal Law, § 954).3

Of course, in a case where a crime is punishable by imprisonment for
not more than one year and the legislature has specified that such im-
prisoument be in a penitentiary or county jail, the crime is a misde-
meanor and there is no problem. Also, it has been held that where the
legislature has not specified the place of imprisonment but labeled a
crime punishable by imprisonment for not more than one year as a mis-
demeanor, the Clime is not punishable by imprisonment in a state prison.
People em re!. 5affe v. Henderson, 245 ipp.Div. 169; 281 N.¥.Supp. 87
(4th Dept. 1935) aff'd mere. 270 N.Y. 638. In:reaching its decision, the
Court dealt with the possibility of imprisonment in a state p$isou by
drawing attention to the provision requiring that certain sentences to

sta
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the board has applied to be released
of its custodial duties. EIowever, the
provisions authorizing th.e operation of
such boards (Gen.Mu.n..Law §§ 136-
139-b) were repealed in 1952 as obso-
lete (L.1952, ch. 133) and, therefore,
the prerequisite for the sentence can-
not be met.

2 Section 2182 subd. 2, prohibiting
a sentence of imprisonment in a state
prison where the minimum term is
less than one year does not apply to
indeterminate sentences of one day to
life. People ex rel. Schapp v. ]Yfartin,
6 N.Y.2d 371, 189 N. .S.2d 884 (1959).
Since such a sentence is only. an alter-
nate sentence for crimes, otherwise
punishable as felonies it does not affect
the definitibn.

3 Also, the Uniform Criminal Ex-
tradition lct contains a crime char-
acterized as a "felony" which is
punishable by "impri bnmentin. a state
prison or penitentiary for the term
of one year" (Code of Cr.Proc.,
§ 839).

i Section 2183 cqntains an exception
applicable "where special provision is
made by statute as to the punishment
for any particular offense or class of
offenses or offenders." This excep-
tion appears to cover cases where
penitentiary imprisonment for more
than one year is authorized as an a!-
ternative to state prison imprison-
ment (discussed, infra, part"D" of
this study). Since penitentiary im-
prisonment is an alternative, this ex
ception does not alter the rule as to
when crimes may be punishable by
imprisonment in a state prison.

It might be noted that there is one
offense punishable by imprisonment
for a term in excess of one year where
the place of imprisonment is limited
to a place other than a state prison.
Penal Law section 1221, subdivision h
authorizes a penitentiary sentence of
not less than one nor more than three
years for a pers6n convicted of intoxi-
cation in a pUblic place, if such person
has previously been committed to the
custody of a board of inebriety and

]
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state prison be indeterminate (Penal Law, § 2189), and stated (245
App.Div. 172-173) : 

"It should be noted that the salutory provisions of the law with ref-
erence tO indeterminate sentences by its terms exclude the imposition
of a sentence to imprisonment in a state prison for a violation of
this statute. To make up such a sentence there must be a maximum
and minimum. The minimum cannot be less than one year, and al-
though the law does not prescribe the shortest period that may be
between the maximum and minimum of an indeterminate sentence,
it is obvious that it must be at least more than an instant, else the
.purpose of the statu e would be impossible of attainment, l owhere
m the Penal Law can there be found a crime designated as a felony
for Which the maximum penalty prescribed is one year [The Court
evidently overlooked section 954]. The only sentence that could be
pronounced in this ease would be one of not less than one year nor
more than one year. Validity of such a sentence is excluded by a
contemplation of the objects of the statmte as well as by its terms."

The above reasoning might well be applied to offenses not specifically
labeled as felony o] misdemeanor and plmishable by imprisonment not
exceeding one year with no place of imprisonment specified, but no case
has been found in which a court has done so. However, the First De-
p ent has had occasion to pass upon the question of whether such
an offense is punishable by imprisonment in a state prison and hence
a felony. ] [airs v. Baltimore & Ohio 1%. 1%. Co., 73 App.Div. 265, 272-
273, 76 N.T.Supp. 838 (1902). The Court held that the crime was a
felony and upon appeal, the Court of Appeals--although able to decide
the case without passing on the question--indicated that an offense so
punishable may well be a felony (175 N.Y. 409, 4_13, 67 N.E. 901).

The section under consideration in the ] airs case (then Penal Code,
§ 633 and presently Penal Law, § 365) was then as it is now, one of a
number of sections dealing with bills of lading and one of these sections
(then Penal Code, § 629, now Penal Law, § 360) provided that a viola-
b u would be a misdemeanor while the others (then Penal Code, § § 631,
632, 633, now Penal Law, § § 363, 364, 365, respectively) did not specify
the character of the offense. Each of these sections was and is "pun-
ishable by imprisonment not exceeding one year, or by a fine not exceed-
ing one thousand dollal s or by both." The Appellate Division stated
that the legislature's "omission to define the grade of the offense in this
section [present Penal Law, § 365] is peculiarly significant," and evi-
dently took this as an expression of the legislature's intention to make
the offense punishable by imprisonment in a state prison.

In another case dealing with this question (People v. Kelly, 97 N.Y.
212 [1884]), the Court of Appeals had under consideration the statute
prescribing the punishment for assault in the third degree (then Penal
Code, § 222, now Penal Law, § 245). Assault in the third degree has
never been labeled by the legislature as either felony or misdemeanor
and was then, as it is now, "punishable by. imprisonment for not more
than one year or by a fine of not more than five hundred dollars, or
both." The relator in the Kelly case had been convicted of this offense
and sentenced to imprisonment in a state prison for the term of one
year. Although there was no majority opinion in the Court below (3rd
Dept., 32 ttun 536), all concurred in the view that assault in the third
degree is not punishable by imprisonment in a state prison. But nei-
ther of the two justices who wrote opinions in the court below was will-

-It is interesting to note that the
Court/although dealing with a crime
the Je slature had sp.ecilically labeled
"misdemeanor," stated that "the case

turns upon the question of whether a
violation of the section is a-
felony" (245 App.D.iv. 170)."
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ing to say that the relator could be sentenced at all under the aforesaid
section. r. Justice Bockes remarked that the punishment specified for
assault in the third degree is identical with the punishment specified in
the catch-all section of the Penal Law (then Penal Code, § 15; now
Penal Law, § 1937) applicable to misdemeanors for which no other pun-
ishment is expressly prescribed; noted that this section provides for
imprisonment only in a penltentiary or county jai!; and held that sen-
tence should have been pronounced under that section (32 H m 540).
The Court of Appeals had only this to say (97 N.Y. 215) :

"The 
court below was of the opinion that the sentence was with-

out authority of law and void, that the offense was a misdemeanor
and punishable by imprisonment in a penitentiary or county jail for
not more than one year or by a fine of not more than $500, or by
both, as provided by section 15 of the Penal Code [now Penal Law,
§ 1937]. In this conclusion we concur."

It is submitted that if the punishment for assault in the third degree
had included a fine in an amount exceeding $500 (see e. g., Penal Law,
§ 1960), or a fine of less than $500 (see e. g., Penal Law, § 1428), or had
not included a fine at aH (see e. g., Penal Law, § 773), the Court might
not have been able to bypass section 222 (now Penal Law, § 245).

In sum then, while-it is rather hazardous to venture a generalization
in this area, it appears that a felony is an offense punishable by death,
or by imprisonment for a term exceeding one year.

Term of Sentence; First Offenders

The length of the sentence that may be imposed for a felony is either
specifically prescribed by the section or article in which the crime is de-
fined or left to the catch-all section that prescribes the punishment of
felonies for which no other punishment is specifically prescribed (Penal
Law, § 1935). Although there is Httle or no uniformity in the language
of the various provisions, the sentences they prescribe fal! into six basic
categories : 5

(1) The death penalty ( [urder 1, Penal Law, § 10;45; Kidnapping,
id., § 1250 ; Treason, id., § 2382) ;

(2) Imprisonment for the term of the offenaei"S natural nfe ( ur-
der !, Penal Law, § 1045) ;

(3) Imprisonment for an indeterminate term with a minimum of
not less than a specified number of years and a maxiralun which
shah be the offender's nahlral life (- [urder 2, Penal Law,
§ 1048; Kidnapping, under certain °circumstances, id., § 1250;
Lynching, id., § 1391) ;

(4) Imprisonment for an indeterminate term With a minimum of
one day and a maximum of the offender's natural life (Carnal
abuse of a child, Penal Law, § 483-a; Sodomy i, id., § 690;
Rape 1, id., § 2010; Assault 2 with intent to commit any of
the foregoing or Rape 2 or Sodomy 2, id., § 243; Sexual abuse
while commltting a felony, id., § 1944-a) ;

(5) Imprisonment for a term of not more than or not exceeding
a specified number of years (see e. g., Forgery 1, Penal Law,
§ 886) ;

(6) ImPrisonment for an indeterminate telza the minimum of which
shah be not less than a certain nmnber of years and the maxi-

Penal Law, § 2191 prescribes in- a specified number of years with no
struetions for sentencing under a maximum, the court may impose a sen-
seventh category which seems to be tence to imprisonment for llfe or for
no longer in esistenee. The section any number of years not less than
provides that where a crime is punish- the amount prescribed.
able by imprisonment for not less than

A.4

mum of which shah be not more than a certain number of years
(see e. g., Robbery 1, Penal Law, § 2125).

All offenders now sentenced to state prison (except those sentenced
to tel as of one day to life, as in category [4] above) are confined pur-
suant to indetel linate sentences with fixed minimum and maximum
terms, or fixed minimum terms and a maximum of life imp! sonment
Under this type of sentence the offender may be paroled after he has
sei ed the minimmn term.6 Correction La , § 212. While on parole,
however, he is in the legal custody of the warden and remains so lmtil
the expiration of the maximum term specified in his sentence (id., § 213)
unless sooner discharged from parole by the Board of Parole (id. § 220).

Under our statutol:7 se lp, the sentencing court determines and fixes
the actual sentence within the limits prescribed by the le slature (Penal
Law, § 1931). However, the limits are usually such that the com:t has
very broad discretion.

With respect to the minimum, in most cases the legislahzre has not
specifically prescribed one (as in [5] above). Where no minimlun has
been specifically prescribed, the court--if it sentences the offender to a
state prison--fixes the rainimum anywhere between the Shortest period
for any state prison sentence; viz., one year, and a period of one-half
the maximlun prescribed by the le slature foi" the crime involved (Pen-
al Law, § 2189). It should also be noted that in these cases the court
has discretion to sentence a male offender to imprisonment in a peni-
tentiary for a tel n of one year or less (Penal Law, § 2186) and a fe-
male offender to imprisonment in a penitenfiai r for less than one year
(Penal Law, § 2187) 7 rather than to imprisonment in a state prison.

In cases where the legisla u'e has prescribed the minimum, the court's
discretion is narrower and the sentence must be to a state prison for an
indeterminate tel n of at least the minimum nlunber of years prescz;ibed
by the le sla lre for the ei ne.S

With respect to the maximmn, the court may make it any pei od with-
in the maximmn prescribed by the le sla u-e (Penal Law, § 2192) un-
less a minlmmn is specifically prescribed for the clone, in which case
the maximum would have to be more han the minimum. :

Cases involving life imprisonment are somewhat different. Wh re an
offense is punishable by an indeterminate term consisting of a minimum
of not less than a specified number of years and a maximum which shall
be life--as in category (3) above--the col 't determines a minimum
tel n of the specified number of years, or more, but must fix the maxi:
mum of life. McHugh v. Joyce, 2 pp.Div.2d 976, 157 I .Y.S.2d 129
(2d Dept. 1956). When no minimum is prescribed and the sentence in
the sta mte is imprisonment for the tel n of the offender's natural life--
as in category (2) above--the court sentences the offender to life im-
prisomnent But, in such a case, the offender is considered to be serving
an indeterminate sentence with a minimum of 40 years and a maximum
of life (Penal Law, § 1945 snbd. 6).

6 Offenders serving terms of one day
to life are considered for parole with-
in six months after conviction and at
least once every two years thereafter
(Correction Yxaw, § 214, subd. B).

7 These sections state that imprison-
men may be either in a penitentiary
or a county jail. However, Correc-
tion Law, § 00-a prohibits the use of
a county jail as a place where con-
victed felons may be imprisoned.

s However, Penal Law, § 2186 seems
to ves the court with authority to

sentence a male between the ages of
16 and 21 years to a penitentiary up-
on conviction of a crime for which a
minimum of more than one year has
been specifically prescribed by stat-
ute.

9 Statutes prescribing life imprlson-
ment as a maximum (except for those
prescribing imprisonment for a mini-
mum of one day and a maximum of
life) are mandatory and exclusive.
Such terms cannot be suspended
(Penal Law, § 2188) and are specifi-
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Bribery--§§ 37!, 372, 374
Bribery (spm ing contests)--
§ 382 sub& 1

ribery (accepting a bribe)--
382 subd. 2

Burglary 1 §§ 402, 407
Burglary 2---§§ 403/407
Burglary 3--§§ 40% 407
Carnal abuse of a Chilct (child
10 years old 0r under, defendant
18 or over)--§ 483-a
Sodomy 1--§ 690

Sodomy 27-§ 690
Ex%m'tion--§ 852

Extortion by threat to kidnap or
to injure with weapon--§ 852
Blachnail--§ 856

Forgery 1--§§884, 885, 886
Forgery 2--§§ 887, 888
Forgery 3--§ § 889, 893
OperatSng a policy business--
§ 974--a .

eally excluded from the multiple of-
fender laws. This does not mean,
however, that. the court cannot add
time to the minimum it would other-
wiSe impose, if the defendant was

Term Prescribed
Iinimum

None 9a

None
None
None
None
None

One day
(if with infent to commit
crime)
None 10

or

Maxhnum
10 years
40 years
25 years
15 years
10 years

5 years

Life
a sex

years

1 year

1 year
10 years
None
None

• None

one day
None

One day
None
None

5 years
None
None
None
None

None

10 years

5 years
30 years
15 years
10 years
10 years

or
Life

20 years
or

Life
10 years
15 years:

20 years
15 years
20 years
10 years

5 years

5 years.

armed as provided in Penal Law,
§ 19'44. People v. Obrietes, 269 App.
DP). 960, 58 N.Y.S.2d 163 (2d Dept.
1945), aff'd: mem. 295 N.Y. '670.

9a None specifically prescribed. :

Abduction--§ 70.
Axson i--§ § 221, 224
Arson 2---§§ 222i 224

Arson --§§ 223, 224
Assmflt 1--§§ 240, 241
Assault 2--§§ 242, 243

%ext. in. perspective.

Crime Penal Law Section

'Crime & Penal Law Section

Bo0k-makSng as a felony--
§ 986-c

2 urder 1--§ 1045-a
h:[urder 2--§§ 1046, 1047, 1048
}fanslaughter 1--§§ 1049, 1050,
1051
z[anslaughter 2--§§ 1052, 1053

.Criminal negligence resuiting in
death (vehicle, vessel, hunting)
--§ !053-a-f

:Lueest--§ 1110

i&uapping--§ 1250. If offender
is parent of person kidnapped
Otherwise

Grand Larceny I--§§ 1294, 1295
Grand Larceny 2---§§ 1296, 1297
Con 'iving k lottery--§ 1372
Lynching--§ 1391 :
Maiming--§ 1400
DamagSng a building or Vessel
by explosion--§ 1420

and
If life or safe y of human being
endangered

Damaging a building or property
ased for religious or cemetm r
pro:poses by explosion--§ 1420-a

and
If life or safety of a human be-
ing is endangered

Damaging military or naval !
equlpmen¢ or s ores ( y or
maliciously)--§ § 1435, 1436, 1437
Perjury 1 and subornation of
perjury 1--§§ 1620-a, 1632, 1633
Violations of Public Health Law
with respect to narcotics--§ 1751
Subd: 1--sale, gift or offer 0f
narcotic o person under 21 years

and
in any other case
Subd. 2--possession of narcotic
with inten to sell

Another impor an point to bear in mind in Connection with he length
of any indeterminate sentence is hat every offender Sentenced to serve
a minimum %enn of more than 30 years is eligible for parole as if his
sentence had been for a minimum of thirty years (Penal Law, § 1945
subd. 7).

The following table, showing the prison sentences prescribed by s at-
ute for some of-the be er-t own crimes and some crimes which are not
so we!l-l own but which ca u heavy penalties, should help to set the

Term Prescribed
lW_inimum Maximum

None
40 years
20 years

5 years
Life
Life

None
None

20 years
15 years

None 5 years
None 10 years

None " IO years
20 years Life
. (If person kidnapped is reded
unharmed before the rial; or
upon recommendation of jury.)

None
None
None

20 years
None

I0 years
5 years
2 years

Life
15 years

None 1O years

None --

None

25 years

20 years

None

/

50 years
(highes maximum

number of years
prescribed for any

crime)

5 years

l one

7 years

5 years

5 years

25 years

5 years

15 years

15 years

i5 years
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Crhne & Penal Law Section

Rape 2--§ 2010
Robbery I--§§ 2124, 2125
Robbery 2--3§ 2126, 2127
Robbery 3--§§ 2128, 2129
Compulsory prostihition o£wom-
en--§ 2460
Subds. 1--5, 7, 8 (ImporU_ng and
exT,0rting women for prosN l-
_Non; compulsory pros tution)
Subd. 6---(Receiving money or
other valuable consideration for
proeming and placing)
Any felony (where no other pun-
ishmeht is presci4bed by statute)
--§ i935

3 years 10 years

25 years

5 years

20years

5 years

One day
None
1Oyears
None

None

or

20 years
20 years

Life
10 years
30 years
15 years
10 years

2 years

3 years

None

20 years

9_5 years

7 years

Additional Sentence if Armed i0
Sect4ons 1905 and 1944 of the Penal Law vest the com't dth autholity

to tack on to the punishment elsewhere prescribed for a crime an addi-
tional tei n of not less than 5 nor more than 10 years: ....

(1) If the offender while in the act of committ-ing or attempt%ng
to commit the el%me Was an occupant of a stoleh automobile or
an automobile eaiTying ficG ous license plates or. an automo-
bile which has been used in the commission of a crnne or in an
attempt to commit a crime (Penal Law, § 19 .) ; or ..

(2) If the offender while in the act of comunttmg, a emptlug to
commit, or leaving the scene of the crime was ai ned with any

10 The reported cases seem to deal conialned in one section and that was
only with the circumstances outlined the caption of the section. No case
in category (2) above; i. e., commit- has been found dealing with the cir-
ring a crime while armed. Indeed, cumstances outlined in category (1).
prior to 1963 both provisions Were •

A-8

Subd. 3--possession of certain
quantities of narcotics
Endangering life by maliciously
placing explosive near building,
car, vessel, although" no damage
is done---§ 1895. None

Wilftzlly discharging a loaded
firealun at an aircraft on gTmmd
or aloft--§ 1919 None

and
If safety of any person endan-
gered: _ None
Injming RR property and ap-
purtenances; obsh-aeting h'acks
-'3 1991 None

and
If safety of any persoh endan-
gered ' None

Rape 1--3 2010 
: 

None

Term Prescribed
Minimum Maximum

one of he weapons or dangerous ins ulments specified in Penal
Law section 1897 (id., § 1905).

Pllor to 1936, the increased punishment was mandatory where one of
the above cire unstances was present. People v. I rennen, 264 N.Y. 108,
109, 190 I .E. 167 (1934). But in 1936, the section was amended (Ch. 53
L.1936) and imposition of the additional punishment is now discretionary.
See e. g., People v. Kent, 10 App.Div.2d 662, 196 N.Y.S.2d !54 (4th Dept.
1960). •

Although the additional punishment is not in the nahn'e of punish-
ment for a separate crime, the factors set forth do not necessarily have
to be elements of:he crime charged: they merely are aggravating cir-
Cumstances eallin for additiona! punishment. See, e. g.: people v.
Griffin, 7 N.Y.2d 511, 51 --515, t99 N.Y.S.2d 67 (1960) i People v. Kren-
hen, 26 N.Y. 108, 110, 190 N.E :167 (193 ) ; People ex re!: Bryan v.
Jackson, 5 App.Div.2d 723, 168 N.¥.S.2d 786 (3rd Dept. 1957).

Where the increased punishment is imposed it seems that t.he:,proper
method is to add it as an indeteiuninate term to the mdeteiunma e erln
imposed for the felony charged, and the result is simply an increase in
the minimum and maximum term imposed for the crime. People ex rel.
t ][arkov v. Brophy, 284 N.Y. 323, 31 N.E.2d 43 (1940); People:v. Pro-
cite, 261 N.Y. 376, 185 N.E. 673 (1933). However, the increased, pun-
ishment does not merge completely with the punishment for the sub-
stantive crime: if improperly imposed it is severable and will not in-
validate the enN_re sentence. Matter of Lyons v. Robinson, 293 N.Y.
191, 56 N.E.2d 546 (1944).

One further point might be no ed about these prov slons and tha is
their effect upon and relation to the court's power to suspend sentence
or the execution of sentence.it If the court imposes the increased pun-
ishment it cannot suspend sentence or execution on the increased pun-
ishment (this is written into the sections). And even if the eour does
not impose the increased punishment, neither sentence nor execution Can
be suspended if the defendant is convicted of a felony while aiuned
with any of the weapons or dangerous instTuments specified U Penal
Law section 1905. Pena! Law, § 2188(c) ; People ex rel. Benne v. i er-
i tt, 173 ] {ise. 355, 18 N.Y.S.2d 146 (S.Ct. Orange Co. 1940), aff'd mem.
286 N.Y. 647. :

Term Of Sentence; Second and Third Offenders
Penal Law section 1941 prescribes a mandatory increase in the length

of the sentence to be imposed upon a person convicted of a felony not
punishable by a term of life impris0ument, if the offender has "been
once or t-wice convicted within this state of a felony, of an attempt to
commit a felony, or, mder the laws of any other state, government, or
country of a clime which if committed 4thin this state, :wpuld be a
felony .... " The increased punishment is not additiona! punish-
ment for prior climes: such ci mes are merely elements in it determi-
nation. In ether words, the punishment is only for the new crime but
the prior convictions mandate the impositlon of a heavier sentence. Peo-
ple ex tel. Caro!lo v. Brophy, 294 N.Y. 540, 63 N.E.2d 95 (1945).

Where an offender comes within the provisions of this section, the
court must impose "an indetei ninate term, the minimmn of which shall
be not less than one-half of the longest teiun prescribed upon a first con-
Vletion and the maximum of which shall be not longe than twice such
longest term." Thus, for example, a defendant" who previously has
been convicted of either one or t vo felonies and presently stands con-
vieted of ForgeiT in the first degree (Penal Law, § 88 ), which is pun-
ishable as a first offense by impi4s0nment:for a teiun not exceeding 20

ll The topic of suspended sentences
is covered more thoroughly, infra.
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12 This is so eyen though upon a
literal reading, section " 70-b appears
to require that the previous Conviction
be alleged in the indictment: a proce-
dure prohibited by: § 275-b of the

-Code of Criminal Procedure. People
v. Hunter,3 App.Div.24 926; 162 N.Y.
S.2d 624 (2d Dept. 1957) aff'd mere.,
4 N.Y.2d 692.

jumping, parole jumping, escape, un-
lawful communications with prisoners,
etc.) count as prior felony convic.tio s
for the purposes of this sectiOn or
section 1942 (Penal Law, §:!699).

i4 The prior convictions include at-
tempts to commit felonies and convin-
dons under the laws of other jurisdic-
tions for narcotic crimes which would
be felonies if Committed in this state.

A-IO

13 It also should be noted that none
of the felonies in Article 162 (bail

Term of Sentence; Third l areotic Offenders
Subdivision 2 of Penal Law section 19'4/ provides that upon convic-

tlon of a third felony 14 1ruder any law relating to narcotics the Of-
fender shah be sentenced to imprisonment for an indeterminate term
with a minimum of not less than 15 years and a ma:dmum which must
be for his=nahn'al Hfe.

The minlmlun sentence presci ibed by this section is more thin double
the minimum that could be imposed :upon a first offender for the most
seidous narcotic crime (sale to a minor, Penal Law, § 1751 sub& 1), it
is triple the minimum for selling narcotics, and five times the minimum

for possession with intent to sel!. The maximum is a mandatory life
sentence.

Except for the fact that the com't has no discretion with respect t
the maximum and the fact that sentence and the execution thereof can-
not be suspended (Penal Law, :§ 2188) all of the provisions discussed/
supra, with respect to the application of Penal Law section 1941 apply
to the sentencing of third narcotic offenders, i

Term of Sentence; Second and Third Conviction for Committing 
'Crime

While Armed, etc.
Iu addition 1o the punishment prescribed in section 1941 for second

and third felony offenders the court may impose an ext 'a temn of not
less than !0 nor more than 15 years if it appe rs that the offender com-
mitted the crime under the ch'clunstances set forth in Penal Law sec-
tions 1905 and 1944 (armed with a weapon, etc.) and previously has been
convicted of a felony so committed. Upon a third conviction of a fel-
ony so committed the court may impose an extra te! n of not less than
15 nor more than 25 years:

Term of Sentence; Fourth and Subsequent Offenders
Penal Law section 1942 prescribes a mandatory increase in the length

of the sentence to be imposed upon a person convicted of a felony--
"other than mm'der, first Or second degree, or treason''---!5 if the offend-
er has "been tln-ee times convicted within this state, of felonies or at-
tempts to commit felonies, or under the law of any other state goveim-
ment or countlT of ciS nes whlch if committed within this state wmfld be
felonious .... "

When an offender comes within the provisions of this section, the court
must impose an indetmznlnate sentence with a minimum tei n equal to
the maximum that could be imposed upon a first offender or 15 years
whichever is greater and a maxS_mum tm n which shall be life imprison-
menh The court has no power to suspend this sentence or the execu-
tion thereof (Pena! Law, § 2188)

Thus, for example, a defendant who previously has been convicted of
three felonies and presently stands convicted of Grand Larceny in t ae
first. degree (Penal Law, § 1294), which is punishable as a first offense
by imprisonment for a term not exceeding 10 years, (id., § 1295), would
have to be sentenced as a fourth offender to an indeterminate ei n of
15 years to life. And the Forgery 1 defendant (discussed, supra, in
connection with second and third offenders) if convicted as a fourth
felony offender would have to be sentenced 1o an indeterminate term of
20 years 1o life.

For the pin-poses of this secgon, where sentence or the execution of
sentence has been suspended on a prior felony, the prior felony does not
count as a conviction. People ex re!. l [arcley v. Lawes, 254 N.Y. 249,
172 N.E./487 (!930).

Also, and as with second and thh'd offenders, where two or more clones
are:charged in separate counts of one indichnent or infoi natinn or in
tnvo or more indichnents consolidated for trial, they are deemed to be
one conviction for the pro,pose of the increased punishment prescribed.

Term of Sentence; Sex Offenders and ]YIultiple Sex Offenders
In 1950 the le slahu'e added to the law a new method of dealing with

sex offenders convicted of crimes involving violence or the abuse of chfl-

15The quoted language was added language does not cover Kidnapping
to section 1942 in the year 1932 (Ch. which Was made punishable by death
617, § 1)and. the crimes it covers are or maximum of life imprisonment in
those punishable by death or maximum 1933 (Oh. 772 § 1),
of life imprisonment. However, the :. : -
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years (id., § 886), would have to be Sentenced as a second or third of-
fender, as the case may be, to an indeterminate term with a mln l a
of 10 years and a maxhnum anywhere between the minimum and 40
years.

Significantly, the mlnimlun the court must set, in the above example,
is now 10 years whereasr i the defendant had been a first offender the
.court could have set the minimum anywhere between 1 and !0 years Or
.could have fixed a teizn of one year or less and sentenced the defendant
%o a penitentiary.

It should be noted that although the stahlte provides that the court
nus% sentence the offender as therein provided, the court s l! has the

power to suspend Sentence or the execution thereof. Penal Law, § 2188;
People v. Webster, 279 App.Div. 9 4, lll l .Y.S.2d 255 (2d Dept. 1952) ;
of. at er ofttogan v. Bohan, 305 N.Y. 110, 113, 111 l#.E.2d 233 (1953).

For the purposes of. this section, vher6: sentence or the execu on of
sentence has been suspended on a p or felony, the prior felony counts

S a Conviction for sentencing the defendant as a second felony offeflder
(Code of Cr.Proc., § 470-b) i but does not eonnt as a conviction for
sentencing the defendant as a third felony offender. People y. Shaw,
]1 l .¥.2d 30, 150 N.¥.S.2d 16! (1956); People ex tel. Lozzi v. ]Pay; 6
App.Div.2d 18, 175 N.Y.S.2d 236 (2d Dept. 1958) aff'd mere. 5 l .Y.2d
890.. And this appears t0 be the imle even where the suspension was on
a conviction that occulted in another jurisdiction. People ex rel. G01d-
man v. Denno, 9 App.Div:2d 955, 196 1V.Y.S.2d 1 (2d Dept. 1959), rev'd
on other grounds, 9 I .Y.2d 138.l

The section also provides that where t;Wo or more crimes are charged
in Sepaxa e counts of One indictment or information or in two or more
indictmaents or informations consolidated for trial, they are deemed 1o
be one conviction for the propose of the increased punishment prescrib-
ed. This applies even if the indichnents were not foi nally consolidated
for rial, so long as they axe tried together. People ex re!. Janosko v.
Fay, 6 IV.Y.2d82, 188 I .Y.S.2d 477 (1959). However, it has been held
that where a person pleads guilty to three separate indictments on the
same day the provision does not apply and the crime alleged in each is
deemed to be a separate conviction. People v. Taylor, 16 Au .Div.2d
9 4, 229 !#.Y.S.2d 862, (2d Dept. 1962) aff'd mem. 13 If.T.2d 675.
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SURVEY AS OF 1963 :

Firs9 Offenders
Assault 2--§§ 242, 243 with infent to commit:

Rape 1 or 2;
Sodomy t or 2; or
Carnal abuse (under § 483-a Only.
See Tesseyman v. State, 21 Misc.
2d 53 , 199 N.Y.S.2d 355 [GhClaims
1960] )

Carnal abuse of a child 10 or raider
by a person 18 or over-=§ 483-a.

Sodomy 1--§ 690

iG Notwithstanding the provisions of prison. People ex rel. Schapp v. h [ar:
Penal Law section 2182 subd. 2 a sen- tin, 6 N.Y.2d 371, 189 N.Y.S.2d 884
tence of one day to life is inflicted by (1959).

Rape I--§ 2010

Penal Law Sections Authorizing one Day to Life Sentences

First Offenders / : !
' 

:
Sexual Abuse while commltting a :" :
felony--§ 1944-a : " Applies to any felony: (except ]k[ur:

tier 1) Where offender carnally abus-
es child 16 or under or engages in
immoral practice with sexual parts
or organs of any person and wounds

_ or inflicts grievous bodily haiun up-
on that person or uses weapon, di g
or gas.

]Hultiple Offenders
Carnal abuse of a child of-over 10
and less than 16 years of age after
prior conviction of a sex crime--
§ 483-b. The in'st offense 1ruder this section

is a misdemeanor if the0ffender has
not previously been convicted with-

: in or without the state of a similar
crime Or of the crime of, or an at-
tempt to .commit :

l ape 1 or 2;
2b duction;
Sodomy;
Incest;
EndangerLug morals .(§ 483) ;
Carnal abuse (§ 483-a) or
Assault 2 (as defined above; ex-

cept this section adds abductSon
to the crimes therein emuner-
ated).

General Multiple Sex Offender Statute;
Applies to Second or Subsequent Offense--§ 1940.1Ga

If person previously convicted in this state or elsewhere of the
crhne of or an attempt to commit :

Rape 1 or 2;
Sodomy;
Sodomy 1;
Carnal Abuse (483-a, 483-b) ; or/
Assault 2, wi.th intent to commit

": Rape i or 2;
Sodomy;• 
Sodomy 1, or
Carnal abuse

commits or ai empts %0 COmmit "a felony."

Calculating Terms of ImPrisonment
Every prisoner hasan absolute right to receive Credi against the

sentence imposed by the court for any time spent by him in confine-
ment "in a state institution for defective delinquents or insane crim-
inals, county Or citry psychiatric instiimtion, prison "or jail i7 prior to his
€oIfvic ion and before sentence has been pronminced upon him." (Penal

i6a The laIl age of thls section apt section 483-b or some cases of sod-
pears to make it applicable if the see: omy. No case construing this section
ond Or subsequent €oiiviction is a con= has been found.
viction for any felony. It also should i7 Conifinement does not actually
be noted that the statute is applicable lmve to be in a real jail. The word
even if the first offense was a misde-
nlonnnr uo}l . onrnn] nhU. e under jail has been Construed tO mean any

d_ren (Ch. 525). Under this proeedm'e the com't, in lieu of any other sen-
fence, can impose upon such an offender an indetm-minate sentence with
a minimum of one day and a ma um which shall be the duration of
the offender's na _ral llfe.

The procedure was designed to vest the courts dth the greatest pos-
sible flexibility in the sentencing of such offenders and "to give equal
flexibihty to the DeparLznents of CmTectlon and Mental Hygiene and
the Division of Parole in txeat:ing them." (Gov. Dewey's mere. of ap-

,prova], New York State Legislative Annual 353-354). A sentence of
one day to life is not mandatory in any case but where authorized and

• inlposed it cuts across and is used in lieu of other punishment for
a first or multiple offender. Although infliction of this sentence is
within the discretion of the h'ial court no court may impose it until the
court has received a complete written report of a psychiah-ic examina:
t5on of the defendant (Penal Law, § 2189-a).

W]file an offender sentenced to a term of one day to llfe could be mlb-
jeered to imprisonment for his enth'e life the sentence is not really one
of life imprisonment as that type sentence is genera!ly understood. The
clearest expression of the legislahn'e's intent in this connection is fmmd
in subdivision 10 of Penal Law section 3, which provides that :

"The terms 'life inlprisonment' or 'imprisonment for life' shall not
include imprisonment for an indeterminate tei n having a minimum
of one day and a maximum of natara! life."

Significant differences behveen a one day 1o life sentence and an ordi-
nary life sentence are fmmd in the fact that a one day to life sentence
may be imposed with execution suspended (Penal Law, § 2188), does not
result in civil death (id., § 511 subd. 2), does not preclude the offender
from being restored to certain civil rights after he has been paroled
(id., § 510), and is not the type of life sentence that wonld deprive a
child between the ages of 15 and 16 of automatic jnvenile delinquency
h'eatment (id., § 2186). Differences also exist with respect to parole.
4_u offender serving a one day to life sentence is eligible to be consid-
ered for parole within six months after conviction and once every two
years thereafter (Com'ection Law, § 214).16 Also, the Board has ab-
solute discretion to discharge the offender from parole and thereby ter-
minate the sentence (id., § 220).

/
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dren (Ch. 525). Under this procedure the court, in lieu of any other sen-
fence, can impose upon such-an Offender an indeterminate sentence v _th
a minimum of one day and a maximum which shall be the duration of
the offendmJs natural life.

The procedure was designed to vest the courts with the greatest pos-
sible flexibility in the sentencing of such offenders and "to give equal
flexibility to the Departments of .Correction and Mental Hygiene and
the Division of Parole in treating them." (Gov. Dewey's mem. of .ap-
proval, New York State Legislative Annual 353-354). A sentence of
one day to life is not mandatory in any case but where authorized and
imposed it cuts across and is used in lieu of other punishment for
a first or multiple offender. Iklthough infliction of this sentence is
within the discretion of the tzlul court no court may impose it unti! the
court has received a complete written report of a psychiatric examina-
tion of the defendant .(Penal Law, § 2189-a).

While an offender sentenced to a term of one day to life could be sub
jeered to imprisoument for his entire life the sentence is not really one
of life imprisonment as that type sentence is generally understood. The
clearest expression of the legislature's intent in this connection is found
in subdivision l0 of Penal Law section 3, which provides that:

"The terms qife imprisonment' or 'imprisonment for life' shall not
include imprisonment for an indeterminate term having a minimmn
of one day and a maximum of natm'al life."

Significant differences be veen a one day to life sentence and an ordi-
nary life sentence are fotmd in the fact that a one day to life sentence
may be imposed with execution suspended (Penal Law, § 2188), does not
result in civi! death (id., § 511 subd. 2), does not preclude the offender
from being restored to certain civil rights after he has been paroled
(id., § 510), and is not the type of life sentence that would deprive a
child betuveen the ages of 15 and 16 of automatic juvenile delinquencyi
treatment (id., § 2186). Differences also exist with respect to parole.
An offender serving' a one day to life sentence is eligible to be consid-
ered for parole within six months after conviction and once every two
years thereafter (Correction Law, § 214).16 lso, the Board has ab-
solute discretion to discharge the offender from parole and thereby ter-
minate the sentence (id., § 220).

Penal Law Sections Authorizing one Day to Life Sentences

First Offenders
Assault 2--§ § 242, 243 with intent to conunit :

ape I or 2;
• Sodomy I or 2; or
Carnal abuse (under § 483-a only.
See Tesseyman v. State, 21 Misc.
2d 534, 199 N.Y.S.2d 355 [Ct.Claims
1960]).

Carnal abuse of a child 10 or 1ruder
by a person 18 or over--§ 483-a.

Sodomy I--§ 690

Rape 1--:§ 2010

!6 Notwithstanding the provisions of prison. People ex rel. Schapp v. h ar-
Penal Law section 2182 subd. 2 a sen- fin, 6 N.Y.2d 371, 189 N.T.S.2d 884
tence of one day to life is inflicted by (1959).
sentence of imprisonment in a state
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First Offenders
Sexual Abuse while
felony-:§ 1944-a:

J

committing a
Applies to any £elony (except ] [ur-
der 1) where offender carnally abus-
es child t6 or under or engages in
:immoral practice with sexual parts
or organs of any person and wounds
or inflicts grievous bodily harm up-
on that person or uses weapon, drug
or gas.

Multiple Offenders
Carnal abuse of a child of over lO
and less than 16 years of age after

rior con rlction of a sex crime--
483-b. The fix'st offense under this secbion

is a misdemeanor if the offender has
not previously been convicted with-
in or without the state of a similar
crime or• of the crime of, or an at-
tempt to commit:

l ape 1 or 2;
Ab duction;
Sodomy;
Incest;
Endangering morals (§ 483) ;
Carnal abuse (§ 483-a) or
Assault 2 (as defined above; ex-

cept this section adds abduction
to the crimes therein enumer-
ated).

General Multiple Sex Offender Statute,
Applies to Second or Subsequent Offense---§ 19 0.16a

If person previously convicted in this state or elsewhere of the
crime of or an attempt to commit :

l ape l or 2;
S o domy;
Sodomy l;
Carnal buse (483-a, 483-b) ; or
Assault 2, with intent to commit

l ape 1 or 2;
Sodomy;
Sodomy 1, or
Carnal abuse

commits or attempts to commit "a felony."

Calculating Terms of Imprisonment
Every prisoner has an absolute right to receive credit against the

sentence imposed by the Cmtrt for any time spent by him in confine-
ment "in a state institution for defective delinquents or insane crim-
inals, county or city psychiatric institution, prison or jail 17 prior .to his
conviction and before sentence has been pronounced upon him." (Penal

16a The language of this section ap-
pears to make it applicable if the sec-
ond or subsequent conviction is a con-
vicfion for any felony. It also should
be noted that the statute is applicable
even if the first offense was a misde-

sectioh 483-b or some cases of sod-
omy. No case construing this section
has been found.

I7 Confinement does not actually
have to be in a real jail. The word

meanor, such as carnal abuse under jail has been construed to mean any
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- 19 Prisoners serving terms of one
day to life are not eligible. Prisoners
Serving terms with maximum of life
are eligible for reduction in minimum
only. Correction Law, § 230.

2o The reduction can, however be
granted to a prisoner Serving a deft:
nite sentence (Correction Law § 230),
and When such a prisoner has served
his time as so reduced, he is auto:
maticallyreleased. However, untilthe
expiration of his term, he has the
same status as a: parolee. 

" 
....

-place where a prisoner happens to be,
if the prisoner is under arrest. Thus,
it may be confinement en route from
:another jurisdiction or confinement un-
oder police surveillance in a hospital
-that.has no prison ward. People ex
-rel. Broderick v. Noble, 26 h'Iisc.2d
'903, 207 N.Y.S.2d 467 (S.Ct. Bronx
"1960); People ex re!. HigginS v.
'Close, 12 B sc.2d 901, 177 N.Y.S.2d
.zt56 (Dutch Co.Ct.1958); People ex
rel. Cohalany. Warden of City prison,
-96 N.y.S.2}!749 (S.Ct.Br0nx 1950).
-: id. bi!l is pending.be_f_ore thei964

• 
subd: 4). The idea behind this is to leave the prisoner with some ieward'
for his good behavior if the Parole Board has refused to release him.2i

The new law provides that every prisoner confined in a state prison or"
penitentiary for an indetm J_uate tm n (except a term of one day to life),;
may receive a 2-day per month reduction in his maximum term for good
conduct, and a 3-day per month reduction in his max6mum tm n "for

,meritorious progTess and achievement in a h'eatznent progx'am to which,
he has been assig ned.'' The reduction allowable on. the maximlun tei n:
is not to exceed t -o months per year. Pi isoners are released automatic--
ally when the time earned equals the hne that remains to be served, but
remain 1ruder the supervision of the Board of Parole lm the exph.atioa
of the maxdmum sentence imposed by the cmlrt. Also, all the above-
described provisions with respect to detm iua ion of the time ac-
tnlally to be allowed on minimlun sentences will apply to detmzninaGon
of the ti_me actually to be allowed on maximum sentences.

Time-off for good behavioi" cannot be allowed on jail time. Correction
Law, § 231. And good behavior time allowed on the maximum sentence
cannot be used to reduce it below the minimlnn imposed by the com- .
Good behavior time allowed on the minimum sentence cannot be used to
reduce the minim un in a state prison to less than one year, exclusive
of jail- me,c2

Place of Confinement 
" -

Section 70 of the Com'ectzion Law provides that there shall continue te
be maintained for the secllrity and reformatinn of prisoners of t s state,.
six prisons for men. And section 90 of that chapter provides that there.
shall be one state prison for women. : :

In €onnecgou with the sentencing of women, it is important to note.
that.when a woman is convicted of a felony and sentenced to a term of
one Year (or more), the sentence must be to a state prison (Penal Law,
8.2187). Thus, it would seem that Penal Law, section 2182, subd. 1, per-
mitt2ng imprisonment for a term of one year to be in a eountT jail (which:
cannot be used for the confinement of convicted: felons anyway [Cot-
reckon Law, § 500-a]), penitentiary or state prison does not apply= to
,vomen. 

....

• The names and locations of the vai ious state prisons are as follows
(Cmrection La)v, §8 70, 90) :

' iVakne 0f Prison
7.

Attiea Prison
. Auburn Prison

-;. _ Clinton :Prison
: Sing Sing Prison ....

: WallkiK Prison
Green ttaven Prison

• State Prison for Women

21 In approving this bill, Governor
Rockefeller Stated (]Hem'. April 24,
1962) :

The entire question Of sentencing
and punishment of criminal offenders
continues to be the subject of re-
view by ae Temporary State Com-
mission on :revision of the Penal .
I w and the Criminal Code/ The
Commission can appropriately con-
sider experience under the prbvisidns
of this bill." .

22 There seems to be no authority
either way on the question of whether
jail time itself can reduce the term:

Location

Attica, Wyoming Country
Aubm'n; Cayuga County
Dannemora, Clinton Count;y
Ossining, Westchester Cmmi -
Wallkfll, Ulster Connt-y
St m nville, Dutchess County
Bedford ] lls, Westchester" Cbnn y

that must be served within the walls
of a state prison to less than one year.
One can easily envision a sentence with
a minimum of 1 year and 3 months.
where the offender has 4 montlis jail
time l:o his credit and thus is :e!igible-
tO be onsidered for parole after 1i'
months inprison. Perhaps the reason
there is no= authority is that, i :[934":
and 1953, the Attorneys Genera! ex-
pressed opinions that jail time can re
duce the minimum to be served within
a-state prison to less than one year,
(1934 Ops.N.Y.At ='y Gem, 450-451.:=
1953 Ops.N.Y.Att'y Gem, 154).

Law, § 2193). This credit is called "jail time". It is applied against a
prisoner's minimum tm n to advance the date of his eligibility for parole
and agains his maximum tm n to terminate the sentence sooner.

Cmiously, the legislature has not provided any credit for t-hne in con-
finement after conviction but before the prisoner's am'ival at the insti-
tution in which.the sentence is tm be served is, and the com'ts have held
that no credit for such thne can be allowed. Bretfi v. Eastman, 16 App.
Div.2d 1027, 230 tq.Y.S.2d 53 (4th Dept. 1962) ; People ex tel. Jackson
v Weaver, 79 A Div 88, 108 NY.S.2d 653 (3d Dept. 1951). How-
ever, the Suprem

P
om'

" 
for.Bronx'Cmmty (Chimera, J.) has held that

credit for this time should at least be allowed in a case where a person
who was sentenced to an instzihition under the jurisdiction of the New
York Ciby Department of Com'ection was held in a deten 0n faeillby

f that Department while awaiting transfer to the instit:ation to Which
he had been sentenced. People ex tel. Ianekos v. l oble, 26 sc:2d
-460, 207 N.Y.S:2d 501 (S.Ct.Bronx 1960).

In addit ion to the automate i'eduction for jail time, a prisoner may
:be granted a reduction in the minimum and maxim un tmzns of his sen-
±ence as a-reward for good behavior. Cm ectlon Law, § 230. The Cor-
rection Law pro ddes that every prison (and penitentiary) is to have
a board which mus meet every month and determine the amount of
good behavior time (within the limits prescribed by statute) to be al-
lowed to each prisoner (id., § 235).i The board's decision is made

dthin the f 'amework of r fles formulated by the Commissioner of Cor-
rection (id., § 23 ) and the board has sta tory authority to grant the
allowance in full or in part, to withhold the allowance for the month in
quesgon, or: to revoke allowances granted in prior months (id., § 235).
The action of the board in granKug or withholding these allowances is
not reviewable if done according to law ; but in all cases where the board
withholds or revokes the a!lowance, it must forward a written report of
its reasons for such action to the Commissioner of Correcti0n (id., § 235).

The amount of reduction that may be 
'allowed 

On the minim nn term s
10 days per month, not to exceed four'months per year (Com'ecti0n La ,
§ 230, subd. 2). The effect of'tiffs allowance is to accelerate the date
when the prisoner is eligible to be considered for parole and.it cannot
be applied for any purpose (even if parole is denied) against the maxi-
m un of an indetm ninate term. People ex tel. Clemente v. Warden of
Auburn Prison, 9 N.Y.2d 216, 213-1q.Y.S.2d 55 (1961).2o In other words,
if an offender is sentenced to an indetm ninate term of not less than 15
nor more than 30 years and is credited with all the good behavior time
:he can earn, he is eligible tO be considered f0r parole after serving ten
:years of his sentence (ass mfing no jail tdme) and this--although a very
iimportant benefit--is the only benefit of the 10-day per month allowance.

By vii'rue of a 1962 law, a prisoner serving an indetm ninate sentence,
. lso can earn a reduction of his maximum term (Correcgon Law, § 230,

)"
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Law, § 2193). This credit is called "jail time". It is applied against a:i''
prisoner's minimum term to advance the date of his eligibility for parole :!ili!
and against his maximum term to terminate the sentence sooner. : :

Cm iousiy, the leg slatui'e has not provided any credit for time in con-
fmement after conviction but before the prisoner's arrival at the insti-

tion in which the sentence is to be served is and the courts have held
that no credit fro" such time c an be allowed. Bretti v. Eastman, 16 App. ?J
Div.2d 1027, 230 N.Y.S.2d 53 (4th Dept. 1962) ; People ex rel. Jackson 

.....

v. Weaver, 279 .2pp.Div. 8S, !08 I .Y.S.2d 653 (3d Dept. 1951). ] ow-
ever, the Supreme Com't for Bronx County (Chimera, J.) has held that
credit for this tifue should at least be allowed in a case where a person
who was sentenced to an institution under the jm'isdiction Of the New
York City Deparhnant of Correction was held in a detention facility
of that Department while awaiting transfer to the insti ltion to which
he had been sentenced. People ex re!. ] ianekos v. Noble, 26 l%'fisc..2d ?;
460, 207 RI.Y.S.2d 501 (S.Ct.Bronx 1960).

In addition to the automatic reduction for jail time, a prisoner may
be granted a reduction in the minimlun and maximum tei ns of his sen-
tence as a reward for good behavior. CoiTection Law, § 230. The Cor-
rection Law provides that every prison (and penitentiary) is to have
a board which must meet every month and determine the amount of
good behavior time (within the limits prescribed by statute) to be al- i:
lowed to each prisoner (id., § 235).i9 The board's decision is made
within the framework of rules formldated by the Commissioner of Cor-
rection (id., § 234) and the board has stahltory authority to grant the
allowance in full or in part, to withhold the al!owance for the month in
question, or to revoke allowances granted in-pl-ior months (id., § 235).
The action of the board in. granting or withholding these allowances is
not reviewable if done according to law; but in a!l cases where the board
withholds or revokes the allowance, it must fo! vard a wri en repor.t of
its reasons for such action to the Commissioner of Correction (id., § 235).

The amount of reduction that may be allowed on the minimum term is
l0 days per month, not to exceed fol r months per year (Correction Law,
§ 230, sub& 2). The effect of this allowance is to accelerate the date

• when the prisoner is eligible to be considered for parole and it cannot
be applied for any pltrpose (even if parole is denied) against the maxi-
mlun of an indeterminate tei n. People ex re!. Clemente v. Warden of
Aublum Prison, 9 N.Y.2d 216, 213 N.Y.S.2d 55 (1961). '° In other words,
if an offender is sentenced to an indeterminate term of not less than 15
nor more than 30 years and is credited with all-the good behavior thne
he can earn, he is eligible to be considered for parole after seiwing ten
years of his sentence (assluning no jai! time) and this--although a very
important benefit--is the only benefit of the !0-day per month allowance.

By virtue of a 1962 law, a prisoner serving an indetei ninate sentence,
also can earn a reduction of his maximlun term (Correction Law, § 230,.

place where a prisoner happens to be,
if the prisoner is under arrest. Thus,
it may be confinement en route from
another jurisdiction or confinement un-
der police surveillance in a hospital
tha-t has no prison ward. People ex
rel. Broderick v. Noble, 26 h isc.2d
903, 207 N.Y.S.2d 467 (S.Ct. Bronx
1960); People ex rel. tIiggJns v.
Close, 12 h isc.2d 90!, 177 N.Y.S.2d
456 (Dutch Co.Ct.1958); People ex
rel. Cohalan v. Warden of City Prison,
96 N.Y.S.2d 749 (S.Ct.Bronx 1950).

i9 Prisoners serving terms of one
day to life are not eligible. Prisoners
serving terms with maximum of life
are eli ble for reduction in.minimum
only. Correction Law, § 230.

20 The reduction can, however, be
granted to a prisoner serving a deft-
nite sentence (Correction Law, § -530).
and when such a prisoner has served
his time as so reduced, h.e is auto-
matically released. ] Iowever, .until the
expiration of his term, he has the
same status as a parolee.

is A bill is pending before the 196
Legislature to correct this.

\
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subd. 4). The idea behind this is to leave the prisoner with some reward
for his good behavior if the Parole Board has refused to release him.21

The new law provides that every prisoner confined in a state prison or
penitentiary for an indeterminate term (except a term of one day to life),
may receive a 2-day per month reduction in his maximmn term for good
conduct, and a 3-day per month reduction in his maxflnmn term "for
meritorious progress and achievement in a treatment program to which
he has been assigned." The reduction allowable on the maximmn term
is not to exceed two months per year. Prisoners are released automatic-
a]ly when the time earned equals the time that remains to be seiwed, but
remain under the supervision of the Board of Parole until the exph-atiqn
.of the maximmn sentence imposed by the court. Also, all the above-
described provisions with respect to determination of the time ac:
tually to be allowed on minimmn sentences will apply to determination
of the time actually to be allowed on maximmn sentences.

Time-off for good behavior cannot be allowed on jail time. Correction
Law, § 231. And good behavior time allowed on the maximmn sentence
cannot be used to reduce it below the minimum imposed by the court.
Good behavior time allowed on the minimum sentence cannot be usedto
reduce the minimum in a state prison to less than one year, exclusive
of jail time.22

Place of Confinement :
Section 70 of the Correction Law provides that there shall continue-t6;

be maintained for the security and reformation of prisoners of this s%a e,
six prisons for men. And section 90 of that chapter provides 

•thatthe2e-

shall be one state prison for women. ::
In connection with the sentencing of women, it is important to ote.

that when a woman is convicted of a felony and sentenced to a tern o [!
one year (or more), the sentence must be to a state prison (Penal Law,.
§ 2187). Thus, it would seem that Penal Law, section 2182, subd. !/Per-
mitting imprisonment for a term of one year to be in a cmmty jail (WhiCh
cannot be used for the confinement of convicted felons anyway [CO
rection Law, § 500-a]), penitentiary or state prison does not apply @:
women. •

The names and locations of the various state prisons are as To]laWs
(Correction Law, §§ 70, 90) :

Name of Prison

Attica Prison
Aubmm Prison
Clinton Prison
Sing Sing Prison
Wallkill Prison
Green E[aven Prison
State Prison for Women

21 In approving this bill, Governor
Rockefeller stated ( em. April 24,
1962) :

"The entire question of sentencing
and punishment of criminal offenders
continues to be the subject of re-
view by the Temporary State Com-
mission on revision of the Penal
Law and the Criminal Code. The
Commission can appropriately con-
sider experience under the provisions
of this bill."

22There seems to be no authority
either way on the question of whether
jail time itself can reduce the term
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Location :: ; ::

Attica, Wyo g Conn y ::::?({:::
Auburn, Cayuga County
Dannemora, Clinton Cou y : i ii:
Ossining, Westchester Co ty-( i,
Wallkill, Ulster County : ,? .:
Stormville, Dutchess Coun jr i' ::: ::
Bedford Hills, Westchester :Cbun ....

that must be served within ,!waiis:
of a state prison to less than oneyear. /:
One can easily envision a sentence th. •
a minimum of 1 year and 3.m0nths; ::: :
where the offender has 4 months ?jail:" >/
time to his credit and thus:is:eiigib16:, ;
to be considered for parole'after;E]L: .: :
months in prison. Perhaps e/rea qn:! : :
there is no authority is that,:

'm
/X934 =: :/=

and 1953, the A orneys :
pressed .opinions that jail e' : i=:
duee the minimum to be
a state prison to less

1953 Ops.N.Y.Att y Gen., 154) i:!:" :i:: : ::.
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Reformatory Terms for Persons Convicted of Felony
A defendant convicted of a felony and sentenced between his or her

16th and 30th birthdays may, under certain circumstances, receive a re-
fmanatory term; i. e., a sentence to imprisonment for an indefinite pe-
riod (not to exceed five years) during which the defendant may be parol-
ed at any time and discharged at any time.

] [ore specifically, a male between the ages of 16 and 21 years 23 con-
victed of a felony, including a felony punishable by a term of one day
to llfe, but excluding a felony punishable by death or life imprisonment
(Penal Law, § 218 -a) ; a male between the ages of 21 and 30 years, con-
victed of a felony and not previously convicted of a crime punishable by
imprisonment in a state prison (id., § 2185) ; and a female between the
ages of 16 and 30 years, convicted of a felony, and net previ.'ously con-
victed of a crime plmishable by imprisonment in a state prison (id:, §
2187-a) may in the discretion of the court be sentenced to a reformatory
term.

A comparison of the provisions applicable to the three groups (males
between 16 and 21, males between 21 and 30, and females between 16 and
30) reveals that the legislah re has specified that a reformatory term is
not available in the case of a male bet veen the ages of 16 and 2! con-
vieted of a crime punishable by death or life imprisonment (Penal Law,
§ 2184-a), and it has omitted this lindtation in the statutes authorizing
reformatory teiuns for the other two groups (Penal Law, §§ 2185, 2187-a).
Although no case has been found that deals withthls issue, it is difficult
to believe that there should be such a distinction. In any event, it seems
that statutes prescribing death or life imprisonment are mandatory and
exclusive (see" l [c] [ugh v. Joyee, 2 App.Div.2d 976, !57 N.Y.S.2d 129
[2d Dept. 1956], and, hence, outside the scope of Penal Law, sections 2185
and 218/:a. Another distinction between the Statute authorizing are-

and in such cases the court could sen-
"tence the offender to life imprison-
ment (Penal Law, § 2191). In fact,
even if the Court.sentenced the offend-

.er to a reformatory term for such a
crime, he could be confined indefinitely,
which might mean for life. See People
ex rel. GuarigHa v. Foster, 275 App.
Div. 893, 90 N.Y.S.2d 238 (4th Dept.
1949), aff'd mere. 301 N.Y. 515. In
1932 the legislature established maXi

23 The term "between-the ages" as
used in reformatory sections means be-
tween those birthdays on the date sen-
tence is imposed. People v. Schneider,:
276 App.Div. 781, 92 N.Y.S.2d 649 (2d
Dept. 1949); see also:1955 Ops.N.Y.
Att'y Gen:, 192-193.

24 Prior to 1932 there st l were
crimes punishable by mprisonment
for not less than a certain number of
years with no maximumprescribed,
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B. "STATE I%EYOI%:ATOI%Y

The 5udgment and sentence of the court must speci , the place of. im-
prisonment (Penal Law, § 2180), and when the place is a state prison,
the jud cunent specifies the prison that is designated as a receiving and
classification institution for the judicial distwict in which the court is
located (Penal Law, § 2198). An exception is made in the case of males
between 16 and 21 years of age, and males between 15 and 16 yeaxs of age
convicted pursuant to indictments chaxging ciimes punishable by death
or life imprisonment. When such persons are sentenced to a state prison
term they must be committed to the Depal unent of Correction's Reception
Center at Elmira, New York, rather than to the pi ison that serves as a
reception center for the comb's 5udieial district (Coiwection Law, § 61;
Penal Law, § 2186).

It should be noted that the Commissioner of Correction is not bound to
retain the prisoner at the place of commitment specified in the judgznent
and sentence: the Commissioner has the power to h'ansfer inmates-
fx'om one state com'eetional institution to another (id., § 6-a).

fm natory term for males between 16 and 21 and the statutes dealing
with the two other groups, is that the latter axe applicable only the per-
son "has not theretofore been convicted of a crime punishable by imprls:
onment in a state prison" (Penal Law, §§ 2185, 2187, 2187-a) while the
former contains no such limitation (id., § 2!84-a).

When the Court imposes a refmunatory term, it has no power to fix
or limit the duration of that tmma (Penal Law, § 2195). The prisoner is
committed to a reformatory or to the reception center (see infx'a), asthe
case may be, and thereafter, is confined under a standard refmunatory
teiwl for persons convicted of felonies (Correction Law, § 288).

The refoimaatory term for a felony is an indefinite one which may be
terminated by the Board of Paxole. Although it has neither a minimum
or maxSnlun, as such, it cannot exceed five years (including jail time).
Penal Law, §§ 2184-a, 2185, 2187-a; Correction Law, § 288. The Board
of Parole determines fitness for release and may at any time grant pa-
role, conditional release or absolute release and discharge.

Parole or conditional release does not effect a termination of the sen-
tence. The person paroled or conditionally released remains 1ruder the
supervision of the Board of Parole (Correction Law, § 282) and in the
legal custody of the Depaxhnent of Correction (id., § 28!), subject tO
being retaken for a parole violation (id., § 283), until expiration of the
five-yeax maximum or lmtil absolute release, whichever is sooner (id.,
§ 281). Absolute release ti mcates the term before the expiration of the
five-yeax maximum. It is granted to a person when the Board believes
"there is a sh'ong or reasonable probability that if discharged, he wil!
remain at liberty without violating the law and that his release is not
incompatible with the welfaxe of society." (id., § 281, sub& 3)..

t%efornmtory Terms; Commitments for Offenses Less Than Felony
refmlnatory term for a male or female committed for an offense

less than felony is an indefinite term not to exceed three years, And,
except for the fact that the maxWinum duration of this term is three years
instead of five years, the term is precisely the same in every respect as a
reformatm:y term for a felony. Correction Law, §§ 28!, 288, 29!, 31_l
(e); Penal Law, §§ 2184-a, 2187-a; Code of Cr.Proc., §§ 891:a, 913-c,
9!3-m; Family Court Act, § 758 (e) ; New York City Criminal Court Act,
§ 82(3).

!. Offenses Less Than Felony; i Iales
Penal Law section 2184-a provides that where a male between the ages

16 and 21 years is adjudicated a juvenile delinquent, found to be afsorderly 
person or a vagrant, adjudged a war axd or a youth 

offender, or found guilty of any offense or of a misdemeanor the court--
in lieu of any other sentence--may impose a reformatory term. (The
actual commitment of a male between the ages of 16 and 21 years, who
is sentenced to a reformatory teiun, must be to the Department of Cor-
rection's reception center [see, inf_ra]). Thus, in almost every case
where a male between the ages of 16 and 21 is convicted in a crim-
ina! proceeding of something less than felony . 5 or adjudicated in a quasi

ma for these crimes (L.1932, Ch.
275) and it also was in that year

• that Penal Law, § 2184-a was add-
ed (L.1932, Oh. 414, § 2). Prior
to 1932 there may have been re-
inctance to include a. limitation with
respect to life imprisonment in Penal
Law, §§ 2185 and 2187 because of the
possibility that they might be inter-
preted as not applicable to crimes

N.Y.Proposed Penal Law %4 Spec.Pamph. 2

with no maximum. Since the possibil-
ity of any such danger was obviated in
the same year that section 2184--a was
added, it is not .surprising that the
limitation" was included in that sec-
tion. . .: 

•

2 Infractions do not seem to be in-
cluded. There also are other things
that would not be included, e. g.. an
adjudication that a person is a tramp
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crimina! prcceedlng because of having eommi ed any crimina! act, the
court has discretion to sentence him to a state refol natory term.

With respect to juvenile delinquents, Penal Law, section 218 -a applies
only to cases where the delinquent is adjudicated2G after his 16th birth-
day. However, Family Court Act section 758(b) provides that the faro-
fly court has authority to ccnnnlt, for a state reformatory term, a juve-
nile delinquent who was 15 years of age at the time he committed an
act which would be any one of a number of specified felonies had it been
committed by an adult, and this section does not limit the Family Cour
to cases where the delinquent is adjudicated after his 16th birthday.

Wayward minors are persons between the ages of 16 and 21 who are
adjudicated to be, or in danger of becoming, morally depraved (Code
of Cr. Proc., § 913-a). As to this class of per'sons, the court's discretion
1o commit to a reformatory is limited by a legislative direction that inso-
far as practicable, the minor should fn'st be placed on probation. Com-
mitment to a refolunatory may be made only "if such minor, by reason of
delinquency or other adequate reason, is not a fit subject for probation"
(ifi., § 913-c).

There do not seem to be any problems with respect to the statutes that
deal directly with the othm• classes of offenders mentioned in Penal Lawr
section 218 -a; viz., youthful offenders (Code of Cr.Proc., § 913-m) ; dis-
orderly persons (Code of Cr.Proc., §§ 899, 911); 7 vagrants; and persons:
convicted of offenses or misdemeanors.

It might be noted, that although there is statutory autho! zation for a
state reformatory eommit-ment in the case of a male between 16 and 2I
years convicted of a felony or an offense less than felony (Penal Lawr
§ 218!-a) ; a male be veen 21.and 30 years convicted of a felony (id.,
§ 2185); and a female between 16 and 30 years convicted of a felony
or an Offense less than fel6ny (id., § 2!87-a), there is no pr0 dsion au-
thorising a state reformatory commitment in the case of a male between
21 and 30 years convicted of an offense less than felony.

It also might be noted that there :may be a question as to whether the
Cl alnal Cmtrt of the City of New York has jm sdiction to sentence
miles convicted of the offense of disorderly conduct (see Penal Lawi §§
722, 722-a, 722:b, 723) or of vagrancy (Code of Cr.Proc., § 887) ton state
reformatory. Section 83 of the New York City Criminal Court Act pro-
rides that the court may dispose of such cases in one of six specified ways,
and commitment to a state reformatory is not emunerated therein.

2. Offenses Less Than Felony; Females
Penal Law, § 2187-a vests the court with discretionary authority to

impose a reformat0ry term in lieu of any other sentence where a female
between the ages of 16 and 30 years has been convicted of any one of a
number of specified things, or adjudicated a wayward minor or youthfuI
Offender.2s

A.IP.

dure (last amended in 1944 [Ch. 58] )
a person adjudicated to be a disorderly
person may be bound out in some
lawful calling as a servant, apprentice,
mariner or otherwise until he be of
age, if a minor; otherwise, for one
year. This binding out has "the same
e ect as the indenture of an appren:
rice."

2SThis section does not mention
juvenile delinquents, or persons con-
victed of an offense. However, note
that Family Court Act, § 758 is appli-
cable to females as well as males.

:/!

(Code of Cr.Proc., § 889; Penal Law,
§ 2370) or a determination on a charge
against a person under 18 years for
purchasing an alcoholic beverage
through fraudulent means (Penal Law,
§ 496).

2G It is not clear whether this means
adjudicated or actually committed (see
Family Court Act, § 753). It prob-
ably means committed (Cf. 1955 Ops.
N.Y.Att'y Gen., 192-193).

27 In passing, it is of interest to note
that under the provisions of. section
910 of the Code of Criminal Proce-

Trainingto the categories of offenses for which a reformatcry termmay
be imposed upon a female under this section, the first nonfelony category,
which is category "(2)" of the section, covers women:

"(2) convicted by any court or magistrate of petit larceny or va-

grancy 
mder subdivision three or four of section eight hundred

eighty-seven of the code of criminal procedure, of habitual drunken-
ness, of being a common pros tute, or frequenting disorderly houses
or houses of prostitution."

With respect to "petit larceny," misdemeanors are mentioned as a class
in category "(3)" of this section, and in view of the recent vintage of
the section (L.1954, Ch. 803, § 47), it is surprising that this clone is
singled out. As for vagrancy (the long description of specific acts, in
category "(2)," may or may not be simply an enumeration of some of the
things set forth in subdivisions 3 and 4= of section 887 of the Code of
Criminal Procedure), it is interesting to note that category 

"(2)" 
author-. . . . -

izes reformatolW treatment for women %onwcted o acts speco'cffi:m s:b
,divisions 3 and of section 887 of the uo(le o tszlmlna rluceu ,
section 891-a of the Code, which deals specifically with reformatory terms
for vagrants, merely prescribes a refolanatory telmi for a female 

"convict-

.ed of a violation of subdivision f°ui; of section 887 A!so, it seems that
there is no provision at all authorizing a reformatory term for a female
,convicted of vagrancy under any of the other subdivisions of section 887.
of the Code (except for a female over 16 years of age committed as a
yam'ant, by a court in New York City, or Nassau or Sttffolk County, to

.a rivate incoiqoorated charitable institution and rejected by that insti-
tution [Correction Law, § 311]), .

Category "(3)" of Penal La v, § 2187m, covers women: 
"(3) 

convict-
ed of a misdemeanor," and there seems to be. no problem with respect to

±his.
Category "(4)' Of Penal Law, § 2187-a, covers women 

". 
....

"( ) committed under the provisions of section one-hundred twentY-
t vo of the New York city criminal courts act, chapter six hundred
fifty-nine of the laws of nineteen hundred ten, as renumbered by
chapter seven hundred and forty-six of the laws of nineteen hundred

ed"thirty-three, and as amend • . • _.

, an " e refers to a provision in the old New York City Glum-"The c uoted l g-sag • " ' t
,,1 ourts Act (. 122) authorizing the New York'City lEEa s ates _Co.ur.
o-' n;pose a state-reformator3; sentence upon persons arrested m hv City

and convicted of offenses paralleling the vagTancy offenses enumerated in
.category "(2)" discussed, supra. The New York City Ciiuiinal Courts
Act was repealed by the 1962 Le slahu'e, and some of the provisions of
section 122, including the reformatory provision, are now in section 82
of the new act. ttowever, the legislattu'e has not Changed the reference
in Penal Law, section 2187-a, and, consequently, as of September !,1962,

his reference became obsolete.
Category "(5)" of Penal Law, section 2187-a, applies tow, omen: j( )d

convicted and committed trader the provisions ox section eignv nunm'e
=ainekT-cne-a of the code of criminal procedure." As pointed out in con-
nection with category "(2)," supra, section 891-a of the Code isthe sec-
±ion that specifically authorizes reformatory punishment for vagrants
convicted under subdivision 4 of section 887 of the.Code;In view of the

that care o "(2)" specifically refers to subdivision 4 of section887
Tact g ry ,, ,, "
'of the Code, there seems to be no need for eate=ory (5)• 

......

Category "(6)" of Penal Law, section 187 a, covers wayward minors
• and youthful offenders.

Category "(7)" of Penal Law, section 2187 a, covers Women 
"(7) 

com-
nitted trader the provisions of section seventeen of chapter seven hun-
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dred sixteen of the laws of nineteen hundred fifty-one." This reference
is to the Gh'ls' Term Court Act for the agish'ates' Courts in the City
of New York, which was repealed by the 1962 Legislature, effective Sep-
tember 1, 1962 (L.1962, Ch. 705, § 3). The Legislahu'e does not appear
to have deleted or changed the reference.

Category "(8)," the last category listed in Penal Law, section 2187-a,
applies to females: "(8) committed under the provisions of section three
hundred and eleven-c of the correction law." Section 31! of the Cor-
rection Law is limited to cotu'ts in the city of New York and inNassau
and Suffolk Counties. Essentially, it authorizes these courts to commit
dissolute females including vaga'ants to certain incorporated charitable
refonnatm4es. Para aph (e) of that section (and not para 'aph (c) as
specified in Penal Law, § 2187-a) provides these courts with authority
to re-commit a female to a state reformatory if she is rejected by the
charitable instihltion as "tmfitted to benefit by the discipline and h'ain-
ing of such insttutibn.."

29 Tim Commissioner. of Gorrection
also has authority to transfer pris-
oners from a state prison to a reform-
atory and in such a case, the prisoner

be confined in the reformatory but
still will be subject to all the terms
and conditions of his state prison sen-
tence. Correction Law, § 293.

a0 None is needed for males between
the ages of 21 and 30 years, because
males between, these ages cannot be
sentenced to a reformatory term for
an offense less than felony.
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The fact that a person is commltted to a reformatory or to th.e recep-
tion center (Correction Law, § 6!) for a reformatory tei n does not neces-
sa.ril.y mean that he or she will be confined in a reformatory. The Com-
nussioner of Correction has the authority to 'ansfer reformatory prison-
ers to any institution under the jurisdiction of his departznent or (in the
case of a person under 21 years of age) to an instStution under the juris-
diction of the Department of Social Welfare. Com'eetion Law, §§ 6-a,
63, 279-a.29 Section 63 of the Correction Law provides a limitation on
this power, to the effect that "only persons convicted of a felony may be
confined in a state prison." This section, however, is in A cle 3-A
which deals 5dth the commltznent and transfer of males between 16 and
21 years of age, and there is no similar statutory limitation directly ap-
plicable to females.3°

When a prisoner sentenced to a refolanatory term is h'ansferred to
another institution, such as a state prison, his confinement is governed
by the laws applicable to that institution but his parole and discharge
still are governed by the laws applicable 1o reformatory tenus. Correc-
tion Law, §§ 63, 279-a, 288; people ex tel. Ward v. Jackson, 286 App.
Div. 942, l t3 N.Y.S.2d 26 (3d Dept. 1955), aff'd mere. 3 N.Y.2d 1020, 170
N.Y.S.2d 356.

It should be noted that the 'ansfer of a reformatory term prisoner
to a state prison could result in the prisoner's confinement in that prison
--subject to state prison l les and disdpEue--for a longer period than
the mammum period he could have been forced to selwe had he been sen-
fenced directly to a state prison. Thus, a prisoner convicted of attempt-
ed Grand Larceny in the second de -ee (Penal Law, § 1296), punishable
by a mammum term of 21/2 years (id., § 261, sub& 2, § 1297) could be
sentenced to an indefinite term with a ma mm of five years and kept
in a state prison for the entire five years. Cf., People ex tel. Ward v.
Jackson, supra.

Place of Confinement

i

q

The names Of the vai4ous reformatories and the rules wlth respect,tb
dh.ect commi nents are as follows (Correction Law, § 270) :

Name of Reformatory Location Commitment

Elmira Reformatory Elmira, _, ales between 21 and 30,
Chemung county committed pursUant to

Penal Law, § 2185.

restfleld State Farm Bedford ] tills, Females between 16 and
-Westchester county 30, committed pursuant

to Penal Law, § 2187-a.

restern Reformatory for
"Women

New York State Voca-
tional Institution

Great -k[eadow Corree-
, tional Institution

Woodbourne Correctional
Institution

The Youth Rehabilitation
Facility 31

Albion,
Orleans county

West" Coxsackie, By transfer only.
Greene county

Comstoek, 
"

ashington county
14

oodbourne,
Sullivan county

A !! males between the ages of 16 and 21 years (except mental defec-
tives) who are committed to an institution under the jurisdiction of the
Department of Correction must be committed to the Department's recep-
tion center at Elmira for classification, program-planning and h'ansfer
(Correctlon Law, § 61, sub& 1). Prisoners so committed are not deemed
pm nanent inmates of: the reception center: they are confined there only
mtil h.ansfer (id., Sub& 3). Thus, a male between these ages who is sen-
tenced to a refol natory term is committed by the court to the same pmce
as he would be committed if he were sentenced to a state prison tm n
and his place of confinement is assigned later. Although the commit-
ments are the same, a reformatory sentence can be told apart 

'om 
a

stateprison sentence by the fact that when the court imposes a reform-
atory sentence, it does not determine or fix the term of the sentence (id.,
§: 6I, sub& 2). When the Court does fix the term of the sentence (as a
prison term), the prisoner must be confined in accordance there dth
(id., § 61, subd. 2, § 6' ). :

l [ales between the ages of 21 and 30 years who are given reformatory
terms are sentenced and committed to the Elmh'a Reformatory (Penal
Law, § 2185; Correction Law, § 270) and females who are given reform-
atory terms are sentenced and committed either to the Wes field State
Farm at Bedford ] _ills or to the Western Reformatory for Women lo-
cated at Albion. Penal Law, § 2187-a; Correction Law, § 270.

It is of interest to note that the superintendent of each of the dh'ect
continent reformatories has the authorit. tO <ke a d ter.mi o 
that a person commi4ted to his reformatory is mentally or pnymcauy -
capable of participating in, or being materlally benefited by, the treat-
ment of the refol natory and the superintendent can--after the exph'a-
tion of 60 days snbsequent to admission of that person to the reforma-

al This reformatory consists of such
conservation work camps as the Com-
missioner of CorrectiOn shall from
time to time establish for males who
were between the ages of :[6 and 21
at the' time of the comnlission of the
act for whicli they were committed.
The Commissioner has the authority
to transfer males between the ages of

121 and 25 years to this facility but
the number of such transferees cannot
exceed 20 per cent of the total inmate
population ill .'u y one camp. Correc-
tion Law, § 314. Curiously, there
seems to be no authority for the treat-
ment of juvenile delinquents in this
facility, or in a resident, parole fa-
c ty (Correction Law; § 315).
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±ory return the person to the sentencing eour to be resenteneed and
.dealt with in 11 respects as though he had not been so committed (Cor-
reegon Law, § 279)• It also might be noted that whenever the Commis-
sioner of Correction is satisfied that a direct commitment reformatory
is over-crowded, he may advise the committing court of that fast and
- he court thereupon resentences the offender (id., § 278).

As for the reception center, the director only has authoiity to rehu'n

persons 
"not properly committed," and the Commissioner of Correction

may returm persons where the facilities to Care for them are over-crowd-
ed. In such a case, the court may resentence to an institution outside
the jurisdiction of the Department of Correction, or make any other dis-

position 
in accordance with law (CoiTectlon Law, § 61, subds. 5, 6).

: ..... SURVEY: ASOF 1963 . 
"

O. OITY I%EPOI%I%LTOI%Y

A_rticle 7-A of the Correction Law (§ 200 et 
'seq.), 

which is the
successor to the Parole Commission Law (L.1915, Ch. 579), provides
:authority for a separate sentencing setup in cities of the first class.
Since the pin:pose of this Article is piimarily to provide for refol natory-
type sentences in such cities, it is relevant to consider it at this point,
rather than after all the state-wide procedures have been discussed•

If a city of the first class has a department of correction dth jur is-
• diction over a workhouse, pei itenti xy and a refoi n tory, the city may
create its own parole commission (Correction Law, §§ 200, 201, 202).
Once the parole commission has been established, any perso who is con-
victed withi the city of a crime or :an offense and sentenced to an in-
stitution 1ruder the jurisdiction of the city's, department of correction
TaUSt be sentenced to either the penitentiary, the workhouse or the re-
formatory (id., § 203). .

If the court sentences the offender to the penitentiary or refoi natory,
the sentence is for a refoi natory term. But, if the court sentences the
-offender to the workhouse, the sentence must be for a fixed period not to
-exceed six months, unless the charge involved is: (!) vagTaney;
(2) disorderly conduct; (3) public prostitution; (4) soliciting on streets
or in public places for the pulposes of'prostltutlon; or, (5) a violation
of section !50 of the Tenement ]Eouse Law or section 350 of the ±A{ultiple
Dwelling Law (CoiTection Law, § 203[c]).s2 When a defendant
s convicted of one of these charges and has twice been convicted dur-

ing the preceding 24 months or three or more times convicted during any
period, of any of the.specified charges, the corn•t=-if it sentences the
offender to the workhouse---imposes a refoilnatory reign.

The reformatory-type sentences, provided in Ax icle 7-A are similar
in nature to state reformatory sentences but are called "indeterminate"
sentences (which is somewhat confusing since the worn "indetei Hnate"
also is used to describe a state prison sentence). Correction Law,
§§ 202(c), 203(c), 204. As in the case of state-reformatory sentences,
:a cour imposing an "indetei mnate sentence cannot fix a minimum or
maximum term and the sentence can-only be terminated by a board of
parole (in this case the city's parole commission). ] owever, 

"indeter-

ninate" sentences to a penitentiaiT cannot exceed tlu.ee years (id., § 230
mdeternnnate" workhouse cannot exceed two[b]) and "" " sentences to a

:years, including ail time (id., §§ 20310], 204[b])• There is no provi-
sion in A!'ticle 7--A- imposing a limitation on the duration of the term

32 ] xcept for the offense of disor- be noted that the Tenement ] ouse
-derly conduct and some forms of va- Law, specified in category 

"(5)," 
was

grancy, all of these offenses and sec- repealed in !952 (L.1952, Ch 798).
ions deal with prostitution. It should ....
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of 
an ,,indeterminate" sentence to a city reformatory (CorrecHonLaw, 

'

§ 203[d]).33 •
A!so, 

as in the case of state-reformatory sentences, the parole commm-
• role conditionally release, discharge, retake or reimprison
C2: 7 ted fOrd reformatm term (0orrcetio ? 0 o)
nd the sentencing court has no authoi ty to reconnnenu n i

" Peole v Tower, 308 N.Y. 123, 123 N.E.2d 80.5 [195 ]).
imprisonment (. , P . • -- =, + .... the arole commission cannot
But. unlike a sta e reloi na o!T T ' 

-
t nt ai'v prisoner before

• tlonall arole, release or nscnarg i, ..... ,, - 
condi 

" 
Y P - .- • --- "indeterminate term, umess sue-,

the expiration o£ ne maximum u• roved in writing by the sentencing court or udge
r °n._? snb e

apP
Od[a] [2]; see People v. Tower, supra).S ___ at

s n ences for offenses less than eumy ave 
-

tacked 
on the ground that they can i'es dt in penitentiary or workhouse

imprisonment for more than one year (infamous punishment) without

indictment 
or trial by jury and, hence, are unconstitutiona!. ! owever,

the 
courts have sustained such sentences, and where opinions have been
• his pint (none seem to have been written by the Court of Ap-

v itten on t 
" 

p , " tiffed on the theory that
peals), they indicate that such sentences can be 3us
they are correctional in nahu'e rather than penal and have as their object

ormation rather than punishment. People ex tel. Brewer v.
moral ref o o inion " People ex tel.6 196 ! E 597 (1935) in p ],
Levy, 267 N.Y. 59, .... :." ;= a 191 N Y Supp 574 (lst Dept. !921),

• " !yletsa]En i ) -m-lP. -' -" , " " • - "
] pnisv . ' NY 50 ; People ex tel. St. Clau• v. Daws, 143 App.l)Iv.
579, 127 N.Y.Supp. 1072 (2d Dept. 1911); see also People v. Be!linger,
269 N.Y. 265, 271-272, 199 N.E. 213 (1935).

It should be noted that the provisions of ii'tlcle 7- do not apply

in 
the case of a commitment in defa flt of payment of a fine or a corn-

, 
failure to furnish svxety or sureties upon a conviction of

mitment for ...... 8 QOR[e] ) Where such commit-
disorderly conaucv (tAon'ee i°n t'l', m i- e 'as otherwise provided by
ments are made, the o enaer m y uu uu

n institution under the jurisdiction of the city's department of
law to. a y . . h °mmitted to the penitentiary (id., § 203[f] ).
cori'ec ion; Du canno ....

[oreover, no person can be sentenced to a penitentiary, workhouse or

reformatory 
der the city's department of correc-

tion if the Court imposes a nne n a cnwo to imprisonment (ibid.; Peo-
ple v. DeLeen, 290 N.Y. 310, 49 N.E.2d 152 [1943] ).

• 7 also does not apply to the sentencing of any person who
A 'ticle - • ....... :- - able of bein substantially

• "" ne or men, any or pnyslcaa m , ., .... 5 ,, .... ,
IS insa , . . • o instlruLlon. u: -
beuefited by o tted to t2 Tl o ions of the iele are
tion Law, § 203(e) B. floweret, smc ..... --

o in cases where it does apply, appellate com'ts have often
mandat T, ...... -- - -- . * r the sentencing court must make
had to deal w a ne p omem u ,,-

salt should be noted that although
the City of New York comes under the
provisions of Article Y-A, the old New
York City Criminal Courts Act (re-
pealed, effective September 1, 1962)
provided (§ 122) that males between
16 and 30 years of age who are con-
victed of an offense less than felony
and are first offenders may be com-
mitted to the :New York City Reform-
atory for h isdemeanants under a re-
formatory-tYPe, sentence which 

"shall

not exceed the term of three years."
The section also seemed to provide for
a special parole commission for the re-
formatory. The new act, effective

September 1, i962 (L.1962, Ch. 697,
as amend• L1962, Oh. 703), also au-
thorizes sentences to the New York
City Reformatory for Misdemeanants
when males between the ages of 16
and 30 are convicted of an offense less
than felony and are first offenders.
But the new act does not contain any
provision limiting the duration of the
sentence or any provision for a parole
commission. (New York City. Cr.Ct.
Act, § 81). :

SdNo such approval is needed for
parole, condidona! release or discharge
of a workhouse or reformatory prm-
oner (Correction Law, § 204 [a] [1]).
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County penal institutions consist of cmm y jails, penitentiaries and
workhouses. Because of the somewhat confusing maze of statutes that
deal with sentencing to these institutions some knowledge about their
evolution is necessary for an lmderstanding of the present setup.

Background
Iu colonial l ew York and dtu ng the early years of our statehood

sentences usually called for corporal punishment or posting of a bond tO
A-24
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an express finding of incon g bility before it can sentence an offender
to a definite, fixed term in an institution 1ruder the jurisdiction of the
city's department of con'ection; and, conversely, whether comments by
the sentencing court, to the effeet that it considers the offender incor-
rigible, wil! divest that court of the authority to sentence the offender
to a refolunatoiT-type term in such an institution.

It now seems to be well settled that the sentence itself creates a pre-
sumption that the court folmd the offender incon gible (in the case of a
definite sentence) or capable of being benefited by reformatory treat-
ment (in the case of a refonnatoiT-type sentence). People v. Thompson,
251 N.Y. 428, 167 N.E. 575 (1929). And this presumption applies even
where the court makes ambiguous or conflicting statements respecting
the defendant's reformability. But, where the com't states, unequivocally,
that the offender can or cannot reform, it must sentence the offender in
accordance with that detei nination. It cannot sentence the offender

-under Article 7-A after it has made an unequivocal affnunative finding
that the offender is incorrlg ble. (See dissenting opinion of Froessel, J.
in People ex rel. Kern v. Silberglltt, N.Y.2d 59, 62-70, 172 N.Y.S.2d 145
[1958]. The views espressed by Judge Froessel were later unanimously
adopted by the Court when the same facts were squarely presented to
it in a proper proceeding. People v. Gross, 5 N.Y.2d 131, 181 N.Y.S.2d
499 [1959] ).

The commissioner of correction of the city has the authority to trans-
fer inmates, serving "indeterminate" sentences, from any institution un-
der his jurisdiction to any other institution lmder his jurisdiction (Cur-
rection Law, § 206 [a] ) but the act does not seem to flu.nish hira with
the authority to reject persons committed for ref0rmatory-type treat-
merit.

The authority to impose a reformatol'F-type 'indeterminate" sentence
in any case where the court could sentence an offender to a penitentiary,
workhouse, city prison, colmty jail or s milar institution has an in-
teresting affect upon the variety of sentences available to the co1rt. In
the ease of a felony, we have ah'eady seen that where the legislature has
not specifically prescribed a minimum term in excess of one year, the com-t
may sentence a first offender to a penitentiaiT. Thus, where Article 7-A
is applicable, and where the offender is between the ages of !6 and 30
years, the court has two types of reformatory sentence available. It can
sentence to a state reformatory, in which event the tei n will be subject to
a 5-year limitation, or it can sentence to a penitentiary, and the term will
be subject to a 3-year limitation (see e. g., People exrel. Quinn v. Sehleth,
180 App.Div. 319, 167 N.Y.Supp. 491 [1st Dept. 19!7].). If the felony
offender is more than 30 years of age, Ai'ticle 7-A furnishes authority
for a refoiunatory- pe sentence where there would otherwise .be none.
As for an offense that is less than felony, it was previously noted there
is no provision authorizing state refoi natory treatment for a male over
21 years of age convicted of such an offeuse. Nor is there any provision
authorizing state refoi natory treatment for a male or female over 30
years of age convicted of such an offense. A:rticle 7-A authorizes re-
foi natory-type treatment in these cases.

keep the peace, or both, and it was not the eust0m to impose sentences
of long-term imprisonment. Imprisonment was relied upon plenarily
where the offender was unable to post a bond, and county jails were the
only institutions for the confinement of persons convicted of clone (see
Goebel & Naughton, Law Enforcement in Colonial New York, p. 515).
Due to the fact that there were few long-term prisoners and the fact
that county jails were used for a multitude of other pmq)oses (detention
of witnesses, civil prisoners and persons awaiting trial on cl oiual
charges [They still are used for these pro:poses, see Con'ection Law,
§ 500-a] ) there were no faeiHHes for the segregation and employmeut
of convicts. Thus, when coi:poral punishment was abolished (except in
the case of a few felonies) and long-term imprisonment substituted as
p mishment for most felonies, the state built special institutions for the
purpose, and state prisons came into existence (L.1796, ch. 30).

By 1830 it was recognized that county jails were totally unmdted
for use as penal institutions for shoi as well as long-tei n prisoners;
but, since state prisons were not useful/or convenient for confinement of
prisoners sentenced to less than two years imprisonment (the minimmn
state prison sentence was reduced to one year in 1862 [Ch. 417] ), the
legislature retained county jails as places for imprisonment of not
more than one year and designed the sentencing structure (contained in
the Revised Statutes of 1830) to provide for sentences to co mty jails of
not more than one year, and to state prisons for terms of two years or
more (Revised Statutes, Part IV, Chap. I, Title VII, § 12). The re-
luctance to pei nit imprisonment for more than one year in a country
jail was so great that in many cases where crimes previously had been
punishable by mprisonment in a county jail for terms of two and three
years, they were made punishable by imprisonment in the alternative,
of not more than one year in a emm y jail or not more than a number
of years in a state pi son (vestiges of this still can be found in our
Penal Law, see §§ 80, 711, 932, 943, 1082).35

The lack of facilities at the county level for proper segregation and
employment of convicts also led to the cons rnctlon, in some cmmties,
of special county pena! institutlons--penitentiaries and workhouses'--to:
be used instead of county jails for the cofifinement of short-ternl con-
viers. Thus, penitentiaries were authoi zed and bldlt for the safe keep:
ing of prisoners "sentenced to confinement at hard labor or to solitaiT
imprisonment" (see e. g., L.1814, Ch. 176 ["The Penitentiary of the City
of New Yo 'k"] ; L.1830, Ch. 214 [Kings Co m Penitentiary] ; L.1847,

The l evisers notes explain the
situation as follows:

"It will 
'be 

perceived that imprison-
ment in a state prison for two years,
is prescribed.in some cases. We learn
from one of the keepers of our pris-
ons, that there will be :no difficulty
experienced by receiving convicts for
that term, and that at M0unt-Pleasant
they can be useful]y employed. It is
believed the same remark is appli-
cable to the Prison at Auburn. It
seemed indispensable to allow impris-
onment for such a term, in a large
class of cases, which are now punish-
able by confinement in a county jail
for a term not exceeding three years.
The condition Of those jails, and their
total unfitness for such a confinement,
must be tmown to every member of
the legislature. If the prisoner is se-
cluded in a solitary cell, the punish-

ment is more severe than imprison-
ment for double the term in a state
prison. If he is not secluded, he cor-
rupts, Or becomes more corrupted; he
cannot be employed in useful labor,
and he remains an expense to the
county. Impressed by these and vari-
ous other considerations, the Revisers
have supposed that no imprisonment
in a county jail should exceed one
year. It is believed that in most cases.
this is more severe than the same
term in a state prison. If the offence
be such as to justify greater severity,
a discretion is allowed to the : courts,
to imprison in a stare'prison for• two
yea s. Between° the alternatives, of
an imprisonment in a county jail more
than one year, and:allowing a con
finement in a state prison two years,
there appears no reason for hesita-
tion." .
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Ch: 183 [Albany County Penitentiary] ). And workhouses were au-
thorized as adjuncts to all county jails (L.1891, Ch. 277, presently Cor-
rection Law, § 500-i). In addition, certain counties that did not have-
penitentiaries were authorized to contract with other co[reties that did, to-
receive and keep theh. convicts (see e. g., L.1859, Ch. 289). This has been
camded forward to the present day; so that now, any cotmty may con-
tract with any other cotmty having a penitential r to receive and keep-
prmoners sentenced to not less than thLrty days imprisonment (Con'ection
Law, § 480).

In time the legislattu'e authorized the use of penitentiaries as a sup-
plement to the state prison system as well as the county jail system.
: or example, cotu s were authorized to sentence nale felons between the
ages of 16 and 21 years to sel re any telza of imprisonment in a peni-
tentiary instead of a state prison (L.1856, Ch. 158); all females sen-
fenced to state prison terms were incarcerated in penitentiaries instead
of state prison (L.1877, Ch. 172, § 3); and penitentiary sentences in
lieu of state prison sentences of the same length were discretionary for
teizns up to ten years in Kings Colmty (L.1875, Ch. 529), up to five years
.in eeltain upstate counties (L.1869, Ch. 574, § 3) and up to three years-
m other judicial districts where there were penitentiaries (L.1875, Ch.
57!, § !).

The foregoing concepts with respect to the use of the various penal
institutions were carried fOl Vard into the sentencing Stl Ctlu'e of the.
Penal Code of 1881. And, since ore" present statutory structtu'e is es-
sentially the same as the one set forth in that Code, an analysis of the-
Code's provisions sheds an impol ant and interesting light upon the eta'-
rent provisions of the sentencing article of the Penal Law (Ai'tiele 196).

The Penal Code of !881 set forth the general rules presently found
in Penal Law sections 2181/2182 and 2183 reqttix'ing imprisonment for
less than one year to be in a county jail; imprisonment for exactly one
year to be either in a county jail, or in a penitentiary, or state pl son;_
and imprisonment for more than one year to be in a state prison.36
]Z0wever, these provisions were not mandatol j where special provision
was made by statute for penitentiary or reformatory imprisonment.

With respect to imprisonment for less than one year, although Penal'
Code section 702 provided, as Penal Law section 2181 presently does,
that such imprisonment must be inflicted in a cotmty jail,37 the section
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• § 704. Id.; in state prison.
Where a person is convicted of a
crime for which the punishment in-
flicted is imprisonment for a term.
exceeding one year, or is sentenced
to imprisonment for such a term, the-
imprisonment must be .inflicted by-
confinement at hard labor3n a state-
pris0m But this and the two last
sections sh tll not apply to a Case-
where special provision ismade by
statute as to the punishment for
any particular offense or class bf-
offenses or offenders, nor to the
cases specified in sections 698, 699,
700 and 701."

37 Tiffs section actually read and still.
reads ' "county jail, or place of con-
finement designated by law to be used
as the jail: of the county." In at leas
one county the county jail and the-
county penitentiary were merged and
thus, the penitentiary was the "place-
of confinement designated by law to be.-

36The text of these provisions as
they appeared in the Penal Code of
1881 is as follows :

"§ 702. Imprisonment in county
jai!. Where a person is convicted of
a crime, for which the punishment
inflicted is imprisonment for a term
less than one year, the imprisonment
must be inflicted by confinement in
the county jail, or place of confine-
men[ designated by law to be used
as the jail of the county, except
when otherwise specially prescribed
by statute.

§ 703. Id.; in county jail or state
prison. Where a person is convicted
of a crime, for wlfich the punishment
inflicted is imprisonment for a term
of once year, he may be senteliced to,
and the imprisonment may be in.
tiered by, confinement either in a
county jail, or in a penitentiary or
state prison. No person shall be
sentenced to imprisonment in a state
I rison for less than one year.

was and is not applicable "when othei.wdse specia!ly prescribed by star
ute," and the purpose of this exception appears to have been to exempt a
county that ha.s a peniten al or has a contra6t with a county that
does.

In this connection it might be noted that each of the penitentiaries in
the state was created pm'suant to a special provision made by statute
and these statutes do not specify the lengths of the tei ns that may be
served in those institutions. Also, there existed, in 1881, and still
exists (Penal Law, § 2i96) special statutory authority for cottrtS in a
county without a penitentiai to sentence don-felons to the penitentiary
of another cmmty "for any term not less than sixty days" (L.!874, Ch.
209, as amend., L.1876, Ch. 108 [The present provision is "not less than
tlfii v days."] ). ik[oreover, a note in the 1879 report of the Senate's
Special Committee on revision of the Statutes (pg. 13) ftu'nishes a fah'ly
clear indication of the legislattu'e's intention. This note, Which is ap-
pended to the section that ultimately beedme section 704 reads as fol-
lows :

"It admits of no doubt that county jails, as now const!'acted and
admlnistered are not fit for any other pro'pose than the temporary
detention of c! Lminals. Yet persons sentenced for minor offenses
and for short terms ought not to be placed in the State prisons.
Until stfitable penitentiaries lmder suitable discipline are provided,
there seems to be no other safe and proper 1-tile than that indicated
by this and the last two sections."

/ks for sentences 0£ more than one year, section 70' of the Penal
Code provided and the Penal Law still provides (§ 2183) that such "im-
prisonment must be inflicted by confinement at hard labor in a state
prison." But the le Mabn'e did not-draft this section so as to preclude
a sentence to a penitentiary for more-than one year and this s obvious
because section 70 contained (and Penal Law section 2183 contains,
in substance) the following exceptions:

"But this and the two last see[ions: shall not apply to case
where special provision is made by statute as to the plmishment
for any particular offense or class of offenses or offenders, nor to

: theeases specified in sections 698, 6991 700 and 701.?' :
Special provision was made by statute for penitentiaiT imprisonment

in excess of one year as'an alte! ative to state prison imprisonment for
fhe same tel in the case of ¢el'taln offenses, and since the above exeep-
tibn and these special provisions are sti!l in effect, there are e!dmes
which still are "punishable by impl isonment in a peifitentiary or state
prison for a te! n not exceeding five years" (Assault in the second de-
gTee, Penal Law, § 243; see also, e. g., Bigamy, id., § 340; Contamina-
tion of salt wells, id., § t758). s

Theexceptions in section 70 also include "the cases specified in sec-
tions 698; 699, 700 and 701." Section 698 provided that a female con-
victed of a felony must be sentenced to a penitentiary.instead of a state
prison and section 699 provided for discretionary pe tentiary imprison-
ment of male felons in the !6 to 21 year age group, and discretionary
penitentiary imprisonment of adult males sentenced to three years im-
prisonment ol. less (this was raised to five years or less in 1892 [Ch.

-used as the jai! of the county" (Onon-
daga CO. [L1851, Ch. 32]).

S.Sp cial provision also was made
by statutes not included in the Penal
Code permitting imprisonment in cer-
tain penitentiaries for various terms
in excess of one year. S ch statutes
did not mention particalar Crimes.

Z'fost of these were repealed in 2899
(ch. 600); but one, permittingimpris-
onment forfive years or less inithe
Alb my and Syracuse County peniten-
tiaries (L.1893, Ch. 1!4) :remained in
force until 1909 when it was eonsoli-
.dated as section 2197 of the Penal
Law.: .It was repealed in the same
year (L 1009, Ch 467).
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496]).39 Ill 1896 sections 698 and 699 of the Code were amended to
provide that females could be Sentenced to a penitentiary only where
the tel n imposed was less than one year (longer felons were to be to
state prison) and males over 21 years of age could be sentenced to a
penitentiary only where the term imposed was one year or less (L.t896,
Chs. 374, 553). HoweVer, the provision that males between the ages of
!6 and 21 years, Convicted of felony, could be sentenced to a peniten-
tiary instead of a state prison, irrespective of the term, was allowed to
stand. These provisions may presently be found in Penal Law sections
2186 and 2187.

Present Provisions

Sentence to County Penal Institution Upon Conviction of Felony.
Today felons may be sentenced to a county penal institution lmder

the following circumstances:
(1) Males between the ages of 16 and 21 years, convicted of felony,

may be sentenced to a penitentiazw instead of a state prison
hTespective of the term (Penal Law, § 2186) ;

(2) Where the term imposed upon a male convicted of felony is
one year or less the imprisonment may be inflicted in a peni-
tentiaxT (ibid.) ;

(3) Where a sentenee of less than one year is imposed upon a fe-
male, convicted of felony, she may be imprisoned in a peni-
tentiary (id., § 2187);

(4) Where a person is convicted of a clone for which the p mish-
ment inflicted is imprisonment for a term of one year he may
be sentenced to a penitentiary (id., § 2!82, subd. 1) ; and

(5) Certain felonies are punishable by imprisonment in a peni-
tentlal:y for more than one year (see e. g., Assault in the sec-
ond degree, id., § 243; Bigamy, id., § 340; Contamination of
salt we!ls, id., § 1758).

Cm ous!y, the statutes are in conflict asto whether a convicted felon
can be imprisoned in a colmty jail. The aforesaid statutes mengoned
in items 1 to 4, supra, furnishing the authority for imprisoning a felon
in a penitentiary also pei nit such imprisonment to be in the co mty
jail of the co m where the sentence is imposed (Penal Law, § 2182
Sub& 1, §§ 2186, 2187). But the Correction Law prohibits the use of
County jails for imprisonment or detention of a person sentenced for a
felony. It provides :

"§ 500-a. Use of jails.
Each county jai! shall be used:

4. For the confinement of persons convicted of any offense, other
than a felony, and sentenced to imprisonment therein, or awaiting
la'ansportation 1ruder sentence to imprisonment in another county;"
(Emphasis supphed.)

There is no specific sta t0ry authority covering the question of wheth-
er a com't in a county tha does not have a penitentiary can sentence
a felon to a penitentiary in another county (there is such authority in
the case of a non-felon [Penal Law, § 2196]) and, although the statute
which allows a county that has no penitential-y to contact with another
that doesmaintain such an institution is broad enough to cover a con-
h'aet for the imprisonment Of felons (Correction Law, § 480), there is
nothing to show that such a conb'act would be a prerequisite to a court's
authority to sentence a. felon to the penitentiary of another county.

39 Sections 700 and 701 dealt with
the reformatory and the house of
refuge:
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When a felon is cdnfined in a penltentialT the cost of the prisoner's
maintenance is paid by the state (not exceeding $5 per day, per capita
[Penal Law, § 2182, subd. 3]).

Sentence to Oountw Penal Institution Upon Conviction of OffenseLeSs
than Felony.

Except in the case of a refolunatory tel n, sentences for offenses less
than felony must be inflicted by impl4sonment in a colmty pena! insti-
tution. This may be a county jail, penitentiary or worl- ouse.

The Penal Law provides that sentences of less than one year must,
and sentences of one year may be inflicted by imprisonment in a colmty
jail (Penal Law, § 2181, § 2182 subd. 1). Each county must maintain
one. (County Law, § 217.) •

In additlon, any county may build and maintain a workhouse:
"for the confmement of persons cbnvicted within the county Of
crimes and criminal offenses the p mishmcnt for which is imprison-
ment in the county jail, and may provide for the imprisonment and
employment therein of al! persons sentenced thereto, and any colu't
or judicial officer may sentence such person to such workhouse in-
stead of to the county jai!." (Correction Law, § 50O-i).

As indicated, supra, imprisonment for one year or !ess than one
year also can be inflicted in a penitentiary and this applies o non
felons as well as felous.4° However, Penal Law section 2196-
which uulishes authority for imprisonment in a penitentiary of an-
other count--is applicable only where a person has been convicted of
a "crime or misdemeanor," and, hence, would not seem to apply to an of-
reuse or an infraction.

The sentence prescribed by statute in the case of many misdemeanors
is simply imprisonment for "not more than one year." In addition,
however, there are numerous secGons specifying a wide variety of sen-
fences that may be imposed for particular misdemeanors and offenses.
And the severity of the various punishments set forth in these statutes
has little or no relationship tO whether the defendant has been convict-
ed of an offense or a misdemeanor. The following list fm-nishes some
examples :

Offense Penal Law Section

Adultery (] ) 0a § § 101, 102

Peddling on air and bus el Aual
proper y (0) § 150
Ins ga ng fights between ani-
mals (M) § 182
Selling disabled horses (auction-
eer) (U) § 188-a

• t0 In this connection it also might
be noted that Penal Law, § 1937
(which prescribes the punishment for
misdemeanors where no other punish-
ment is specifically prescribed) pro-
rides for punishment "by imprison-
ment in a penitentiary, or county jail,
for not more than one year" and that
there are other sections specifically
authorizing imprisonment in a peniten-
tiary or county jail, for not more than
six months (Penal Law, § 102-Adul-
tery; Code of Cr.Proc., § 892-Va-
grancy). Disorderly persons are pun-

Term Prescribed
Not more than 6 months

Not more than 30 days

Not less than 10 days nor more
than ! year

Not more than 6 months

ishable, in some counties, by imprison-
ment only in a penitentiary for not
more than six months (Code of Cr.
Proc., § 903) and tramps are pu dsh-
able "by imprisonment at hard labor
in the nearest penitentiary for not
more th -m six months;" the expense
to be paid by Eae state (Penal Law,
§ 2370).

0a (M) designates misdemeanor
(O) designates offense •
(U) designates acts not specifi-

cally characterized as mis-
demeanor or offense.
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Offense & Penal Law Section •

Dog stealing (U)§ 19&b
Budget Planning ( ) § 412
Unauthorized use of marks of N.
¥. Worlds Fair 196 -5 Corp. (0)
§ 440-5
Violation of section relating to
second hand watches (M) § 447
Failure to state true location of
cemetery in ad (]k[) § 449
Drawing water from canals (U)
§ 464
Conducting a matenxity hospital
without a license (M) § 482 subd.
2
Procm'ing alcoholic beverages for
persons under the age of 18 years
(o) § 484-a
Coercion by employers (M) § 531
Unlawful discrimination (M)
§§ 700, 701
Disorderly conduct (0) § 723
Disgraceful practices offending
health and decency (M).§ 834
Ag 'eements or contracts for
pl vileges to deal with occupants
of tenements, apartment houses
or bungalow colonies (M) § 861

Mock auction (M) § 943

Unlawful possesMon or use of an
• _ identification card issued by

United Nations (M)§ 966
Second and third convictions of
gambling as misdemeanor § 998

Hazing (M) § 1030

Obscene prints and articles (M)
§ 1141 subd. 2.

irst offense

Term Prescribed
Not more than 10 days
Not more than 6 months

Not more than 10 days

Not more than 100 days

Not more than 6 months
Not less than 1 year in cotmty
jail "

Not more than 60 days

: 'ot more than 5 days
Not more than 6 months
Not less than 30 days nor more
than 90 days •
Not more than 6 months
Not more than 1 year or less.
than 3 months

Not less than 30 days nor more
than 1 year

hnpzisonment for 30 days :

Not more than 10 days .

No less than 10 days nor more,
than ! year and not less than 30'
days nor more than 1 year, re-
spectively (first e0nvieffon no
minimum and magnum of one
year)
Not less than 30 days nor more
than 1 year

Not less than 10 days nor more
than ! year

Second offense Not less than 30 days nor more
than 1 year

Third offense "An indetel zfinate term of not
less than 6 months nor more than
3 years" 41

41. See note 41 on page A-31.
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Offense & Penal Law Section :
Employment of minor in connec-

on with obscene prints and ar-
dcles (:M:) § 1141 subd: 3 

"

: _rst offense

Second or subsequent offense

efusal 1o admit inspehtor to
mines, hmnels and qualTies ; fai!-
.re to comply with requirements
,of inspector ( [) 3 1270 
"Violatlons of provisions of labor.
:law; etc. (i ) § 1275 : 

"

Second offense .

Subsequent offense

/-

.audulent representation in la-
bor organization (M) § 1278
Obtaining proper y or the use of
property by fraudulently opera
in a slot machine, coin-box tele-
phone or other coin receptacle
(0) § 1293-c
Malicious Mischlef--tamperlng
with fire equipment (M) § 1423
subd. 10 :
Malicious Misehie --t amperin-

Term Prescribed

Not less than 30 days nor more
than 1 year

"An indeterminate term of not
less than 6 months nor more than

r 41
years .

"iqot 
less than 30 days

41 A. sentence of an indeterminate
term ot not less than 6 months !nor
more than 3 years raises the degree

-of the crime to a felony, h.Ioreover,
. such a sentence cannot be served in a
, county ; penal.dnsfitntion or a state
prison. Sentences to county penal in-
stitutions are not for ndeterminate
terms, and, except where specifically

A-31 - 
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than one year
(first offense pLmishable by not
more than ! year)

authorized, cannot be for more than 1
year (PenalLaw, § 2183) Sentences
to state prison cannot be for less than
I year (Penal :Law, § 2182 subd. 2, §

2183). , It seems that the only way
this provision can ]awfully be used is
by- sentencing the convict to not less
than I year nor more than 3 years (or
some lesser period) in a state prison.

with si s (U) § 1423 subd. 11 Not more than !0:days

Purchasing or selling partlally : 
"

used non:h'ansferable railroad
tickets (M) § 1573 • Not more than 1Q days
uniawf use Of portable kero-
sene heaters (M)§ 1673 NOt more than 90 days
0mitring to label xlgs or label-
ling them wrongly ( '[) :§ 1742 

•

Second convictio Not less than i0 days nor more

more than 30 days

Notmore than 60 days

(first offense p:unlshable by flue
oifly)
Not less than !0 days nor more
than 30 days

Not more than 6 months

'ff_mprlsonment in a county jail
for the term of 10 days"
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Offense & Penal Law See%ion :
Violations as misdemeanors with
respect to narcotic drugs § 1751-a

Second or subsequent
conviction :

42 Courts have refused to recognize
"jail time" as applicable to sentences
under article 7-A of the Correction
Law (see e. g., People ex rel. Stein v.

IcCann, 225 App.Div. 623, 234 N.Y.
Supp. 21 [1st Dept. 1929]), but this
article was amended in 1961 (Ch. 258)
and section 204(b) now specifically
provides that "jail time" must be ca!-
culated as part of the term of a sen-
tence under article 7-A. There is, too,
one case holding that notwithstanding

2193 "jail time" should not be calculat-
ed as part of the term of a county jail
sentence (People ex re!. furphy v.
Holcomb, 111 Misc. 460, 181 N.Y.Supp.
780 [S.Ct. Broome Co. 1921]) But the
statutory language has been made
even broader since this case was de-
cided and the issue does not seem to
have been raised again. It therefore
seems safe to conclude that the case
does not express the present state of
the law.

Calculating Terms Of Imprisonment.
The provision with resPee to "jal! time" (PenalLaw, § 2193 [dis-

cussed, supra]), applies to county penal institutions in much he same
manner as it applies to state institutlons. -2 Good behavior tune also
applies, but differs with the type of institution involved. Peni-
tentiary prisoners have the same opport-auity to earn good behavior
thne as definite sentence prisoners in a state prison. (see discussion, su-
pra, 23-4 and footnote 15), and most of the prows[one of.Article 9 of
the Correction law, specifying the procedure to be followed by state
prisons, are applicable to penlten%iaries. However, good behavior
time cannot be used to reduce the term of a penitentlary prisoner 1o
less than three months, exclusive of jail thne (Correction Law, § 230
subd- 3).

County jail prisoners (presumably this would include workhouse pris-
oners) sentenced to definite terms, and not imprisoned for failure to
pay or as an alternative to a fine, may receive discretionary reductions
of theh" sentences of five days per month for efficient and illing per-

"definite fixed period which shall
be not less than 6 months and
not more than 1 year"
(first offense punishable by not
more than I year)

lqot less than 3 nor more than
6 months

lqot less than I year 

tqot more than 90 days

lqot more than 20 days

Not more than 30 days

Not more than 6 months

Not more than 5 days
lqot less than5 nor more than
20 days

Put6_ng noisome Or unwholesome
substances or maintaining noi-
some business near highway (] [)
§ 175
Selling beverages containing
wood alcoho! (] ) § 1760-a; -
Sale or dish, but[on of fireworks
(] ) § 1894-a subd. 8
Riding bicycle on sidewalk or
footpath (1%[):§ 1909
Peddling, unauthorized soliclt ug
of business or 'ade, begging or
loitering on certain railway prop-
ert-y (0) § 1990-a
VZilful violation of the tei ns 0f
a lease (0) § 2040
Sabbath brealdng ( [) § 2142

First offense
Second or subsequent
offense

foianance of duties assigned to them (Correction Law; § 250.)43 In
calculating the reduction for a person sentenced to t vo or more individ-
ua! tei ns the reduction is based upon the aggregate term of such sen-

tences (id., § 251)J4
One other fa that might be noted about sentences tO count5r penal

institutions is that, except in cities with a population of one million or
more, a court imposing a sentence of not more than sixty days may im-

pose 
an inteiTupted or intei nittent sentence; that is, the court may

suspend the execution of the judgment of imprisonment on certain speci-
fied days or pai%s of days (Penal Law, § 2189).

E. CONCUI%I%ENT AND CONSECUTIVE SENTENCES

In General
In the absence Of. a stahlte145 when a person is sentenced for two

or more crimes at the same t'une, or sentenced for a crime while under a

previously 
imposed sentence for another crime, the court has discre-

43Although one might think that quent year (see L.19i6, Gh. 358).
this section is applicable only to per-
sons sentenced upon conviction of a
criminal act, it recently has been held
applicable to a civil prisoner com-
mitted for a term of six months for
failure to obey a support order, People
ex rci. Foley v. Pros, 24 l isc.2d 44,
202 N.Y.S.2d 741 (S.CL Bronx Co.
!960).

4_ The purpose of section 251 is not
entirely clear. One explanation could
be that it reduces the possibility of
losing the reducti0n on a fractional
part of a month where a prisoner has
• to serve another term commencing im-
mediately thereafter. In this counec-
don it seems that the reduction al-
lowed under the preceding section
(§ 250) of 5 days per month cannot
be apportioned for a fractional part of
a month (see 1959 Ops.N.Y.AtffY
Gen., 240) and where the prisoner has
been sentenced to consecutive terms
(he would not commence serving the
second until the first had expired) sec-
tion 251 would allow him to have the
benefit of the reduction on his second
term for any fractional part of a
month needed to complete the first
term. However, it well may be that
the section was put into the law in
error. Prior to the time that sections
250 and 251 came into the Correction
Law (L.1918, Ch. 550) there was no
reduction at all allowable for county
jail terms. Commutation was allow-
able on state prison and penitentiary
terms and the amount of commutation
varied with the length of the sentence ;
i. e., 5 days per month of a period of
less than 1 year, two months per year
for the first and second years; 4
months per year for the 3rd and 4th
years and 5 months for each subse-

........... n .I I =w '; , RnPc_PamDh.--5

For the purpose of Computing com-
mutation on consecutive sentences the
several terms could be construed as
one continuing term and this furnished
the prisoner with a real advantage be-
cause he was eli ble for a higher
amount of commutation during the
first four years of his second term
(former Prison Law, § 231 [originally
derived from L.1886, Oh. 21, § 2]).
Sections 250 and 251 of the Correction
Law made the concept of commutation
applicable to county jail sentences and
section 250 borrowed• the 5 daY per
month provision applicable to sen-
tences of less than 1 year in the stat-
ute dealing with sentences to a state
prison or penitentiary. Thus, since
the period of commutation or reduc-
tion (as it is nowcalled) for county
jail sentences always has been a con-
stunt 5 days, it is possible that the leg-
islature erroneously borrowed the pro-
vision that provides for construing
consecutive sentences as one term
when it enacted section 2 1. In any
event, when the provision dealing with
commutation on state orison and peni-
tentiary terms was changed to provide
for a discretionary reduction of a con-
stunt period of up to 10 days per
month irrespective of the length of
the sentence, the provision for con-
struing consecutive sentences as one
term was repealed (L.1935, Ch. 902,
§§ 2, 3). Although Correction Law
sections 250 and. 251 were amended at

-that.time to change the word 
"com-

mutation" to read "reduction" section
251 remained in the law (id., § 13).

45 l ew York State has such a s.tat-
ute (Penal Law, § 2190) which is ap-
plicable in two situations (see, infza,
footnote 47).
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Offense & Penal Law Section
Violations as misdemeanors with
respect to narcotic drugs § 1751-a

Second or subsequent
conviction

Term Prescribed

Pu ing noisome or unwholesome
substances or maintaining noi-
some business near highway (1 )
§ i754
Selling " beverages containing
wood alcohol (] ) § 1760-a
Sale or disfrlbution of fireworks
(1 ) § 1891-a subd. 8
Riding bicycle on sidewalk or
footpath (M) § 1909
Peddling, unauthorized soliciting
of business or trade, begging or
loitering on certain railway prop-
erty (0) § 1990-a
Wilful violation of the telzns of
a lease (0) § 2040 
Sabbath breaking (lVf) § 2142

First offense
Second or subsequent
offense

"definite fixed period which shall
be not less than 6 months and
not more than 1 year"
(first offense punishable by not
more than 1 year)

lqot less than 3 nor more than
6 months

t

lqot less than I year

lqot more than 90 days

lqot more than 20 days

lqot more than 30 days

lqot more than 6 months

lqot more than 5 days
lqot less than 5 nor more than
20 days

Calculating Terms of Imprisonment.
The provision with respect to "jail time" (Penal Law, § 2193 [dis-

cussed, supra]), applies to county penal institutions in much the same
manner as it applies to state insfitutions.4: Good behavior time also
applies, but differs with the type of institution involved. Peni-
tentiary prisoners have the same opporhlnity.to earn good behavior
time as definite sentence prisoners in a state prison (see discussion, su-
pra, 23-4 and footnote 15)7 and most of the provisions of Article 9 of
the Correction law, specifying the procedure to be followed by state
prisons, are applicable to penitentiaries. TTowever, good behavior
time cannot be used to reduce the term of a penitentiary prisoner to
less than three months, exclusive of jail time (Correction Law, § 230
subd. 3).

County jail prisoners (presumably this would include workhouse pris-
oners) sentenced to definite terms, and not imprisoned for failure to
pay or as an alternative to a fine, may receive discretionary reductions
of theE" sentences of five days per month for efficient and willing per-

42 Courts have refused to recognize
"jail time" as applicable to sentences
under article 7-A of the Correction
Law (see e. g., People ex rel. Stein v.
h cCann, 225 App.Div. 623, 2.34 N.Y.
Supp. 21 [lst Dept. 1929]), but this
article was amended in 1961 (Ch. 258)
and section 204(b) now specifically
provides that "jail time" must be cal-
culated as part of the term of a sen-
tence under article 7-A. There is, too,
one case holding that notwithstanding
the broad l mguage of Penal Law, §

2193 "jail time" should not be calculat-
ed as part of the term of a county jail
sentence (People ex re]. l ¢urphy v.
tto]comb, 111 Mise. 460, 181 N.¥.Supp.
780 [S.Ct. Broome Co. 1921]) But the
statutory language has been made
even broader since this case was de-
cided and the issue does not seem to
have been raised again. It therefore
seems safe to conclude that the case
does not express the present state of
the law.
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formance of duties assigned to them (Correction Law; § 250.) 3 In
calculab:ng the reduction for a person sentenced to two or more individ-
ual terms the reducL on is based upon the aggregate terla of such sen
fences (id., § 251).44

One other fac that might be noted about sentences to county penal
institutions is that, except in cities with a population of one million or
more, a cot rt imposing a sentence of not more than sixty days may im-
pose an interrupted or intermittent sentence; that is, the cotu may
suspend the execution of the judgment of imprisonment on certain speci-
fied days or parts of days (Penal Law, § 2189).

E. CONCURRENT AND CONSECUTIVE SENTENCES

In General
In the absence of a statute,45 when a person is sentenced for two

or more crimes at the same time, or sentenced for a crime while under a
previously imposed seutence for another crime the cou t has discre-

43Although one might think that
this section is applicable only to per-
sons sentenced upon conviction of a
criminal act, it recently has been held
applicable to a civil prisoner com-
mitted for a term of six months for
failure to obey a support order, People
ex reL Foley v. Dros, 24 1Yfisc.2d 44,
202 N.Y.S.2d 741 (S.Ct. Bronx Co.
1960).

44 The purpose of section 251 is not
entirely clear. One explanation could
be that it reduces the possibility of
losing the reduction on a fractional
part of a month where a prisoner has
to serve another term commencing im-
mediately thereafter. In this connec-
tion it seems that the reduction al-
lowed under the preceding section
(§ 250) of 5 days per month cannot
be apportioned for a fractional part of
a month (see 1959 Ops.N.Y.Att'y
Gen., 240) and where the prisoner has
been sentenced to consecutive terms
(he would not commence serving the
second until the first had expired) sec-
tion 251 would allow him to have the
benefit of the reduction on his second
term for any fractional part of a
montil needed to complete the first
term. ttowever, it well may be that
the section was put into the law in
error. Prior to the time that sections
250 and 251 came into the Correction
Law (L:1918, Ch. 550) there was no
reduction at all allowable for county
jail terms. Commutation was a!low-
able on state prison and penitentiary
terms and the amount of commutation
varied with the length of the sentence;
i. e., 5 days per month of a period of
less than 1 year, two months per year
for the first and second years; 4
months per year for the 3rd and 4th
years and 5 months for each subse-

N.Y.Proposed Penal Law %4 Spec.Pamph. 3

q! ent year (see L.1916, Ch. 358).
For the purpose of computing com-
mutation on consecutive sentences the
several terms could be construed as
one continuing term and this furnished
the prisoner with a real advantage be-
cause he was eligible for a higher
amount of commutation during the
first four years of his second term
(former Prison Law, § 231 [originally
derived from L.1886, Ch. 21, § 2]).
Sections 250 and 251 of the Correction
Law made the concept of commutation
applicable to county jail sentences and
section 250 borrowed the 5 day per
month provision applicable to sen-
tences of less than 1 year in the stat-
ute dealing with sentences to a state
prison or penitentiary. Thus, since
the period of commutation or reduc-
tion (as it is now called) for county
jail sentences always has been a con-
stant 5 days, it is possible that the leg-
islature erroneously borrowed the pro-
vision that provides for construing
consecutive sentences as one term
when it enacted section 251. In any
event, when the provision dealing with
commutation on state prison and peni-
tentiary terms was changed to provide
for a discretionary reduction of a con-
stant period of up to I0 days per
month irrespective of the length of
the sentence, the provision for con-
struing consecutive sentences as one
term was repealed (L.1935, Ch. 902,
§§ 2, 3). Although Correction Law
sections 250 and 251 were amended at
that time to change tiie word "com-
mutation" to read "reduction" section
251 remained in the law (id., § 13).

45 New York State has such a stat-
ute (Penal Law, § 2190) which is ap-
plicable in two situations (see, infra,
footnote 47).
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consecutive. Yhe Court stated that
"the 'so-called presumption of concur-
rence! is not applicable to sentences
imposed atdifferent times in different
courts, for completely unrelated
crimes" (p. 120) and, although it did
not expressly confine the rule set forth
in Ingber to the narrow fact situation
covered by the language of that rule,
its treatment of the lngber case can
easily be interpreted as an intention
to so confine the rule.

47 The full text of Penal Law, § 2190
is as follows:

"Sentence on two or more convic-
tions of two or more offenses.

"1. Where a person is convicted of
two or more offenses before a sen-
tence has been pronounced upon him
for either offense, the imprisonment
to which he is sentenced upon the
second or other subsequent convic-
tion, must commence at the termina-
tion of the first or other prior term or
terms of imprisonment, to which he is
sentenced..

A OA

46 Prior to the decision in [after of
Browne v. l ew York State Board of
Parole (cited in the text) there seem-
ed to be some confusion as to whether
sentences imposed by different courts
of thesame jurisdiction or sovereignty
would be presumed to be concurrent
(see opinion in the Browne case, 10 N.

• 
"Y.2d 

116, 120-121) 218 N.Y.S.2d 33.
Courts, relying upon a statement in
People v. Iugber (cited in the text) to
the effect that sentences pronounced
at the same dine by the same judge
would be presumed to be concurrent,
seemed to be extending the presump-
tion to cases where the sentences were
imposed at different, times by dif-
ferent judges (see People ex rel Ger-
bino v. Ashworth, 267 App.Div. 579,
47 N.Y.S.2d 551 (Ist Dept. 1944). In
the Browne.case the Court of Appeals
held that where a defendant who is
under sentence imposed by a l- ew York
court is sentenced by another l ew
York court for a completely unrelated
crime, the presuml tion of concurrence
does not apply and the sentences are

Presumptions
Where the court has discretion and specifies that the second or sub-

sequent sentence is to run concurrently or consecutively that direction
will, of course, govern. :However, if the court does not specify, certain
rules will automatically apply. If the sentences are pronounced at
the same time by the same judge, there is a presumption that the tei ns
of imprisonment are to be concurrent (see People v. Ingber, supra, 248
N.Y. 302, 305, 162 N.E. 87). If the sentences are pronounced at dif-
ferent times, in different courts, for completely unrelated crimes, or in
courts of different sovereignties for offenses involving the same basic
facts, they will be presumed to be consecutive. ] atter of Bro Tne v. New
York State Board of Parole, 10 N.Y.2d !16, 218 N.Y.S.2d 33 (1961);
People ex tel. Winelander v. Denno, 9 App.Div.2d 898, 195 N.Y.S.2d 165
(2d Dept. 1959).4G
]Handatory Consecutive Sentences

In this state, there are two situations in which the court has been de-
prived, by statute (Penal Law, § 2190), of discretion to choose between
concurrent and consecutive sentences. In these situations the sentences
must be consecutive, and eve if the court fails to include this direction
in the sentence, the statute will serve as "a direction to the jailer as to
the term of the imprisonment" (People v. Lugber, supra, 248 I .Y. 302,
305, 162 I .E. 87). The firs situation is where a person is convicted of
t vo or more offenses before sentence has been pronounced upon him for
either (Penal Law, § 2190, sub& 1); provided, however, that the of-
fenses were no charged in the same indictment or infoi nation or in
separate indictments or informations consolidated foi" triaI (id., sub& 4).
The second situation is where a person, under sentence for a felony,
afterward commits another felony and is sentenced to another term of
imprisonment (id., sub& 2).4v

It seems that the first of the two aforesaid i ales, making consecutive'
sentences mandatoi , had its genesis in the Revised Statutes of 1830 (2:
R.S. 700, § 1!) and was enacted as a method of overcoming the pre-
slunp on of concurrence that applied when the court imposed, two.
sentences at the same time and failed to specify whether they were to
run concurrently or consecutively. The Revisers believed that consecu:
tire sentences were customarily imposed when the defendant was sen-
tenced for two ci bnes at the same time and that when the court neg-
lected to specify that the sentences were to beconsecutive, the omis-
sion Was tbxough inadvel%ence and was not.evidence of an intention that
the sentences were to be concma'ent (see opinion f Chief Judge Cardozo
in People v. Iugber, supra, 248 N.Y. 302, 305, 16 N.E. 87). Obviously;
though, the statute went further than merely negating any premunption
of concurrence; for, where applicable, it stripped the courts of power
to impose concurrent sentences.

The other sltuation in which consecutive sentences are mandatoiT,
i. e., where a person, under sentence for a felony, afterward cOmmits
another felony and is sentenced to another teiun of imprisonment, does:
not seem to have been enacted to cope with a presmnption Of concur-
fence. The s[tuatlon covered by this rule merely was 

"singled 
out and

subjected to a ix le whereby discretion is excluded" (People v. Ingber
supra, 248 N.Y. 302, 305, 162 N.E. 87).

Apart from the foregoing, research has not disclosed any reason as to,
• • " " out" and it is submitted,

why these two situatmns have been singled , , .
the'application of these r fies can result in some senseless distinctmns.
For example, the first rale--maklng consecutive sentences mandatory
when the defendant is convicted of two or more offenses before sentence
has been pronounced upon him for either offense (Penal Law, § 2:[90, Subd.
1)--seems to make the issue of whether the second or subsequent sen-
tence must be consecutive depend up0n when the trials are had or the

pleas 
are taken. If. a defendant pleads guilty to or is found guilty. 0f

two separate crimes before he is sentenced for either, the sentences mnst.
be consecutive (provided the crimes were not charged in the same indict-
ment or infoi natlon or in separate indictznents or informa ons con-
solidated for the purposes of tTial [id., subd. 4]). :However, if the.
defendant is convicted and sentenced for a ci hne and is subsequently
convicted and sentenced for another crime (commltted pllor%o the time
the first sentence was: imposed) the court has discretion to make the
second sentence run concurrently. Compare People ex tel. Di aggio
V ] [orhous, 282 App.Div. 991, 125 N.Y.S.2d 674 (3d Dept.1953), aff'd
mem. 307 N.Y.: 6 4, with People ex tel. Gendelman v. Snyder, 259 App:-
Div. 939, 19 N.Y.S.2d 577 (3d Dept.1940). Of course the effect of this
rule-can be softened in many cases through the use of a suspended
sentence.

"2. Where a person, under sentence
for a felony, afterward commits any
other felony, and is thereof convicted
and sentenced to another term of im-
prisonment, the latter term shall not
begin until the expiration of all the
terms of imprisonment, to which he is
already sentenced.

"3. Where a person is convicted of
two or more crimes and is sentenced
to more than one term of imprison:
ment to be served consecutively, if
such person is paroled after serving
the minimum term of either such sen- 

•

tence, he sh dl be subject to the juris-
diction of the board of p irole undl the

A'35:

expiration of the maximum terms Of
all such consecutive sentences.

"4. Where a person is convicted of
two Or more offenses consdtudng dif-
ferent crimes set forth in separate
counts of one indictment or informa-
tion, or in separate indictments or in-
formations consolidated for the pur-
poses of trial, the'court may impose a

• separate sentence for each offense of
which he iS so convicted, and the court
may order such sentences or any of
them, if imprisonment is imposed, to
be served concurrently or c0nsecUdve-

tlonary power to direct that the second or subsequent sentence either be
• served concurrently with or commence after the expiration of (i. e.,
be consecutive) the other term or terms of imprisonment. See People
v. Ingber, 248 N.Y. 302, 162 N.E. 87 (1928).
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The second tale--making conseeutlve sentences mandatory when a
person commits a felony while under sentence for a previous felony
and is sentenced to another term of imprisonment--applies only to two
or more felonies. If a person under sentence for a felony commits a
misdemeanor or an offense, or if a person under sentence for a misde-
meanor commits another crime (any grade) the, court has discretion to
make the second sentence run concurrently.

Reformatory (Indefinite) Sentences and Sentences Under Article 7-A
of the Correction Law ("Indeterminate" Sentences)

There does not appear to be any authority indicating whether a court,
when sentencing a defendant for two or more crimes simultaneously, can
impose consecutive state reformatory terms (i. e., indefinite sentences).

Inasmuch as the court has no power to fix or limit the duration of a
reformatory term and since such a tei n has no minimum, the effect of
consecutive reformatory terms--if they can be imposed--would be to
subject the offender to the jurisdiction of the Board of Parole for a
longer period of time and this, of cmzrse, would be accompanied by the
possibility that the offender could be Confined in an institution for that
length of time, or be released after a short stay and ret u\ned to the
instit-ution at any time during that period (e. g., 6 years in the case of
t vo misdemeanors or 10 years in the case of two felonies). However,
in view of the fact that the reformatory tei n was not designed for the
infliction of punishment befitting the specific crime committed (rob-
bers, burglars, forgers and rapists, etc. all receive equal reformatory
terms; and a reformatory term for a misdemeanor is three times as
long as the maximmn plmlshment that could be inflicted), but was
designed as a reasonable period of time for the refoi nation of a young
offender, a reasonable argument could be made that it is anomalous to
allow consecutive reformatory sentences tO be imposed simultaneously
and before the offender has commenced his treatment.
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Where a single act or omission is made erimlnal and punishable mder
more than one section of the law the perpetrator may be indicted and
convicted of several crimes. In such a case, although he may be pmi-
ished for any one of the crimes he cannot be punished for more than one
(Penal Law, § 1938).

Thus, "if there were merely a single inseparable act violative of
more than one statute, or if there were an act which itself violated one
statute and was a idaterial element of the violation of another, there
would have to be single punishment" and consecutive sentences could
not be imposed, even though separate crimes are involved. See e. g.,
People ex tel ] faurer v. Jackson, 2 N.Y.2d 259, 264, 159 N.Y.S.2d 203
(1957). However, in such a case it is entirely proper to impose con-
current sentences, because what is forbidden is "multiple punishment not
multiple convictions, or sentences that do not spell punishment. When
conemu'ent sentences are imposed, there is no double punishment--there
is a single punishment measured by the sentence for the highest grade
offense into which all concm rent sentences merge." (id., 2 N.Y.2d 259,
269-270,159 N.Y.S.2d 203).

As pointed out by the Court in the Z'fam'er case, if conemu'ent sen-
tences were not allowed, the defendant could not be prosecuted tea
final judgment for several related crimes in a Single indictment. And,
apar from this, the imposition of concurrent sentences has a practical
effect because it "insures that the defendant will not go lmpunished if
there is an error in his conviction for the highest degree Of offense re-
sulting in an acquittal as to that count." (ibid.)

In this connection, however, it should be noted that there iS at least
implied authority for imposing a reformatory, term to run consecutively
with a reformatei r term previousty unpose . In : [atter of Brow e v.
l ew York State Board of Parole, supra, the Court of Appeals was
dealing with a situation where a defendant seiwing a refoi natoi:F tei n
for a misdemeanor (3 year maximum) was convicted of a felony and
sentenced to a refo! natory term (5 year maxdmum). The court held:
that the presumption of concurrence would not apply to these sen-
fences and accepted, without discussion, the proposition that a court
can impose a reformatory term which does not start to run until the ex-
piration of a prior reformatory ternL4s

With respect to a city reformatory-type sentence under article 7-A
of the Correction Law (described, supra, pp. 38-41), which is similar in
nature to the indefinite state reformatory sentence, the Court of Ap.
peals has held that it is improper to impose consecutive sentences if
both are imposed at the same time. People ex tel. Gordon v. Ashworth
290 lq.Y. 285, 49 l .E.2d 140 (1943). 9

l elther the majority opinion in the Court of Appeals nor the unan-
imous opinion of the First Department (264 App.Div. 201, 35 lq.Y.S.2d
66) explained the rationale behind this conclusion; but the dissenting
opinion of the three judge minority, by Chief Judge Lehman (who did
not dissent on this particular point) sheds some light on the Court's
reasoning. This reasoning is interesting, not only because of its bearing
upon the article 7-A sentence, but also because of the lack of au-
thority on the question of whether a co trt can simultaneously impose
consecutive state reformatory sentences. The Chief Judge stated (290
lq.Y. 285, 292, 49 lq.E.2d 140) :

Before such indeterminate sentences to be served eonseeutlvely
could be imposed, the court would be compelled to decide that at
the end of the first term of imprisonment three years later the of-
fender would s be capable of being 'substantially benefitted by
being' committed to a correctional and reformatory institution';
though discharge of the offender in accordance with section 20 be-
fore the end of three years would, it seems, indicate that, in the
opinion of the Parole Commission and the tidal court, 10nger im-
prisonment would not accord with the public interest; and con-
versely failure to terminate the imprisonment during the longest
term of imprisonment permitted by the statute would, it seems, in-
dicate that corrective and reformatory treatment failed to achieve its
purpose. Such construction would thwai the purpose of the Parole
Commission Law that eorrectlonal and reformatory institutious
should be established in which offenders who are not incapable of
moral improvement might be imprisoned mtil the desired improve-

4S espondent was sentenced for
the misdemeanor on September 2,
1954, and for the felony on ]Yay 18,
1955; paroled on December 11, 1957,
and apparently delinquent for approxi-
mately 6 months. The Court stated
(10 N.Y.2d 116, 119-120, 282 N.T.s.2d
33) :

"Following his recommitment, ap-
pellants [the Board of Parole] com-
puted the maximum expiration date
of respondent's term to be February
1, 1963. In arriving at this date,

appellants regarded the two sen-
tences of September 2, 1954 and 'Iay
18, 1955 as 'consecutive', adding the
maximum of the second tothe maxi-
mum of the first."

/
49 It also is improper to impose an

article 7-A sentence in combindi on
with a definite s ntence, because this
involves simultaueous opposite findings
on the issue of corrigibility. People
ex rel. Nally v. Noble, 22 Misc.2d 39 ,
198 N.Y.S.2d 422 (S.Ct. Bronx Co.
1960). '

h-37

Acts Punishable Under Different Provisions of Law



SURVEY:AS OF: 1963 : .

ment has been iioted by the Parole Commission and the cou t or
until three years of imprisonment had been served." 50

It is interesting to note that in the Gordon ease the relator was seek-
ing release from custody after having seiwed his term under the fix'st
commitment and the Court--although holding that the sentencing court
should not have imposed the two sentences at the same time--held (4 to
3) that the proper proeediu'e was to remand the relator for sentencing
on the second conviction.- This would seem to imply approval of a prac-
tice of defelwing sentence on one of the convicgous until the conclusion
of the fix'st article 7- term. However, it subsequently has been made
quite clear that it is improper to defer sentence indefinitely, and that
"where a defendant at the same time is convicted of two crimes for
each of which separately he mightbe committed for an indeterminate
reign under section 203:of the Correction Law [ai icle 7-A], sentence
or the operation of sentence must be suspended upon one, if he is to be
sentenced pm'suant to section 203 under: either conviction unless inde-
tei nlnate sentences upon both run concurrently." Dict un in People v.:
Cioffi, ! N.Y.2d 70, 72, 150 N.Y.S.2d !92 (1956); see also {atter of
Hogan v. Bohan, 305 N.Y. 110, 11! N.E.2d 233 (1953). Thus, if the sen--
tencing court follows th proper procedure, %t must dispose of all/the
convictions at the same time, and there should be nd 6ccasion to remand
for sentence on the second conviction after the first fei-m has been served
as set forth in the Gordon decision.51

Although, as shown above, this part of the Gordon holding has littie,
if any, current practical significance, the difference of opinion on this
point between the majority (who held only that the two sentences could
not be_ imposed simultaneously) and the three judge minoidty (who.
thought the article 7-A sentence should serve as a complete disposition
of all the convictions before the court at that time) is important, be:
ca:use it goes right to the basic nature of any reformatory sentence..

In rejecting the contention that an article 7-A sentence exhausts the
colu't's sentencing power the majority emphasized the punishment aspect,
stating (290 N.Y. 285, 289, 49 N.E.2d 140) : •

"If we adopt the constzmction of the Parole Conunission Law, hat
the imposition of an indeteizninate sentence forbids any sentence up-
on pleas of gnilty to unrelated misdemeanors, then we reach he un-
realistic conclusion that the punishment for one misdemeanor is
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therefore, did not decide the question
of vhether a sentencing court Would
lose jurisdiction to sentence on One of
the two convictions if it imposed an
article 7-ik sentence on one conviction
and deferred sentence on the other
until the article 7-A sentence had ter-
minated. In view of the fact that the
only decision in this State depriving a
court of jurisdiction to sentence is a
recent decision, which was specifically
Hmited.to "extremely long [6 years]
and unreasonable delays" it is difficult
to predict what the court would h0]d.
See People ex re!. HartY,v. Fay, 10 N.
Y.2d 374, 223 N.Y.S.2d 468 (1961).
In any event the offender could c0mpel
the court to impose sentence 0n the
second conviction and thus get:the
benefit of a suspcuded or concurrent
sentence. ]Yfatter of Hogan v. Bbhan,
305 N.Y. 110, 111 N.E.2d 233 (!953).

50 The above reasoning could easily
be applied to the sentencing of an of-
fender 'who is currently serving an
article 7-ik sentence imposed by an-
other court for a different crime be-
cause here, as well as in the case of
consecutive sentences imposed simul-
taneouslY, the second court would "be
compelled to decide [in advance] that
at the end of the first term of im-
prisonment • • • the offender
would s ll be capable of being 'sub-
stantially benefitted' " by an article 7-
A sentence. Cdurts have expressed
opinions going both ways on this point.
(Compare People ex re!. Bernard v.
2 shwor h, 43 N.Y.S.2d 366 [S.Ct.
Bronx: Co. i943] with People
ex rel. Bergman v. Ashworth, 186
h sc. 500, 62 N.Y.S.2d 633 [S.Ct.
Bronx Co. 1945].)

51In the .Cioffi case the Court of
Appeals was not confronted with, and,

made the only punishment possible, not only for two unrelated
crimes but for as many misdemeanors as the prisoner may recall
and wish to plead guilty to. It is submitted that such a construc-
tion, by providing for one punishment to become a satisfaction for
any number of lmrelated crimes, rembves anY deterrent to their
commission and, therefore, weighs against thls construction being in
accord with the intention of the Legislature.,

The minority, however, mindful that article 7-ik does not prescribe
punishment, as such, and provides for a sentence with a 3-year maximum,
although the maxhnnm punishment for a misdemeanor is imprisonment
for not more than 1 year, stated as follows (p. 293) :

"The punitive propose of imprisonment [under article 7-A] is sub
ordinated to its reformatory purposes. Where a statute expressly
provides that sentences must be imposed which shall no be pro-
pmdi0ned to an offender's guilt, there is little if any basis for read-
ing into the statute an implied power to impose cumulative punish:
ment for several offenses." 

Sentences Where 5ore Than One Institution is InVolved:
One of the more difficult, and apparently unresolved, pr0ble is

whether a court can make a sentence to one institution i m concur-
rently with a sentence being Served or to be served in a different in-
stitution. .,

1. The Same Sovereignty :
Turning fix'st to a situation involving two sentences by courts of the

same sovereignty, a person could--as an example-be convicted of a
felony in the Westchester County Court, for which he might be sentenced
to a state prison and, while serving that term or before commencing to
serve it, be convicted in the New York City Criminal Court of a mis-
demeanor and Sentenced to 9 months in the City Penitentiary. If the
lqew York City Court is aware of the state prison term itmight wish to
direct that the penitentiary term run Concurrently with it. Obviously,
the prisoner would hardly be the one to complain (and this, perhaps,
explains the dearth of authority on the question). However, it would
seem to be somewhat of a paradox if a judgment o!:derlng imprisonment
in a county penitentiary ("the place of imprisonment must be specified
in the judgment and sentence of the courV' [Penn! Law, § 2180] ) could
be satisfied by imprisonment in a state prison or, in other words, met.go
with a state prison sentence: especially in view of the fact that a nns-
demeanor is not punishable by imprisonment in a state prison.

Perhaps the answer to this t-ype of problem can best be reached by de-
termlning whether it iS possible for a term of imprisonment to com-
mence prior to the time the prisoner is committed to the custody of the
g • . •place of nnpmsonment . . . specified in the judgment and sen-
tence of the court" (Penal Law, § 2190). Because, as a ] fle, once a
term commences it continues to run- -irrespective of the place of con-

s2 The chance of. the converse of this served concurrently with an article 7-
situation occurring (i. e., u prisoner !k New York City Penitentiary sen-
serving a term in a county jail being : tence. The court held, however, that
sentenced to a state prison term to because the subsequently imposed state
run concurrently) seems so unlikely as
notto warrant discussion. However,

"it Should be noted that in the case of
People ex re]: DeSantis v. Warden of
-New York City Penitentiary, 176 ism
844, 29 N.Y.S.2d 266, aff'd men. 262
App.Div. 1003 the Supreme Court
(Bronx County 1941-frier; J.) stated
that a state prison sentence can be

prison Sentence was executed first
(and the Court thought this was ir-
regular) it could not run Concurrently
with the- first sentence: 2U :other
w0rdsi the court held that a second
sentence can ran concurrently, with
the first, but the first cannot run con-
currently with the second.
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finement--lmtil it exph'es. (unless the prisoner does something to in-
tenalpt it) See e. g., People ex tel. Rainone v. Mln:phy, 1 N.Y.2d 367
153 N.Y.S.2d 21 (1956).

With respect to a state prison or reformatory, the available criteria
seem to point to the conclusion that a sentence to a state institution can-
not begin to Jam until the prisoner is received in the institution. Al-
though there is no statute directly applicable to the situation, there is
a statute specifying that for the purpose of the good behavior allowance
applicable to state prison and penitentiary pi4soners "the term of iin-
prisonment of each prisoner shall begin on the date of his actual incar-
ceration in a state prison or penitentiary," or in the Department of
Correetion's reception center (Correction Law, § 231). This has been
intei greted--in cases dealing with post conviction "jail time"--as au-
thoriLT for the proposition that the sentence, as such, cannot commence
until the prisoner actually has been delivered into the custody of the
proper official of the institution named in the judgment. See People ex
rel. Jackson v. Weaver, 279 App.Div. 88, i08 N.Y.S.2d 653 (3d DepL
1951) ; People ex reh Uebelmesser v. Carter, 176 App.Div. 804, 163 N.Y.
Supp. 45 (2d Dept.1917) ; Janosko v. K_ross, 27 3£ise.2d 210, 207 N.Y.S.
2d 197 (S.Ct.N.Y.Co.1960). Moreover, the Governor, in 1960 and 1961
vetoed bills designed to make the term of'a sentence commence as soon
as it is pronmmeed (see N.Y.S. Legislative Annual, 1960, p. 602; 1961, p.
567).

With respect to a county penal institution, it is well to bear in mini[
that the above cases deal only with sentences to a state institution, and,
although the :statute they rely upon mentions county penitentiaries alsor
this section does not deal directly with the problem of when the telan,
as such, commences. These factors are significant, because five years
before this statute was enacted (L.1886, Ch. 21, § 3), the Fourth Depart-
ment he!d that where a person was sentenced to a penitentiary the sen-
tence began to run at the time the prisoner was committed to the eounLr
jail and not at the time the prisoner was received in the penitentiary;
and that Court thought there was a distinction, for this purpose, be-
tween a penitentiary and a state prison sentence. People v. Lincoln, 25
Hun 306 (4th Dept.1881). The Court stated (p. 307) :

'flu the case in hand we are of the opinion that the sentence be-
gan to run from the date it was pronounced, and that all the time
the respondent was in custody after that day is to be credited upon
her sentence. Being thus Credited, it appears to the special county
judge that she had been imprisoned six months. The conviction was
not for a felony, and the imprisonment in jail was as much of a p ul-
ishment in theory of law as in the Mouroe County Penitentiary.

"The case is therefore not within the reasoning of Attorney-Gener-
al Sehoonmaker, stated in his letter of March 14th, 1879, to the clerk
of Auburn prison: He was considering eases of felony pLmishable by
imprisonment in a State's prison, by becoming ban inmate of a
State's prison' ".

Therefore, it appears that a state p! ison or state reformatolw sentence
cannot start to run prior to the date of actua! incarceration in an insti-
tution under the jurisdiction of the State Department of Correction,
while a penitentlary or county jail sentence might start to run as soon as
the prisoner is incarcerated in any institution pursuant to the judgment
(but not before incarceration, People ex tel. King v. ]k[eEwen, 62 How.
Pr. 226 [Albany Recordei;s Cmu't 1881]). This could very well lead to
the conclusion that a. state prison or refoi natory sentence cannot be
served concurrently with a sentence being served in another institution;
and, to a s 'ong argmnen that a county jall or penitentiary sentence can.

2. More Than One Sovereignty
now to sentences imposed hy courts of erent s0vereign es;

one Would have to add to the question of when the New York Sentence
begins to run the additional question of whether service in the prison of
another state or in a federal prison can "expiate an offense against the
dignity of this state" (see dichun of Cardozo: Ch. J. in People v. Ingber,
248 N.Y. 302, 306, 162 N.E.2d 87 [1928]).

Two New York Supreme Court justices have considered the problem
of whether a New York Court can make a sentence to a state prison run
conemTently with a federal sentence and have concluded--without find-
ing it necessary to hold--that this is possible. People ex tel. Winelander
v. Ruthazer, 17 i[ise.2d 720, 183 N.Y.S.2d 765 (S.Ct. Queens Co. 1959);
People ex tel. Bore v. McDonnell, 128 N.Y.S.2d 6"43, 649 (S.Ct. Bronx Co.
1953).

The Second Depai ment, however, when considering the qllesti0n of
whether there was a presumption of concurrence applicable tO a state
sentence imposed subsequent to a federal sentence (but before the la er
had commenced) in a case where both convictions involved the same basic
facts drew a distinction between two sentences imposed by courts of/the
same sovereignty and two sentences imposed by courts of different sov-
ere mties. People ex tel. Winelander v. Denno, 9 App.Div.2d 898, 195
N.Y.S.2d 165 (2d Dept. 1959). The Colu% stated:

"The common-law presmnp ion that two sentences, imposed by One
COUl% or by di.fferent courts of the same jurisdiction or sovereignb],
are eoneulTent in the absence of a direction to the contrary by the
second sentencing judge, is not applicable when the sentences are
imposed under the laws and by the courts of separate sovereignties,
such as the State of New York and the United States, and when the
two places of confinement are enth'ely different. The provisions of
section 2190 of the Penal Law and the common-law presumpLion men-
tioned above ha.re reference, and are applicable, only tO those offenses
recognized and punishable as crimes by the State of New York."
(Citations omitted.)53

An opinion of the Fourth Department (in the case of People ex reh
R.ainone v. 3£urphy, 1 App.Div.2d 754, 1" 7 N.Y.S.2d 197 [1955]) also
sheds some light upon this question. In the Rainone case the relator
who had been on parole from a state prison, was arrested pursuant to a
New York State Parole Board warrant for an act of delinquency. The
delinquency consisted of eomnfitting a federal crime and the relator was

ualed over to the federal authorities for txial. After he was Sentenced
by the federal court he was returned to the custody of the New York
Parole Board. But, instead of sending the relator back to state prison,
the Board redelivered him to the federal authorities so that he could serve
his federal sentence. When released fl'om the federal penitentiary after
serving the federal sentence, he was once again rehnmed to the custody of
the New York Parole Board and this time was sent to state prison to com-
plete his tenn. He then claimed that the time he served in the federal
penitentiary should be credited against the state prison teian and that,
as a result, his state prison teian had expired. The Fourth Department
held against this contention and stated: "State and federal sentences,
being sentences of confinement to two different pla.ces, do not rim con-
cm'rently." The Court of Appeals reversed, but did so because the State
Parole Board, t.hrough talcing custody of the relator, had started his

!l.a£1

53 This decision Was Written before extent--tile scope Of this presumption
the Court of Appeals decided Matter even where t vo sentences are imposed
of Browne v. New York State Board by cour of the same sovereignty (see
of Parole, 10 N.Y.2d 116, 218 I .Y.S. discussion, supra, footnote 46).
2d 33 (1961) which clarified--to some
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sentence running again (it had s pped running on the date he was de-
clared delinquent [Correction Law, § 218] ), and thereafter had no power
to stop it (1 N.Y.2d 367, 153 N.Y S.2d 21)54

In sum then, the question of whether a state com-t can validly dh'eet
that its sentence is to rtm concurrently vith a term the prisoner is serv-
ing in another jurisdiction does not seem to have been authoritatively
resolved in this state. ]Zoweveri the authorities stating that a state pris-
on or reformatory sentence cannot commence prior to the date of actual
incarceration in an institution under the jm sdicfion of the State Depart-
ment of Correction and the appellate authorities dealing with cases in-
volving sentences by courts of different Sovereignties ftumish strong ev[:

oner to serve the balance of his term
(calculated from the date of delin-
quency) after the federal term. This
is so even if the prisoner is admitted
to bail, pending prosecution on the
federal charge, and arrested for parole
delinquency before the federal sen-
tence is imposed, because the state has
acquired only conditional custody; that
is, its custody is subject to the prior
right of the federal government. Per-
illo v. New York State Board of Pa-
role, supra. (If the state authorities
take custody while the prisoner is at
liberty on bail, he would, of course, be
entitled to credit for the length of
that custody. [Correction Law, § 218;
Penal Law, § 2193, subd. 2].).

, In the Rainone case the Court of
Appeals placed emphasis upon the
fact that the prisoner was in the cus-
tody of the Parole Board, and said:
"Regardless, however, of what the
Parole Board does with the prisoner,
after it has regained custody of him.
his State sentence continues to ran"
(id., p. 373). However, in 1960 sec-
tion 218 Of the Correction Law was
amended so as to provide that tlie sen-
tence does not begin to run again until
the prisoner is returned to an institu-
t-ion under the jurisdiction of the Com-
missioner of Correction. Thus, if the
Board regained custody and kept the
prisoner in a city prison or county jail
instead of returning him to state pris-
on (which is what happened in the
Ralnone case [see fols. 50-4 rec. on
appeal]), the state might still get
complete and unconditional custody
and the right to keep the prisoner
until his state prison sentence has
terminated; but, if it delivered the
prisoner to the federal authorities--'-'
to serve a federal term--before re-
turning him to an institution under
the jurisdiction of the Department of
Correction, a strong argument could
be made that the state prison sentence• 
will not run concurrently with the fed-
eral sentence, because, under the new
language of section .918, the sentence
never started to run again.

54 A further explanation of the Point
made in the Rainone case might be
helpful at this point. When a pris-
oner is in complete and unconditional
custody serving a sentence, the State
can do nothing tostop that Sentence
from running: it can be stopped only
if the prisoner escapes or becomes
delinquent. Thus if the state simply
delivers the prisoner to another .sov-
ereign, to serve another sentence, the
first sentence continues to ran while
he is serving the other (see People ex
rel. Reynolds v. ]YIhrfin, 3 l .Y.2d 217,
165 N.Y.S.fd 26 [1957] ).

When a person is released on parole,
he still is in the legal custody of the
state; but this custody terminates if
he commits a crime under the laws of
another sovereign--for example under
federal law--and his state sentence
stops running at that point (see opin-
ion of E[alpern, Z. in Perillo v. l ew
York State Board of Parole, 4 App.
Div.2d 355, 165 N.Y.S.2d 139 [4th
Dept. 1957], afffd per curiam, 4 N.Y.
2d 1013). Thereafter, the matter of
which sovereign will have custody de-
pends entirely upon which sovereign
gets custody first. If the State Parole
Board takes custody first by having the
person arrested pursuant to a delin-
quency warrant, the sentence will start
to run again * and, although-the state
can and should deliver the prisoner to
the federal authorities for trial and
sentencing, the first sentence continues
to run irrespective of whether the fed-
eral authorities return the prisoner to
the state before he serves the federal

.sentence. In this situation, therefore,
±he prisoner should be returned to the

tate before he serves his federal sen-
tence, so that the state can fully per-
form its duty.

]3[owever, if the federal anthorities
Lake custody of the Offender before
the Parole Board regains custody, the
federal governmerit has complete and
tmeonditional custody and ca execute
its sentence without waiting for the
state tO finish. In such a Case, the
Board of Parole can compel the pris-

SURVEY AS OF 1963

dence that if the question were squarely presented, itwould be anSwered
in the negative.55

In this connection it is interesting to no e that there seems 1o be a dif-
ference of opinion among federal judges on the question of whether
federal com't can validly impose a sentence that wil! run conemTently
with a state prison sentence.56

The United States Code, lmlike New York law, provides that a federal
sentence "shall commence to into from the date on which such person is
received at the penitentiary, refm natory, or jail for service of said sen-
tence" (!8 U.S.C., § 3568). But the federal eom'ts (unlike the New York
Courts) do not name the place of imprisonment: they merely commit
the prisoner to the custody of the Attol ey General, who has exclusive
power to desig mte the place of confinement and who "may designate
any available, suitable and appropriate institutions, whether maintain-
ed by the l ederal Govenunent or othelwdse, or-whether within, o1"with-
out the judicial dis 'ict in which.the person was convicted" (id., § 4082;
18 U.S.C., Fo1"m 25).

The federal com't, however, may .ecommend the place of inq)risonment
(there is space for this on- the official form of comnfitment) and if the
court recommends that the offender" serve his federal sentence in a state
prison where he happens to be sel'vmg a previously imposed state c6urt
sentence, this recommendation, though not binding, wil! be followed.'(See 

discussion by Judge Janles N. Cartel" [Dist. Judge S.D.Cal.] at
Pilot Institute on Sentencing 26 F.R.D. 231, 355-365.) knd this is the
sotu'ce of confusion.

2kpplfing the above procedure it has been held that where a federal
court recommends a state prison as the place of confinement; and the rec5
ommendation is followed, the federal cour£ has made itsSentence run
and its sentence does l n conetua'ently with a previously imposed state
plason sentence being served in that prison. See Wel'ntz v. Looney, 208
i%2d !02 (!0th Cir.!953). But it also has been held that a federal cour
cannot make its sentence 1Tal concurrently with a state court Sentence,
and that the aforesaid proeedm'e cannot affect the sentence If it cotfld,
stated the Cotu't, it would either deprive the Attorney Genera! of his ex
elusive right to designate a place of implisonment--which the €otu
cannot do--or result in "a sentence which is so uncertaiil as to leave to .
the Attolmey General the decision as to whether the iiiten% of the Court
shall be effectuated"--which the court als6, and obviously, cannot do.
United States v. ]Zough, 157 F.Supp. 771: (S.D.Cal.1957). •

This issue could affect the sentence of a l ew York State prisoner as
follows. If a person commits a crime under the laws of New York and
also commits a ClOne under federal law (both climes could involve the
same act), the sovereignty that apprehends or takes custody Of him first
will have the rigtit to follow thi'ough tO Completion of its udgment and
sentence (see foot ote 5'4). If New York State apprehends the offender
before the federal authorities and if the federal eotu-t sentences the 0f

5 YVhether that answer would also-
apply to a sentence to a. county penal
institution is a more difficult question.

56 Compare YVernt v. Looney, 20S
F.2d 102 (10th Cir. 1953) with Luns-
ford v. ]Hudspeth, 126 F.2d 653 (10th
Cir. 1942) and United States v.
E[ough, 157 .Supp. 771 (S.D.Cal.
1957).

-57 The Second Department has re-
cently held (two justices-dissenting)
that section 33 of the Penal Law and

section 139 of the Code Jf Criminal
Procedure which bar a second pr0se:•

• cution for the same act if there has
been a conviction or acquittal in
"another state, 

"territory 
or country":

do not apply to crimes tried by the
federal government, because "the 'ed-
eral Government does not fall into any
of those categories." . People v. Lo-
Cicero, :17 App.Div.2d" 31, 9_30 N.Y.S.
2d 384 (2d Dept.1962), appeal pend-
ing. :

; ° . :
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Calculating Terms of Imprisonment

!. "Jai! Time"
There a person is arrested on hvo or more charges or is arrested on

one charge and, while in custody, a wan'ant is filed because of another
charge, there seems to be some confusion as to the method of calculat-
ing the "jail time" to be credited on the vai ous charges. Penal Law
section 2193 provides that "Any time spent by a person . . . con-
victed of a crime in a . . . jai! pi or to his conviction and before
sentence has been pronounced upon him shall become and be calculated
as part of the term of the sentence imposed upon him . . ." but
does not fLumish any o dance as to whether the prisoner is entitled to
receive credit on each sentence for the "jail time".

Thus, if a person is arrested and charged at the same ne with t!n'ee
separate clones and sentenced to consecutive sentences, the sheiiff or
the New York City Depar[nlent of CorrecGon can certify the same "jall
time" to be applied against each of the three sentences (see at er of
Donohue v. Brown, 3 ] {isc.2d 969, 153 N.Y.S.2d 336 [S.Ct. West.Co.
!956] ) Or take the position that the pi4soner shonld not be credited more
than once for the same jail tirae and credit the "jail time" against only one
of the sentences. Also, in a case where a prisonel, is being held pending
trial on one erhne and a warrant is received to hold him for a different
crime, the sheiiff or the New York City Department of CoiTeetion can
take the position that he shonld receive "jall time" credit on the sentence
for the second crime dating from the time the waiTant was filed to the
time the prisoner is sentenced on that crime, even though, dm mg all of
that _me, he was in custody pending disposition of the first charge (see

'Janosko v. ]Kross, 27 'M]sc.2d 210, 207 N.Y.S.2d 197 [S.Ct. N.Y.Co. 1960] )
or, it. seems, with eqnal validity, take the position that the prisoner is
not entitled to any "jai! time" at all on the sentence for the second ci4me.

2. Parole
• If a person is sentenced to consecntive indeterminate state prison sen-

tences, or to an additional and consecutive indeterminate sentence while
serving the minhnum of a prior sentence, the Board of Parole -ill aggre-
gate the niinima of the sentences in order to deterraine when the prisoner
vill be eli ble for parole. (Of course, if a prisoner is sentenced to a new

and consecutive term after he has served the mlnimlun of a prior teiTn,
he is eli ble for parole when he has served the ndnhnum of the new
teiun.) Thus, for example, a person sentenced to two consecutive terms
is not compelled to sei e the maximum of the fix'st term and the mini-
mum of the second term before he is eli ble for parole: he is eligible
after serving the agg 'egate of the minima. However, the practice of ag:
gTegating the minima, or, as it is sometimes called, paroling the prisoner
(within the prison walls) on the fix'st tei n so that he can be serving

58For discussions of this Problem 359-361; 'Sentencing Metiiod and
and citations supporting the text, see, Techniques in the United States,"
"The Offender Who riolates Both June 1962 issue of "Federal Proba-
State and Federal Law.", Pilot In- tion."
stitute on Sentencing, 26 F.R.D. 231,
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fender in accordance vith the procedm'e used in Wei tz v. Looney, supra,
the federal sentence can into concm'rently 4th the state sentence. How-
ever, if the federal authorities apprehend the offender first (and, if it be
assumed that 1ruder New York law the New York com't cannot make its
sentence run eoncm'rently with the federal sentence), the offender cannot
receive concmTent sentences. Therefore, the question of whether the of-
fender receives cohere'rent or consecutive sentences could depend entirely
upon the forhlitous circumstance of who arrests him fix'st. s

the nduimum of the second term, does not affect the maximum dm'ation
of the terms, and the second term does nOt aetua!ly beo a to run when the
prisoner is "paroled on his first term," because, for the purpose of cal-
culating the expiration dates of consecutive sentences, the second term
does not begin to run until the ex-piration of the maximum of the first
term. In other words, the prisoner receives no credit against the maxi-
mum of.his second tel n until the esplzation of the maximum of the first
tei n. Pen&l Law, § 2190 subds. 1-3;59 Siraguso v. [oore, 273 I .Y. 59,
6 N.E.2d 97 (1937) ; People ex rel. Di Vito v. Fay, 3 App.Div.2d 926, 162

.Y.S.2d 619 (2d Dept. 1957), aff'd mem. 4 l .Y.2d 864; People ex tel.
] ei ill v. Jackson, 7 App.Div.2d 166, 180 N.Y.S.2d 96 (3d Dept. 1958).

If a parolee is sentenced to a state prison or i-efoi natory for a crime
or offense committed while on parole from a state institution the Board
of Parole may compel the prisoner to serve the portion, or any part of
the portion, remaining of the max num term of the sentence on which
he was released on parole (calculated from the date of delinquency) be-
fore he begins to serve the new term (Correction Law, § 219).

l or parole purposes this is similar to consecutive indeterminate erms
that are imposed simultaneously. The portion of the old sentence desig-
nated by the Board of Parole becomes a new minimum te! n--imposed•by
he Board instead of a couz't--and the Board adds that portion to the

minimum of the new sentence imposed by the eom't to determine when
the pi soner will again be eligible for pal:ole. But here the similarity
ends, because in this situation, the action taken by the Board of Parole
can control the expiration date of the maximum of the seeon& sentence.
This is so because when the prisoner begins sel Eug the minimum of the
second sentence he begins serving the second sentence, as such, and if
the Board has not compelled him to finish sei ing the maximum of his
first term, before he commences his second term he will be serving both
sentences eoncm ently; i.e. he will finish serving the remainder of his
first sentence while he actually is serving the second sentence. See de-
scrlp ion in 106 Leg.Doe. 1960, p. 19 (31st Annual Repor Division of
Parole). ° !

In addition to the power to decide whether and when the second sen-
tence 411 ixm eoneu 'ently With the first, the Board also has the power to
revoke its determination on this issue after the second sentence has start-
ed to run. For example, if a parolee who has 7 years left on the maxi-
mum of his tei n (tei n "A") is sentenced for a crime committed while on
parole to a tei n of not less than 2 nor more than 5 years (term "B"), the
Board might compel him to serve 3 years more of term "A" before com-
mencing to serve tei n "B". He might then be paroled on tei n "B", after
sei ing an additional 2 years (the term "B" minimum). At this point
(having served 5 years) he would be released on parole. If he happens
to be declared delinquent and rehumed to prison after being on parole
for ! year, the Board then can stop term "B" from running, and compel
the prisoner to serve the remaining 1 year of teizn "A" before beginning
to sei e the remaining 2 years of term "B". See People ex rel. Kenny v.
Jackson, 4 N.Y.2d 229, 173 N.¥.S.2d 591 (1958).

9 Pen Law section 2190 is not
very clear on this matter and there is
nothing in the Correction Law to cov-
er it.

60 This seems contrary to the lan-
guage of Penal Law, § 2190, subd. 2
and the intent of subd. 3 but was ac-
cepted-without comment by the
Court of Appeals in People ex rel.
Kenny v. Jackson, 4 N. .2d 229, 173
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N.Y.S.2d 591 (1958) where itwas€0n]
ceded to be so by the Attorney Gen
era! (id., p. 235). The Attorney Gen-
eral had raised this point in a prior
habeas corpus involving this prisoner
and the Supreme Court had rejected
i (People ex rel. Iahon v. Warden,
1 h'!]sc.2d 267,-144 N.Y.S,2d 837 [S.
Ct. BronX Co. 1955], aff'd mere. 2
App.Div.2d 876). ]He did not raise it
again in his brief in the Kenny case
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One other aspect of the interplay betwedn parole and eonsecutive sen-
enees might be noted. As pointed out on pages A-5. A-6, supra, Penal

Law section 19'45 provides that a person sentenced to life imprisonment is
eligible for parole in the same manner as a ] ei on serving an indetermin-
ate terra with a minimmn of 40 years (subd. 6) and a person sentenced to
an indeterminate term with a minimum in excess of 30 years is eligible for
parole as though he had been sentenced to an indeterminate term with a
minimum of 30 years (sub& 7). But this section does not seem to apply
to the agg 'egate minima of consecutive sentences, and hence, if a person
is sentenced at the same time to two or more consecutive terms and the
agg -egate minimum of the terms is more than 40 years, he must be held in
prison lmtil he has served the aggu'egate lffinimtun, even though this would
be longer than a person sentehced to life imprisonment (see 1960 Ops.
N.Y. Att'y Gem).

SUR TEY AS OF 1963
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F, SUSPENDED SENTENCE; SUSPENDED EXECUTION
OF JW!DGIENT; PROBATION

it is, of course, obvious that a plea or verdict Of gnilty is not the judg-
ement of the eburt: the sentence is its judgznent. See e. g., People v.'Oi-

ffi, I N.Y.2d 70, !50 N.Y.S.2d 192 (1956). And iris well established
that the court must, dthin a reasonable time after a plea or vordict of
g ilty, pronmmee its sentence. Matter of ] [ogan v. Bohan, 305 N.Y. I!0,
Jill N.E.2d 288 (1953). rhere the sentence of the court is a term of im-
prisonment or a fine, judgment has been imposed and this, by and large,
disposes of the matter insofar as the emu't is concerned. E[owever, where
the court pronounces suspended sentence Or pronmmces sentence and
Suspends execution of the judgznent, the matter of jud -nuent remains sub
judice and there is no judgmmnt. People v. Shaw, 1 N.Y.2d 30, 150 N.Y.
S.2d 161 (1956) ; People v. ]Earcc5 292 N.Y. 321, 55 N.E.2d 179 (1944) ;
People ex rel. Marcley v. La.wes, 254 N:Y..9'49, 172 N.E. 487 (1980) ; Peo-
ple ex rel. Lozzl v. Fay, 6 App.Div..gd 18, 175 N.Y.S..gd 286 (.gd Dept.
3[958), aff'd mere., 5 N.Y.2d 890. The fact that the judgment is sub ju-
dice not only prolongs the court's responsibility in the matter and allov's
the offender to escape the i umediate inffietion of punishment, but a'so
means there is a question as to whether the offender is subject to the
disabilities, disqualifications and forfeihu'es that apply to a person who
has been "convleted.'" People v. Fabian, 19G N.Y. 443, 86 N.E. 672
(1908) ; and these are the sources of the problems sm'rounding the. sub-
jeer of suspended sentences.

The Court's Inherent Power Under Common Law to SusDend Sentence
or Execution of Sentence 

•

There seems to be no question about the fact that the power to suspend
sentence or the execution of sentenee dates back to the early days of the
common law and was inherent in any court that had jmisdiction to sen-
tence (see People ex tel. iVorsyth v. Court of Sessions, 1'41 N.Y. 288, 86
N.E. 386 [1894] ).6

]Eowever, the authorities reflect a shai p difference of opinion as to the
natrttre and scope of this power. The United Sta es Supreme CourLhas
stated that the inherent power to suspend sentence was exercised at com-
m0n law only in case of error or-miscan'iage of justice affecting the le-

6i The opinion in the Forsyth case 36 N.Y.Supp. 745 (S.Ct. l%'Ionroe Co.
only mentions the power of a court of 1895). aff'd mem. 1 App.Div. 63!; Cf..
record butit has been held that the h'Iatter of Hogan v. N. Y. Supreme
power also belongs to a court that is Court, 295 N.Y. 92, 65 N.E.2d t81
aot a court of record. People ex rel. (1946).

I)unnigan v. Webster, 14 h'Iisc. 617.
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gality of the conviction, as a temporai:7 measure for the ptwpose of en-
abling a pardon to be sought, and that a court dOes not hayeinherent
power to suspend sentence if it bases its refusal 1o sentence upon con-
siderations extraneous to the legalibJ" Of the convictibn: i.e., mitigating:
eh'ctnnstances connected with the ethane; prewous (pod character; age:
of the offender; etc. Ex pa!%eUnited States, 242 U.S. 27, 37 S.Ct: 72:
(1916). In eonh'ast, the New York Court of Appeals (in an opinioa
wiitten 22 years before Ex pat e United Stateswas decided) clearly in-
dicated that the inherent power to suspend sentence meant the power to
permanently suspend sentence for any reason that appeals to the ju-
dicial disci'etion. People ex tel. Forsyth V. Court of Sessions, supra.

The Court of Appeals, in the Forsy h case,.stated that the practice of
suspending sentence "had its origin in the hardships resulting fr0m pec.tiiq
iar ixfles of ci ninal procedure, when the cotu% had no power to gx.ant a
new trial, either upon the same or additional evidence, and the verdie£
was not reviewable On the facts by any higher corn%' (id], p. 293). 

: 
The

United States Supreme Court a eed dth this. However, the Court of
A -eals Uotin from E[ale's Pleas of the crown, where (according to
the C0urti it isstated that the practice also was employed "when Tavor:
able or ex@enuating ciremnstances appear and when youths 

'are 
c0nxdct-

ed of their fn'st offense'} reached the Conclusion that the common !/w
power to suspend sentence included the power to permanently suspend
when the court found "favorable Or extenuating circumstances" not neces-
sarily connected with the legality of the. convictiOn. The Supreme
Court did not a 'ee with this. i

The United States Supreme Cbm't (in: Ex pai e !Tnited States) cIa[m-'
ed that the quotation from Hale's Pleas of the Cr0 wn relied upon by the
New York Court of Appeals Was not accurate, and that %he above quote
lan mge does not appear therein. The Supreme Court stated, that in its
opinion, the origin of the practice.and the history of its use in England
proved that susiJension:ofsentenee oi. suspension of tlie exeeution Of
judgment Was employed for 0niy two reasons: (1): "on ga.mmds 0f On.or
or niscaiuiage Of justice Which, 

'under 
mu' system, would be Corrected

either by new trials Or b ihe 
:exercise 

of the power to review ;" and: (2)
as a temporaiT measure to gwant time for the purpose of efiabling a par-
don to be sought or bestbwed (id., p. 44). The Court then said :

: "But neither of these c0nditions serce t6 convert he mere exereise-
o a judicial discretion: t0 temporarily suspend for the aCcompHsh-
ment of a ptuq ose contemplated by law into the e=dste iee of a
arbitrary judicial power to permanently refuse to enforce the law."?
(ibid.) i

It is interesting tO ngte that while 
'

he Supreme C0tu discussed the
power to suspend sentence or the execution of sentence (the case actua!:
ly involved suspended execution), the Court of Appeals discussed only
the power to suspend sentence. This is significant, because the Seeond
Department has held that the broad inherent power mentioned in the
F0rsyth decision does not extend to suspension of execution. People e
tel. ]Eh'shberg v. Seeger, 179 App.Div. 792, 166 N.Y.Supp. 913 (2d Dept=
1917), appeal dismissed, 223 N.Y. 659. ]Eowever, the two powers have'
now become so commingled that courts no longer seem to recogniz any
distinction behveen them. See People V- Ost oba, 305 N.Y. !13; !!7,.
111 N.E.2d 235 (1953) ; Ex pai e Kuney, 168 Misc. 285, 5 N.Y.S.2d 64 :
(S.Ct. N.Y.Co. 1938), aff'd mere., 280 N.Y 794. :

L
The Constitutional Problem

The 
=United 

states Supreme 
:Court'S 

decision that %he.federaI courts;
do not have inherent power to base a Suspended sentence or suspended:
execution upon considerations extraneofls t0 the legality of the conviction
was not, however, based upon its interpretation of the powers of court :
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under the common law of England: it was based upon the distribution
of powers under the United States Constitution. The Court held that
any power of the federal judiciary to permanently suspend sentence or
the execution thereof (i.e., to permanently refuse to impose punishment)
upon considerations extraneous to the legality of the conviction would
infringe upon the power of the legislative branch of the federal govern-
ment to define and fix the punishment for crime "which includes the right
in advance to bxing within judicial discretion for the pin'pose of execut-
ing the statute elements of consideration which would be otherwise be-
yond the scope of judicial authority" (id., p. 42). ]kioreover, since Con-
tress had not provided the federal courts with the right to exercise ju-
dicial discretion to pmunanentiy relieve £rom punishment based upon ele-
ments extraneous to the legality of the conviction, the Supreme Court
held that the judicia! exercise of this power would also inf nge upon the
powers of the executive department; because, as stated by the Court,
"the right to relieve from punishment fixed by law and ascertained ac-
cording to the methods by it [the legis]ati.ve branch], pro.vine.a, belongs
to the executive department" (ibid.). It nnght be notea, in ms connec-
tion, that the Supreme Court recommended that Congress consider the

%problem and deal with it by appropriate legislation.
I With respect to the New York State Constitution, since the New York

Court of Appeals has stated (in the Forsyth case) that the power to sus-
pend sentence on any ground that appeals to the judicial discretion is

part 
of the inherent power of the judiciary, it seems clear that the exer-

cise of the power when based upon considerations extraneous to the le-
gality of the conviction would not infringe upon the power of the legis-
lative branch to set the stand.ards for punishment; or, as a result, in-
fringe upon the power of the executive branch to relieve from punishment
fixed by law.

:__ .-U-. ]3[owever, it should be noted, that the Court of Appeals did not have
to rule on this question. The issue before the Court was whether a stat-
ute which "confirmed" the judiciary's right to base a suspended sentence
upon considerations extraneous to the legality of the conviction was an
unconstitutional invasion of the pardoning power of the executive. And
the Court's remarks were made in the course of upholding this statute.
(The appeal for legislation by the United States Supreme Court in Ex
parte United States is a clear indication that the Supreme Court Would
have arrived at the same conclusion.)

The Forsyth opinion also contained a word of caution to the legisla-
ture about its power to deal with suspended sentences. The statute
therein involved (L.1893, Ch. 279) provided that the cour

"may, 
in its

discretion, suspend sentence, during the good behavior of)he pm aon con-
victed, where the maximluu tezTzl of imprisonment prescmoea by law does
not exceed ten years, and such person has never before been convicted
of a felony." Although the Court did not seem troubled by the fact
that the legislature was limiting the munber of situations in which this
inherent power of the judiciary could be exercised, it was troubled by
fact that the legislature had said that sentence could be suspended 

"dur-

ing the good behavior of the person convicted". The Court was con-
corned that T.his language mightbe read as expressing a condition which,
if complied with, would preclude the trial cmlrt from revoking the sus-

pension. 
The Cour wanted t to be clearly understood that the legis-

lature lacked the power to tie the hands of the judiciary in this fashion
and stated (p. 296) :

"The power to suspend judgment during good behavior, if under-
stood as expressing a condition, upon the Compliance with which the
offender would be absolutely relieved from all p.unishment and
freed from the power of the court to pass sentence, is open to more
doubt. The legislahtre cannot authorize the Courts to abdicate their

own powers and duties or to tie their own hands in such a way
that after sentence has been suspended they cannot, when deemed
proper, and in the interest of justice, inflict the proper punishment
in the exercise of a smmd discretion, l or can the free and untram-
meled exercise of this power or the right to pass sentence according
to the discretion of the court be made dependent upon compliance
with some condition that would require the court to t-rya question of
fact before it could render the judgment which the law prescribes.
The statute must not be understood as confe.n ., g any new p.ower.
The court may suspend sentence as before, but it can do no nmg to
preclude itself or its successor from passing the proper sentence
whenever such a course appears to be proper."

Statutory Power to Suspend Sentence or the Execution of Judgment
'Penal Law section 2188 presently provides that any cour authorized

impose sentence may suspend sentence or impose sentence and sus-°nd 
the execution of judgmen ° But power to su end n0t

exTtend to all cases. The statute specifies the following situations in
which the court cannot do so:

(a) Where the offender is convicted of a crime punishable by death
or life imprisonment. This includes crimes punishable by anin-
determinate term having a .minlmu n .of not less ttnhoa

ea 
specified

number of years and a maximum oI nze £see zoo n 9, supra) ;
but does not include crimes punishable by an indeterminate term
of one day to life;

• 
(b) 

Where the defendant is a fourth felony offender under Pena!
Law section 1942;

(c) Where the defendant is convicted of a felony committed while
armed with a weapon, as provided in Penal Law section 19
[SLC.]. And this applies even wherethe court does not'impose
the additiona! puniskmenv presenDea y section 19 4;

(d) Where the defendant is convicted of a third narcotic felony
under Penal Law section 19 _l, subd. 2.

Although section 2188 does not prescribe any standards for the ex-
ercise clothe discretionary power to suspend sentence or execution of

judgment, 
the section does set up certain procedural prerequisites where

a felony "is involved. In such a case, before the court suspends sen-
tence or the execution of judgment, it must obtain, Consider and file a
-written report containing details of the mrcumstances of the clume,
the 

prior 
criminal record of tNe offender; the offender's social history

and, "a physical, mental or psychiatric examination if any." Also, the
district attorney must be given an opportunity to be heard andlhe court
"shall enter in the minutes the reasons for such action." In addition, if
the defendant has been found gifilty of one of the violent sex crimes

punishable 
by a term of one day to llfe the court must obtain, consider

and file a special psychiatric report, made in accordance with a specified
-pl'ocedure, before suspending sentence or the execution of judgment.

Where the court suspends sentence or execution of judgment it may
do so with or without a condition attached. For example, the court may
simply grant the favor and suspend sentence or execution of judgment,
or it may impose sentence and suspend execution upon condition that
the offender perform some act (which condition:the offender is free to

62 There is no indication in any of the year 1925 Penal Law § 2i88 was
the statutes as tO whether the court amended (L.1925, Ch. 276) to 

:elim-

-can impose a twofold judgment (fine inate the Words 
"of 

the whole er a
_and imprisonment)for one Crime and part" from the declaration of the
Then suspend execution of one part court's power .to Suspend execiition

(either 
the fine or the imprisonment), of judgment, it seems fairly clear that

:ttowever, in view of the fact that in such action would be improper.

N.Y.PFoposJd Penal Law '64 Spec.Pamph.
-

A-49



(
/,

based its holding upon the fact that
Penal Law; § 1943, which governs the
procedure for resentencing person
as a multiple offender, requires the
court to deduct "from the new sen-
tence all time actually served on the
sentence so vacated." The Court rea-
soned that this required. it "to con-
sider the prior confinement . . .
to which the prisoner was subjected
under his original sentence as a part
of his imprisonment under the cor-
rected sentence" (245 App.Div. 180,
183-:[84) and, hence, the prisoner al-
ready had commenced set,de of the

making it mandatory, in any case
"where a judgment of conviction is va-
cated and d new sentence is thereafter
imposed with respect to the same
crime," to deduct from and credit tG
the term of the sentence subsequently
imposed, "any time spent by a person
under the original sentence, (Penal
Law,§ 2193, subd. 4). Although
there do not seem to be any cases in
Doint, it seems quite possible that this
new statute bpens the door to apply-
ing the rationale of the Thorn case in
situations that do not involve multi-
ple offenders.
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accept or reject). Code of Cr.Proe., § 483; People ex re!. Woodin v.
0ttaway, 2A7 I .Y. 493, 161 I E. 157 (1928).

Time When Power ]Hay Be Exercised
The court may suspend sentence or execution of judgment at any

lime. But where the court has pronounced a judgment prescribing a
term of imprisonment, the imprisonment directed by that judgment can-
not be suspended or interrupted after it has commenced. Penal Law,
9 2188; Code of Cr.Proc., § 470-a.

Thus, the court cannot change the judgment or suspend execution of
it after the convict has been dehvered to the place of imprisonment
and has commenced service of the term specified therein. Nor can the
court reserve the power to change the judgment, or provide in advance
that execution of the judgmen will be sfispencled after the offender has
served a certain number of years under it. People ex rel. Paris v. Hnnt,
201 App.Div. 573, 194 l .Y.Supp. 699 (3d Deph1922), aff'd mere., 2.94 1 .
Y. 558; People ex rel. I!olton v. Hunt, 217 App.Div. 428, 216 N.Y.Supp.
765 (3d Dept.1926). '[orcover, even where the judgment subsequently
is vacated because the offender was not sentenced in compliance with
the multiple offender statutes (Penal Law, § 1943), the court cannot
suspend the new sentence,or execution of the new judgment if the of-
fender has stowed time under the old one. People v. Von Glahn, 308
I .Y. 662, !24 N.E.2d 312 (1954) ; : [atter of l [oore v. Thorn, 245 App.Div.
180, 281 l .Y.Supp. 49 (dth Dept.1935), aff'd mere., 270 I .Y. 502. And
the rationale behind this rule could well cover any case where an in-
valid judgment'is Vacated.6S

] [owever, where consecntive sentences are imposed, the court can
suspend execution of any term of imprisonment that has not yet com-
menced, not.withstandiug the fact that the offender is incarcerated and
serving a pmor felon. People v. Flynn, 33 l [isC.2d 157 (Gen.Sess.1962) ;
People V. Thuna, 266 App.Div. 223, 4!:N.Y.S.2d 857 (2d Dept.1943)
(dieann).

Sentence also can be-suspended by an intermediate appellate court
(but not'the.Com of Appeals)on anappeal from a udgmenh These
C0u2ts have discreti0nalW power tO reduce the sentence to the lighteSt
el n the trial court might have imposed (Code of Cr.Proc., § 543)and

this includes the power to suspend sentence or he execution of judgr
ment (also the power to place the" offender on pi:0bation) even where
the offender has stai:ted to Serye the' term. People v. Zuckmunan, 5 I .Y.
2d 401, 185 I .Y.S.2d 8 (1959); People v. Silver, !0 App, Div.2d 274,
199 N.Y.S.2d 254 (lst Dept.1960). ....

s In Matter'of B'Ioore V. Thorn (cit- Corrected sentence. In 1960 the leg-
ed in teit) the Appellate Division islature added an additional provision

SURVEY AS OF 1963: : . .

Proba ibn
In l ew York Sta e probation is primarily a local court f m tibn which

is coordinated, supervised and aided (financially and othez vise) by the
:state government. The individual courts employ and supervise theLr
own probation Officers and the Division of Probation in the State De-
partment of Com'ection oversees the whole system (Correction Lawi §§
1 -14_f; Code of Cr.Proc., Title 9, Part 6, § 927 et seq.).

The functions of a probation officer are twofold: (1) to make a pre-
sentencing investigation and report for the court as to the circumstances
of the crime and the baekgu-mmd and physical and mental condition of
he offender; and (2) to supervise persons who are granted a suspended

sentence or suspended execution of judgment and placed on proba-
tion.

When the court suspends sentence or execution of judgment it is not
compelled to place the offender on probation : it may just suspend sen-
tence or execution and let the matter go at that. See Ex Pirte Kuney,
168 Misc. 285, 5 1V.Y.S.2d 6 4" (S.ChN.Y.Co.1938), aff'd mere., 280 I .Y.
794. ] owever, where the cour believes the offender Can benefit from
Supervision by a probation officer, or Wants to keep close ti'aek of him,
%he court--when it suspends sentence or execution Of judgment--can
place the offender on probation; i e., under the supm ision of a probaL
tion officer. Pena! Law, § 2188 ; Code of Cr.Proc., § 483. (Before plac-
ug a non felon on probation, the court must have and file a pre-sentenc-

mg report similar to the one req fired in the ease of a suspended sen-
%ence on a felony).

lnen the com't places the offender on probation, it determiUes the
±erms and conditions of probation--which it can subsequently modify
or expand (Code of Cr.P.roc., § 932) and, thereafter, the: probation
officer 'asmunes supervision (id., § 936). /.

The period of probation is fixed by %he Court, but is subject, to certain
limitations. Code of Cr.Proe., § 933, N.Y.C.Cr.Ct. Act, § 4A In the case

f an offense less than felony, the period cannot exceed 3 years. (The
offense of Disorderly Conduct is subject to a special limitation of 2 years
[Penal Law, § 723]. In the case of a felony, probation cannot extend
beyond the maxdmnm time for Which the offender might hive been sen-
±eneed (except for abandonment, where the probation may continue un-
til the 17th bh hday of the youngest child). I£ the offender is a minor,
±he probation cannot extend beyond his minority (Code of Cr.Proc., §
933) and where juvenile delinquency is involved, the probation cannot
.exceed 2 years (! year in the case of a person "adjudicated in need of su-
pervislon"), but can be extended for an additional year under "excep-

onal circumstances" (Family Court Act, § 757). Where %he cour does
not specifically fix the period of probation it will be assumed that the pro-
bat;on continues for the max;reran period. See People ex tel. Valiant v.
:Patton, 22! N.Y. 409, 117 N.E. 614 (1917). Should the probationer ab-
scond or be convicted and incarcerated for another crime during %he pro-
bat;on period, the time which he remains away or the time he is incar-
cerated is added to the period of probation.

if the court fixes a period of probation which is less than the maximum
±he com't may, at any time dm ing that period, expand it 1o the maximum
(Code of Cr.Proc., § 932; Penal Law, § 2188). The court may:also,

64 There may be some question as to sentenced. SecGon 932 of the Code
whether the court can. do this in the states that "the court mayat any time
case of an offense ]ess than felony at . . euiarge the . . . period

time which is within the 3 year peri- of probation .as to any probationer."
.. d but not wiflfin the longest term for But Penal Law, § 2188 states: "The

which the defendant might have been court from time to time while the
:-A-51
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and at any time, tezmiinate the probation and discharge the probationer.
It might be noted that where the judgment 0f the court is that the of-

fender pay a fine and be impiisoned lmti! it is paid, if the com't suSpends
execution of the judgment and places the offender on probation, the judg-
ment is considered satisfied and the probation terminates when the fine
is paid. (Code of Cr.Pr0c., § 483, subd. 2).

l evocation
Where the offender is not On probation the court may, at any time 4111._

ing the longest peziod for which t.he offender could have been sentenced,
revoke a suspended sentence or revoke the suspension of execution, and
"impose any sentence or make any commitment which might have been
imposed at the time of the conviction" (Code of Cr.Proc., § 470-a; Penal
Law, § 2188), After the expiration of the longest period for which the
offender could have been sentenced, the court is powerless to revoke the
suspension, even if proceedings to do so were conuueneed prior to the
expiration of the period. See People ex tel. Bennan v, [arsden, 3 App.
Div.2d 980 ( th Dept. 1957) ; People v. Kastel, 172 i,k[isc. 784, 17 I\I.Y.S.2d
418 (Co.Ct.i !ont.Co.1939). However, if the offender is con cted of an-
other Crime before the period expires, the suspension may be revoked .
after the expiration of the period. Code 0f Cr.Proc., § 470-a (the statute
does not say how long after the expiration).

Where the offender is. on orobation, revocation of the suspension can
be made at any time during the period of probation (ibid.). ttence, if
the period of probation exceeds the longest term for which the defendant
might have been sentenced (as it could in the case of a misdemeanor), the
defendant can be sentenced dining the peiiod of probation, notwithstand-
ing the fact that the longest term for which he could have been sentenc-
ed has exph'ed (Code of Cr.Proc., § 70-a). And if the period of proba-
tion (including any extension) is less than the longest tei n for which
the defendant might have been sentenced, the defendant cannot be sen-
tenced after probation has teimlinated, even though the longest term for
which he could have been sentenced has not exq)ired. Code of Cr.Proc.,
§ 483 ; People ex rel. Spiegel v. [cCann, 236 App.DiV. 146, 258 lxLY.Supp.
324 (lst Dept. 1932), aff'd mem., 261 l\l.Y. 606.

When the court hnposes the sentence it is not compelled to take into
account.any gme the 0ffenderhas spent on probation, or the lapse of thne
be veen the date sentence was suspended and the date it is imposed: the
court can hnpose any sentence it could have imposed at the time of the
conx ction. See e. g., people ex rel. Schurman v. shworth, 9 [ise.2d 

'4'48,

67 t .Y.S.2d 179 (S.Ct. Bronx Co. 1945) ; People ex tel. Pringie v. Liv-
ingston, 135 3,Iisc. 475, 239 l#.Y:Supp. 122 (S.Ct. Onondaga Co. 1930).
3'[oreover, the court, if it has imposed sentence and suspended the execu-
tion 0f judg nent, is not bound by the previous sentence, but may revoke
it and inlpose a different sentence. Code of Cr.Proc., § 470-a; l

-unz 
v.

'[ouroe County Court, 5 ] '[iSc.2d 592, 150 .¥.S.2d 698 (Z[onroe Co.Ct.
1956). :

In the cas of an offender on pi.obatlon, the pi:obation must, of course,
be revoked before the new sentence can be imposed. ]Eowever, before
the court can revoke proi atipn, it mus arraign the offender on the proba-
tion violation anc1 give him an opportnmity to be heard (Code of Cr.Proc.
§ 935). This does not mean the probationer is entitled to a frLll scale
trial, or that any fozwaal procedure must be followed: it merely means
"notice to the probationer of the violation charged, dth an opportunity
to attack or deny the charge." People v. Osln'oba,305 N.Y. 113, !11 N.E.

i( : :,

defendant is on pr0bati0n, may extend ' period for which the .defendant might
the period of probation to a date fixed 

""have 
been sentenced upon convicti0n."

in tlie.-order, but Within the longest : ..... 
: 

:
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2d 235 (1953). The coui't is not aceonntable as it would be if it had to
b'y a question of fact (People ex tel. Forsyth v. Court of Sessions, su-
pra) ; but only for an abuse of discretion (People v. Osl 'oba, supra).

There does not seem to be any statute granting a non probationer a
chance to be heard before suspension is revoked; but it has been held
that a hearing, in such a case, is "in keeping with our h.aditional spirit
of fair play which the law reflects" (People ex re!. Goldberg v. Sheriff of
S iffolk Co., 206 Misc. 820, 137 I\I.Y.S.2d 498 [Co.Ct. Suffolk Co. 1954])
and, piior to the statute that inlposed the req fii'ement for a heazing on
revocation of probation (L.1928, Ch. 6'40), it was held that denial of a
heating on revocation "violates elementary principles of cz Eual juris-
pz dence, and makes the statutory provision designed to be humane and
reformatory authority for arbitrary imprisonment unknown to our laws,
and can only leave u rankling injustice in the mind of the defendant"
(People ex tel. St unpf v. Craig, 79 ] [ise. 98, 140 N.Y.Supp. 652 [S.Ct.
[ouroe Co. 1913]).

Suspended Sentence or Suspended Execution of Judgment as 0onviction
When a person is "convicted" of a crime, he becomes subject to cerga u

indirect consequenceS; such as disabilities, disqualifications, forfeihu'es
and ex])osm'e to increased plmishment upon a subsequent conviction.
t{owever, the term "conviction" has more than one meaning in the clim-
inal law : it sometimes is used to mean the verdict and sometimes used to
mean the adjudication of guilt that is embodied in the judgment of the
cmu't. See People v. Fabian, 192 lq.Y: 443, 86 I .E. 672 (1908).

It certainly would not seem right to say that a person has been 
"con-

victed" and should suffer the indirect consequences that follow upon
"conviction" merely because a jury has found him guilty, if the court
never has pronounced a judgment adjudicating his guilt. Until there is
an adjudication by the court, the defendant has no zight of appeal (Peo-
ple v. Cioffi, 1 ixI.Y.2d 70, 150 lq.Y.S.2d 192 [1956]) and there are ways in
which the verdict or the legality of the entire proceeding can be attacked
before, or at the time, the defendant appears for judgment (Cf. 

'[atter

of tZichetti v. New York State Board of Parole, 300 N.Y. 357, 90 l .E.2d
893 [1950] ; and see list of remedies in footnote 66, infra). Therefore,
where indirect consequences are involved, the meaning of theword 

"con-

victed" ought to presuppose a judgment of conviction. But, it usually
is said that the sentence is the judgment of the court, and that where sen-
te ce or the execution of judgment is Suspended, there is no judgment
(see e.g.:People v. Shaw, 1 hLY.2d 30,150 I\I.Y.S.2d 161 [1956] ). Thus,
there is a problem as to whether a suspended sentence or suspended execu-
tion of judgment--which today is no different from a judgment insofar
as the offender's legal remedies are concerned, but is not a judgment in
the true sense of the word--means that the person has been 

"convicted"

within the meaning Of the statutes that impose udh'e6 consequences.
If'seems anachronous and not in keeping wlth.the present state of the

iaw to say that where there is a suspended sentence or suspended execu-
tion, there has been no judgment; especially if it is said in an attempt
to show that the defendant's guilt has not been finally adjudicated. This
would clearly be u carryover from the days when the only way tO coi

'ect

an eix'or or ndscariiage of justice was tO suspend sentence or execution
of judgment. In those days a suspended sentence meant that the de-
fendant had not had a fair tiial or that there was a legal defect in the
proceedings, and itwas q dte logical to say that there was no judgment
of conviction, and, ergo, ho adjudication of guilt. Also, even if the Court

66 The opinions in MatTer of Fprsyth tain detailed explanations of the orig-
v. Court of Sessions and ]Dx parte in of the practice of suspending sen-
United states discussed, supra, con- tence or executio of judgment.
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f Appeals' interpretation ef the common law practice of suspending
• :sentence or execution of judgment (1Katter of Forsyth v. Court of Ses-

sions, supra) be accepted in preference to the narrower interpretation by
She United States Supreme Cour (Ex par e United States, supra), it
still would be logical to say that there was no judgment of conviction,
because one could not tell whether the suspension stemmed from a legal
e!Tor or a miscarriage of justice, or stemmed from extenuating eircum-
:stances that warranted rebel from p mishment.

Today, however, when the defendant has an arsenal of remedies for
legal errors and miscan'iages of justice G6 and the sole reason for sus-
pending sentence or judgment is some factor extraneous to the legahty
of the conviction, there seems to be no justification for saying that there
is no judgment of conviction, and, ergo, no adjudication of guilt in a
ase where sentence or execution has been suspended. This becomes even

clearer when one realizes that the sentencing procedure is precisely the
.same--inchdlng the right to appeal (Code of Cr.Proc., § 517, subd. 3)--
whether the court pronounces sentence, suspends sentence, or pronounces
sentence and suspends execution, and that "it is incumbent upon the
.Cour . . . to pronounce ]udgmeut, either to sentence the defendant
±o a term in prison or to suspend sentence or to impose a sentence and sus-
pend its execution" (emphaM. supplied). Matter of ]Kogan v. Bohan, 305
N.¥: 110, 113, 111 N.E.2d 233 (1953)67

oreover, this principle long ago received statxltory reco ition in the
provision which makes a suspended sentence or suspended execution of
sentence "a conviction for the pm2aose of affecting the weight of the de-
fendanffs testiiimny in any action or proceeding, civil or criminal."
(Code of Cr.Proc., § 70-b).

Thus, it seems that it is more lo cal to regard the suspended sentence
or execution of sentence as at least an adjudication of guilt, and, for this
purpose, as a judgment of conviction. In this connection it might be
noted that the judgment itself actually embraces two things: "the judg-
ment embraces the adjudication of guilt of the crime charged and the
penalty imposed or sentence" People ex tel. Emanue! v. Z'[ck[ann, 7 N.Y.
2d 342, 197 N.¥.S.2d 174 (!960) ; People v. Sullivan, 3 N.Y.2d 196, 198,
!65 N.Y.S.2d 6 (1957).

Therefore, it is only natural to find that today--although courts still
say and in some cases hold that a suspended sentence or suspended exe-
cution of judgment is not a judgment of eonviction courts are qmte
willing, in many situations:, to hold that a person who has received a sus-
pended sentence or suspended execution of judgment has been "convict-
ed" and must suffer the indirect consequences thereof (see, infra).

One of the germinal opinions in this area was written by the Court of
Appeals in People v. Fabian, 192 N.Y. 443, 86 ! .E. 672 (1908). The
opinion in that case first pointed out that the words "conviction" and
"convicted" have a dual meaning and may be employed to refer to either
the verdict or the judgment. The Court then reasoned that since the
te! m "conviction" has "varying meanings," the answer to the question
of whether a conviction presupposes a sentence--or, in other words, a

m , v ^.-,., . - o OF 1963 ......
.... . . . . w"¸ .....

66 or example." motion for a new
trial (Code of Cr.Proc., §§ 462-466) ;
motion in arrest of judgment (id., §§
467-470) ; opportunity to show cause
against tile judgment (id., §§ 480-
481) ; certificate of reasonable doubt
(id., §§ 527-528); and, appeal (id.
§ 517). ..........

67 The deferred sentence (which is
improper) is now roughly analogous
to what a suspended sentence was be-

fore the suspended sentence was con-
sidered as a judgment for the purpose
of the various methods of correcting
error. Thus it is revealing that the
Court of Appeals has refused to rec-
ognize a deferred sentence as a con-
vietion in a situation where it Would
recognize a suspended sentence asia
conviction. M_atter of Richetti v. New
York State Board of Parole, 300 N.Y.
357, 9(} .E.2d 893 (1950):

%

!
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judgment--must be ascertained by an inquiry, in each instance, as to•
hat was intended 5y the. legislahzre when it Used the term "conviction,.
But the Court did not then hold that a suspended Sentence Was a Con:.=

viction for the purpose therein involved. The Court held .that in he
case of a statute mandating disfranchisement upon conviction of a fel-
ony; the legislature" meant only "a conviction in the more comprehensive-
sense of the term • • • a judgment based on a verdict of guilty,.
and that a person is not convicted within the meaning of the Constit-a-
tion [disfranchisement provision, presently Art. 2, § 3] or the statutes.
enaeted in pursuance thereof against whom sentence has been suspend:
ed after verdict" (id., p. 453). In so holding, the Court relied heavily
upon old precedents, reflecting the aforesaid reasons for not considering-
a suspended sentence a conviction, and revealed that its concern centered
on whether a suspended sentence would afford the defendant an oppor-
hmity to a ack the legality of the proceedings.: In thls connection the-
Court stated: qt would hardly be reasonable to authorize the disfran-
chisement of a voter simply because a verdict had been found agains
him (upon which judgment might have been or might yet be arrested)2"-
(id., p. 448; empha. i. supplied). : •

Since th reasoning in the Fabian case seems to be based, to some ex-
tent, upon the Corot's reluctance to conslder a suspended sentence a finaI
adjudication of guilt, it is understandable that courts today reach a
different resul£ when considering other disabilities. Thus, although the-
language of the Court, with respect to the necessity of a search for legis-
lative intent, became the established zmle govelming decisions'to this dayr
the judicial presumption adopted by the Court as a guide for interpreting
that intent does not seem to have been followed. This:presumption,?
which the Cou!% quoted with approval, from the dissenting opinion below
is as follows (id., pp. 449-450) : ..... .: 

,where disabilities, disqualifications and forfei es: are t0Lfollow
.upon a conviction, in the eye of the law it i.s that Condition [sic]
which is evidenced by sentence and judgment; and where sentence
is suspended, and so the direct consequences of fine and impiKsoument
are suspended or postponed temporarily or indefinltely, so, also, the
indirect consequences are likewise postponed." ; 

" ....

The l le today, when interpreting a statute that- imposes a disability,
disqualification or forfeiture upon a person €0nvicted of a eldme or offense
seems to be to regard a suspended sentence as a conviction. Thus, for
example, it has been held that a suspended sentence is a conviction: for
the purpose of automatic revoeatmn of the motor vehicle operator s -
cense of a person convicted of a third or subsequent traffic offense (Jones"
v. Kelly, 9 App.Div.2d 395, 194 N.Y.S.2d 585 [dth Dept. 1959]); for the
propose of automatically bam ng from waterfront union positions per-
sons convicted of felony (De Veau v. Braistead, 5 N.Y.2d 236, 183 N Y.S.
24 793 [1959]) ; for the propose of automatic revocation of a license as
a practitioner of medicine, because of a conviction of felony (Robinson
v. Board of Regehts of University of N, Y., 4 App.Div.2d 359, 164 N.Y.S.
2d 863 [3d Dept. 1957]); for the purpose of automatic forfeiture of a
license to practice dentist- 'y, upon conviction of felony (] '[at.%er of Wein-
rib v. Beier, 29i N.Y. 628, 6 N.E 2d 175 [19 5]) ; and, for the pm poge
of automatic disbarment; upon conviction of felony (]Katter of Sugar-
man, 237 App.Div. :346, 260 N.Y.Supp. 824 [lst Dept• !932]).

Additionally, where the degree/of a crime iS raised 0 felony because
the offender has previously been convicted of the same or another crime,
a suspended sentence or.suspended executionwill count as a Coffviction.
Code of Cr.Proc., § 470:b; Pe0ple v. Ooho, 265 App.Div. 1030, 39 N;Y.S.
2d 665 (4th Dept. 1943) ; People v. Dtfff, 137 [isc. 352, 244 N.Y.Supp-
557 (GeniSess:1930):: :., 1 :•:
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G. PINES

A number of the felonies and most of the misdemeanors and offenses
in the Penal Law are punishable by a fine which may be imposed in ad-
dition to or in lleu of a term of imprisonment.Gs The amounts of the
fines vary over a wide range but do not vary in proportion to the grade
of the offense or the prison term prescribed (see infra). This seems
to be the result of two factors : (1) the fines were established at different
times and, therefore, reflect different dollar values; and (2) the Legisla-
hzre seems to have relied to a greater extent upon large fines as a deter-
rent for cilmes that may occur in the operation of an otherwise legitimate
business (usually misdemeanors, or felonies punishable by relatively short
sentences) than it has for other crimes.

6sit is interesting to note that
many felonies are not punishable
by fine: E. g., Abortion (§§ 80, 81);
Arson (§ 224); Assault, 1st Deg.
(§ 241); Bigamy (§ 840); Burg-
]ary (§ 407); Carnal abuse of a
child (§ 483-a); Sodomy (§ 690);
Dueling (§ 731); Eavesdropping (§
740) ; Illegal Voting (§ 765); Ex-
tortion (§ 852); Forgery (§§ 886,
888, 893); Operating a policy bus-
iness (§ 974--a); h{urder, 1st Deg.

(§§ 1045, 1045-a); h'Iurder, 2d Beg.
(§ 1048) ; h'Ihnslanghter, 1st Deg.
(§ 1051) ; Compulsory prostitution
of wife (§ 1090); Incest (§ 1110);
Kidnapping (§ 1250) ; Grand Lar-
ceny (§§ 1295; 1297); Lynching and
]k{ob Violence (§§ 1391, 1392) ;
] ]:aiming (§ 1400); Certain types
of ] [aliclous Mischief (§§ 1420,
1420-a, 1422) ; Narcotic violations
(§ 1751); Rape (§ 2010) ; Robbery
(§§ 2125, 2127, 2129).

A-56

Amount of the Pine
The amount of the fine that can be prescribed by the Legislature and

imposed by a court is limited by the New York constitutional provision
that (Art. 1, § 5). :

"Excessive ball shall not be required nor excessive fines imposed,
nor shall cruel and unusual punishment be infficted, nor shall wit-
nesses be:unreasonably detained."

But there seems to be a paucity of precedent in this State on the sub-
ject of what is or is not an "excessive" fine. And, according to Cot:
pus ffurls Secundum, courts generally are circumspect in their treat-
ment of the subject (24_B C.J.S., p. 557):

"The courts are reluctant to say that the legislature has exceeded
its power in authorizing excessive fines, and as a general mile will
not do so except in a very clear case;and, therefore, the widest
latitude should be given to the discretion and judgment of the leg-
islature in determining the amount necessary to accomplish the ob-
ject and purpose it has in view.

In determining whether a fine authorized by statute is excessive
in the constitutiona! sense, due regard must be had to the object
designed to be accomplished, to the importance and ma nitude of
the public interest sought to be protected, to the circumstances and
the nature of the act for which it is imposed, and in some instances

With respect to the multiple offender laws, which provide extended
prison terms for persons who previously have been convicted, the hold-
ings follow the classlc.rationale. A prior suspended sentence or sus-
pended execution of judgment is, by statute, declared to be a conviction
for the purpose of sentencing a second offender (Code of Cr.Proc., § 470-
b, subd. 1). But, apart from this, it does not count as a conviction be-
cause it iS not a judgment and, thus, cannot be used to sentence some-
one as a third or fmurth offender. People v. Shaw, 1 N.Y.2d 30, 150 N.Y.
S.2d 161 (1956) ; People ex tel. lk[arcley v. Lawes, 254 I .Y. 249, 172 N.E.
487 (1930) ; People ex tel. Lozzi v. Fay, 6 App.Div.2d 18, 175 I .Y.S.2d
236 (2d Dept.1958), aff'd mere. 5 l#.Y.2d 890.

to the ability of the accused to pay, although the mere £ac that
in a particular case accused is unable to pay the fine required to
be assessed does not render the statute uncoustltu onaL" 69 :::

Under our present statutory structure the court's discretion:-a to the
amount of the fine to be imposed is limited by legislatively prescrlbed
standards which have been separately provided for indlvidual crimes.
These standards fall into four basic categories:

(a) Those that merely prescribe the dollar amount of the max,=
mum fine that can be imposed (e. g., Penal Law, § 1935) ;.

(b) Those that prescribe only the dollar amount of the minimum
fine that can be imposed (e. g., Penal Law, § 1275 [3d offend-
ers] ) ;

(c) Those that prescribe the dollar amounts of both the minimum
and the maximum fine that can be imposed (e. g., Penal Law,
§§ 1142, 1867, 214.2) ; and

(d) Those that prescribe fines geared to the value of the mits of
the crime: i. e., a multiple of the value of the frnits of the
clone (e. g., Penal Law, §§ 460, 932, 934, 1864).

The fines range anywhere from a mammum of five dollars (offenses
against raih'oad property, Penal Law, § 1990) to a maximlun of ten
thousand dollars (e. g.j Bribery of participants in sporting contests,
Penal Law, § 382 [felony]; Failing to pay wages of employees, id.,
§ 1272 [misdemeanor] ). And, where emporations are convicted, a ma:d:
mum of twenty thousand dollars (Conspiracies to prevent competitive
bidding on public contracts, id., § 581-a [misdemeanor] ) j0

Although, as indicated above, the Leglslahu'e generally has prescribed
separate standards for each of the crimes punishable by a fine, there
are certain catchall standards applicable to crimes for which no other
pmfishment is specifically prescribed. Thus, a person convicted of a
felony for which no other punishment is specially prescribed may (in
addition to or in lleu of imprisonment) be fined not more than one
thousand dollars. Penal Law, § 1935. A person convicted of a mis-
demeanor for which no other punishment is specially prescribed may
(in addition to or in lieu of imprisonment) be fined not more than five

hundred dollars. Id. § 1937. A person convicted as an accessory to
a felony may be fined not more than five hundred dollars (in addition
to or in lieu of imprisonment). Id., § 1934. Where a person is convict-
ed of a cidnne plmishable by an unspecified fine, a fine of not more than
five hlmdred do!lai may be imposed. Id., § 36.w And, attempts are
punishable by a fine not more than one-half the largest sum prescribed
upon a conviction for the offense attempted (in addition to or in lieu

G9 This latter proposition; i. e., that
the inability of the accused to pay the
fine does not mean that the fine is ex-
cessive or the statute unconstitutional,
is supported by authority in this
State. People v. Watson, 204 1YIiSc.
467, 126 N.¥.S.2d 832 (Gen.Sess.
1953) ; In re Baker, 183 h'Iisc. 113, 50
N.Y.S.2d 431 (Schoharie Co.Ct.1944) ;
People v. Kelly, 32'h{isc. 319, 66 N. .
Supp. 733 (Gen.Sess.1900).

70 There also are some substantial
fines prescribed in other chapters of
the Consolidated Laws. For example,

. violation of the state antl-trust law
(a misdemeanor) is punishable by a
maximum fine of twenty thousand do!-
lars for individuals and fifty thousand
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dollars for corporations (General
Business Law, § 341).

VlThis section could well be in
terpreted as providing a limitation
on the maximum amount of the fine
timt can be imposed in a case where
the Legislature has merely provided
for the minimum fine (as in cate-
gory "(b)" in the text). The sec-
tion reads:

• "§ 36 Limit of fine where stat-
ute does not specify amount.

"Where in. this chapter, or in
any other statute making any
crime punishable by a fine, the
amount of the fine is not speci-
fied, a fine of not more than five
hundred:dollars may be impos-
ed."

SURVEY AS OF 1963 :

!/
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of impiisonment). Id., §-261. Where "a corporation is convicted of an
offense for which a natural person would be p mishable dth imprison-
ment, as for a felony, such corporation is plmishable by a fine of not
more than five thousand dollars." 

:Id., 
§ i932.

The following list provides a sampling of the present schedule of
fines for the various crimes and an indlcation--for the pm] ose of com-
parison-of the ma miun term of imprisonment applicable to each.
Unless othei dse indicated the fines may be imposed in addition to the
tei of impilsonmenL

crime and Maximum -
Term of Imprisoamen .... "

Abduction (§ 70) 10 years
Adifltery (§ 102)--6 months :
Instigating fights behveen animals (§ 182)
10 days (rain.) 1 year (max.)
Auctioneer selling disabled horses--6
months (9 188-a) "
Assault 2d Deg.--5 years (§ 243) ....

Corp0ra ons ann volunt 'y associations
• practicing law (§ 280): Officers, etc., plm-

ishable as for a misdemeanor

Receiving deposits over $25 in insolvent
bank (9 295) ! year (rain.) 5 years (max.)

False s atements or in mbrs as to bantdng
insti l ons (§ 303--mlsdemeanor) l year
Bidbery-of a judicial officer (§ 371)---10
years " : :

Bribery' of participants in sportscontests
(9 382) 1 year (rain.) 10 years (max.)
Participant in sports contest who solicits
or accepts hi, be (§ 382)1 Year (rain.) 5
years (max.)
Coercion by employers,=6-months (§ 531)
Conspiracies to-prevent competitive bidding 
on public conh-acts--! year (§ 581-a) :

e
Maximum

$1,000
$250 :
$1,000

Fraudldent
(§662)--7 years -
Officer or director of a corporation who is-
sues stock beyond ammmt authorized or.
sells shares he does not own (§ 664, subds.
6, 7)6 months (min.)l year (max.) :.
{isconduct of officers and agents Of pipe-

line corporations--6 months (§ 669)
Violation of election law by public 0fficei"
or employee (9 763)--3 ears : ::
Election misdemeanors: (§ 782)--1 year

i

$i,000::

$3,000 

$500
. 7! None none specifically pre- :

scribed; L e., any amount less than' 
stated: max£mumA.58 

....

$5,000

issue of stocks and bonds

$1,000
$5,000
(coi'l oi:at[on)

$3,000

Minimum
None 71a

None

$I0

$5

None

None

$500

$1,000

$5,000

" 
None

None

$10,000

$i0,000
$200
$5,000
(na m'al
person)
$20,000 •
(corPoration)

. $3,000.

None

None
None
None

None

None

None

None

None'

• $!00

$i00

: : :. SURVEY AS OF :1963 / " :!

,Orime and aximum : i ine: 5: :: -:
Term of Imprisonment 

.... 
: Maximum • .

Agreements or con raets f0r pr[ dieges to
• deal with occupants of tenements, apart-
:mcnt houses or bungalow colonies (9 861)
-30 days (rain.) 1 year (max.)

kKaving possession of counterfeit coin
(§ 894:)--5 years

.Advertising counterfeit money and stamps $1,000
(§. 895) 1 year (mln.) 5 years (max.) ---

-Using false name or 'address in connection $2,000
with. advertising counterfeit money or
-stamps (§ 895) ! year (min.) 5 years
(max.)

Fdlse rumors as to s oe-ks, bonds or public $5,0"00
Tunds (§ 926)--3 years
Reproduction or forgery of archeolo cal :$200
• objects (§ 959)--90 days
:Fratldulent disposition of property.subject
to lease or ]ire--1 year (§ 960 m]sd.)
Punishment for second and third convic-
tions of gambling (§ 998)--misdemeanors
• 10 days (min.) 1 year (max.)--2d offense
.-30 days (min.) 1 year (max.)--subsequenv

.Hazing (§ 1030--misd.) 30 days :(min.)1 $100

$1,000

$500: :
$1,000:

• year (max:)
Z anslaughter, 2d deg. 15 years (§ 1053)
,Czdmlnal negligence resulting, in death
(§§ 1053a-!053f)--5 years

• Obscene piiuts and articles (§ Ll41, subds.
I, 2)--
-lst offense 10 days (rain.) i year (max.) $2,000
-2nd offense 30 days (rain.) 1 year (max.) $3,000
_3rd offense 6 months (rain.) 3 years (max.) $5,000
Advertisements relating to certain diseases $500
(§ 1142-a)--6 months
Destroying proper y insured--5 years $500
(§ 1201) .,

-Refusal to admit' inspector t0 mines, etc.,
-or failure to comply with reqtdrements of
ihspector (§ 1270--raise.) 30 days (min.)
l year (max.)
Failure to pay wages of employees in ac-
.cordancc with provisions of labor !aw

(§ 
1272--misd.)--i year 

" 
, 

.......

• Violations of provislons of labor law; in-
• dusbdal code; etc. (§ 1275--misd.)
"1st offense---no jail term, 

" 
•

"2nd 6ffense--30 days
• 

.Subsequent--60 days ,- .

$!,000
$i,000

None $50
(see
footnote
71, supra) :
$i0,000 $i00
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$!oo .......... $!o

(nah ral 
"- 

"

person)

$!,ooo ........ $50.
(corporkOn)-i
$500 .None

- $100

$100

: N6ne

: " $25

None

None
None'

$i0

None
Tone

$i5o
$250
None
$50

None

-$100.; : .: 
" 

None
$500 - _ , -$I00 :
None $300.
(see ..
fCo n0 e 

- =

71, supra)
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Crime and M . mum
Term 0f Imprisonment Maximum
Bribery of members of the Le slahu'e $5,000
(8 1327)--10 years
Perjury 1st deg.& subornation of perjury $5,000
1st deg. (8 1633)--5 years

Wilful violation of health laws (8 1740, $2,000
subd. 2)--1 year

Re-confining persons discharged upon u'it $1,000
(8,1788)--6 months

Taking unlawful fees--10 years (8 1826) $4,000

Auditing and paying fraudulent claims up- $5,000
on the state or a municipal goi oration:--
5 years (8 1863)

fisappropriation by €ounty treasurer $10,000
(8 1867) 1 year (mln.) 5 years (max.)
Inj Fy to public record--5 years (8 2050) $500
Stealing,'des uetion, mutilation or conceal- $1,000
ment. of tesfamentalT ins ument (8 2052)
--5 years

Seduction (8 2175)--5 years $1,000

Prostihltion of women (§ 2460) 2 years $5,000
(rain.) 20 years (max.)
Receiving proceeds of prostitmfion of $1,000
women (8 2460, subd. 8) 2 years (rain.) 20
years (max./)

Peddling, begging or loitering on air and: $10
bus terminal proper y (8 150---offense)-
30 days
Unauthorized use of marks of l ew Yol"k $50
World's Fail" 1964-1965 Corp. (8 440-b--
offense)--!0 days (alternative, not in addi-
tibn to fine)
Conducting maternity hospital without li-
cense (8 482, subd. 2--misd.)--60 days

Fine - •

: :Minimum

None

None

None

None

None

None

$50
(for each
day
violation
continues)

$50 '

$500

None

None

None

None

None

None

None

-SURVEY 
AS 0Fi963-:

Crime and Maximum Pine
Term of Imprisonment Maximuni Minimum

None

None

None

None

None

,!!
Procm%ug alcoholic beverages .for persons
under the age of 18--5 days (8 484-d--
offense) .... " .

Disorderly conduct--6 months (8 723 - $50
offense)

Unlawful possession or use of an identiilca- $50
tion card issued by United Nations (8 966--
mlsdi)---10 days

Unapproved portable kerosene heaters $100
(8 1673--misd.)--90 days

• h-60

! iding on railway ears; boarding cars in $5 
•" : :

motion, obstructing passage of car; ires-
passing upon railway tracks (8 1990--of- •
lense) no jail reign
Peddling, begging or loitering on railway $10
property (8 1990-a--offense)--30 days
Wilful violation of the tel-ms of a lease $50
(§ 2040--offense)--6 months
Discidminafion against children in dwelling $100
houses (8 2O' l--misd.) no jall term
Sabbath breaking (§ 2142--misd.) $10
1st offense--5 days

Subsequent offense
5 days (min.) 20 days (max.)
Deliveidng false bill of lading to canal co!-
lector (8 460)--2 years

Obtaining proper y by false pretenses
93_)--0 years(8 ° °

Fraudulently obtaining property for char-
itable pro:poses (8 934) 1 year (mln.) 3
years (max.)
Conversion of property held in trust or by
virhm of .office (8 1302) punishable as for
larceny, plus fine appearing opposite eohunn

Obtaining proceeds of fraudulent audit or
payment (8 1864) 3 yem's (min.) 5 years
(max.)

$1 

None

None

$5O

$5

$20 $10
Fine not exceeding three
times the value of the
property omitted in such
bilh
Fine not more than fhree
times the value o the
money or property affected
or obtained
Fine not exceeding the
value of the money or
property obtained.
Fhm not exceeding the
value of the property mis-
appropriated or stolen
with interest and 20% in
addition.
Fine not exceeding five
times the amount or value.

i J.
i :i!•

, ii

i

:Enforcement
A judgment tha the defendant pay a fine ma : also direct that he be

imprisoned lmtil the fine be satisfied. Code of Cr.Proe., 88 484, 718.
The court may merely order that the defendant be imprisoned until the
free is paid, in which case he will remain incarcerated one day for each
one dollar of the fine. Or, the court may order that the defendant be
imprisoned for a specified time (not to exceed one day for each one
dollar of the fine) lmless the fine is sooner paidJ2 This period is in
addition to any sentence of imprisonment that may be imposed: it com-
mences at the expi±ation of the prison sentence and the incarceration
simply continues at the same prison or jail lmtil the fine is paid or the
judgment satisfied. People ex tel. Gately v. Sage, 13 App.Div. 135, 43
N.Y.Supp. 372 (2d Dept. 1897).

72There is an exception to this
general rule in Penal Law, § 1302
where it is provided that the court
can direct that the defendant be im:
prisoned "for not" more than five
years in addition to the term of his

sentence .' j unless the fine
is sooner paid." In such a ease the
duration of the enforcement term
would not depend upon the amount
of the fine. ....
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The additional period for failltre to pay a fine is not the same as a.
sentence of imprisonment, because duration of the confinement is 4thin
the prisoneFs own control. Thus, for example, the fact that a person
might posMbly stand committed for more than 27 years if he failed to-
.pay the $10,000 max nura fine preseribed for the misdemeanor set forth:
m section 1272 of the Pena! Law does not mean that this crime is, in
fact, a felony: the 27 year period would not be the sentence of the-
corn-t, but only a method of enforcing the sentence. k[atter of ]k[c-
Kinney v. Hamilton, 282 I .Y. 393, 26 N.E.2d 949 (1940). A]so, although:
the imprisonment might last for more than one year the prisoner wilt.
not be confined in a state prison (unless confinement is to follow upon
a state prison telzn [People ex rel. Gately v. Sage, supra]). Code of
Cr.Proc., § 488; see ik[atter of cK_inney w ]Eamilton, supra.

ik conmfi -ment to enforce payment of a fine is within the discretion.
of the cottrt and does not have to be imposed merely because the fine-
has been imposed. The sentence is valid without the commitment (Peo:
ple ex re!. Sedotto v.. Jackson, 307 lq.Y. 291, 121 Iq.E.2d 229 [1954])
and unless the sentence contains a dh'eetlon for commitment this method: ,
of enforcement cannot be employed. People ex rel. Wright v. Redman,
27 l se.2d 98 , 209 I .Y.S:2d 1001 (Sup.Ct.Erie Co. !960).

]Eowever, apart from cdmmihnent for nonpayment there does not seem.
to be any statutm:y procedure for enforcing a judgznent that an individ-
ual is to pay a fine. W'here corporations are convicted the fine may be
collected in the same manner as a judgment in a civil aetion--i, e., execu-
tion (Code of Cr.Proe., § 682)--but there is no parallel procedure ap-
plicable to individuals.73 !oreover, there seems to be a coflflict among
the authorities in this State as to whether the courts have inherent com-
mon law power to issue a writ for body execution (capias pro fine) or
proper y execution (levari faeias) to collect a fine imposed in a criminal
judgznent. Compare l ane v. People, 8 Wend. 203, 215 (Ct. of Errors
1831) with' People ex tel. Gately v. Sage, 13 ikpp.Div. 135, 136-137, 43
lff.Y.Supp. 3/2 (2d Dept. 1897) and Conlon v. Lisk, 13 ikpp.Div. 195,
204=205, 43 N.Y.Supp. 364 (2d Dept. 1897). ' ,

It might be noted that a court can impose a fine, dh'ect that the de-
fendant be imprisoned until it is paid, and suspend execution of the-
judgznent of imprisonment "on such terms and conditions as it shall
determine" (Code of Cr.Proe., § 483, sub d. 2). This procedure can be-
used as a device for havlng the defendant pay the fine at a ftlture date
or pay it in installments, while the court retains power to conmfit him
if the conditions are not met.

ikdditionally, the Criminal Court of the City of lqew York has the-
power "to ex end time to pay any fine imposed upon a plea of guilty to
or a conviction onany charge of a grade less than a misdemeanor." If"
the defendant does not pay within the extended time, the court may
order .his arrest (lq.Y.C.Cr.Ct. et, § 62).

Power to Remit
Any court of record, except an inferior court of local jurisdietionr

which has imposed a fine for any cl4minal offense, has the power to

22 et seq.) and the revisers' notes
indicate that they had submitted a
similar procedure to be applied
where a fine is imposed in a judg-
ment of conviction. This procedure
was not enacted by the Legislature
(see 3 R.S. 850 [2d Ed.]).

There is no judicial authority,
either way, on the applicability of

.rticle 20 to criminal judgments:
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73 &rticle 20 of. the Judiciary Law
(§§. 799--796) provides a procedure

for execution to collect a fine "im-
posed by a court of record, upon a
grand or trial juror, or upon any
officer or other person" but this does
not seem to apply to fines imposed in
a judgment of conviction. The pro-
visions of'Article 20 are substantial-
ly the same as the ones adopted in
the revised statutes (2 R;S. 484, §

remit all or part o£ a fine imposed by it, or imposed by an infe or c0urt .
of local jm4sdiefi6n in the same county. Code of Cr.Proe., § 484. In
addition, the New York City Climinal Court has the power "to remit a
fine imposed by it and in place thereof to substitute in its discretion
imprisohmenL" N.Y.C.Cr.Ct.ikct; § 33(2). .

The power to remit fines is discretionary, but wi!l notbe exerelsed
unless it is shown that the fine was arbi 'a!:y, unreasonable or excessive;
or, unless there are compelling circumstances arising subsequent to the
imposition of the fine which convince the court that the remission of
the fine will selwe the ends of justice. See People v. Watson, 204 Misc.
467, 126 I .Y.S.2d 832 (Gen.Sess.1953) ; In re Hershey l arms, Inc., 175

_ise. 64_1, 24 I .Y.S.2d 163 (Gen.Sess.19' ). : 

Penalties and Forfeitures _:
Iu addition to a tel n of imprisonment and a free, some crimes also are

punishable by a penalty or forfeiture to be recovered in a.elvll action.-
Thus for example, an attorney who comnSits an act-of misconduct de-
fined by section 273 of the Penal Law forfeits to the party injured treble
damages to be recovered in a civil action (in addition to the punishment
prescribed for a misdemeanor), similarly, an embraceor, besides being
subj eet to the punishment prescribed by law, forfeits ten times the sum
or ten times the value of that which was taken plus the ae ml damages
sustained tothe party aggrieved. Penal Law, § 377. Also, in addition to
the punishment prescribed for discrimination, every offender is liable to

penalty of not less than $100 nor more than $500 to be recovered by the
person aggrieved. Id., § 701. tenant who has purchased products
from a dealer that has paid the landlord for the privilege of sellingto
tenants "may recover of such seller or dealer for his benefit a penalty"
of $250 and the seller also is liable to prescribed cl minal, punishment.
Id., § 870, subd. 3. person who knowingly re-commits, for the, same
cause, any person who has been discharged upon a writ is liable to

a , evedspecified punishment and, in addition, forfeits to the party =g
"

$1250. Id., § 1788. One who persuades another to visit a gambling
establishment is guilty of a misdemeanor and in addition to the punish-
ment prescribed therefor is liable to the other person for losses suffered
at play therein. Id., § 980. For exacting payment of money won at
gambling, the law imposes a forfei n'e of five times the value of the pay-
ment exacted "to be recovered in a civil action, by the persons charged
with the suppm of the poor"--no other punishment is prescribed. Id.,
§ 989. railroad that refuses to redeem an mused passage Geket
forfeits to the aggrieved party $50 to be recovered in a civil action. Id:,
§ 1562. ik sheriff who violates certain provisions With respect to the
care and custody of prisoners "forfeits to the person aggrieved treble
damages" and also may be punished for u misdemeanor. Id., § 1875.
And, a COlo0ration that sends messenger b0Ys to certain prohibited
places "is g filty of a misdemeanor, and incurs a penalty of fifty dollars
to be recovered by the district attol ey"--Tn0 other ptmishmen iS pre-
scribed. Id., § 488. :.

] :ost of the penalties and f0rfeihlrespreseribed bY the Penal Law
are recoverable by the persons injured, through separate civil action.
This differs somewhat from the practice with l:espect to fines, because
no separate action or judgznent is necessary for a fine : it is imposed as
part of the judg-ment of conviction, andd0es not, as a rule, redound to
the befiefit of the person ifljured by the crime. 

" "

]Eowever, it should be noted that in eei'tain cases tides can be'used for
the benefit of Or paid by the state to the person injm.ed by the crime.

Thus, a fine imp0sed upon con ctioh for ai ai d0nnmt bf k 
"child 

"may;
be applied in the discretion of the court tO the suppbrt of the Child."
Penal Law, § 480. 2k fine imposed ppon a conviction for conversion o
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prope! ty.held in h-nst (a fine not exceeding the value of the property
stolen, with interest, plus 20 ) must be turned over to the party in-
jured: i. e., the party injured is entitled to receive so much of the fine as
does not exceed the value of the property stolen with interest from the
date of the commission of the offense and a reasonable sum to defray the
expense of collecting same. Id., 8 1302. And, a public body injured by
a fraudulent audit or payment is entitled to receive the fine imposed
upon a public officer who is convicted of he crime. Id., 8 186&

H. SPEOIALCOJM:MIT]ENTS
In certain cases criminal courts can dispose of charges by committing

offenders to special institutions. Such eommihnents cannot really be
called "sentences" but, since the resulting confinement often disposes of
the crimina! charge, these commitments are relevant to this survey.

Mental Defectives
If a person over the age of 16 is "convicted of a criminal offense',

(any grade) 74 andit is determined that he or she is a mental defeetive,
the court, instead of passing sentence in the usua! form, may commit the
offender to an institution for defective delinquents under the jurisdiction
of the Department of Correction.TM Correction Law, 88 438, 451. This
commitment is for an indefinite period of thne and continues until the
defective is discharged by the superintendent of the institution. Cor-
rection Law, 8 441-a. It is a judgment of conviction 76 and is deemed
a final disposition of the offense charged (unless the superintendent of
the institution rejects the inmate). Correction Law, 8 438; People ex
tel. ViSchi v. Martin, 8 N.Y.2d 63 20LN.Y.S.2d 753 (1960).

At first glance, an indefinite commitment that co fld mean llfe im-
prisonment might seem to be an unduly severe method of dealing with
a person convicted of a misdemeanor or an offense or even a minor
felony. However, it should be noted that the commitment is more in
the nature of an insanity connnlPment than-a sentence. It must be
based upon a certificate of menta! defect by two examining physicians
(or an examJnlng physician and a certified psychologist) showing facts
and circumstances to support a conclusion that the defendant is a mental
defective and that the defect is of such a nature that commitment is for
the offender's own welfare and the welfare of others. Correction Law,

88 438, 4. In addition, habeas corpus is available, at any time, tO test
the fact of mental defectiveness. Id., 8 ; see People ex re!. Gaudinb
v. Supt. etc., 263 App.Div. 1042, 33 N.Y.S.2d 787 (3d Dept. !9"42) ; Peo-

ple 
ex tel. Romanov. Thayer, 229 App.Div. 687, 242 N.Y.S. 289 (3d Dept.

1930).
^ erson ehar ad with u crime 77 but found .to be unable (beca.use o£

m t l defect) rostand trial also may be connmtted to an institution ior
defective delinquents. Such a commitment would be under the provi-
sions dealing with insanity and is one of a munber of alternatives avail-
able to'the court in a case where the defendant cannot stand trial. Code
of Cr.Proc., §8 662-b, 872; Correction Law, §8 438, 451. As in the Case
of a convicted offender, this commitment is for an indefinite time. (A
more detailed discussion of insanity commitments is set forth, infra.)

The institutions for defective delinquents also receive--by transfer:-

persons 
sentenced or committed to other penal or correctional institu-

tions 7s and subsequently found to be mental defectives. Correction Law,
88 438, 438-a, 438-b, 439, 451. Thus, a misdemeanant or felon (but not
One who has been convicted of murder in the first degree)sentenced t0 a
State or local penal or correctional institution and subsequently found
to be a mental defeetive can be transferred from that institution to an
institution for defective delinquents. Correction Law, 88 438-a, 439,
451. And an offender committed to the Reception Center, whether misde-
meanant, felon, juvenile delinquent, youthful offender, wayward minor,
petty offender or vagrant also may be transferred to an institution for de:
fective dellnquents.TM Id., § 438-b. These trans.fers are admJnistrati
transfers, without court order, but must be based upon a certificate 0f
mental defect as in the case of a direct comndtment. The transfer does
not affect the term of the sentence, as such.

A 
person 

of ' borderline normal" or 'qow normal" intelligence confined
in a State correctional institution also may be transferred to an institu-
tion for defective delinquents. This type of transfer is similar to the
transfer of a mental defective in that it is an administrative transfer, but
different in that it only can be effected from a State institution and it
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"convicted" as used. in the statute
must mean only the plea or verdict
(see People ex rel. Viscid v. Martin
[cited in text]). However, one
court recently has stated that the
commitment can only follow upon a
sentence and that a person who has
not been sentenced cannot be com-
mitted under Correction Law § 438
because he has not been "convicted'"
(see People ex rel. Ascenclo v. War-
den of Women's ttouse of Detention,
28 Misc.2d 460, 209 N.Y.S.2d 931
[S.Ct.N.Y.Co.1960] ). This decision
seems to be erroneous.

Also, the fact that the statute pro-
rides for the commitment of a per-
son who has been "convicted" leaves
some doubt about whether a way-
ward minor or youthful offender can
be committed to an institution for
defective delinquents.

74This includes a felony, misde-
meanor (see e. g., People ex re!.
Gaudino v. Superintendent, 263 App.
Div. 1042, 33 N.Y.S.2d 787 [3d
Dept. :[9421), offense and a charge
such as vagrancy (People ex tel.
Sto]ofsky v. Superintendent, 259 l .
Y. 115, 181 N.E. 68 [1932]).

75 There are two such institutions:
one for males and one for females.
The institution for male defective
delinquents is the ' Eastern Correc-
tional Institution" at Napanoch.
Correction Law, § 430. The institu-
tion for female defective delinquents
is the "Albion State Training
School" at Albion. Id., § 450.

76 The statute (Correction Law, §
438) provides for the commitment
of a person who has been "convicb
ed." Since the commitment itself is
the judgment of conviction, the word

77 The term "crime" as used here-
in does not include an offense and,
outside the City of New York, it
does not include a misdemeanor cog-
nizable by the local courts of special
sessions. Code of Cr.Proc., § 873.

7s It might be noted that a patient
in a State school for mental defec-
fives (under the jurisdiction of the
Department of h{entnl Hygiene) can
be transferred to an institution for
defective delinquents if he has com-
mitted or is liable to commit a dan-
gerous act. This transfer is upon
court order after a proceeding be-
fore three commissioners. Certifi-
cation by this procedure is not a
conviction, but the person §o trans-
ferred is held under the same terms
and conditions as persons directly
committed. Mental Hygiene Law, §
134-a; Correction Ybaw, §: 438.

79 It is interesting to note that the
transfer provisions are not coterm-
inous with the commitment provi-
sions. Direct commitment is avail-
able without regard to the grade of

N.Y.Proposed Penal Law %4 Spec.pamph.--5

the offense. Transfer is available
only in the case of a crime (exdud-
ing murder 1). unless the transfer is
from the Reception Center in wb]ch
case it is available for any offense.

. (The l eception Center' is only for
males between the ages of 16 and 21
years and, therefore, the transfer
provisions for females are not as
broad as the provisions for males.)

It might also be noted that where
a male is adjudicated a juvenile de-
linquent, youthful offender or way-
ward minor and found to be a mental
defective before commitment, he
cannot be committed to the l ecep-
tiou Center (Correction Law, § 61)
and, since he has not been "convict-
ed" of a crime, it seems doubtful
that he can be committed to an insti-
tution for defective delinquents (see
footnote 76. supra). The same rea-
soning would be applicable in the
case of a female. 

'However, 
if the

male is committed to the RecePd0n
Center and then found tube a men-
tel defective, there weald seem to be
no problem.
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is not based upon a cer -ifieate of mental defect. The txansfer is pur-
suant to rules made by the Commissioner of Correction .and,ba d upon
"appropriate psychome rle testing and clinical observation. . ransIer
<toes not affect the term of imprisonment in any way. wonrec lon aw,
§ 439-b.

In connection with administrative transfers to special institutions,
it might be noted that in a recent case dealing with the administrative
transfer of an allegedly insane prisoner from Attica State Prison to
Dannemora State ttospital (for insane prisoners), the Court of Appeals
held that habeas corpus was available to Challenge the transfer, even
though the prisoner's term had not ex])ired. People ex re!. Brown v.
Johnston, 9 Iq.Y.2d 482, 215 N.Y.S.2d 44 (1961). The Couz act owl-
edged that ordinarily "a prisoner has no standing to choose the place
in which he is to be confined" but held that "courts should not sanction,
without question, renmvals in cases of alleged insane prisoners, which ca
.conceivably be uncontrolled and arbitrary." In so holding, the Cour
.expressed concern about the possibility that the prisoner "may be con-
freed with deranged persons who are liable to hal n and/or adversely

ffeet him." so Thus, by analogy, it would seem that a prisoner trans-
ferred to an institution for defective delinquents pursuant to an ad-
ministrative order has the right to 5udieia! review of the basis for the
transfer.

If, before the expiration of the term for whleh an inmate received from
another institution was sentenced it be fmmd that his confinement in an
institution for defective delinquents is lmsuitable for any reason, the
inmate 411 be returned to the institution from which he came. CmTe6-
±ion Law,§ 442.

]inmates of an institution for defective delinquents may be released
• on parole and, although the Board of Parole must be given an oppor-
%unity to investigate the inmate's case and is charged with supervision of
these persons, parole eligibility is determined (within certain limitations)

y the officials of the institution. Correction Law, § 445.
Subject to two exceptions parole may be granted at any time. The

exceptions are as follows (Con'eetion Law, § 445) :
"[1] An inmate shal! not be paroled before he might have been
paroled from another institution, if any, to which he was origina!ly
conmfitted or [2] before he would have been paroled if he had been
committed to a l'efm natory or con'ectional institution under a
similar charge.''

'These exceptions seem somewhat confusing. The first exception clearly
means that an inmate originally sentenced to an indetelm]inate term and
%hen transferred cannot be paroled before the exph-ation of the minimum
imposed by the court,sl But it also could mean that a person sentenced
±o one year in a penitentiary and then transferred is not eligible for
parole until the sentence expires. The second exception (i. e., "or before
he would have been paroled if he had been committed to u refolunatory
or correctional institution under a similar charge") is even more trouble-
:some. Certainly there is no way to tell when an inmate would have been
paroled if he had been committed to a reformatory (indefinite felts) or if
he had been sentenced to a State prison (indeterminate term with mini-
mum fixed by court) instead of being committed to an institution for de-
fective delinquents--without specific sentence---on the same charge, much

so Iu 1962 the procedure for trans-, s! There is no credit for good Con-
fer to Dannemora State ttospital duct . ("good time") applicable to
was changed. The new procedure time served in an institution for de-
requires a court order, after notice fective delinquents:

ud an. op2ortuni'ty to.be heard. 
"

: 1
/ I covxt.

82 Section 441-a of the Correction
Law provides that the superintend-
ent s right to discharge inmates is
subject to the provisions of section
662-b of the Code of Cr.Proc. That
section (§ 662-b) provides that a
person found unable to stand trial
must be returned to face a pending
indictment if he regains his faculties.
] Iowever, Correction Law section
.,oo _ . ,t ÷hn . a commitment to

quents "by a court of competent ju-
risdiction shal! be deemed a finaI
disposition Of the indicfiment, o
criminal offense charged and shaH'
whoUy divest the said court of its
jurisdiction over the prisoner under
said commitment or by reason of
said offense, • . .'t -Therefore,
the proviso in Correction Law,, §
441-a seems inconsistent with § 438:
of theCorrecdon Law. . -

le cCunder, a slmilar., charge." The only situations that might .be coy-;
ezS:d by this prowsmn are cases where offenders have. le:n :n c edu°f-

Discharge from an institution for defective delinquents depends upon
the type of commitment that serves as authority for holding the inmate.
Where the inmate was directly committed by judgment of conviction,
the superintendent of the institution, with the approval of the Commls-
sioner of Correction, may discharge him"if it be fmmd that his further :

...... ein is nns taWe" Correetion Law, § .lso 
connnemenb nv" . "" ., • "ore an ins i ll lOn
would a) 1 to an mnate eomnntted by t ansfe f , , .

o_er 
ne'I Plur s(n u:y " "- : - ^ ÷ De artmentr of ] [ental ] y ene. 

" 
Lsee ioo

- 
/

mnoe, ..... ul a. . And themile is substantially the same. n the .case o an
inmate committed pursuant to the procedure apphcame o persons
fmmd mable to stand trial, except that in this case, if an indictment or
information is pendi-ng and the inmate becomes able to stand trial, he-
must be retrained for that purpose,s2 Code Of Cr.Proc., § 662-b ; Correc-
tion Law, § 441-a. 

"

Where the inmate is under a specific sentence and has been 
:ansferred

to an institution for defective.delinquents, he is not eligible for dis-
charge until his term ex-pires. If he was transferred to the institution

pursuant 
to the provision applicable to persons of borderline norma!

or 'flow nmunaF' intelligence, he has an absolute right to be discharged
when his tmun expires. Correction Law, § 439-b. But, if the inmate-
was transferred pursuant to a certificate of mental defect, then he wilt
be discharged at the expiration of his te un only if the superintendent
of the institution finds •that it is easonably safe for him to be at large
and that his friends or relatives are able and willing to comfortab!y
maintain him without further public charge. (Approval of he Com-
missioner of Correction is a prerequisite to discharge.) Correction Law,

§ 
_!. If the superintendent is of the opinion that the inmate (trans-

ferred pursuant to a certificate of menta! defect) is a mental defective-
who should not be discharged, the superintendent may apply to a cour
for an order of retention, which will be issued upon a new certificate 0f
mental defect. Thereafter, the inmate will be held under the same
terms and conditions as a person who has been directly committed to•
the institution. Id., 9§ 440, 441. It might be noted that although there
is no statutory requirement fornotlce and an opport mi 5r t0 be heard i
the 

procedure 
for procuring an order of retention (§ 440)r this protec-

tion has been read into the statute by the Coux of Appeals. People ex
tel. ] orriale v. Branham, 291 N.Y. 3!2, 52 lq.E.2d 881 (!943).

Inmates also may be discharged while on parole. k direct comm{ znen
inmate may be discharged upon recommendation of the Board of Parole'
and the approval of the Conunissioner of Correction. A ransferree may
be discharged Upon Completion of the maximum sentence imposed by the
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is not based upon a certificate of mental defect. The transfer is put-'
suant to rules made by the Cqmmissioner of Correction and based upon
"appropriate psychometric testing and clinical observation." Transfer
does not affect the term of imprisonment in any way. Correction Law,
§ 439-b.

In connection with admimstrative t!.-ansfers to special institutions,
it might be noted that in a recent case dealing with the administrative
transfer of an allegedly insan prisoner from Attica State Prison to
Dannemora State Hospital (for insane prisoners), the Court of Appeals
held that habeas corpus was available to challenge the transfer, even
Shough the prisoner's term had not expired. People ex re!. Brown v.
Johnston, 9 N.Y.2d 482, 215 N.Y.S.2d 4 (1961). The Court acknowl-
edged that ordinarily "a prisoner has no standing to choose the place
in which he is to be confined" but held that "courts should not sanction,
without question, removals in cases of alleged insane prisoners, which can
conceivably be uncontrolled and arbitrary." In so holding, the Court
expressed concern about the possibility that the prisoner "may be con-
fined with deranged persons who are .liable to harm and!or adversely
affect him." 80 Thus, by analogy, it would seem that a prisoner trans-

" " ° 
nferred to an mstibutio for defective delinquents pursuant to an ad-

ministrative order has the right to judicial review of the basis for the
transfer.

If, before the expiration of the term for which an inmate received from
another institution was sentenced it be found that his confinement in an
institution for defective delinquents is unsuitable for any reason, the
inmate wil! be returned to the institution from which he came. Correc-
tion Law, § {-42.

Inmates of an institution for defective delinquents may be released
on parole and, although the Board of Parole must be given an oppor-
tunity to investigate the inmate's case and is charged with supervision of
these persons, parole eligibility is determined (within certain limitations)
by the officials of the institution. Correction Law, § 45.

Subject to two exceptions parole may be granted at any time. The
exceptions are as follows (Correction Law, § 45) :

"[1] An inmate shall not be paroled before he might have been
paroled from another institution, if any, to which he was originally
committed or [2] before he would have been paroled if he had been
committed to a reformatoi ! or correctional institution under a
similar charge."

These exceptions seem somewhat confusing. The first exception clearly
means that an inmate originally sentenced to an indeterminate term and
then transferred cannot be paroled before the expiration of the minimum
imposed by the co zrt.8i But it also could mean that a person sentenced
to one year in a penitentiary and then transferred is not eligible for
parole until the sentence expires. The second exception (i. e., 

"or 
before

he wolfld have been paroled if he had been committed to a reformatory
or correctional institution under a similar charge") is even more trouble-
some. Certainly there is no way to te!l when an inmate would have been
paroled if he had been committed to a reformatory (indefinite term) or if
he had been sentenced to a State prison (indeterminate term with mini-
m un fixed by co u't) instead of being committed to an institution for de-
fective delinquents--without specific sentence--on the same charge, much

80 In 1962 the procedure for trans-
fer to Dannemora State IIospital
was changed. The new procedure
requires a court order, after notice
and an opportunity to be heard.
Correction Law, § 383 (L.1962, ch.
393).

A-66

81 There is no credit for good con-
duct ("good time") applic.able to
time served in an institution for de-
fective delinquents.
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tess %ruder a sflni!ar charge." The only situations that might be cov-
ered by this provision, are cases where offenders have been convicted of
crimes punishable by mandatory minima or are multiple offenders pun-
ishable under one of the multiple offender sections.

D charge from an institution for defective delinquents depends upon
the type of commitment that serves as authority for holding the inmate.
W hei'e the inmate was directly committed by judgment of conviction,
the superintendent of the institution, with the approval of the Comufis-
sioner of Correction, may discharge him "if it be found that his f rcther
confinement therein is .lmsultable." Correction Law, § -a. This also
woulcl apply to an inmate committed by transfer from an ins tution
lmder the j uisdiction of the Department of ental Hygiene (see foot-
note, supra). nd the rule is substantially the same in the case of an
inmate committed p u'suant to the procedure applicable to persons
fo md lmable to stand tl ial, except that in this case, if an indictment or
information is pending and the inmate becomes able to stand tria!, he
must be returned for that p u pose,s2 Code of Cr.Proc, § 662-b; Correc-
tion Law, § X-a.

Where the inmate is mder a specific sentence and has been transferred
to an institution for defective delinquents, he is not eligible for dis-
charge tmtil his term expires. If he was transferred to the institution
pursuant to the provision applicable to persons of Cborderlme normal"
or Cqow normal" intelligence, he has an absolute right to be discharged
when his term expires. Correction Law, § 39-b. But, if the inmate
was transferred pursuant to a certificate of mental defect, then he will
be discharged at the expiration of his term only if the superintendent
of the insGtu on finds that it is reasonably safe for him to be at large
and that his friends or relatives are able and willing to comfortably
maintain him wittiout further public charge. (Approval of the Com-
missioner of Correction is a prerequisite to discharge.) Correction Law,
§ 4-11. If the superintendent is of the opinion that the inmate (trans-
ferred pursuant to a certificate of mental defect) is a mental defective
who should not be discharged, the superintendent may apply to a court
• for an order bT retention, Which wil! be issued upon a new certificate of
mental defect. Thereafter, the inmate will be held under the same
terms and conditions as a person who has been directly committed to
the institution. Id., § § 40, 441. It might be noted that although there
is no statutory requirement .for notice and an opportunity to be heard in
the procedure for procludng an order of retention (§ [40), this protec-
tion has been read into the statute by the Court of Appeals. People ex
tel. l orriale v. Branham, 291 N.Y. 312, 52 N.E.2d 881 (19 3).

Inmates also may be discharged while on parole. A direct commitment
inmate may be discharged upon recommendation of the Board of Parole
and the approval of the Commissioner of Correction. A transferree may
be discharged upon completion of the maxhnmn sentence imposed by the
court.

82 Section 44_1-a of the Correction
Law provides that the superintend-
ent's right to discharge inmates is
subject to the provisions of section
662-b of the Code of Cr.Proc. That
section (§ 662-b) proMdes that a
person found unable to stand trial
must be returned to face a pending
indictment if he regains his faculties.
ttowever, Correction Law section
438 provides that a commitment to
an institution for defective delin-

quents "by a court of competent ju-
risdiction sha!l be deemed a final
disposition of the indictment or
criminal offense charged and shall
wholly divest the said court of its
jurisdiction over the prisoner finder.
said commitment or by reaso ! of.
said offense. Therefore, 

:::

the proviso m Correction Law,:::§):: :
441-a seems inconsistent with § 438//
of the Correction Law. : u:: (::
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In addition to parole and discharge, inmates also may be released from
an institution for defective delinquents by transfer to an institution
under the 5tu sdiction of the Department of Mental Hygiene. (This re-
qnires consent of the Commissioner of l[ental Hygiene.) Provisions for
transfer are applicable to persons mder 21 years of age (Correction Law,
§ 439-a) ; persons over 21 years of age not in confinement ptu'suant to a
judgment of conviction (id., § 439-c); persons over 21 years of age
committed pursuant to a judgment of conviction and confined for five
years or more (ibid.); and, persons held after the expiration of their
term (id., 8 '441). In the ease of a person under 21 years of age, trans-
fer does not alter the rnles relating to parole and discharge. All other
transferrees are henceforth governed by the rules of the Department of
] 'fenta! Hygiene with respect to al! matters including convalescent status
and release. These transfers are revocable.

83 Of course, and as discussed, mitred to an institution for defective
supra, such a person also can be corn- delinquents.
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instltution in which t.he defendant is confined and a!l further proceed-
ings are had as if the defendant had been indicted prior to his commit:
ment (see, infra). But, if the district attorney does not present evi-
dence to a grand jury or file an information (in the City of New York)
within six months from the date of the commihnent and makes a written
statement that he does not intend to reopen the matter, it cannot be re-
opened. Code of Cr.Proe., § 872.

If the defendant has been indicted (anywhere), or if in the City e£
New York an infoi nation has been filed against him, the procedure is
different: there is no separate civil commitment proceeding mder the
Mental Hygiene Law (unless one already has been instituted). The
court in which the indic nent or infoi nation is pending can at any
time before final judgment order the psychiatric examination (or re-
ceive the report of a psychiatric examination ordered by another court
or a magistrate before the indictment or information was filed); hold
a hearing, if requested, on the issue of the defendant's sanity; and,
if it finds the defendant unable to stand tria! or continue with the pro-
ceedings, make the commitment, which must be to an institution under
the 5urisdictlon of the Depart-ment of Correction (]t[atteawaa State
Hospital). A defendant so conunitted may at any time be transferred--
with the consent of the respective department heads and without court
order--to an institution under the jurisdiction of the Department of
[ental Hygiene. Commitment, whether it occurs before or after the

filing of an indictment or information, merely suspends further pro-
ceedings until the defendant is able to continue. However, the indict-
ment or infoi nation may be dismissed upon consent of the district at-
torney if the defendant is a resident of another state or countlT and
may be removed thereto, or after the defendant has been in continuous
confinement under the commit-ment for more than two years. Code of
Cr.Proc., § 662-b, 871., 875.

A defendant confined in ] a eawan when the indictment or informa-
tion is dismissed (under the two year provision) can be retained there-
in without further cottrt order and will not be discharged until he has
recovered oz" until the superintendent is of the opinion that it is rea-
sonably safe for him to be delivered to the custody of his relatives or
friends. Code of Cr.Proc., 8 662-b; Correction Law, 8§ 409, 410. But
a defendant who happens to be confined in an institution under the
jurisdiction of the Department of [enta! Hygiene when the indictment
or information is dismissed cannot be retained without a: fltrther court
order. This involves a separate civil proceeding for the certification of
a person not in confinement on a ciiminal charge. Code of Cr.Proc.,
§ 662-b.s

A person who is able to stand al, but who is acqni ed on the
ground that he was insane at the time of the crime must be committed
to the Custody of the Commissioner of Mental Hygiene. This commit-
ment is automatic and is made without regard to the defendant's present
condition. Anyone so committed may be placed in any institution under

s4 nne statute is not clear as to
whether an additional civil proceed-
ing is necessary (after dismissal of
the indictment) in the case of a per-
son indicted after commitment to an
institution under the jurisdiction of
the Department of ] [ental Hygiene
(commitment prior to indictment
would have been based upon a civil
proceeding). 1%r is it clear as to
whether a separate civil proceeding
is necessary to transfer a person
from Matteawan to a Department of

l [ental ] ygiene institution after tim
indictment is dismissed.

It should be noted that the statute
authorizing retention of an inmate
in h{atteawan (without court order)
after dismissal of the indictment or
information mentions that institu-
tion by name arid, therefore, might
not be applicable to a person con-
fined in an institution for defective
delinquents. Thus, there does not
appear to be any statutory provision
applicable to defective delinquents.
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Insane Persons

ik person charged with a crime or an offense and found to be "in such
state of idiocy, imbecility or insanity as to be incapable of understand-
ing the charge against him or the proceedings or of making his defense"
may be committed to an appropriate institution of the Department of
Correction ( [atteawan State Hospital at Beacon s3) or to any appropri-"
ate institution of the Department of [ental Hygiene. The procedure
employed and the choice of institution depends upon the grade of the
charge; whether the crime was committed in or out of the City of New
York; and the stage of the proceedings.

Thus, where the defendant is charged with an offense which is not a
crime or outside the City of l ew York with a misdemeanor of which
cotu.ts of special sessions have exclusive jurisdiction (see Code of Cr.
Proc., §8 56, 56-a, 56-b) and it appears to the cotu or magistrate that
he is lmable to stand tria!, the cotu't or magistrate may order a psychia-
tric examination. If the psychiatrists conclude that the defendant is
unable to stand trial and able to benefit from immediate care and
treatment, a separate civil proceeding will be instituted for his commit-
ment as provided in the /Iental Hygiene Law for the commitment of a
person not in confinement on a ci ninal charge. In this case, commib
ment is to an institution under the jttrisdiction of the Depai ment of
{ental Hygiene and is deemed a final disposition of the offense or mis-

demeanor charged. If the defendant is found to be mable to stand trial
but is not committed, the court before which the crimina! charge is pend-
ing may dismiss the charge "or may make such order as may be ap-
propi ate and within . • . [its] powers." Code of Cr.Proe., 8 873.

Where the charge is a zeiony or an indictable misdemeanor (i. e., a
crime not Cognizable by a cotu't of special sessions), or in the City of
i ew York a felony or any misdemeanor, and no indictment or infoi na-
tion has been filed the same basic procedure is applicable. Here, how-
ever, the cotn may commit' the defendant to either a Department of
Correction institution (] fatteawan State Hospital) or to an institution
xmder the jurisdiction of the Department of ] fental Hygiene and the
defendant may be h'ansferred--with the consent of the respective de-
par nient heads and .without court order---from an institution under
the jtu sdiction of one department to an institution under the jtu'isdic-
tion of the other, or to a veterans administration institution, iklthofigh
a determination (in the civil commitment proceeding) that the defend-
ant is mable to stand trial terminates the criminal proceeding, the dis-
trict attorney may obtain an indictraent or file an information at any
time. When he does so, a warrant will be lodged with the director of the

ii
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st Because of the wording of cer- under sentence for a felony and con-
rain provisions prescribing the pro- fined therein would be committed tO
cedure applicable in the case of a Dannemora or h'Iatteawan: the law
person confined in a penitentiary or seems to permit commitment to el-
in a New York City Department of ther. (Compare Correction Law, §§
Correction institution, it is difficult 383, subds. 1. l-a, and 408, subd. 1-
to determine whether a male person a.)
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Correction or the Deparhnent of Mental Hygiene and can be transferred
from one to the other and back again. Correction Law, § 384. i: i

It might be noted that the Correction Law pro ddes the Commissioner
of Mental Hygiene with general authority to transfer certain patients
from State hospitals under his jurisdiction to Matteawan (§ 4/2). This
is an administrative transfer, without court order, and the patients that
may be transferred fall into three categories: (1) inmates held under
any other than a civil process; (2) any patient Who has previously been
sentenced to a felon of imprisonment in any correctional, instltution,
and who still manifests criminal tendencies; or (3) any such patientwho
has previously been an inmate of Matteawan.s6 Also, the ] enta! Hygiene
Law (§ 85) provides that the Commissioner of Mental Hygiene may au-
thorize the director of any State hospital to commence a proceeding to
certify any dangerous inmate Of a State mental hospital to Matteawan.
After a proceeding, during which the allegedly dangerous inmate may be
represented by cmmsel,'i-f the cour agrees that the inmate is dangerous,
the cmu% orders the ff ans er tO ]l :atteawan. Persons transfezTed under
Correction Law, § 4]2;or ] [ental Hygiene Liw, 8 85 may be trhnsfer2ed
back t0 a civil institution, when conditions permit, withOut €0urt or-
der.

The foregolng discussion of the prOvisions relating to commitment o£
defective delinquents and insane persons accused or convicted of cllme
is merely a skeletal outline designed to sezwe as a: basis 

'for 
an under-

standing of the manner in which the procedm:es applicable to such per-
sons fit into the sentencing structure,s It sholfld be noted bat the stat-
utes governing these matters are not ari'anged in any sort Of logical or-
der and are permeated with pateh)v0rk, ambiguities; conflicting pro-
visions and lmjustifiable distinctions. 

' 
....... : . 

'

Arrested l arcotic Addicts :
"The Arrested Narcotic Addict Uom nihnent Act," effective Jannary

1, 1963 provides procedures for detoxifieation of narcotic addicts; ire-

s6 In 1961 the United States Court rected that the judgment be vacate&
of Appeals for the Second Circuit held as moot (369 U.S. 149). Subsequent-
that the provision of § 412, author- ly, another transferee under § 412
izing administrative transfer to Mat- raised the same question on a writ of
teawan of an ex-convict who manil . habeas corpus: in a state court. The
fests criminal tendencies, is unconsti- wi it was dismissed and, on appeal, the
tutional because no requirement for a Second Department stated that
hearing can be read into it. The Court although it was in accord with the ra-
based its decision upon the fact that
a hearing is necessary in other cases
of transfer and relied heavily upon
the fact that a hearing is required for
transfer of a dangerous insane inmate
who is not an ex-convict. ' (See hlen-
tal Hygiene Law, § 85.) It stated-
that there is "nothing to demonstrate
that ex-convicts who, after expiration
of their sentences, become mentally
ill are inherently more dangerous
than those mentally illwho are not ex-
convicts" and that "a state must guard
against classifications which are so
arbitrary that they are repugnant to
the equal protection clause of the
Fourteenth Amendment" United
States ex tel. Carroll v. cNeill, 294
F.2d 117 (2d Cir. 1961). Certiorari
was granted (36S U.S. 951) but during
the pendency of the appeal the rela-
tor died and the Supreme Court di-

donale of the Carroll:case, Jrwas
bound by a prior New York Court: of
APpeals case in which the question of
thu unconstitutionality of section 412
was specifically raised and rejected.

• People:ex re!. Aronson v: h' cNeill, 19
App.Div.2d 73!, 242 N.Y.S.2d 425 (2d
Dept.1963). Appeal dismissed :on
ground that relator not an aggrieved
party, 13 N.Y.2d 1043. : . .... :

s7 A recent report by a special €om-
mittee of the Association of the Bar
of the City of New York in coopera-
tion with Corne!! Law School contains
a thorough analysis, including recom-
mendations, of the pr0qedures applica.
ble to commitmefit, retention and dis=
charge of insane persons. This re-
port, which covers both civil and ei-im
inal commitments, is entitled '5 Iental
Illness and Due Process" (C )rne!l
University Press, 1962).
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the jurisdictlbn of the Department of Menta! Hygiene or transfe'rred--
without court ordez %o an institution under the jurisdiction of the:
Department of Correction. Howe#er, if the Commissioner of Mental
Hygiene is at .any time of the opinion that such person may be condi-
tionally released or discharged without danger to himself or others, he
may commence a proceeding for conditiona!/'elease or discharge in the
court that committed the defendant. Also, the defendant, himself, may
make application for discharge or release to the co rt by which he was
committed and, if after receiving-a report from the Commissioner of
Mental Hygiene the court considers there may be merit in the applica:
tion, it will proceed as it would in a case where the application was
made by the Commissioner. Code of Cr.Proc., 8 454.

prlsoner sezwing a sentence in any State or local penal or cmTec-
tional institution and found to be insane can be transferred to a De-
partment of Correc io institution for insane prisoners. Such transfer
is pursuant to a commitment made by a court after notice and an op-
portunlty to be heard. Correction Law, §8 383, 408.

The Department of Correction maintains two institutions for insane
plisoners: Matteawan State Hospital and Dannemora State Hospital.
Commitment will be to Matteawan in the case of any person "ufider-
going a sentence of one year or less or convicted of a misdemeanor, or
adjudicated to be a youthful offender, wayward minor or juvenile de-
linqnent" Also, all insane female prisoners are comn tted to Mattea-
wan. Correction Law, § 408. Commitment will be to Dannemora in
the case of any male person convictecl of a felony and confined in any
one of the State prisons or co Teetional institutions or in a penitentiary.
Also, any inmate of the Eastern Correctional Institution (i. e., the in-
stitution for male defective delinquents) who was committed on a judg-
ment of conviction for any crime or offense or transferred thereto
while under sentence for any e dme or offense (including a juvenile de-
linquent, youthful Offender or wayward minor) and who is insane will
be committed to Daunemora. Correction Law, 8 383.ss

If the prisoner recovers before the expiration of his sentence ! e is
transferred, without court order, to the: institution from which he came.
Correction Law, 88 386, 410. If the prisoner continues to be insane at
the expiration of his te n, the procedure depends upon whether he is
confined at Matteawan or Daunemora. • " ..... :

A prisoner confined at Matteawan who continues to be insane dt the
expiration of his term may be retained' therein (or transferred to an in-
stitution under the jurisdiction of the Department of Mental Hygiene)
until he has recovered or is otherwise legally discharged. 1fo com order
is necessary for retention or transfer. Correction Law, 8 409.

prisoner Confined at Dannemora who continues to be insane at the
expiration of his term cannot be retained without a new commit-
ment Yore specifically, if the direc or of the Dannemora State Hospi-
tal believes the p isoner is stil! insane at the expiration of his term, he
may apply "for the certification Of such person as provided in the mental
hygiene law for the certification of a person not in confinement on a
climinal charge." This means a separate civil proceeding, after which
an order may be issued committing the insane person to the custody of
the Commissioner of Mental Hygiene. A person so committed may be
placed in an institution under the jurisdiction of the Department of
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mediately after arrest and voluntal civil commitment for treatment
in lieu of prosecution. ] enta! t{ygiene Law, §§ 208-215. In vlew of the
fact that voluntai5r civil commitment can lea4 to abatement of the
cidmlnal charges, it is relevant to note certain portions of the Act.

Briefly, persons arrested for certain narcotic crimes, and persons ar-
rested for other c mes and offenses who show symptoms of addiction,
are informed upon arraignment before the conmfitting magistrate that
they may request consideration for civil commibnent to a hospital facili-
ty. If this request is made and the defefldant is fmmd to be a narcotic
addict the cmu may order that the defendant be civilly committed.
Before commitJnent, the cmzrt must obtain certification from the Com-
missioner of ]k[enta! ttyglene that he is agreeable to the acceptance of the
defendant in a designated facility having a special unit for the care
and treatment of drug addicts.

In the case of persons charged 4th specified narcotic crimes the
court cannot make a civil commitment if: (a) there is an lmdlsposed
prior felony charge pending or an uncompleted sentence on such charge,
or parole time owing (except upon request of the Board of Parole);
or (b) the defendant has been Convicted of two prior felonies ; or (c) the
defendant has been civilly committed under this Act on three or more
prior occasions; or (d) the ammmt of drugs involved in the instant
charge is substantially greater-than would be necessary to support the
defendant's own habit; or (e) facilities are not available at the time
the commitment is sought; or (f) it is not in the interest of justice to
commit the defendant civilly, l[ental Hygiene Law, § 21!.

In the case of persons charged with other crimes or offenses the court's
power to make a civil comnfitment is liinited by additional restidctious.
These additional restrictions prohibit civil commitment if: (i) the
defendant has been previously convicted of a capital cidme; or (2) the
present charge involves a felony punishable' by a mandatory minimum
term; or (3) the defendant is charged with a felony and, if convicted,
would have to receive a statutoi:y mandatory nfinimum term because
df a prior felony conviction; Or (4) the district attorneY refnses to con-
sefiL ] ental tIygiene Law, § 212/

The civilly ebmmitted narcotic addict receives inpatient care and
treatment an4 aftercare supervision. E[e is not released from inpatient
care lmtil the Commissioner is satisfied that he has received the maximum
benefit from such care. After release from inpatient care, he is re-
quired to xeport periodically to an aftercare facility and is subject to rea-
sonable regulation of his conduct. The otal time spent by an addict
in inpatient reatment and aftercare supervision as a result of a single
anrest cannot exceed thixty-six months. [ental Hygiene Law, § 213.

During care and treatment the:criminal charge that led to the ar-
rest of the addict is held in abeyance. The charge is dismissed and the
commitment tei fi_nated if the Commissioner of {ental Hygiene Cei ifies
that discharge from aftercare in advance of the-maximum expiration
date is warn'anted. Apart from this, if the charge iS a misdemeanor and
the defendant has not previously been convicted 6f a felony, and has not
previously been committed on a separate arrest under the provisions of
this Act, the criminal charge is dismissed upon certification of one year
of inpatient care or aftercare supervision. Such dismissal in no way
lessens the power of the Commissioner of i[ental ttygiene to exercise
continuous supervision to the extent of the thixty-six month period.
In all other cases the charge is automa cally dismissed three years
after the initial commitment if the Commissioner Certifies that the de-
fendant has been subject to inpatient or aftercare supervision through-
ou the period. Mental Hygiene Law, § 213.

The addict can be recommltted by the Commissioner for inpatlent
care at any time during the aftercare period. Also, if the addict escapes
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or disappears from aftercare supervision,, or proves unfit for treatmeen
or supervision within: the :thirty-six month period, he can be re uxneL
to the court and the c!dmina! proceedings are reactivate& In this even
the addict is entitled to "jail time" .eredit against hiS sentence for time
spent in 

"confinement-prior.
to and during his civil commitment but not

for time spent under aftercare supervision, l [ental Hygiene Law,.
§ 213 ..... I

Young Offenders and Females Convicted of Certain Offenses: charitable
Institutions.

There are certain situations where the law provides that a court may,
if it chooses, commit an offender to a private incorporated insGtution
(approved by the Department of Social Welfare)rather than o aState
or local penal or coi=eectional institution ......

The court has this discretionaiT authority in the case of a juvenile
' " rdelinquent (Family Court Act, § t58), wayward minor (Code of C.

Prom, § 913-c), or youthful offender (id., § 913-m). Commitment in
each of these cases is for a period not to exceed tbxee years. A juvenile
delinquent may be committed to a charitable institution "subject to the
further orders of the Court," but in no event for more than three years
(Family Court Act, § 758). A wayward minor may be committed tO a
charitable institution for "an. indeteimdnate period not to exceed three
years" (Code Of Cl'.Proc., § 913-c), "may be released or paroled in the
manner provided by law with respect to adult and other offenders" (id:,
§ 913-d), and also may be returned to the eom't for other disposition (e.
g., State reformatory) if he does not behave (ibid.). A youthful of-
fender commitment to a charitable institution "shall be for a period not
to exceed three years" and the statute does not mention parole, release or
rehnm to the court. (id., § 913-m).

Courts in l ew York Cit-y and l assau and S ffolk cmmtles have dis-
cretionary authority to commit to a charitable institution when se -
fencing women found guilty of certain offenses. Correction Law, § 311;
lq.Y.C.Cr.Ct.Act, §§ 80, 82, 83, 84.

CoiTectlon Law section 33_! provides that a com in New York City
or in l assau or Suffolk counties is authorized to commit females over
the age of 16, who are found guilty of cel ain offenses,ss to specified
charitable institutions. These commitments are for an indefinite term,.
not to exceed three years. Females so committed may be released or
paroled at any time by the authorities of the institution, but cannot
be released ithin six months after commitment without the written
consent of the committing court. If a female proves unfit for the in-
stitution, she may be returned to the court for other disposition. Ex-
penses of commitment to and care and maintenance in such an in-
stitution are charged to the county from which the commitment was
made. Correction Law, § 311.

The New York City Criminal Court Act contains provisions dealing
with the same subject matter as Com-ection Law, § 311. These
provisions are broader than and in some respects conflict with the Cot-

i

in danger of becoming mor-
ally depraved, or

5. Being a prostitute or of in-
temperate habits and has not
been an inmate of a state
prison or penitentiary, or

6. Being a.vagrant, or
7. Petit larceny, and has not

been an inmate of a state
prison or penitentiary "

88 The offenses specified are as fo!-
lows :

"1. Being found in a reputed
house of prostitution or as-
signatinn, or

2. Being found in company dth
or frequenting the company
of thieves or prostitutes, or

3. Associating with vicious or
• dissolute persons, or

4. Being wilfully disobedient to
her parent or guardian, and is

: A" 3
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rection Law provision. The Act provides that a court may make a com-
mitment to a ehai4table institution in the case of any female over the
age of 16 who is convicted of: 

'

• (1) 
a misdemeanor, provided she has not theretofore been an inmate
of a State pl4son or penitentiary (§ 80);

(2) 
any one of a number of offenses relating primarily to prostitu-
tion (§ 82); or

(3) 
the offense of disorderly conduct, or vagrancy (other than
prostihltion or being a diseased person) (§ 83).

In the first situation (the misdemeanor) commiLanent is for an indefi-
nite teian not to exceed three years and the parole, release and re-commit-
lent provisions axe similar to those in Correction Law, § 311. N.

Z.C.Cr.Ct.Act, § 80. In the second situation (prostitution) conunitment
is for a term of three years and in the third situation (disorderly con-
.duct and non-prostltution vagTancy) commitment is not to exceed one

Tear 
• Id §§ 82, 83. There is no provision for parole applicable to
L-ments under situations 2 and 3 but a person so committed

-may be released before the expiration of the term, under a proce-
.dm'e substantially similar to the one hi Correction Law, § 3tl. N.Y.C.
Cr.Ct.Aet, § 84. The Act provides %hat the expenses of commitment
and care mder the misdemeanor Section (§ 80) shall be a City charge,

:but the Act does not seem to contain a similar provision applicable to
.commitment Under the prostitution or disorderly conduct sections (§§ 82,

' 3).
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APPENDIX B
THE INSANITY DEFENSE

Reprinted from 1963 Interim Report of Commission oJ Revl-
s o of Penal Law and Criminal Code, 1963 Leg. Doc. No. 8,
pgs. 16-26.

Another highly controversial subject of a fundamental nah re is that
which deals withthe proper standard to be predicated for the defense
of insanity. In the maj0ritY of American jtu4Sdicti0ns, including New
York, the. 01d and familiar pi4nciple known as the 3{eNaghten i-ale pre-
vails. The vahdity of this Standard has frequently been. haHenge.d,
and this Commission has given considerable attention to re-examination
of that l de and 6f the enth'e area of insanity as a defense to a criminal
charge. ,

public hearing on this subjec was held by the Commission on
ovember 30, 1962, in Albany tO elicit the Opinions and positions of

individuals and organizations. Previously, the problems posed by the
present standard were e.xqlbred by a Study Committee of the Governor's
Conference onthe Defense of Insanity designated by foianer Govelmor
Hair, nab and continued b3 Goveimor Rockefeller. The members of the
Committee were l%iehard 3T. Foster, tk[.D., David Abrahamsen, i%{.D.,
Christopher F. Ten'ence, {.D., Rev: S. Oley Cutler, S: J, Iton.Edward
S. Silver, Francis E. Shaw, {.D., ] on. John Van /oorhis and Professor
I[erbert Wechsler. The Committee issued a report in 1958, l 0wn as the
Foster l%ep0rt, in which all the members concurred in making Certain
recommendations. That repoi reads, in parg, as follows :

"1. The Statutory Cr ter Jn Of Crimh!al Respons bility.

The criterion of criminal responsibility as affected by: mental
ilSease, disorder or defect is defined hi New York by statute.

Section 1120 of the Penal Law provides as follows :
An act done by a person 3yaP is an idiot, imbecile, lunatic

or insane is not a Clime ....
person is not excused from criminal liability as an idiot,

imbecile, lunatie 0r insane person, except upon propf that, at
the time of committing the alleged criminal act, he was labor-
ing under such a defect of reason as :

:1. Not to know the nahu'e and quaHty of the act he was
doing; or ......... :

2. Not to Jnow that the act Was wrong.
Section 34 of the Penal Law fm.ther.provides:

2k morbid propensity o commit prohibited acts, existing in
: the mind of a person who is not shown to have been incapable
of blowing the wrongfulness of such acts, forms no=defense
tO a prosecution therefor. :

TheSe stall%Olin5r, provisions bind the lq-ew. York-colitis-to the
criterion of Crimina! responsibility declared by lIclqaghten's case
hi !843, without the possibility of adaption in-the light of :moderd
scientLfie,knowledge of the na u'e andeffects of mental disease or

-defect. Whatever .%he views of alienists and jm4sts may:be, the
test in this state is prescribed by statute and there can beno othe 

".

(Cdrdoz01 J. in People v. Schmidt, 216 N.Y. 324, 339). As the Coiu't
of Appeals has repeatedly said; :if there is reason for dissatisfaction
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with the law, the argument must" be addressed to the legislainu'e, not
the courts. See e. g. People v. Horton, 308 N.Y. 1, 13.

Dissatisfaction with the : [cNaghten i de as the sole test of
crimSnal responsibility when insanity is interposed as a defense
has been widespread for many years in both England and in the
United States. In some seventeen states, in our federal law and
in our militaiT law it has long been supplemented by other criteria,
making some allowance for the case where the actor knows the
nature and the wrongfulness of his behavior but is othel vise bereft
by reason of disease of the capacity for self-control. In many other
states the problem is receiving fresh attention now. In this state,
speaking ex-judicially, Judge Cardozo said thirty years ago of our
statute (Law and Literature 106-108) :

,. . . EveiT one concedes that the present definition of
insanity has little relation to" the tixlths of mental life. There
are times, of course, when a -killing has occmTed without knowl-
edge by the killer of the nature of the act. A classic instance
is the case of lk[alT Lamb, the sister of Charles Lamb, who ldlled
her mother in delirium. There are times when there is no
knowledge that the act is wrong, as when a mother offers up
her child as a sacrifice to God. But after all, these are rare
instances of the wet-kings of a mind deranged. They exclude
many instances of the commission of an act under the compul-
sion of disease, the countless instances, for example, of clones
by paranoiacs under the impulse of a fixed idea .... If
insanity is not to be a defense, let us say So frankly and even
brutally, but let us not mock ourselves with a definition that
palters with reality. Such a method is neither good morals nor
good science nor good law .... 

'

We are unanimously of the view that there are compe!ling prac-
tica!, ethical and religious reasons for maintaining the insanity
defense; and that the time has come to frame a definition which
does not palter with reality. We believe, moreover, that it is en-
tirely feasible to cast a fo! nulation which, dthout resolving eveiT
aspect of the difficulty, will sufficiently imp.rove the statute to meet
working standards of good morals, good science and good law.

¥ithout attempting a full statement of the defects of the [c-
• Naghten rule, in the rigid feign in which the statute fastens it upon
the state, we are agreed that an amendment should be ddrawn to
overcome the following objections :

(1) There is, fu-st, the difficulty that inheres in the ordinaiT
meaning of the word 'know,' as apphed to persons suffering from
serious mental disease. The fact that the defendant is able to

erbaHze the right answer to a question, to respond, for example,
that murder or stealing is wrong, or the fact that he exhibited a
sense of guilt as by concealment-or by flight, is often taken as
conclusive evidence that he -knew the nature and the wrongfulness
of his behavior. Yet one of the most stidking facts about the
abnormality of many psychotics is that their way of knowing is
entirely different from that of the ordinai y person. In psychiatric

.... terms, their knowledge is usually divorced from all affect, which
..... is to say that it is like the knowledge children have of propositions

they can state but cannot understand; it has no depth and is
. divorced from comprehension. The present statute makes it vei:y

difficult to put this point before the juiT, though it often is the
crucial point involved. See e. g. the ex-t-racts from the record in
People v. Roche, 309 N.Y. 678, quoted in ]k[oiTis, Criminal Insanity:
The Abyss Between Law and PsychiatiT, 12 THE I%EC01D 471 at
483-84; People v. ttorton, 308 N.Y. 1. The gTeat student of the
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English crimina! law, Sir James Fitzjames Stephen thought that
properly construed ] cNaghten did not force this limited conception
of the nah re of the requisite knowledge. See ] isto!:y of English
Criminal Law, Vol. II, p. 171. Other students have embraced his
view. See e. g. Jerome Hall, Principles of Criminal Law, p. 518.
The point had not, however, received explicit recognition by the New
York courts and should, in our view, be met by an amendment of
the statute. The knowledge that should be deemed matei al in
testing responsibility is more than merely surface intellection;
it is the appreciation sane men have of what it is that they are
doing and of its legal and its moral quality.

(2) The ik[cNaghten i fle improperly confines the inquh:y to the
effect of mental disease or defect upon the actor's cognitive ca-
pacity; the finding must be that he did not know the nature or
wrongfi lness of the act. The limitation is, as Judge Cardozo point-
ed out, faithful neither to the facts of mental life nor to the de-
mands of legal, ethical or social policy.

ental disease, even in its extreme forms, may not destroy the
minimal awareness called for by [cNaghten, while destroying

power 
to employ such knowledge in detelm ning behavior, the c.a-

pacify 
that rational human beings have o gume nen" conuuc m

the light of knowledge. The point is a related one to that which we
have made respecting the impah nen of capacity to know. Capacity
to know the nabxre and wrongfulness of conduct may not have
been discernibly destroyed and yet the transformations in ability
to cope with the external world, worked by severe psychosis, may
have otherwise destroyed the individual's capacity for self-control.
In cases such as this ]E[cNaghten decrees legal responsibility. But
since it is precisely the destruction of capacity for self-control, in
consequence Of mental disease or defect, which from the point of
view of morals and of legal policy wan'ants the special treatment
of the hTesponsible, the statute forces a discrimination which is
neither logical nor just. We think that the discrimination should
be rectified by an amendment of the statute.

(3) A final difficulty which we think demands attention turus
on the degree of the impairment of capacity to know or to control
that ought to be demanded before in.esponsibility may be ac-
knowledged. Taken on its face, the present statute calls for an
impairment that is total; the actor must not k-cow. This extreme
conception poses what some have thought the largest problem in
the just administration 0f the test.

Even in the most extx'eme psychoses, there is often some residual
capacity to know or to contl"ol; and, judging after the event, the
psychiah ¢ expert hardly can declare on oath that at the time of
the disputed action the actor w/S totally bereft of knowledge or
control. Yet this is a dilemma that it certainly is not deliberate
legal policy to pose: In other situations, where the facts of life
do not submit to any absolute appraisal, the law has been content
to recognize that it must tolerate distinctions of degree. We think
that such recognition is required here. People of relative sanity,
on whom the threats of penal law can exert a deteiTent force and
who are within the range of influence of programs for com'ection,.
differ from the seriously deranged in the respect that theirs is an
appreciable or substantial capacity to know and to control. We
think the statute should be framed to recognize that this is so and
to avoid a finding of responsibility for those psychotics who may
have some remnant of capacity, however grossly it has been im-
paired by their disease.

B-3 •



TtIE INSANITY DEFENSE

-2-

2

!

The foregoing appraisal of the defects of l[eNaghten is substan-
tially that made by the American' Law Institute in the process
of the formulation of its Model Penal Code. See A. L. L Model
Penal Code, Tentative Draft No. 4, (1955) pp. 156-159. The remedy
that we propose also is adapted from the formulation w!fich has
had.the tentative approval of the Iustihlte. We recommend that
Section 1120 of the Penal Law be modified to read substantially as
follows :

(1) :A person may not be convicted of a clime for conduct
for which he is not responsible.

(2) A person is not responsible for criminal conduct if at the
time of such conduct as a result of mental disease or defect he
lacks Substantial capacity:

(a) to know or to appreciate the wrongfulness of his con-
duct; or •

(b) to conform his conduct to the reqLdrements of law.
The changes that this folznulation would effect may be smn-

marized as follows:
!. The present stahltory refereflce to a person who is an "idiot,

imbecile, hmatic" or insane" would be superseded by reference to
mental disease or defect, the modern terms Which designate mental
disorders of the most serious -kind and undeveloped inteliec lal
capacity.

2. With respect to the question which now is material lmder
'[c aghten and the present stattite, the inquhT would be not merely

whether the actor lacked knowledge of the nature and the wrongful-
hess of his behavior but also whether he was lacking in capacity to
appreciate its wronghflness: By adding the requirement of appre-
e iation to that Of ! owledge, We w0uld expect the courts to g 'ant
Some leeway to an explication 6f the distinction between mere
verbalization and a deeper comprehension, which we have discussed
above, l[0reover, since a person who is lacking in capacity to lmow
or to appreciate the nature or the quality of his action, as those
terms are understood in law, is necessarily incapable of an apprecia-
tion of its wrongfulness, we have thought it unnecessary to deal
with the former possibi ty explicitly in statement of the piinciple,
asthe present statute does.

3. Instead of asl ng whether the defendant did not know, we
think the legal inquiry should be addressed to his capacity to know
or to appreciate. The reason is that any testimony by the psychiah4c
expert, addressed to the actoi-'s mental state at a time in the past,
will necessa!ily invotve an inference upon his pal f 'om his judgment
as to the actor's powers or capacity. We think the statute gains
in clarity by making this explicit.

4. The inquiry is not confined to the impairment of capacity to
know or to appreciate the wrongfulness of the defendant's conduct.
For reasons stated earlier, it extends also to the capacity of the
actor to conform his conduct to the requirements of law.

5. Finally, both in dealing with capacity to know or to appreciate
and with capacity to conform, the question posed is not whether
the actor wholly lacked the requisite capacit y but whether he lacked
substantial capacity--meaning, thereby, the quanhnn of capacity
that represents k fair appraisal of the wide range that in our culture
excludes a diagnosis of severe mental disease or defect. The scope
Of that range is essentially a: problem for the psychiatric sciences,
to be reflected in the testimony of the expert witness but sifted and
evaluated by the court and jmT in the light of common sense.

:: B4

We also recommend inthis eonnectio the repeal
• of the Benal Law. In subs tution for this folunulatiou
:a further paragTaph for Section 1120, as follows : • :

(3) The teiuns 'menta! disease or defect' do.not include an ab-:
normality manifested only by repeated ci-hninal or othei vise
anti-social conduct.

The pro:pose of this parag 'al)h is to exclude h'om the concept of
'mental disease or defect' and thus from the standard of hTesponsi-
-bility so-called psychopathic or sociopathic personalities:: These
tei ns are employed by some psychiatrists to categorize persons who
:are insensitive to moral and social noiuns, as evidenced by their
persistent and repeated conduct. Those psychiatrists who would re-
gard such persons as the victims of disease proceed upon the theoiT
that capacity for law-abiding living in society is a constituent
of mental health, with the conclusion that its absence is disease;
or else on the hypothesis that psychical disorder underlies all real-
-adjustment of this kind, although the present state of knowledge
may not serve to exq licate the nature of the psychical disorder ex-
-cept iu tei ns of its results.

It seems quite clear, however, that {c!ffaghten cannot safely
-be relaxed, as we propose to reconunend, unless a stricter view of
mental disease underlies the principle to be applied. For it is wholly
.circular in reasoning, ks many psychiatrists agree, to define the
concept of disease solely by reference to the phenomena which must
he the product of disease for hu'esponsibility to be established. Thus
whether the matter is viewed in terms of its intrinsic logic or, even
unore clearly, in terms of social policy, the statute mnst make clear
that diagnoses of psychopathy shall not suffice to lay the basis for
a claim of hu'esponsihility. In the present state of knowledge we
are satisfied that thei'e is no escape from treating persons of this
• order as subject to conviction and a problem for the organs of
coi:rection.

It Should be added that in framing ol r recommendation we gave
consideration to the pi%uciple foi nulated in the Durham case, which
would refer responsibility solely to whether the criminal act was
the product of mental disease or defect. While we appreciate the
-value of this concept as opposed to strict i cNaghten, and its useful-
ness in ih'eeing psychiah4c tes mony from the arbitrary limits now
hflposed, no member of the Study Committee would prefer its adop-
tion to the fol nulation we propose. We think, indeed, that our
chore specific formulation, delineating as it does the type of causal
:relationship between disease and act that is requh'ed to negate
Tesponsibility, will lend itself more readily to fair administration.
We also are quite clear that it will prove to be far more acceptable to
]awyers and to laymen as a basis for amendment of the law.

2. The Scope of Psychiatric Expert Testimony
l, Vlten. Responsibility Is Drawn in Issue

So long as the defense of hTesponsibility by reason of insanity
s recogafized in any foian, the law needs to be aided in its adminis-

tration by psychiatric expert testimony. The problems posed to the
psychiatrist in the pel ormance of this vital public function have
-been acutelyfelt for many years. Psychiatric disaffection with the
legal criterion detelanining responsibility, the complex, technical

oeabulal:y of psychiatry which does not easily translate .to terms
of common speech, the strain which cross-examination puts upon all
ex-pei% witnesses, the use of long• and involved' hypothetical ques-
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tions, the histrionics that so commonly accompany a trial for crime--
these are all factors which contribute to creation of the difficulty.

We do not undertake to frame a panacea for these ills. Nor have
we yet been able to a 'ee on all the palliatives that have been pro-
posed. There is one point, however, as to which we have no dis-
agweement; and it goes some distance towards alleviating the deep
tension that prevails. We think it plain that if the legal process
calls for psychiatric expert testimony, as it obviously must, the
expert must be given reasonable leeway in presenting his conclusions
in his own scientific teimls. Obvious as this is, we do not hesitate
to say that there is ample evidence that it is far from universal prac-
tice to condu t proceedings in this way.

If illustration s requh'ed it is readily at hand. In People v.
l=forton, 308 N.Y. 1, the dissenting opinion of Judge Van Voorhis,
a member of our Committee, munmarizes a part of the record as
follows (308 N.Y. at 20-21) "

". . The testimony offered by Dr. Brancale was to the
effect that appellant's act was the product of persecution by his
father and that being actuated by such a delusion, appellant did
not understand that his act was wrong, tie testified that, al-
though apparently aware that he was -ldlling his father, only
'seemingly' did appellant even imow what he was doing. This
answer was stricken out by the trial court. The next question
was: 'Q. Doctor, did he know what he was doing when he
committed those acts ? 2u The answer is no. tie was psychotic
at the time and did not know the nature and quality of his
acts.' This answer also was stricken out. In response to a simi-
lar question, the answer was: 'X. No, he was in a schizophrenic
state.' All but 'no' was stricken out. This doctor then said:
ff wish to qualify my responses.' In answer to the next ques
tion of similar import, the doctor said he was still responding to
his delusional idea. This answer was also stricken out by the
court. Finally, the doctor was compelled to answer categorical-
ly 'No'. He added, however: Your Honor, I think I should be
pei nitted to qualify my answers on this in all fairness.'
The Court: You should answer the qnestion.' Defendant's
attorney took an exception to holding the witness to a 'yes' or
'no' answer. A little later the District Attmmey stated: You
concede, then, Doctor, that this series of connected activities
seemed to be rational? A. Seemed to be rational just as the
case of a paranoid praecox. They are a whole series of con-
nected activities, yet they m'e a most serious and most malignant
foi n of schizophrenia. Just the ability to rationalize doesn't
make it rational.' This answer was stiicken out and the jm:y
insti-acted to disregard it."

As Judge Van Voorhis pointed out, the trial court in the ttorton
case felt obliged to nile as he did by sections 34 and 1120 of the
Penal Law. The problem posed by such obstruction of the explana-
tions of the witness will, therefore, be lessened if our recommenda-
tion for the relaxation of l[eNaghten is enacted into law. Enlarge-
ment of the psychiahic inquiry that is material for legal pro'poses
wil! necessarily enlarge the freedom of the witness to present the
facts that in his scientific view describe the mental state of the
accused. We agree, however, with the American Law Institute
that there is need for a specific legislative formulation on the point
involved. See i%iodel Penal Code, Tentative Draft No. 6 (1955) §
4.07(a) and Comments p. 198. To defer a solution to the courts is
to insist upon pro oTessing only at the cost of the reversal of con-
vietions in protracted trials. Accordingly, we reconmlend that a
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provision 
be added to the Code of Criminal Procedure Substantially

as foll en a psychiatrist who has examined the defendant tes-
tifies concerning his mental condition at the time of the conduct
charged to constitute a clime, he shall be permitted to make a
statement as to the nature of his examination, his diagnosis of
the mental condition of the defendant and his opinion as to
the extent, if any, to which the capacity of the defendant to
know or to appreciate the wrongfulness of his conduct or to
confoiun his conduct to the requirements of law or to have a

particular 
state of mind which is an element of the Clime charged

was impaired as a result of mental disease or defect at that
time. tie shall be permitted to make any explanation reason-
ably serving to clalJAy his diagnosis and opinion and may be
cross-examined as to any matter bearing on his competency or
credibility or the validity of his diagnosis or opinion.

With such a statute on the books, the cmu%s, the public and
the medical profession may be confident that physchiatric ex-pert
testimony will proceed without obstnletion or arbitrary limitation,
while preserving every reasonable safeguard of its relevancy and
materiality as well as the time-honored test of its validity afforded
by the cross-examinatlon. The expert will have no excuse for shun-
ning testifying .in the courts. And corn% and jury both wil! be
assisted in amlving at a udgment on the evidence, which is the final
and high pm pose of a trial."

Opinions on the recommendations of the Foster Report were sought
from individuals and groups throughout the State. The following sup-

ported 
the foi mnlation on the defense of insanity: }ton. Sydney F.

Foster; Daniel Gutman, Dean of New York Law School; An h'ew ¥:
Clements, Dean of Albany Law School; t%ev. Joseph T. Tinnelly, C. L,
Dean of St. John's University Law School; J. D. ttyman, Dean of The
School of Law, University of Buffalo; William C. WaiTen, Dean of
Columbia University School of Law; ]k[onrad S. Paulsen, Professor of
Law olumbia University School of Law; Saul Touster, Professor of

, C .... '- - - " " .... ;+ of Buffalo; Solomon A. Klein, Pro-
Law, The Scnool o , , . v .... ,-, , TJ . , =n . nf aw
lessor of Law, Brooklyn Law School; nemon lue :, ........ r_ L ,
Law School of ] arvard UniversitY; Arthur W. Pense, l {.D., State De-

partment 
of ]k ental ]Eygiene; IIem y Brill, .D., State Department of

i ental ] ygiene; Benjamin Apfelberg, ] .D., Associate Director, Psychi-
atric Division, Bellevue IIospital; Thomas J. ]k[c] ugh, Director of the
l ew York State Committee for the 1960 White ]Kouse Conference on
Children and Youth; ] anfred S. Guttmacher, Ik[.D., Chief lk[edical
Officer of the l edical Seiwice of the Supreme Bench of Baltimore;
A. B. Fisher, ] {.D., LL.B., Chahunan of the Legal Committee of the
Brooklyn Psychiatric Association; G.E. Winkler, [.D., Chahunan of the
Committee on Forensic Aspects of Psychiatry; Arthur N. Seiff, Esq.;
and Alfred Bei nan, Esq:, New York County Lawyers' Association. Also
mqnalifiedly endorsing the recommendation on the defense of insanity
were the Connnittee on [ental ttygiene of the New York State Bar
Association, the Committee on Penal Law and Criminal Procedure of
the New York State Bar Association, and the Committee on Criminal
Com'ts, Law and Pro cedure of the Association of the Bar of the City of
New York. The recommendation on the scope of psychiatric testimony
received the manimous support of those mentioned above and many

others,The Foster Report, along with numerous other 
"i'eports 

and studies,
were carefully and thoroughly examined by this Commission; and

as

indicated, it held a public hearing on the subject. The ultimate conclu-

sion 
of the Commission was that the recommendations of the Foster l%e-
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port are eminently sound and, accordingly, it has prepared .bills in
coi:porating these recommendations and proposing a new standard of re-
sponsibility which wouldreplace the _ cNaghten imle.÷

It is noteworthy that, at the Conmfission's public healing, the support
previously given to the Foster Report recommendation was reiterated
by the New York State Department of )L[ental Hygiene and the Com-
ngttee on Z{ental Hygiene of the New York State Bar Association.

On the other hand, suppoi for retention of the Z'fcl%ghten d0c _ne
was voiced by the Distiict Attorneys' Association of New Yorth State.

The position of that Association is as follows: that t [cNaghten re-
main the law of New York for the reason that any other test is un-
realistic in a traditional jury trial setting, and that Z{clVaghten is a prac
tical, workable rule couched in eveiTday ]an lage which in'ors can un-
derstand. However, the Association does recog e that, under the imles
of evidence, many forms of psychiatric testimony are hTelevant and im-
matellul to the naiTow issue of responsibility as set foi h by the ] [c-
Naghtenimle. Therefore, the Association would broaden the scope of:
psychiatric testimony_admissible in evidence in order to give the jurors
a more complete pictm'e of the defendant's personality, even though,
technically speaking, such evidence might not be relevant.

It is, perhaps, in order to note that, in the cmn-se of its shldy, the
Commission gave considerable attention tO the previously.mentioned
Dm'ham mile, which has prevailed in the Dishict of Columbia since'195 ,.
The adoption of this standard has been frequently considered and con-
sistently rejected by other j uisdictions. As a matter of fact, the United'
States Attorneys for the District of Columbia who were in office during
the years following the Dm-ham decision have expressed dissatisfaction
with the male and have been m'ging that it be in%'e!:preted or modified i
accordance with the formulation proposed by this Commission. It is;
also worthy of mention that the !after formulation has been adopted,.
in nearly identical form, in two states, Velmaont and I1Hnois. [Vermont
StatsAnn. Title !3, § 4801 (!959); II!.Crim.Code, § 6-2 (1961)] A
vaiiation thereof has been enunciated by the United States Cmu of
Appeals, Thh.d Circuit [United States v. Currens, 290 F.2d 751 (1961)]..

Tmming to the specific proposals drafted by the Commission, the first:
contains the stand/rd of ci minal responsibility. It provides that a per=

-son is not criminally responsible for conduct if at the time of suck
conduct as a result of mental disease or defect he lacks substantial ca:
pacify either to lmow or to appreciate the wrongfulness of his conduct,:
or to Conform his conduct to the reqlfil-ements of law. As Used in the.
bill, the teimls "mental disease or defect" do not include an abnormality-.
manifested only by repeated criminal or otherwise anti:social conduct.

A second bill is conceimed with the scope of psychiatric testimony when
the defense of insanity is in issue. A psychia.tiist who has examined the
defendant as to his mental condition at the time of the allegedly cidm-
inal conduct shall be permitted to make a statement as to the nahu'e of
the examination, his diagnosis of the mental condition of the defendant
and his professional opinion conceiming the impah nent of the defend=
ant's capacity in teimas of the criteiia enunciated in the standard de-
scribed above.

A third bill requires that the defendant give certain notice to the
Distiict Attoimey in order to avail himself of the defense of insanity.
In the present state of the law, the defendant may, as a matter Of right,
raise such defense at any time whatsoever, including the final stages of
the hlal. This, manifestly, may place the People at a great and unfair
disadvantage in that, Sml rised by the sudden inteil)osition of this col-
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lateral defense, they may have insufficient opportunity to obtain the

psychiah'ic 
and other evidence necessary to refute it and to establish,

as they must, the defendant's sanity beyond a reasonable doubt. The

proposed 
provision rectifies this sitnatioa by requiring no ice to the

People within twenty days after a plea of not guilty to the indictment,
or at any time thereafter as the co trt may pehm t rgood.CoarU:e: em

nand

In s unmai2z, tl e Comnusslon is convmc ...... =--
for abandonment of the antiquated ,k[clVaghten rule and its replacement

by 
a more enlightened standard is well mei ited; that the test here pro- 

-

posed 
recognizes the advancement of modciul psychiatllc thinking while

preserving 
a workable standard to measure criminal responsibility,

geared 
to i -aditional concepts of olu" cidmlnal law; and that the legisla-

tive action essential to abrogation of lk[cNaghten and replacement there-
oT with a fairer and more enlightened standard is long overdue and
should not be fxlxther delayed.

* Commissioner. Conway dissented, favoring no change in the present
ew York law.
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