Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE JANI CE A. TAYLOR | A Part _15
Justice
BELLE HARBOR WASHI NGTON HOTEL, | NC., X
LEVBARN REALTY CO., BERNSTAN REALTY, LTD. | ndex
and JOYCE NESS, Number 3175/ 2004
Pl aintiffs,
Mbt i on
- agai nst - Dat e 4/ 27/ 04
JEFFERSON OVEGA CORP., HERMAN SEGAL and Mbti on
JOSEPH A. BERLI NER ( ESCROVEE) , Cal . Nunber 15
Def endant s.
X

The foll owi ng papers nunbered 1 to _10 read on this notion by the
plaintiffs for an order declaring def endants JEFFERSON OVEGA CORP
and HERVAN SEGAL in default under the terns of a contract for the
purchase of three parcels of real property, and directing
def endant/ escrowee JOSEPH A. BERLINER to rel ease imedi ately the
sum of $350,000.00, representing the full amunt of the
defendants’/ purchasers’ down paynment, held in escrow, to the
plaintiffs/sellers.

O der to Show Cause- Affirmation-Exhi bits-Service... 1 4
Affirmation in Qpposition.......................... 5 6
Affirmation in Qpposition.......................... 7- 8
Affirmation of Escrowee in Support................. 9 0

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

On or about June 23, 2003, the parties herein entered into a
contract for the purchase of real property, which nade “tinme of the
essence”, closing to occur no later than February 10, 2004. The
contract provided for a purchase price in the amunt of
$2, 450, 000. 00, covering three parcels of real property owned by t he
plaintiffs herein. The contract further provided for an additi onal
$950, 000.00 to be paid to plaintiff Joyce Ness by the defendants in
consi deration of her surrendering her option to purchase the sane
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parcel s of real property fromthe remaining plaintiffs. The total
purchase price under the contract was $3,400,000.00 The contract
was thereafter anended by | etter agreenent dated August 31, 2003 to
reflect that the contract price had increased by $100, 000. 00,
bringing the entire anount due thereunder to $3, 500, 000. 00. After
deducting the down paynment of $350,000.00 held by the plaintiffs’
cl osing attorney/escrowee, a bal ance of $3,150,000.00 was due at
closing from the defendants-purchasers. Defendants were duly
notified that tinme would be of the essence, and that the cl osing
would be held no later than February 10, 2004 by notice from
pur chasers’ cl osi ng counsel dated January 26, 2004. The cl osi ng was
advanced to February 9, 2004, one day before the |aw day, at the
request of the defendants. C osing counsel for the plaintiffs,
def endant Joseph Berliner, Esq., advanced the closing, but did not
cancel the | aw day schedul ed for February 10, 2004. The plaintiffs
were ready, willing and able to deliver title on February 9, 2004,
but the defendants refused to pay the balance due under the
contract of $3,150,000.00, insisting that they would only pay a
bal ance of $2,200,000.00. Plaintiffs’ closing counsel deened
defendants in default under the contract, and advised them that
they could cure their default by reconvening at his office on the
| aw day, February 10, 2004, and tendering the closing bal ance of
$3, 150, 000. Plaintiffs were again ready, willing and able to convey
title on February 10, 2004, but the defendants failed to appear.

The instant notion raises two questions: first, whether the
plaintiffs denonstrated as a matter of l|law that the defendants
agreed to pay an additional $950,000.00 (total contract price of
$3, 500, 000. 00) to Joyce Ness in consideration of her surrendering
her option to purchase the above prem ses; and second, whether the
plaintiffs denonstrated as a matter of l|law that the defendants
breached the contract for the purchase of the property. For the
reasons which follow, this court concludes that both questions nust
be answered in the affirmative.

A party noving for sunmmary judgnent nust nake a prim facie
showing of entitlenent to judgnent as a matter of law, offering
sufficient evidence to denonstrate the absence of a triable issue
of fact (see, Bensonhurst Real Estate, Ltd. v. Helsam Realty Co.,
766 N.Y.S.2d 857 [2d Dept. 2003]; Alvarez v. Prospect Hosp., 68
N.Y.2d 320 [1986]; Zuckerman v. City of New York, 49 N Y.2d 557
[ 1980]).

As to the threshol d question, the plaintiffs have denonstrated
their prima facie entitlenent to the additional $950,000.00 by
tendering the agreenent, duly executed by def endant Herman Segal on
behal f of defendant Jefferson Onmega Corp., wherein the defendants
agreed, in pertinent part, “to pay to Joyce Ness said sum of
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$950, 000. 00 by certified or bank checks at the closing” and that
“ITu]l nl ess said additional sumof $950,000.00 is paid to Joyce Ness
as provi ded herein, the Purchaser shall be considered in default of
the Contract of Sale” (see, Exhibit “B” to plaintiffs’ noving
papers). The agreenent bears the signatures of all of the
plaintiffs, and of Herrman Segal on behal f of Jefferson Orega Corp.
The plaintiffs also proffered in support of the wthin notion, the
affirmation of plaintiffs’ closing counsel, defendant/escrowee
Joseph Berliner, Esq., who avers that he personally w tnessed the
execution of all of the contractual docunents and | etter agreenents
by defendant Herman Segal in his presence and in the presence of
def endants’ cl osing counsel, Robert Teitel baum Esq.

The court further notes that the down paynent of $350, 000. 00,
securing the transaction at issue, which is 10% of the tota
contract price of $3,500,000.00 clainmed by plaintiffs, |ends
further credence to the plaintiffs’ contention.

The burden on this summary judgnent notion by plaintiffs then
shifted to the defendants, and, as the opponents of a notion for
sumary judgnent, they had the burden of producing evidence
sufficient to denonstrate that there is an i ssue of fact whi ch nust
be tried (see, Alvarez v. Prospect Hosp., supra). The defendants
herein did not successfully carry that burden on this issue.

The affidavit in opposition submtted by defendant Herman
Segal states, in pertinent part that:

“I did not agree to pay $950,000.00 additiona
consideration for either the purchase of the parcels or
for the purchase of an existing option contract. This
docunent was created by plaintiffs and is a fiction
designed to extract a cash paynent fromne, or to be able
to cancel ny purchase contract.”

(Affidavit of Herman Segal at p. 2, paragraph 6). Conspicuous by
its absence fromdefendant Segal’ s affidavit is any express deni al
of the genui neness of his signature, which appears on t he agreenent
bel owthat of the plaintiffs, or any denial by defendant Segal that
he in fact signed the agreenent (see, Janes v. Al bank, 307 A D.2d
1024 [2d Dept. 2003]).

The affirmation i n opposition submtted by def endants’ cl osi ng
attorney, Robert Teitel baum Esq., states, in pertinent part that:

“I't is true that the Contract in the amunt of Two

MIlion Four Hundred Fifty Thousand ($2,450,000.00)
Dol I ars was signed i n ny presence. The purported Rider to
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the Contract which alleges to obligate ny client to pay
an additional $950,000.00 at closing was not, however,
known to ne, nor reviewed by ne. | amunaware as to when,
if at all, this docunent was executed by the purchaser.”

(Affirmati on of Robert Teitel baum Esq. at p. 1, paragraph 3, and
p. 2, paragraph 4). Conspicuous by its absence is any express
deni al that defendant Segal signed the agreenent, or any clai mthat
t he signature which appears thereupon, purporting to be defendant
Segal’s, is a forgery.

Plaintiffs’ closing counsel, Joseph Berliner, Esq. avers that:

“The purchase price was agreed to between the parties at
the tinme of the signing of the Contract which Contract,
rider and attachnments were executed by M. Herman Segal,
Defendant, in ny presence and in the presence of his
attorney, Robert Teitel baum Esq.”

(Affirmation of Joseph Berliner, Esq. at p. 2, paragraph 5). Thus,
plaintiffs’ closing counsel unequivocally states that he actually
wi tnessed the execution of all of the contractual docunments by
def endant Her man Segal .

Were a party expressly denies that his signature on a
docunent is genuine, thereby requiring a handwiting conparison
under C. P.L.R 84536, an issue of fact is raised which is not
appropriately resolved by notion for summary judgnent (see, Janes
v. Al bank, supra; Pasqualini v. Tedesco, 248 A. D.2d 604 [2d Dept.
1998]; Dyckman v. Barrett, 187 A.D.2d 553 [2d Dept. 1992]; Lane
Crawford Jewelry Ctr. v. Han, 222 A D.2d 214 [1° Dept. 1995]).

In the case at bar, the court finds that the tergiversatory
st at enent s of defendant Segal and attorney Teitel baumdo not anount
to express denials of the genuineness of defendant Segal’s
signature on the agreenent in question. Thus, they do not suffice
to properly raise an i ssue of fact that nust be tried as to whet her
def endant Segal in fact signed the docunents, evidencing his assent
thereto, since neither flatly denies that defendant Segal signed
the instrument in question, and since plaintiffs’ closing counsel,
Joseph Berliner, Esqg. expressly avers that he wtnessed the
def endant Herman Segal execute the docunents (see, Eggleson v.
Trustees of GE Pension Trust, 238 A D.2d 871 [3d Dept. 1997]). It
is also well-settled that a party who signs a docunent w t hout any
val id excuse for having failed to read it is conclusively bound by
its terms (see, Shklovskiy v. Khan, 273 A D.2d 371 [2d Dept.
2000]) .



Accordingly, the court concludes that defendants Jefferson
Onega Corp. and Herman Segal agreed to, and were obligated to pay
the total sum of $3,500, 000.00, including the additional sum of
$950, 000. 00 to Joyce Ness in consideration of her surrendering
her option to purchase the above prem ses.

The court further finds, for the reasons that follow that
the defendants’ failure to tender the full bal ance of the
contract price at the closing on the |law day constituted a breach
of the “tinme of the essence” agreenent, thereby permtting the
plaintiffs/sellers to retain the defendants’/purchasers’ down
paynent of $350, 000. 00.

In a contract for the sale of real property in New York, it
is well-settled that "[t]ime is not assuned to be of the
essence... unless the parties have specifically so stated.
Accordingly, one party to a contract may not unilaterally make
time of the essence wi thout reasonable and sufficient notice to
the other party" (6 Warren's Wed, New York Real Property, Vendee
& Vendor, 82.04 [b] [v] [4th ed]; see al so, Hanburger v.

Ri esel man, 206 A . D.2d 822 [3d Dept. 1994]; Mohen v. Mooney, 162
A.D.2d 664 [2d Dept. 1990]; 91 NY Jur 2d, Real Property Sales &
Exchanges, 8861-64, at 136-153). Tine may be nade of the essence
by "clear, distinct, and unequivocal notice to that effect giving
the other party a reasonable tinme in which to act" (Zev v.
Merman, 134 A. D.2d 555, 557 [2d Dept. 1987], affirmed 73 N. Y. 2d
781 [1988]; see also, 3 MHolding Corp. v. Wagner, 166 A D.2d 580
[2d Dept. 1990]; see also, Internet Hones, Inc. v. Vitulli, 2004
N.Y. App. Div. LEXI'S 8484 [2d Dept. 2004]).

The contract between the parties, along with the Tinme of the
Essence Notice by Joseph Berliner, Esq., dated January 26, 2004
(annexed to novant’s papers), constituted clear and unequi vocal
notification that tine was to be of the essence with respect to
the closing. Mdreover, it is readily apparent that the defendants
were given a reasonable tinme in which to fulfill their
obligations under the contract, dated June 23, 2003, fromthe
date of the Tine of the Essence Notice on January 26, 2004 until
the | aw day, and there was no reason for their delay (see, Bardel
v. Tsoukas, 303 A . D.2d 344 [2d Dept. 2003]; Spodek v. Feibusch,
246 A.D.2d 528 [2d Dept. 1998], appeal dism ssed Spodek v.

Fei busch, 91 N.Y.2d 1003 [1998]; Palmotto v. Mark, 145 A D.2d
549 2d Dept. 1988]). Once tine is of the essence, it is of the
essence for both parties, and plaintiffs are as entitled to
enforce the provision as defendants (see, Stefanelli v. Vitale,
223 A.D.2d 361 [1° Dept. 1996]; Dub v. 47 E. 74th St. Corp.
204 A.D.2d 145 [1°' Dept. 1994], appeal dismi ssed 84 N Y.2d 850
[ 1994]).



In interpreting a contract, the court should arrive at a
construction that will give fair nmeaning to all of the |anguage
enpl oyed by the parties to reach a practical interpretation of
t he expressions of the parties so that their reasonable
expectations will be realized (see, Gonzalez v. Norrito, 256
A.D.2d 440 [2d Dept. 1998]; Joseph v. Creek & Pines, 217 A D.2d
534 [2d Dept. 1995]). A contract should not be interpreted in
such a way as to | eave one of its provisions substantially
wi thout force or effect (see, Tantleff v. Truscelli, 110 A D. 2d
240 [2d Dept. 1985], affirmed 69 N Y.2d 769 [1987]; Penguin 3rd
Ave. Food Corp. v. Brook-Rock Assocs., 174 A.D.2d 714 [2d Dept.
1991]). A court may not wite into a contract conditions the
parties did not include, by adding or excising terns under the
gui se of construction, nor may it construe the |anguage in such a
way as would distort the contract's apparent neaning (see,

Ti kot zky v. City of New York, 286 A D.2d 493 [2d Dept. 2001]).

Thus, where the ternms of a witten contract are clear and
unanbi guous, the intent of the parties nust be found within the
four corners of the contract, giving practical interpretation to
t he | anguage enployed and the parties' reasonabl e expectations”.
(AFBT-11, LLC v. Country Vill. on Money Pond, Inc., 305 A D. 2d
340 [2d Dept. 2003]; quoting Slanmow v. Del Col, 174 A D.2d 725,
726 [2d Dept. 1991], affirmed 79 N. Y.2d 1016 [2d Dept. 1992]; see
al so, Del Vecchio v. Cohen, supra; Harris v. Ware, 142 A D.2d 666
[ 2d Dept. 1988]).

Appl yi ng the above tenets of contract construction to the
case at hand, this court finds, in reasonably construing the
contract as a whole, along with the apparent desire of the
sellers to exercise exigency in consunmating the sale of the
subj ect property, that the provision in the rider obligating the
sellers to provide the purchasers with a fifteen-day notice to
cure as a condition of contract term nation was inapplicable
where the term nation was predi cated upon non-paynent of the
bal ance of the contract price at closing (see, Baystone Equities,
Inc. v. Gerel Corporation, 305 A D.2d 260 [1°' Dept. 2003],
appeal denied 1 N.Y.3d 505 [2004]).

Notices to cure defined by default provisions are
contenplated to be given prior to the | aw day, in cases where
time is nmade of the essence, (see, Engels v. French, 274 A D.2d
544 [2d Dept. 2000]; G ace v. Nappa, 46 N.Y.2d 560, 565 [1979];
see al so, Parella, 1999-2000 Survey of New York Law. Rea
Property, 51 Syracuse L. Rev. 703, 707 [2001]), and their
reasonabl eness i s judged according to the timng of the | aw day
(see, e.g., Carnegie Successors, Inc. v. Goss, 166 A D.2d 224
[ 1°* Dept. 1990]; Hegner v. Reed, 2 A . D.3d 683 [2d Dept. 2003],
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appeal denied 2004 N Y. LEXIS 945 [2004]).

In the case at bar, the closing was advanced to February 9,
2004, one day before the | aw day, at the request of the
def endants. C osing counsel for the plaintiffs, Joseph Berliner,
Esq., advanced the closing, but did not cancel the |aw day
schedul ed for February 10, 2004. It is uncontroverted that the
plaintiffs were ready, willing and able to deliver title, but the
def endants refused to pay the bal ance due under the contract of
$3, 150, 000. 00, insisting that they would only pay a bal ance of
$2, 200, 000. 00, whi ch excluded the $950, 000.00 attributable to the
purchase of the option fromplaintiff Joyce Ness. At this point,
plaintiffs” closing counsel deened defendants in default under
the contract, and advised themthat they could cure their default
by reconvening at his office on the | aw day, February 10,
2004, and tendering the closing bal ance of $3, 150, 000.00 the
foll owi ng day. Thus, the defendants were duly notified that they
were in default as soon as practicable, and they had a reasonabl e
opportunity to cure their default by reappearing the follow ng
day with the entirety of the $3, 150, 000.00 cl osi ng bal ance due to
the plaintiffs. Defendants failed to cure their default by doing
SO.

Under the facts at bar, it would have been inpossible for
the sellers to deliver notice of said paynent default unti
February 9, 2004, the first attenpted closing date, when the
sellers first learned that the purchasers had failed to tender
the entire bal ance due. The court declines to ascribe an
interpretation to the default clause which would render it
i npossible for the sellers to performprior to the closing day.
The court also rejects the interpretation of the default
provi si on suggested by the defendants, which would require the
sellers to give the purchasers a fifteen-day cure period after
the | aw day, effectively extending the |aw day by fifteen days
and rendering the tine-of-the-essence date in both the contract
and Time of the Essence Notice a nullity.

Mor eover, tender of performance is excused where the defect
is not curable, for in such a case the tendering of perfornance
woul d be an idle and usel ess cerenony (see, R C P.S. Assocs. V.
Kar am Devel opers, 258 A D.2d 510 [2d Dept. 1999]; Ilemar Corp. V.
Krochmal , 44 N.Y.2d 702 [1978]). Gven the fact that the
defendants refused to tender the entire bal ance of the contract
amount at closing, vehenmently maintaining that refusal by
refusing to appear on the | aw day, and given that they have taken
the position that such paynent was never a part of the agreenent
between the parties, the court finds that the sellers’ act of
providing a fifteen-day notice to cure would have been an
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exercise in futility (see, Jay Levy Assoc. v. Mhlenhoff & Sons,
Inc., 180 A.D.2d 665 [2d Dept. 1992]).

The defaul t/|iquidated damages provision of the contract,
contained in paragraph 6 of the Rider provides that, in the event
of the purchasers’ default, “this agreenment shall becones void
and of no effect, and the Seller shall retain all nonies paid
t hereunder as |iqui dated damages, the sane as if the agreenent
had never been nmade”. Thus, the sellers’ exclusive renedy for the
purchasers’ breach herein is the retention of the purchasers’
down paynent.

Accordi ngly, based upon the papers submtted to this court
for consideration and the determ nati ons set forth above, it is

ORDERED that the plaintiffs’ notion is granted in al
respects; and it is further

DECLARED t hat defendants Jefferson Orega Corp and Her man
Segal have breached the contract between Belle Harbor Wshi ngton
Hotel, Inc., Levbarn Realty Co., and Bernstan Realty, Ltd. and
Jef ferson Orega Corp. or designee, dated June 23, 2003, and said
agreenent is null and void; and it is further

ORDERED t hat t he defendant/escrowee Joseph A Berliner, Esq.
shal |l release and deliver the full anobunt of the purchasers
contract deposit now held in escrow, in the sumof $350, 000. 00,
to the sellers within twenty (20) days of the date of service of
a copy of this order with Notice of Entry; and it is further

ORDERED t hat sai d Escrowee, upon penalty of contenpt, wll
submt an affidavit of conpliance to this court within twenty
(20) days of the date of service of a copy of this order with
Notice of Entry.

The foregoing constitutes the order, decision, and opinion
of the court.

Dat ed: June 25, 2004

JANI CE A. TAYLOR, J.S.C



