Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART | A Part 18
Justice
X | ndex
MATTER OF COUNTRY- W DE | NSURANCE Number 11740 2003
COVPANY
Mbt i on
- agai nst - Dat e April 7, 2004
Mbt i on
TREVOR L. MARCANO, et al. Cal . Nunber 16
X

The foll ow ng papers nunbered 1 to _9 were read on this notion for
an order, in effect: (1) vacating a prior order of this court
(Hart, J.), dated August 13, 2003, which tenporarily stayed any
arbitration and granted the petitioner other relief; and,
(2) denying the petition and di sm ssing the proceeding to allow an
arbitrator (Vernon J. Welsh), to render a final award based upon
the proof submitted at an arbitration proceeding held on July 17,
2003.

Notice of Mdtion - Affidavits - Exhibits ......... 1-4
Answering Affidavit - Exhibits ................... 5-7
Reply Affidavit ....... ... .. .. . . . . . . .. 8-9

Upon the foregoing papers it is ordered that the notion is
determ ned as foll ows:

|. The Rel evant Facts

The respondent Trevor L. Marcano (Marcano), served a denmand
for arbitration upon the petitioner Country-Wde | nsurance Conpany
(Countryw de), seeking uninsured notorist benefits. On May 12,
2003, Countrywide filed a petition seeking to permanently stay
arbitration and other relief. Wile the petition was pendi ng, on
July 17, 2003, the parties appeared at an arbitration before the

American Arbitration Association (AAA). It is undisputed that at
that hearing, Countryw de asserted that its petition seeking to
stay arbitration was pending before this court. In addition,

Marcano all eges, and Countrywi de does not refute that at that



heari ng, Countryw de made an opening and closing statenent,
contended that Marcano failed to neet the threshol d requirenents of
| nsurance Law 8 5102[d], and submtted docunents into evidence.

On July 18, 2003, Justice Frederick Schm dt, who was presidi ng
over Part 8 and all CPLR article 75 proceedings died, and the
proceedi ngs were reassigned to a different Justice.

By letter dated July 30, 2003, the AAA informed the parties
that by direction of the arbitrator (Vernon J. Wl sh), the hearing
was declared closed on July 22, 2003. The letter further advised
t hat pursuant to AAArules, the arbitrator had 30 days w thin which
to render an award.

By order dated August 13, 2003, this court (Hart, J.), granted
Countrywi de’s petition to stay arbitration to the extent, inter
alia, that it: (1) granted Countrywi de |eave to add proposed
addi tional respondents and directed that a hearing be held on
Novenber 5, 2003; (2) tenporarily stayed any arbitrati on pending a
final determ nation of the petition; and, (3) directed Countryw de
to serve a copy of the order on all parties and the AAA (court
order).

By letter dated Septenmber 19, 2003, the AAA acknow edged
recei pt of the court order, and advised the parties that pending
further advice or an order vacating the stay or making the stay
per manent, the AAA would suspend the arbitration and hold it in
abeyance.

On Cctober 8, 2003, Countryw de served and filed a copy of the
court order with notice of entry. On Cctober 9, 2003, Countryw de
filed a note of issue and certificate of readiness.

. Mbt i on

Mar cano now noves for an order, in effect, vacating the court
order and dism ssing this proceeding, contending, inter alia, that
by proceeding to arbitration, Countrywide waived its right to
continue this proceedi ng.

Countrywi de opposes the notion contending, inter alia, that:
(1) the issuance of the court order enbodying a tenporary stay was
del ayed when Justice Schm dt died; and, (2) at the commencenent of
the arbitration held on July 17, 2003, it explained that the
arbitration was erroneously scheduled, but the arbitration
proceeded only because no tenporary stay was in effect.




[l Deci si on

CPLR 7503[b][2] provides that an application to stay
arbitration may only be brought by a party “who has not
participated inthe arbitration....” (see, CPLR 7503[b]; Matter of
North River Ins. Co. v Morgan, 291 AD2d 230 [2002]). CPLR 7503[c]
provides, in relevant part, that unless a party served with a
demand to arbitrate applies to stay the arbitration within twenty
(20) days after such service, he shall thereafter be precluded from
objecting that a valid agreenent to arbitrate was not nade or has
not been conplied with and, hence, will termnate any right to
contest the obligation to arbitrate (see, Matter of Blanowski v
Munson Transp., 91 Ny2d 190, 195 [1997]).

A party seeking to stay arbitration in favor of litigation
cannot appear and participate in the arbitration on the nerits
(see, Sherrill v Grayco Builders, Inc., 64 Ny2d 261, 273 at n3
[ 1985], citing Matter of Beagle v Motor Vehicle Acci. I ndem Corp.
19 Ny2d 834, 835 [1967]; CPLR 7503[Db]). If a party does
participate in an arbitration proceeding by responding to clains
and appearing wthout any reservation of rights and wthout
availing itself of all its reasonable judicial renedies, that party
will waive its right to a stay of arbitration and will not be
allowed to thereafter upset the renmedy emanating from the
alternative dispute resolution forum (see, Mtter of Comerce &
| ndus. Ins. Co. v Nester, 90 NY2d 255, 262 [1997]; Mtter of Ohio
Cas. Ins. Co. v Arbitration Forums, Inc., 303 AD2d 936 [2003]; One
Beacon Ins. Co. v Bloch, 298 AD2d 522 [2002]).

Here, although Countrywide filed its petition seeking to
permanently stay the arbitration denmanded by Marcano, an
arbitration was scheduled for July 17, 2003, which was one day
prior to Justice Schmdt’s death. As the arbitration hearing date
| ooned and its petition remai ned sub judice, Countrywide failed to
seek any other judicial assistance, such as neking an energency
application for a tenporary stay by order to show cause. |nstead,
Countryw de appeared at the arbitration hearing, informed the
arbitrator of its pending petition seeking a stay, and then
proceeded to participate in the hearing on the nerits. The only
reason a determ nation on the nmerits was not rendered by the AAA
was because of this court’s intervening order which, apparently,
was i ssued wi thout know edge of the concluded AAA heari ng.

By proceeding to arbitration wthout seeking energency
tenporary judicial relief pending the determnation of the
petition, and by participating in the arbitration hearing,
Countrywi de forfeited its right to proceed in this judicial forum
(see, Matter of Commerce & Indus. Ins. Co. v Nester, supra at 264;
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One Beacon Ins. Co. v Bloch, supra; cf.
Munson Transp., supra at 195-196).

., Matter of Blanmpbwski v

Accordingly, Marcano’'s notion seeking, in effect, an order
vacating the court order dated August 13, 2003, denying the
petition and dism ssing this proceeding is granted. The court
order dated August 13, 2003 is vacated, the petition is denied, the
proceeding is dismssed, and the parties are directed to continue
the arbitration before the AAA

Dated: June 7, 2004

J.S. C



