Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: HONORABLE DUANE A. HART | A Part 18
Justice
In the Matter of the Application X | ndex
of Nunmber 2525 2004
PLUMBI NG SOLUTI ONS, LTD. Mbt i on
Dat e April 14, 2004
for an order directing
Mbt i on
JOSEPH VERZBERGER, Li enor, Cal . Nunber 29

to deliver the item zed statenment
of | abor and material and the terns
of the contract required by Lien Law
8 38.

X

The foll owi ng papers nunbered 1 to 19 read on this application
by Plunbing Solutions, Ltd. For an order discharging certain
mechanic’s liens and on the petition of Joseph Werzberger for an
order pursuant to Lien Law 8 76 allowing himto exanm ne books and
records.

Paper s

Nunber ed
Notice of Motion - Affidavits - Exhibits ......... 1-4
Notice of Petition - Affidavits - Exhibits ....... 5-10
Answering Affidavits - Exhibits .................. 11-19

Upon the foregoing papers it is ordered that the application
is granted and the petition is dismssed.

On February 25, 2004, the parties executed a so-ordered
stipulation whereby it was agreed that “the liens identified in the
novi ng papers be and hereby are di scharged unl ess respondent Joseph
Wer zberger provides item zed statenents containing all information
required by Lien Law 8§ 38 on or before March 5, 2004 *** ~

Petitioner Plunbing Solutions noves herein for an order
pursuant to the stipulation discharging the nechanic’s liens on
grounds that the information provided by Wrtzberger at 5 P.M on
March 5, 2004 was i nconplete and not in conpliance with the detai
required under Lien Law 8 38 (DePalo v MNamara, 139 AD2d 646
[1988]; Matter of Bundick Assoc. Owers Corp., 131 AD2d 672
[ 1987].)




In opposition to the notion, Wrzberger argues that the
i nformati on produced was in “substantial conpliance” with Lien Law
§ 38 and that the information sought is otherw se “ascertai nabl e”
by petitioner. 1In general, such tactics of burden shifting are not
tolerated by the courts. (Bucci v Fucci, 166 AD2d 551 [1990].)
Mor eover, a review of Wertzberger’s purported “ltem zed Statenent
Pursuant to Lien Law 8§ 38" provides none of the required
information, such as the hours worked, hourly rates, materials
furni shed, and details as to the nature of the |abor for each
proj ect . (DePalo v MNamara, supra; Mtter of Bundick Assoc.
Omers Corp., supra; 819 Sixth Ave. Corp. v T.A Assocs., 24 AD2d
446 [1965].) Here, as in Bundick, a nechanic’s lien wll be
properly cancell ed where the leinor, in response to a conditional
order, provided only information that was previously found to be
i nadequate. (Matter of Bundick Assoc. Omers Corp., supra and see,
In re BK Venture Corp., AD3d __ , 2004 NY Sup Op 04189.)

Mor eover, petitioner correctly argues that the liens are al so
deficient under Lien Law 88 12 and 21(7) where they fail to
identify the particular public inprovenments upon which the | abor
was al |l egedly perforned. (Matter of MME. Power Enter., 205 AD2d
631 [1994]; Border v Cook & Sons, 24 App Dv 476 [1934]; 17
Carnody-Wait 2d, Establishment, D scharge and Enforcenment of
Mechanic’s Liens § 97:220.) It follows that alieninvalid onits
face, for reasons such as failure to conply with Lien Law §8 12, may
properly be cancelled by the court upon a verified petition by the
contractor or other party ininterest. (Lien Law 8§ 21(7); Matter of
MME. Power Enter., supra.)

The court is not unm ndful of the jural effect of a certain
agreenent previously executed by Wertzberger whereby he rel eased
all clainms against petitioner for paynent of the sum of $100, 000.
(Booth v 3669 Delaware, Inc., 92 Ny2d 934 [1998].) The bel ated
clainms of fraud asserted herein to defeat the effect of that
rel ease are without effect as the all egations are conclusory and do
not set forth the requisite elenments of a fraud claim (Booth v
3669 Del aware, Inc., supra; dickman v Al per, 236 AD2d 230 [ 1997].)

Finally, the petition by Wertzberger brought pursuant to Lien
Law 8 76 is not only rendered noot by the discharge of the liens
herein, Wertzberger al so | acks standi ng to make such a request. It
i s undisputed that he was an enpl oyee of Plunbing Sol utions, and
that the only contract he executed with Plunbing Sol utions was the
aforenentioned release of <clains against it, and as such,
Wertzberger is not a “beneficiary” within the neaning thereof.
(Abjen Properties, L.P. v Crystal Run Sand & Sign Gravel, 168 AD2d
783 [1990].) The petition pursuant to Lien Law 8§ 76 is accordingly
di sm ssed.




Accordingly, the application is granted; the subject notices
of mechanic’s liens, dated October 28, 2003, are hereby cancel ed
and discharged of record; and the clerk is directed to mark the
records accordingly nmaking reference to this decision and order.

Dated: July 9, 2004

J.S. C



