Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: Honorable MARTIN J. SCHULMAN | AS PART 7
Justice

APRI L BROGDAN, | ndex No.: 1324/01

Plaintiff, Motion Date: 6/15/04
- agai nst -
Mdtion Cal.: 3
SHERI DAN AVENUE. LLC and VI SI ON
ENTERPRI SES MANAGEMENT CORP.

Def endant s.

The foll owm ng papers nunbered 1 to 7 read on this notion by the
defendants for an Order pursuant to CPLR 8§ 3212 for summary
j udgment di sm ssing the conpl ai nt

PAPERS

NUVBERED
Noti ce of Motion-Affidavits-Exhibits-Mnm of Law. . 1-3
Answering Affidavits-Exhibits..................... 4-5
Repl Y. . 6- 7

Upon the foregoing papers, it is hereby ordered that this
notion by the defendants for an Order pursuant to CPLR § 3212 for
summary judgnent dism ssing the conplaint against themis denied,
as follows:

This action arises froman incident which occurred on
Decenber 16, 1999, when the plaintiff allegedly slipped and fel
on a ranp in the basenent in the apartnent buil ding where she
lived.

It is well settled that a defendant wll not be liable for a
dangerous or defective condition on its property unless it
created the condition, or had actual or constructive notice of
its existence and failed to renmedy it within a reasonable tine.
See, Gordon v Anmerican Museum of Natural Hi story, 67 Ny2d 836;
&oldin v R ker, 273 Ad2d 197. To establish constructive noti ce,
a plaintiff nust provide evidence that the condition was visible



and apparent, and that it existed for a sufficient period of tine
to permt a defendant to discover and renedy it. See, CGordon,
supra; Negri v Stop & Shop, 65 Ny2d 625; Lewis v Metropolitan
Trans. Auth., 64 NY2d 670.

The defendants have established their prim facie
entitlement to judgnent as a matter of |aw by denonstrating that
they neither created the condition that allegedly caused the
plaintiff to fall, nor had actual or constructive notice of the
al | eged dangerous condition. See, e.g., Gllian v Wite Castle,
2004 N. Y. App. Div. LEXIS 8400 (2" Dept.; June 14, 2000);
Galietta v New York Sports Cub, 4 AD3d 449.

The plaintiff testified at her deposition that she slipped
and fell on the floor in the basement. Counsel asked her whether
there was any substance on the fl oor when she slipped, and she
responded no. She also testified that she resided in the
buil ding for approximtely twenty three years, that she never
conpl ained to anyone in the building about the condition of the
ranp, and that she was unaware if any other tenants conpl ai ned
about the ranp. Peter Mchaels, the managi ng agent for the
buil ding testified that he never received any conplaints from
anyone regarding the condition of the ranp.

I n opposition, however, the plaintiff has raised a triable
i ssue of fact as to whether the defendants created the allegedly
dangerous condition. Plaintiff has submtted an affidavit in
whi ch she states that “I fell because the basenent ranp was too
steep and was not built with a slip proof floor surface. | was
al so unable to catch nyself after | slipped because the ranp did
not have hand rails.” Although plaintiff did not testify as to
these details at her deposition, defense counsel failed to
guestion her in any manner about the ranp except to ask the sole
guestion as to whether there was any foreign substance present.

However, in her verified Bill of Particulars dated Septenber
5, 2002, plaintiff did specifically claimthat she fell because
the ranp had a dangerous and unsafe incline; that the ranp did
not have a slip-proof floor surface or handrails, and that ranp
was constructed in violation of the Munt Vernon Buil ding Code
and the New York State UniformFire Prevention Code.

Furthernore, the expert affidavit submtted by Frank



Rai mondi, A 1.A, is sufficient to raise a triable issue of fact.
It is well settled that an expert’s opinion nust be based on
facts in the record or personally known to the w tness, and that
the expert may not assune facts not supported by the evidence in
order to reach his or her conclusion. See, Cassano v Hagstrom 5
NY2d 643; Fields v S & WRealty Assocs., 301 AD2d 625; Mendez v
City of New York, 295 AD2d 87; Erbstein v Savasatit, 274 AD2d
445; Tucker v Elinelech, 184 AD2d 636. The expert’s opinion
taken as a whole nust reflect an acceptable level of certainty in
order to be admi ssible. See, Matot v Ward, 48 Ny2d 445;

Er bstein, supra; G oss v Friedman, 138 AD2d 571

M. Rainondi states that at the tinme of the accident the
Mount Vernon Buil ding Code and the Fire Prevention and Buil di ng
Code had specific requirenents for interior ranps such as the one
on which plaintiff fell and which he clains in detail that the
defendants violated. He further opines “Had the ranp been
constructed with a proper slope and a non-slip surface, her foot
woul d not have slid out fromunderneath her and she woul d not
have slipped and fallen”. The court finds that this expert
affidavit is neither so speculative or conclusory nor wthout
basis in the record as to render it inadm ssible. See, Erbstein,
supr a.

The court notes that although defense counsel argues in his
Reply that these Buil ding Codes are inapplicable to the subject
buil ding, there is no expert affidavit attached to support these
al | egati ons.

Accordingly, the notion by the defendants for sunmary
j udgnment di sm ssing the conplaint against themis denied.

Dated: July 23,2004

J.S.C



