Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART | A Part 18
Justice
X | ndex
JAMES CORREDI NE, et al. Number 24002 2002
Mbt i on
- agai nst - Dat e May 26, 2004
Mbti on
VWCREDI T, INC., et al. Cal. Nunbers 6 & 7
X

The follow ng papers nunbered 1 to _21 read on these separate
motions by the plaintiff and defendant Vol kswagen Credit
(Vol kswagen), for sunmary judgnment in their favor.

Paper s

Nunber ed
Notice of Mdtion - Affidavits - Exhibits......... 1-7
Answering Affidavits - Exhibits.................. 8-14
Reply Affidavits........ ... .. .. . .. 15-21

Upon the foregoing papers it is ordered that the notions are
determ ned as foll ows:

This is a negligence action to recover damages for serious

personal injuries sustained by plaintiff Janes Corredine, on
August 3, 2001, while operating a notor vehicle on the Long Island
Expr essway. As a result of the accident, the plaintiff was

rendered a triplegic.

The accident occurred when the vehicle owned by defendant
Vol kswagen and operated by Richard Flanagan, the vehicle |essee,
struck the plaintiff's stopped vehicle in the rear. The
plaintiff’s vehicle was then propelled into tw vehicles which were
stopped in front of it. At the tinme of the accident, defendant
Fl anagan was the |essee of the Vol kswagen vehicle pursuant to a
39-nonth vehicle |ease agreenent, dated July 10, 2000. The
conpl ai nt seeks danmages agai nst def endant Fl anagan as t he negli gent
operator of the offending vehicle and agai nst def endant Vol kswagen
for its vicarious liability as title ower of the offending vehicle
pursuant to VTL 88 128 and 388.



The plaintiff noves for summary judgnent against both
defendants on the issue of liability. In a separate notion,
def endant Vol kswagen seeks dismssal of the plaintiff’'s clains
against it as well as sunmary judgnent in its favor and agai nst
defendant Flanagan on its cross clains for contractual and
conmon- | aw i ndemi fi cation

Def endant Vol kswagen contends that it is entitled to di sm ssal
of the clains against it on the ground that it is not the owner of
t he of fendi ng vehicle as defined by VIL 88 128 and 388, and thus is
not subject to vicarious liability for injuries caused by
perm ssive users of the |eased vehicle. Def endant Vol kswagen
argues that it is not the owner of the subject vehicle because the
| ease agreenent between it and defendant Flanagan transferred al
i ndi ci a of ownership to defendant Fl anagan and that its interest in
the vehicle is nmerely a security interest. In opposition to
Vol kswagen’s notion to dismss the conplaint against it, the
plaintiff states that Vol kswagen’s claimthat it is not an owner
of the offending vehicle is belied by the terns of the |ease
agreenent and, further, has no basis in | aw

The | ease agreenent bet ween def endants Vol kswagen and Fl anagan
refers to the respective defendants as “lessor” and “l essee.” The
i ntroductory paragraph of the agreenment states, in relevant part,
the foll ow ng:

“You (the “l essee” and “co-lessee,” if applicable) agree
to | ease fromlessor the follow ng vehicle. |f nore than
one | essee executes this |ease, each |lessee wll be
individually liable for the entire anmount ow ng under
this | ease. Lessor will assign the |ease and | eased
vehicle to Vol kswagen Credit, a division of VWCredit,
Inc. or its assignee (the “Holder”).”

Paragraph 25 of the |ease agreenent is a Purchase O der. It
provi des:

“You understand that this is a true | ease and you have no
equity or other ownership rights in the vehicle or its
accessories or replacenent parts other than the purchase
option, assignable to the |lessee only.”

Paragraph 32 of the |ease agreenent refers to Ownership and
Assignnent. |t provides:

“You understand that this lease will be assigned to
Hol der or its assignor as disclosed on the face of the
| ease. Holder shall be sole owner of the vehicle and its
accessories, whether original or affixed subsequent to




the commencenent of the |lease, and the certificate of
title nust be in the name of Hol der. Hol der shall be
permtted to assign this |ease but You may not do so
Wi thout prior witten approval of Holder. You may not
assign, sell, give a security interest in, sublease or
arrange an assunption of Your interests or rights under
this lease or in the vehicle without Holder’ s prior
witten permssion.” (enphasis added).

Vehicle and Traffic Law 8 388 provides, in relevant part, the
fol | ow ng:

“l. Every owner of a vehicle used or operated in this
state shall be |liable and responsi bl e for death or injury
to person or property resulting from negligence in the
use or operation of such vehicle, in the business of such
owner or otherw se, by any person using or operating the
same with the perm ssion, express or inplied, of such
owners. ..

3. As used in this section, “owner” shall be as defined
in section one hundred twenty-eight of this chapter and
their liability under this section shall be joint and
several. |If a vehicle be sold under a contract of sale
which reserves a security interest in the vehicle in
favor of the vendor, such vendor or his assignee shal
not, after delivery of such vehicle, be deenmed an owner
wi thin the provisions of this section, but the vendee, or
this assignee, receiving possession thereof, shall be
deened such owner not wthstanding the terns of such
contract, until the vendor or his assignee shall retake
possessi on of such vehicle. A secured party in whose
favor there is a security interest in any vehicle out of
hi s possession, shall not be deenmed an owner within the
provi sions of this section.”

Pursuant to Vehicle and Traffic Law § 128, an owner is defi ned

as:
“A person, other than a lien holder, having the
property in or title to a vehicle or vessel subject
to a security interest in another person and also
i ncl udes any | essee or bailee of a notor vehicle or
vessel having the exclusive use thereof, under a
| ease or otherwi se for a period greater than thirty
days.”
Vol kswagen did not make a prima facie showi ng of entitlenent
to judgnent in its favor. (Zuckerman v City of New York,
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49 Ny2d 557 [1980].) Contrary to Vol kswagen’s contention, the
terms of the subject agreenent denonstrate that the agreenent is a
|l ease and not a security agreenent. Moreover, the evidence
presented clearly establishes that Vol kswagen is the titl ehol der of
t he subject vehicle. As titleholder of the offending vehicle

Vol kswagen Credit is an owner within the meaning of the Vehicle &
Traffic Law and may be held liable for the plaintiff’s injuries as
a matter of |aw (Litvak v Fabi, 8 AD3d 631 [2004]; Ryan v
Sobol evsky, 4 AD3d 222 [2004]; Sullivan v Spandau, 186 AD2d 64
[ 1992].) Thus, Vol kswagen Credit’s notion to di sm ss the conpl ai nt
against it on the ground that it is not an owner of the vehicle is
deni ed.

The plaintiff has denonstrated an entitlenment to sumary
judgnment on the issue of liability. The evidence submtted by the
plaintiff in support of summary judgnment on the i ssue of liability,
including a copy of defendant Flanagan’s deposition testinony,
denonstrat es that Fl anagan observed the plaintiff’s stopped vehicle
prior to the rear-end collision with it. When Fl anagan first
observed the plaintiff’s vehicle, it was three to five car |engths
ahead of him Fl anagan admitted that he observed that the
plaintiff’s brake lights were illum nated, but was unable to state
how | ong before the inpact he nmade this observation. Def endant
Fl anagan was al so unabl e to state what di stance separated the front
of his vehicle from the rear of the plaintiff’'s vehicle when
Fl anagan first applied his brakes. Nor was defendant Fl anagan abl e
to estimate his rate of speed at the tine of inpact. Photographs
of the subject vehicles taken after the accident depict extensive
damage to both vehicles. The plaintiff’s vehicle appears
unsal vageable. “It is well settled that a rear-end collision with
a stopped vehicle establishes a prima facie case of liability
against the noving vehicle and a duty of explanation on its
driver.” (Krakowska v Nikson, 298 AD2d 561 [2002].) In the
absence of a reasonabl e expl anati on, defendant Flanagan's failure
to maintain a reasonably safe distance between his vehicle and the
plaintiff’s vehicle and to be aware of readily observable traffic
conditions constituted negligence as a matter of |aw which caused

the accident. (VIL 8 1129[a]; Silberman v Surrey Cadillac
Li nousi ne Serv., 109 AD2d 833 [1985].) Accordingly, the plaintiff
is granted sunmmary judgnment on the issue of liability against

def endant Fl anagan as the operator of the offending vehicle and
agai nst def endant Vol kswagen on vicarious liability grounds. (See,
Rebecchi v Wiitnore, 172 AD2d 600 [1991].)

Finally, defendant Vol kswagen seeks summary judgnent on its
cross-claimfor indemification agai nst defendant Fl anagan.

Par agraph 33 of the defendants’ |ease agreenent states that
def endant Flanagan “agree[s] to reinburse and hold Holder



[ Vol kswagen] and its assignees...harmess for all |osses, damages,
injuries, <clainms, demands and expenses arising out of the
condition, maintenance, use or operation of the vehicle.”
Par agraph 36 of the | ease agreenent provides that “the terns of the
| ease nmay only be changed in witing.” Defendant Fl anagan does not
di spute the validity of the indemification clause. Nor does he
claimthat there has been any nodification to the clause. Thus,
the court finds that defendant Flanagan is obligated to i ndemify
Vol kswagen pursuant to both the contract and common |aw for al
damages Vol kswagen incurs as a result of the subject accident.
(See, Jensen v Chevron Corp., 160 AD2d 767 [1990]; Hertz Corp. v
Dahill Mving Co., 79 AD2d 589 [1980]. Accordingly, that branch of
Vol kswagen’ s noti on whi ch seeks summary j udgnent on the cross cl aim
for indemification is granted.

Dat ed: COctober 7, 2004

J.S. C



