At a term of the Queens
| nt egr at ed Donesti c Vi ol ence
Court, Suprenme Court of the State
of New York, held in and for the
County of Queens, at 125-01
Queens Blvd., Queens, New York
on July 7, 2004.

PRESI DI NG:
HON. ESTHER M MORGENSTERN
Acting Justice of the Supreme Court

In the Matter of a Proceeding
for a Fam|ly O fense Under
Article 8 of the Famly Court Act,

DECI SI ON AND ORDER

Mrelle F.

Petitioner, Docket Nunber: O 15899- 03/ 3A
O-00122- 04/ 04A

- against -
Renol F.

Respondent .

Can a valid Tenporary Order of Protection granted on a |ater
di sm ssed Fam |y O fense petition serve as the underlying basis for
a Famly O fense violation petition and a Crimi nal Contenpt charge,
on an alleged violation of said order?
Respondent noves to dismiss the instant petition pursuant to
CPLR 83211(a)(7)on the ground that the petition fails to state a
cause of action and pursuant to CPLR 8324(a)(5), upon the grounds of

res judicata, collateral estoppel and stare decisis.



Petitioner cross noves for an order pursuant to CPLR §2221(a)
granting renewal of petitioner’s July 14, 2003 Famly Ofense
Petition, which was dismssed with prejudice after a fact finding
heari ng. Petitioner asserts that relevant certified, nedical
records, which were not introduced at the fact finding hearing can
now be produced and thus, warrant re-opening of the fact finding
heari ng.

This action stens fromseveral Famly O fense Petitions filed by
petitioner over the last ten nonths. Petitioner’'s initial Famly
O fense petition, filed in Queens County Famly Court on July 14,
2003, alleged that on July 12, 2003 respondent sl apped petitioner in
front of their children, kicked and threatened to kill petitioner and
then barred petitioner and the children fromthe hone. Said petition
was di sm ssed with prejudi ce on August 12, 2003, after a fact finding
hearing presided over by Judge Guy P. Dephillips where both parties
were represented by counsel.

The court found that petitioner failed to prove by a
preponderance of the evidence, that respondent had conmmtted the
alleged famly offenses. The court further found petitioner to be
incredible and the Petition to be without nerit. Thus, pursuant to
the dismssal of the Petition, the Tenporary Order of Protection in
favor of petitioner, which had been in effect pending the outcone of

t he hearing, was vacat ed.



Respondent was arrested on July 16, 2003 as a result of the July
12'" incidents and was charged with Assault in the Third Degree (PL
8120.00) and Crimnal Contenpt in the Second Degree (PL 8215.50-3).
In addition to the allegations nade in the July 14'" Fanily O f ense
Petition, the crimnal conplaint further alleged that the defendant
struck the conplaining witness with a hot iron on her thigh,
necessitating nedical treatnent at a | ocal hospital.

A Crimnal Court Tenporary Order of Protection in favor of the
conplaining witness, petitioner herein, was issued and in effect
until the crimnal charges were di sm ssed and seal ed pursuant to CPL
830. 30 on Decenber 15, 2003.

During the tine that the af orenenti oned cri m nal charges agai nst
the defendant, Respondent herein, were pending and the Tenporary
Order of Protection was in effect, the Petitioner filed a new Fam |y
O fense Petition on Septenber 8, 2003, wherein Petitioner alleged
t hat Respondent threatened her with “voodoo magi ¢c” and “wants to Ki l
[ her]™.

Judge DePhillips granted Petitioner an ex-parte Tenporary O der
of Protection on Cctober 9, 2003 and extended the order on Novenber
6, 20083.

Petitioner sought the Fam |y Court’s assistance once again, on
Decenber 17, 2003 when she filed a supplenental petition alleging
that Respondent violated the Tenporary Oder of Protection on

Decenber 17, 2003, by entering her hone and punching her with his



“closed fist”, <causing her to |ose consciousness for “15- 25
m nut es”.

The Tenporary Order of Protection was vacated on March 22, 2004
by Judge DePhillips, upon Respondent’s application to the court. At
t hat appearance, Respondent al so made an application to dism ss both
the anmended petition and the violation petition on res judicata,
coll ateral estoppel and stare decisis grounds and for failure to
state a cause of action. Judge DePhillips directed the parties to
subm t nmenoranda of | awon the issue. At that tine, the case, having
been identified as IDV appropriate, was transferred to the instant
Court.

The 1DV Court, established in Queens County, hears donestic
vi ol ence cases where a party has an open crimnal conplaint as well
as a pending case in Famly Court or a matrinonial case in Suprene
Court. Each caseretains its own identity, although all of the cases
are heard by the sanme Suprene Court Justi ce.

The Famly Court Act and the Crimnal Procedure Law grant
concurrent jurisdiction over “Famly Ofenses” to the Famly and

Crimnal Courts. FCA 8115(e), FCA 8812, CPL 8100.07. A petitioner may

choose to proceed in Fam |y Court seeking a civil remedy with *

the purpose of attenpting to stop the violence, end the famly
di sruption and obtain protection” based on t he sane al | egati ons under
which the Respondent is being prosecuted in Crimnal Court. FCA

8812(2)(b). Alternatively, concurrent proceedings in Crimnal Court




are “ ... for the purpose of prosecution of the offender and can
result in a crimnal conviction of the offender”. 1d. The
| egislative intent is clear, that two actions based on the sane
al | egati ons may proceed simultaneously inthe Famly Court and in the
Crimnal Court for separate and distinct purposes and seeking

di stinct renedies. See People v. Wod, 95 N.Y.2d 509, 513 (2000).

Furthernore, the evidentiary standard to be applied in each case
is different. In a crimnal case, the charges against a defendant
must be proven by the People beyond a reasonable doubt, while in a
Fam |y OFfense Petition, the burden is on the petitioner to prove the
all egations by a preponderance of the evidence. The District
Attorney is not bound by the Famly Court’s findings of fact nor its
evidentiary rulings and may conmence a prosecution based on the sane
facts.

Respondent’s argunent, that the Famly Ofense Petition and
subsequent violation petitions filed in Famly Court cannot survive
where the crim nal case has been dism ssed, is without nerit. Thus,
the notion to dism ss on those grounds is hereby deni ed.

Respondent argues that since the July 14'" Fanmly O fense
petition was fully litigated and dism ssed on the nerits, wth
prejudice, the legal doctrines of res judicata, collateral estoppel
and stare decisis bar the Petitioner from bringing any new Fam |y
O fense petitions relating to the July 12, 2003 i nci dent agai nst the

Respondent .



Petitioner counters that the aforenentioned | egal doctrines do
not bar the instant actions, and that even if they apply to the
portion of the Famly Court anended petition that refers to the
already litigated July 12th, 2003 events, the remaining allegations
shoul d survive since they are based on new i nci dents.

Petitioner cross-noves to renew and reargue! the July 14th 2003
petition and maintains that petitioner, who speaks only French-
Creole, was prejudiced by the fact that an interpreter was not
provided to her when she filed the petition. Petitioner argues
further that, through no fault of her own, she did not obtain a copy
of her medical records for treatnment she received as a result of the
all eged July 12'" 2003 incidents and, that such nedical certified
records are now available and petitioner should be given an
opportunity to produce such records at a new heari ng.

The Court hereby denies petitioner’s notion for renewal and
finds that res judicata and col |l ateral estoppel apply to the July 14th
Fam |y O fense petition.

The doctrine of stare decisis, or | egal precedent, holds that a
court is bound to follow the legal holdings articulated by courts

deciding simlar issues in prior actions. See Eastern Consolidated

Properties, Inc. v. Adelaide Realty Corp., 95 N Y.2d 785, 788(2000).

'Petitioner’s notion to renew the July 14'" petition after
its dismssal with prejudice, on the nmerits is procedurally
incorrect at this late juncture. Rather, petitioner should have
filed a tinely appeal with the Appellate D vision.
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The doctrine of |egal precedent is not at issue in the instant case.
Rat her, the instant case deals with issues of fact and procedure.
The doctrine of Res Judicata would apply to the portion of the
instant Family O fense petition which relates to the incidents that
occurred on July 12, 2003. The New York Court of Appeals has stated
that “[u]lnder res judicata, or claim preclusion, a valid fina
judgnent bars future actions between the sane parties on the sane
cause of action ... [and] ... [a]s a general rule, once a claimis
brought to a final conclusion, all other clains arising out of the
sanme transaction or series of transactions are barred, even if based
upon different theories or if seeking a different remedy.” Parker v.

Bl auvelt Volunteer Fire Co., 93 N Y.2d 343, 347 (1999) Citing Matter

of Reilly v. Reid, 45 N Y.2d 24, 27, OBrienv. Cty of Syracuse, 54

NY2d 353, 357. However, where the statute specifically grants
concurrent jurisdiction such clains may be litigated simnmultaneously
in different courts, under certain circunstances, as in the instant
case.

It nust be noted that the Double Jeopardy Clause of the Fifth
Amendnent prevents this Court from trying both the Famly Court
violation petition and the Crimnal Court Contenpt charge based on
t he sane i nstance of an all eged violation of the order of protection.
Doubl e Jeopardy is triggered “ ... where the sane act or transaction

constitutes a violation of two distinct statutory provisions

thus making it possible for the court to inpose on the defendant



mul tiple crimnal punishnments for the sanme offense”. People v.

Whod, Supra. In such a situation, the test to be applied to

determ ne whether there are two offenses or only one i s whether each
provi sion requires proof of an additional fact which the other does

not. Id. citing Blockburger v. United States, 284 US 299(1932). The

Court of Appeals has held that a violation petition under FCA Article
8 and a charge of Crimnal Contenpt in the Second Degree (PL 8215. 50-
3) contain the sanme el enents and thus, the adjudication of one case
necessarily prevents the other case fromproceedi ng when based on t he
same act. ld.

New York codified the US Suprenme Court’s “sane elenents test”
under CPL 840. 20, further articulating distinct exceptions to double
j eopardy protections, CPL 840.20(2)(a-h), none of which are
applicable to the instant case.

In the instant case, Judge Dephillips dism ssed the July 14"
2003 petition with prejudice, after a fact finding hearing, thus,
barring the Petitioner frombringing a newactioninthe Famly Court
based upon the sane incidents that were previously |litigated.
Specifically, that on July 12, 2003, Respondent punched and ki cked
the petitioner. Judge Dephillip s finding in that case does not bar
petitioner from bringing actions based on clains that arose out of
new facts that occurred on subsequent dates between Petitioner and

Respondent .



Respondent cites Gryluk v. Gryluk, 149 A D.2d 665, 666 (2"

Dept. 1989) for the proposition that res judicata prevents a litigant
from petitioning on matters that “ ... were or should have been
litigated” between the parties on a previous action. Gryluk is
di stingui shable fromthe instant case in that, in Gryluk, respondent
nmoved to dismiss the petition, where the court had deni ed the notion
to dism ss before, on the sane allegations that he had posited in his
first, unsuccessful notion for dismssal.

Respondent argues that petitioner’s Famly O fense Petition and
the crimnal conplaint contained the sane factual allegations and
therefore, litigation of those particular facts nust be confined, as
per the doctrine of res judicata, to one action, either in Crimnal
Court or Famly Court. This argunent fails since the New York State
Legislature specifically grants concurrent jurisdiction to both
Famly and Crimnal Courts to adjudicate famly offenses.

The doctrine of collateral estoppel prevents re-hearing of the
July 14'" petition. Collateral estoppel or issue preclusion
precludes a party from re-litigating in a

subsequent action or proceeding an issue clearly
raised in a prior action or proceeding and decided

agai nst that party ..., whether or not the tribunals
or causes of action are the sanme’... The doctrine
applies if the issue in the second action is

identical to an issue that was raised, necessarily
decided and material in the first action, and the
Plaintiff had a full and fair opportunity to litigate
the issues in an earlier action” Parker v. Blauvet
Volunteer Fire Co., 93 N Y.2d 343, 349 (1999) Quoting
Ryan v.New York Tel. Co., 62 NY2d 494, 500.




Wil e petitioner raises matters that were not part of the litigation,
petitioner fails to denonstrate a relevant |egal or factual issue,
not previously litigated, that m ght warrant re-opening the hearing.
Rat her, petitioner posits collateral matters, not directly rel evant
to the four corners of the petition, such as her | anguage barrier and
the failure to produce her certified medical records, as grounds to
re-open the hearing.

Finally, petitioner argues that the interest of justice conpels
the re-opening of the fact finding hearing on the July 14, 2003
petition. Respondent, on the other hand, submits that the interest
of justice conpels dism ssal of the instant petitions.

This Court holds that the petitioner will not suffer deprivation
of “substantial justice” in granting respondent’s notion to dismss
that portion of the petition relating to the July 12'" inci dent, and
while introduction of the previously unavail able nedical reports
m ght have led to a different result upon re-litigation, such
considerations do not constitute newy discovered evidence. See

Hantz v. Fishman, 155 A D.2d 415 (2" Dept. 1989). Rat her,

petitioner’s forner attorney failed to produce the nedical records,
the reason for which lies within that attorney’ s judgnent or |ack
t her eof .

Per haps nost inportantly, Judge Dephillips specifically barred
re-litigation of the July 14'" petition when he di sm ssed the petition

wi th prejudice. The Integrated Donestic Violence Court of the
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Suprenme Court of the State of New York, does not act as an appellate
court toreviewthe Famly Court fact finding hearing. Petitioner’s
remedy was to file a tinely appeal with the Appellate D vision.

Respondent argues that the instant cases should be dism ssed in
the ‘interest of justice'. Respondent rmaintains that since
Petitioner has failed to prove the allegations in the July 14'" Fami |y
O fense petition, Petitioner should be prevented fromseeking relief
where there was an all eged viol ation of a valid order that was issued
pursuant to a later dismssed petition.

Pursuant to Fam ly Court Act 8§ 848,

[a] n assault, attenpted assault or other fam |y of fense
whi ch occurs subsequent to the i ssuance of an order

of protection under this article shall be deened a new

of fense for which the petitioner may file a petition

alleging a violation of an order of protection or file

a new petition alleging a new famly offense ...
A petitioner may seek relief fromthe Fam |y Court where an order of
the court has been violated, as long as that order is valid,
regardl ess of the eventual outconme of the proceeding on the original
petition.

Respondent’s notion to dism ss section 3(b) of the anended
petition for failure to state a cause of action, is |ikew se denied.
Respondent argues that the petition is defective in that it accuses
the respondent of only naking threatening statenents verbally to

Petitioner and fails to allege any physical action or violence

Respondent, relying on People v. Detze, 75 NY.2d 47(1989),

mai ntains that allegations of threatening words, unacconpani ed by
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physical action should be dismssed at the pleading stage.
Respondent’s reading of Dietze is faulty. The “clear and present
danger” requirenment that transforns nmere speech into unprotected,
crimnal speech is an issue to be determned by the trier of fact.
See, 1d.

Moreover, whether there was a valid Oder of Protection in
effect at the time of the alleged violation and its terns are issues
to be determined by the trier of fact and not resolved at the

pl eadi ng st age. Famly Court Act 8846 requires that a violation

petition must contain “ ... an allegation that the respondent has
failed to obey a | awful order of this court or an order of protection
i ssued by a court of conpetent jurisdiction ...”. Section 3(b) of
t he amended petition includes such an allegation. Thus, this Court
hol ds that petitioner adequately pleads a violation of an existing

Order of Protection and hereby deni es respondent’s notion to di sm ss,

wi thout a hearing, inits entirety.

This constitutes the Decision and Order of this Court.

Hon. Esther M Morgenstern
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