VEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 15

NYCTL 1998-1 TRUST AND THE BANK OF  x
NEW YORK, AS COLLATERAL AGENT AND | NDEX NO.: 10475/ 00
CUSTODI AN FOR THE NYCTL 1998-1 TRUST
BY: TAYLOR, J.
Plaintiff,
DATED: January 20, 2006
- agai nst -

MARI TZA AKVAREZ A/ K/ A MARI TZA ALVAREZ,
AS EXECUTRI X OF THE ESTATE OF

ENRI QUE VENTURA, NEW YORK STATE
DEPARTMENT OF TAXATI ON AND FI NANCE
NEW YORK CI TY TRANSI T ADJUDI CATI ON
BUREAU, THE PEOPLE OF THE STATE COF
NEW YORK; THE CI TY OF NEW YORK;

VERA SHARON SKUHERSKY;

Def endant s.

Def endant Vera Sharon Skuhersky noves to confirm the
Referee’s report of sale, for leave to appoint a Referee to
ascertain and report the anount due to defendant/cl ai mant Skuher sky
and/ or any ot her person and/or entity who or which has a valid lien
on the said surplus nonies, to ascertain the priority of the
several liens thereon, if any, to the end that upon the issuance
and confirmation of the report regarding the priority of clains to
the surplus nonies, an order nay be issued directing the
distribution of said surplus nonies as may be j ust.

Plaintiff commenced this action to foreclose a nortgage

on the prenises known as 23" Avenue, East Elmhurst, New York



(Bl ock 1638, Lot 4). Plaintiff obtained a judgnent of foreclosure
and sal e dated February 6, 2001, whereby a Referee was appointed to
sell the nortgaged prem ses. On May 21, 2004, the prem ses were
sold by the Referee subject to the judgnment of foreclosure and
sale, and on Septenber 10, 2004, the Referee filed a report of
sal e, dated August 10, 2004. Pursuant to the report, the Referee
paid the anobunts directed in the judgnent of foreclosure and sale
to be paid out of the proceeds of the sale. There was a surplus of
$80, 973. 12, which was paid into court by the Referee pursuant to
RPAPL 1354(4).

Def endant / cl ai mant Skuhersky’s nmotion to confirm the
Referee’s report and to appoint a Referee in this surplus noney
proceedi ng was made on October 17, 2005. I n support thereof,
def endant/ cl ai mant Skuhersky subm tted, inter alia, a copy of her
notice of claimto the surplus nonies pursuant to a noney judgnent
docketed on June 8, 1993, a voucher for the surplus nonies, the
clerk’s certificate specifying that defendant/clai mant Skuhersky
filed a notice of claimto the surplus nonies and no other notices
of claimhad been filed, and a certification of parties for surplus
noney proceedi ngs nade and certified by a title insurance conpany
whi ch indi cates ot her possible unsatisfied judgnent |iens.

Def endant / cl ai mant Skuhersky’s notion, nade nore than
four nonths after the filing of the Referee’ s report, is untinely.

(See RPAPL 1355[2] and 1361[2].) However, the failure to nove to



confirma Referee’s report of sale and to appoint a Referee in a
sur pl us noney proceeding withinthetine limts prescribed by RPAPL
1355(2) and 1361(2) is anereirregularity which, in the absence of
prejudi ce to any substantial right of a party, may be di sregarded.

(See Associated Financial Services, Inc. v Davis, 183 AD2d 686

[ 1992]; see also Fidelity Bond and Mortgage Co. v Lucas, 135 AD2d

778 [1987]; Dine Savings Bank of Brooklyn v Sherman, 64 M sc 2d 457

[1970].) As there has been no showi ng of prejudice here, the court
exercises its discretion in disregarding the statutory tine
limtations (see CPLR 2001) and extends the tinme for
def endant / cl ai mant Skuhersky to bring her notion. (See CPRL 2004.)

Thus, the branch of the notion seeking to confirm the
Referee’s report of sale is granted w thout opposition.

Wth respect to the branch of the notion seeking | eave to
appoint a Referee, RPAPL 1361(2) provides that the court, by
reference or otherw se, shall ascertain the anpbunt due to any
claimants and the priority of any liens for purposes of the
di stribution of surplus nonies.

In this case, defendant/cl ai mant Skuher sky concedes t hat
ot her persons nmay have a right to a portion of the surplus nonies.
Therefore, a reference is in order and notice of the hearing shal
be given to the owner or owners of the equity of redenption, any

party who has appeared in the action, any person who has filed a



notice of claim and any person who has a recorded |ien agai nst the
property. (See RPAPL 1361[2], [3].)

Accordingly, the branch of the notion seeking to appoint
a Referee to ascertain and report the anount due def endant/ cl ai mant
Skuher sky and/or any other person who has a lien on the surplus
nmonies and to ascertain the priority of the liens is granted
W t hout opposition.

Settl e order.

J.S. C



