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SPECI FY AND | NFORM ORDER

Upon the proceedings held in this matter, and in the
opi nion of the court herein, defendant's application pursuant to
Chapter 738, Section 23 of the 2004 Sessions Laws of the State
of New York for an order setting aside the sentence in this
matter and re-sentenci ng defendant pursuant to P.L. Section
70.71 is granted.

Conti ngent upon acceptance by the defendant, defendant’s
prior indeterm nate sentence of 15 years to |life, inposed by
Justice Thorpe on Novenber 28, 1983 will be vacated and
defendant wll be re-sentenced to a determ nate period of
i ncarceration of 15 years and five years post-rel ease
supervi sion. Should defendant decide not to accept the re-
sentence he may withdraw the application or file an appeal of
this order.

See the acconpanyi ng nmenorandum of this date.



Date: July 28, 2005

Sheri S. Roman, J.S.C.

Goria D Am co
Clerk




MVEMORANDUM
SUPREME COURT QUEENS COUNTY
CRI M NAL TERM PART K-18

THE PEOPLE OF THE STATE OF NEW YORK
| ndi ct nent No. : 8093/ 82

- agai nst - :
BY: Sheri S. Roman, J.
ALONZO GREENE,

DEFENDANT.
DATED: July 28, 2005
Def endant Al onzo Greene noves by notice of notion dated

March 24, 2005, for an order setting aside defendant’s

i ndeterm nate sentence of 15 years to life and re-sentencing
def endant pursuant to Section 23 of the Rockefeller Drug Law
Ref orm Act (Chapter 738 Laws of 2004).

Def endant was arrested on February 25, 1982 and charged
with Crimnal Possession of a Controlled Substance in the First
Degree, a Class A-I felony. Defendant was tried by a jury and
found guilty. Defendant was sentenced on Novenber 28, 2003 by
Judge John Thorpe as a first felony offender to an indeterm nate
termof inprisonment of 15 years to life. Defendant was 19
years of age at the tine.

Def endant appeal ed the conviction and the Appellate

Division affirmed. See People v. G eene, 150 A D. 2d 604(2d

Dept. 1989); | eave to appeal denied, 74 N Y.2d 847(1989).
In accordance with the new | egi sl ation providing for
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appoi ntmrent of counsel for indigent defendants who apply for re-
sentencing, the court assigned 18-b attorney Donal d Schechter to
represent defendant.

Assistant District Attorney Johnette Traill submtted an
affirmation in opposition to defendant’s application for re-
sent enci ng.

On February 25, 1984 defendant was in possession of a paper
bag containing four and three-quarter ounces of cocaine. Police
O ficers at the scene observed the defendant drop the bag as the
O ficers approached to make further inquiry of the defendant.

Def endant was arrested and charged under Queens County

| ndi ct ment Nunber 8093/82 with Crim nal Possession of a
Controll ed Substance in the First Degree. Defendant proceeded
to a jury trial before presiding Justice John Thorpe. Defendant
was found guilty, and on Novenber 28, 1983 was sentenced to an

i ndeterm nate sentence of from 15 years to life.

Pursuant to the provisions of the Drug Law Reform Act, the
court may consider any facts or circunstances relevant to the
i nposition of a new sentence which are submtted by the
def endant and/or the People and may in addition consider the
institutional record of confinenment of such person but shall not
order a new pre-sentence investigation and report or entertain
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any matter challenging the underlying basis of the subject
convi ction.

The People submtted an affirmation in opposition to the
re-sentencing in which the People state that between the years
1989 and 1998, while incarcerated on this judgnment of
convi ction, defendant commtted approximtely 25 infractions

i ncl udi ng drug possession, fighting and meking threats.

On February 25, 1999, after serving fifteen years and ten
nmont hs in prison, defendant was rel eased on parole. Once at
liberty, defendant’s parole was revoked on three occasions. The
first revocation in Decenber 2001 was based upon the defendant
havi ng purchased nerchandi se on two separate occasi ons using
checks froma closed account. Defendant pled guilty to G and
Larceny and was sentenced to 60 days incarceration. He was
assessed 12 nonths delinquent tinme by the parol e board.

I n Decenber 2003, defendant tested positive for norphine
and was al so violated for driving a notor vehicle in
contravention of his parole restrictions. He was sent to
Wl lard for drug treatnent, and he was assessed three nonths and
twenty-five days by the parol e board.

In March 2005 defendant tested positive for opiates,
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cocai ne and norphi ne. Defendant pled guilty before the parole
board to possessing a cell phone and received el even nonths.
Based upon the defendant’s record of parole revocations and
prison disciplinary infractions the People contend that
substantial justice requires that the defendant’s application to
be re-sentenced be denied. The Peopl e request, however, that if
the court grants the defendant’s application to be re-sentenced
under the provisions of the new |law that he be sentenced to a
determ nate termof incarceration of twenty years wth five
years post rel ease supervision which is the present maxi num

sentence for an A-1 drug of fender.

Def endant has filed papers in opposition requesting that he
be re-sentenced as an A-11 drug offender to a determ nate term
of incarceration of ten years. Defendant contends that because
t he wei ght threshol ds have now been doubl ed and as the wei ght of
the drugs which he possessed woul d now constitute an A-1I
felony, that he be sentenced to a determ nate term of
i nprisonnent of ten years which is the maxi num sentence for an
A-1l first felony drug offender.

Def endant al so requests that he be re-sentenced based upon
hi s acconplishnments while in prison. The defendant asserts that
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whil e incarcerated he obtained his GED and al so received a
Certificate in Paral egal Studies from Bronx Community Coll ege as
wel | as a Bachel or of Science degree from Mercy Col | ege.
M. Geene also received a Certificate of Award for conpleting a
course in Transactional Analysis at G een Meadow Prison, as well
as a certificate for conpleting a course in Air Conditioning and
Refrigeration. M. Geene also conpleted another course in
Radio and TV at Clinton Correctional Facility. Defendant has a
Busi ness Adm ni stration Coll ege degree from Dut chess Comrunity
Coll ege. Additionally, defendant clains that he was an Inmate
Gievance Resolution Conmttee Representative and was on the
| nmat e Liaison Conmttee. Defendant states that after his
parol e he conpleted a course in Hotel/Mtel Managenent. In
addition, after his parole M. Greene was a tenporary enpl oyee
of Labor Ready in Troy, New York, and he conpl eted an approved
100 hour Tractor Trailer Course. Prior to his last parole
revocation, M. Geene was unenpl oyed due to a job related
accident for which he received workman's conpensati on insurance.

This court has al so considered defendant’s handwitten
letter dated June 11, 2005 in which he contests several of the
Peopl e’ s contentions concerning his prison infractions.

Pursuant to Section 23 the court may conduct a hearing to
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determ ne any controverted facts relevant to the issue of
sentencing. In this case, after reading all the notion papers
the only contested factual issues revolve around the defendant’s
di sciplinary record. However, the court wll accept the
def endant’ s expl anations with respect to his disciplinary record
both in prison and after being paroled, which will obviate the
need for a hearing.
As stated above, under the provisions of the Rockefeller

Drug Law Reform Act, if the court determ nes that a person in
the custody of the departnent of correctional services applying
for re-sentencing stands convicted of an A-I felony drug offense
and was sentenced to a mninmum sentence of fifteen years, then
the court may find that person is eligible to have his original
sentence vacated. He may be re-sentenced in accordance with the
present sentencing guidelines for A-1 felony drug offenders
which is found in Penal Law Section 70.71. 1In this case,
al t hough def endant was paroled after serving over fifteen years,
he is presently in custody of the departnment of correctional
services on a parole violation. As he is in custody, the People
have conceded that defendant is eligible to be re-sentenced.

Section 23 of Chapter 738 of the |aws of 2004 states that
the court shall “unless substantial justice dictates that the
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application should be denied,” specify and informthe defendant
of the termof the determ nate sentence it woul d inpose.

Upon review ng the facts and circunstances of the
defendant’s crinme, as well as his record prior to incarceration
whi ch did not include any felony convictions, as well as his
record while incarcerated and while on parole, this court finds
that substantial justice does not require that the court deny
the defendant’s notion for re-sentencing. Although defendant
has had nunerous infractions in prison and has had his parole
revoked on three occasions, this court feels that the record of
achi evenents whi ch defendant has submitted to this court serves
to substantially mtigate in support of defendant’s position and
agai nst those derelictions. The fact that defendant has
successfully conpl eted nmany rehabilitation, vocational, and
educational prograns as set forth above, and that he was parol ed
soon after serving his m ninum sentence, and that he has
participated in drug treatnent prograns, indicates that the
def endant has made progress towards rehabilitation

In re-sentencing the defendant the court has taken into
consideration the legislative intent to | essen what the
| egi sl ature has terned “unduly harsh sentences” for A-I

of fenders as well as the public’s need for safety, the
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nonvi ol ent nature of the offense, and the defendant’s steps

towards rehabilitation.

The def endant nust be sentenced under the paraneters of
Penal Law Section 70.71 for A-I offenders. Defendant’s argunent
that he be sentenced as an A-Il offender because the wei ght of
the drugs for which he was convicted is presently within the
threshold of an A-lIl crinme is without nmerit. The courts have
consistently held that unless specified in the |egislation,
aneliorative statutes are not to be applied retroactively where
a defendant has been convicted and sentenced prior to the

effective date of the new | aw. People v. Carter, 173 A.D. 2d

631(2d Dept. 1991).

This court finds that fifteen years plus five years post-
rel ease supervision is an appropri ate sentence.

Accordi ngly, defendant is hereby infornmed that this court
will inpose a determnate termof inprisonnent of fifteen years
and five years post rel ease supervision for the conviction of
Crim nal Possession of a Controlled Substance in the First
Degree as authorized for a Class A-I felony in accordance with
Penal Law Section 70.71

Unl ess the defendant withdraws his application or appeals

8



fromthis order the court will enter an order vacating the
sentence originally inposed and i npose a determ nate sentence as
specified in this menorandum opi ni on.

Order entered accordingly.



