VEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIM NAL TERM PART K-4

THE PEOPLE OF THE STATE OF NEW YORK :
BY: WLLIAM M ERLBAUM J.

- agai nst - : DATE: APRIL 4, 2006

BENJAM N LI NG, | NDI CT. NO 2215/ 05
DEFENDANT. :

The defendant, Benjam n Lino, is charged with nmultiple counts
of Crimnal Contenpt in the First and Second Degrees. He has
submtted a notion, dated Decenber 27, 2005, seeking an order of
exam nation pursuant to CPL §8730.30, claimng that his nental
condition has “clearly degenerated to the degree that he cannot
assist in his own defense” (Defendant’s notion, p4). In his
initial notion papers, defense counsel contends that there has been
a “progressive debilitation of the defendant’s faculties” (id.) and
t hat al t hough t he def endant appears to understand “t he functi ons of
the court, counsel, prosecutor and jury”, he “fails to understand
the crimnality of the allegations” (id.). Counsel also asserts
that a social worker who has experience with nental hygiene

problenms and who has interviewed the defendant “appear[s] to



support” his position “that the defendant cannot assist in his own
def ense because of a nental disease or defect (id p. 5). Finally,
he cites as additional support for his position the fact that the
defendant was referred for “psychiatric assessnment” by the
Department of Corrections. |In a supplenmental notion, dated March
6, 2006, defense counsel clains that the defendant "“appears to be
del usional”, and that the defendant’s letters to the conpl ai nant in
this case are *“disorganized and obsessive” and “display a
preoccupation with religious matters” which “can be a synptomof a
mental heal th di sorder” (Supplenmental nmotion p. 11). The Peopl e,
inan Answering Affirmation dated January 6, 2006, take no position
with respect to the notion

Crim nal Procedure Law 8730.30(1) provides, in pertinent part,
that a court in which a crimnal action is pending “nust issue an
order of exam nation when it is of the opinion that the defendant
may be an incapacitated person”. The term “incapacitated person”

is defined in CPL 8730.10(1) as “a defendant who, as a result of

mental disease or defect, lacks capacity to wunderstand the
proceedi ngs agai nst himor to assist in his own defense”. However,
ordering a conpetency exam nation pursuant to CPL 8730.30(1) “lies

within the sound discretion of the trial court” (People v Mrgan,

87 Ny2d 878, 879 (1995). A defendant is “presuned conpetent”, and

the court “is under no obligation to i ssue an order of exam nation
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unl ess it has reasonable grounds to believe that the defendant is
an incapacitated person” (id. p. 880).

In the opinion of the Court, there is no reasonable ground to
believe that the defendant is incapacitated, as that term is
defined by New York Law. The noving papers submitted by defense
counsel are, for the nobst part, conclusory in nature, devoid of
factual support as to in what way the defendant is unable to assi st
in his own defense or is otherwi se incapacitated by virtue of a
nment al di sease or defect. The sole support for his positionis a
meno from defense social worker Anne Pentola, dated Decenber 21
2006 and subnitted along with defendant’s initial notion, which the
court finds to be insufficient to denonstrate that the defendant is
i ncapaci t at ed. In the nmeno, the defendant’s attitude was
characterized as alternating “between cooperative, hostile, and
angry”, evinced by standing up, raising his voice, and wal ki ng out
of the cubicle, and his nood “ranged fromnormal to irritable to
angry, then sad”, crying about his w fe when asked questions. He
was described as appearing “fixated on his wife’s nental illness”
and seened to have inpaired judgnent, as evidenced by his
statenment, when confronted with the anmount of jail tinme he was
facing, that he was “willing to goto jail to ‘save’ his wife” and
that while in jail he could “work on his career as an architect”.

However, there is no indication that notwi thstanding the
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defendant’s attitude, nood, or affect that he would be unable to
rationally assist in his defense or that he | acks the capacity to
understand the proceedings against him A defendant nay be
del usi onal, but neverthel ess not incapacitated under Article 730

(See, People v Ciborowski, 302 AD2d 620 [3d Dept 2003], appea

deni ed 100 Ny2d 579 (2003); see also, People v Shiffer, 256 AD2d

818 (3d Dept 1998), appeal denied 93 NY2d 878 (1999)). The sane is

true for being hostile and cynical (People v Shiffer, supra), over-

enotional (People v Harris, 109 AD2d 351 (2d Dept 1985)), or

suffering fromother psychol ogi cal problens (see, People v Surdis,

23 AD3d 841 [3d Dept 2005]; People v Stonis, 246 AD2d 911 [3d Dept

1998], appeal denied 92 Ny2d 883 [1998]. Furthernore, not only

were the characterizations not necessarily indicative of
i ncapacitation, but M. Pentola noted in her nmeno that the
def endant “presented as oriented to person, tinme and place”, had an
adequat e attention span, “deni ed suicidal or hom cidal indication”

agreed to speak to a psychiatrist “for support in the burden he is
carrying”, and refused to take psychotropi c nedi cati ons, which the
court finds tends to rebut a finding that he was i ncapacitated. In
addi tion, although Ms. Pentola s neno referred to a letter witten
to her by the defendant, which she clainmed was “ranbling”,
“del usional ", and “obsessive”, no copy of this |letter was provided

for this court’s consideration. The nenp also cited a psychiatric
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eval uation held at GVWDC, but again, no copy was provided to the
court. The court would point out that it did not demand production
of these docunents, as clained in defendant’s suppl enental notion
(p-4), but nerely noted for the record that although Ms. Pentola’s
meno i ndicated that they were appended to the nmeno, they were not
and therefore cannot be considered by the court in making its
determ nati on

The court further notes that not only are the papers submtted
in furtherance of the defendant’s notion for a conpetency hearing
i nadequate to lead the court to reasonably believe that the
defendant is an incapacitated person, but that the interaction the
court has had with the defendant clearly leads to the opposite
concl usi on.

On Decenber 8, 2005, the court questioned the defendant, who
told hi mthat he was bei ng housed on Ri kers |sland, that he was not
in a nental observation wunit, and that he knew who the parties in
court were and that he had been charged with a crime. On January
3, 2006, the defendant advised the court that although he was bei ng
held in a nental observation unit, he was not offered, nor did he
feel he needed, nedication. On January 11, 2006, the defendant
advi sed the court that he had not been getting nedical attention
for his legs and back because he had been placed in a nental

observation unit at R kers |sl and. He told the court that he did
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not want any medi cation, claimng that there was nothing wong with
him He then said,

| don’t think I need psychiatric eval uation

because | have never been nentally psychiatric

or whatever. | ama sound individual. 1| know

everything that’s happeni ng around ne, your Honor,

and | know that | have al ready been charged

for this crinme once, and I amhere to say that

| am you know, going through what | understand.

You are the sane judge that sentenced ne to

this crine before and | canme back and it’s

the sane elenent so | don’t think | need any

psychi atric eval uation..
(Cal endar Call Mnutes, 1/11/06, p. 8). Wen the court asked the
defendant if he had sentenced himon a prior case, the defendant
stated that it was a “prior case, sane charge” (id.). On February
7, 2006, the defendant advised the court that he was no longer in
the psychiatric unit but was back in the general population. He
t hen asked the court, “Wiy is this taking so |ong, your Honor.
asked for a speedy trial. | ask for nmy lawer to put in all the
notions.” (Calendar Call Mnutes, 2/7/06, p. 4). On March 14,
2006, in response to the court’s query as to whet her the def endant
was in the nmental observation unit, the defendant replied that he
“had been transferred” fromthat unit a nonth or two nonths earlier
and was in the general population. He indicated that he was not
bei ng of fered any medi cati on, that he was doing all right, and knew

who the parties in court were. The defendant then advised the

court that he opposed the 730 exam nation and that he was “stil
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trying to figure out” why he was not getting his speedy trial
claimng that he had been ready for trial since Septenmber 13'".
Finally, on March 23, 2006, the defendant once agai n advised the
court that he was not in a psychiatric unit, that he was not having
any problenms in the general population, that he was not being
offered nmedication, and that no one was bothering him He
described his norning ritual at the prison and agai n i ndi cated t hat
he understood the parties in court and the roles they played. The
def endant then conferred with this attorney about the speedy tri al
issue, indicating to the court that he understood his |awer.
Def ense counsel also indicated at this tinme that he had no trouble
under st andi ng t he def endant.

It is settled law that a judge determning whether a
conpetency hearing is necessary my consider his “progressive

per sonal observations of the defendant” (People v Gensler, 72 Ny2d

239 [1988]; People v Tortorici, 92 Ny2d 757 [1999], cert denied 528

US 834 [1999]; People v Mbrgan, supra), and it appears to the court

that on the basis of its interaction with the defendant, there are
no reasonabl e grounds upon which to make a determ nation that he is
i ncapaci t at ed. The defendant gave appropriate responses to the
court’s inquiry. H's conmunication with the court was lucid and
responsi ve. He seened to know why he was in court, who the parties

to the litigation were, and their roles in the adjudicative
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process. He understood the nature of the Article 730 procedure and
opposed it, claimng to be a “sound i ndividual”. He also knew that
he had been charged with the same crine before and had been
sentenced by this court in connection with that charge. 1In short,
he does not appear to be incapacitated, so that a conpetency
heari ng need not be ordered.

In People v Russell, 74 Ny2d 901 [1989], the Court of Appeals

held that the trial court did not abuse his discretion when he
refused to grant defense counsel’s request for a nental conpetency
exam nation of the defendant. 1In so holding, the Court cited the
trial court’s “direct encounters with the defendant” and his
“overall ability to observe the defendant” in court, which gave him

“anpl e opportunity to assess the defendant’s ability... (see

Peopl e v _Mdrgan, supra).

I n People v Yoho, 24 AD3d 1247 [4'" Dept 2005], the Appellate

Division held that the court did not abuse its discretion in
failing to order a conpetency hearing, despite the fact that the
def endant was being treated for a nental disability, noting that
the defendant “responded appropriately to questioning by the
court”.

In People v Surdis, supra, the Appellate D vision upheld the

trial court’s failure to order an Article 730 hearing, holding that

although the trial court “was aware of the defendant’s past
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psychol ogi cal problenms”, this know edge “is not dispositive,
especially in light of defendant’s cogent and |ucid comrunication
with the court”,

I n People v Jordan, 21 AD3d 1039 [ 2d Dept 2005], appeal deni ed

5 NY3d 885 [2005], the Second Departnent held that “[c]ontrary to
t he defendant’s contentions”, the court was entitled to rely “on
its own observations of and interactions with the defendant”, and
“providently exercised its discretion in denying the defendant’s
repeated applications for conpetency exani nations”.

In People v Stonis, supra, the Third Departnent held that

al though it was “clear that defendant suffered froma | ong history
of mental illness”, the court “did not abuse its discretion” by
failing to order a conpetency exam nation. It found that
notw thstanding the defendant’s psychiatric history, there was
“not hing to suggest” that the defendant was incapacitated, noting
that the defendant’s responses to the court’s inquiries “were at
all times appropriate”.

In the case at bar, there is no indication that the defendant
has a history of psychiatric problens and in any event, it appears
clear that this is not dispositive of whether or not he is
i ncapaci tated. Accordingly, the court finds that there is no basis
upon which to order an Article 730 conpetency heari ng.

Based upon the foregoing, the defendant’s notion for an order
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of exam nation pursuant to CPL 8730.30 is deni ed.

This constitutes the decision and order of the Court.

The Clerk of the Court is directed to distribute copies of
this decision and order to the attorney for the defendant and to

the District Attorney.

WLLIAMM ERLBAUM J.S.C
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