VEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIM NAL TERM PART K-19

THE PEOPLE OF THE STATE OF NEW YORK : BY: STEPHEN A. KNOPF
DATED: 6/ 26/ 06
- agai nst -
| NDI CTMENT NO. 1432/ 05

W LLI E PAYNE
Def endant

The defendant noves to set aside the verdict of qguilty
rendered herein and requests that this court order a new trial
pursuant to CPL 88 330.30, 330.40 and 330.50. The Peopl e oppose
this notion.

FACTUAL BACKGROUND

This case arose out of an incident on April 13, 2005 at
about 7:15pm at 153-32 119'" Road i n Jamai ca, Queens. The
conpl ai nant al | egedly observed the defendant smash the rear
w ndow of his car. When the conplainant attenpted to apprehend
t he def endant, the defendant slashed the conplainant’s |eft check

wi th what appeared to be a shiny knife or a box cutter causing a



| aceration requiring 32 stitches to close. The defendant fled the

scene but was subsequently arrested.

On May 8, 2005, the defendant was arrested after the

conpl ai nant recogni zed himin the sane nei ghborhood and poi nted

himout to the police. It should be noted that the conpl ai nant

was the only person to witness the event, and therefore this is a

one-wi tness identification case.

The defendant was indicted for assault in the first degree,

assault in the second degree, crimnal possession of a weapon in

the fourth degree and crimnal mschief in the fourth degree.

Bef ore comencenent of the trial a Sandoval hearing was held

before the court. The defendant has a rather |engthy crim nal

record exceeding in duration the past thirty years.

Starting with the defendant’s nobst recent conviction, the

Peopl e sought to introduce evidence of the defendant’s January 4,

1999 conviction for crimnal sale of a controll ed substance in

the third degree ( a class B felony). The Court ruled the

prosecutor may inquire about the conviction and underlying facts



and circunstances of this case, as well as defendant’s use of the
alias WIIliam Val ker.

The Peopl e sought to introduce evidence of the defendant’s
January 19, 1996 conviction for crimnal sale of a controlled
substance in the fifth degree; a class “D’ felony. In a Sandoval
conprom se the Court limted the prosecutor’s inquiry to the fact
that the defendant was convicted of a felony and the defendant’s
use of the alias WIIliam Wl ker, but the prosecutor was not
permtted to inquire as to the underlying facts and circunstance
of the conviction.

The Peopl e al so sought to introduce evidence of the
def endant’ s Cctober 24, 1994 conviction for crimnal possession
of a controlled substance in the seventh degree, a class “A’

m sdeneanor. In a Sandoval conprom se, the Court limted the
prosecutor’s inquiry to the fact that the defendant was convicted
of a m sdeneanor and defendant’s use of the alias WIIiam Wl ker.

As to defendant’s Decenber 3, 1993 conviction for crimnal
possession of a controlled substance in the seventh degree, the

Court precluded any questioning about this conviction at all,



ruling that it was too renote in tinme and that to allowit would
permt too nmuch focus on drugs.

Al so precluded fromuse on cross-exam nation was the March
10, 1992 conviction for unauthorized use of a vehicle (class A
m sdeneanor) as the case was too renote in tine and the facts
were too simlar to the facts of the case as bar. The Court al so
rul ed that the August 5, 1991 conviction for attenpted crim nal
sale of a controlled substance in the third degree was precl uded
for being too renpte in tine.

As to defendant’s Decenber 15, 1995 conviction (stemm ng
froma July 1989 arrest)for unauthorized use of a vehicle, in a
Sandoval conprom se the Court limted the prosecutor’s inquiry to
the fact that the defendant was convicted of a m sdeneanor. The
Court further ruled the People nmay question the defendant about
the period of tinme that he warranted in this case and his use of
the alias Robert Smth.

Al of the defendant’s previous out of state convictions

were deened too renpte in tine to be rel evant.



The evidentiary portion of the trial comrenced the afternoon

of January 25, 2006. Both sides sunmed up during the norning

session of January 30, 2006. The Court’s charge was conpl eted

| ater that afternoon.

The jury began deliberations in the |ate afternoon of

January 30, 2006 and were excused at 5p.m that evening.

Del i berations resunmed on January 31, 2006, where upon the jury

requested a read back of the conplainant’s testinony. At 4:36pm

the jury sent a note stating that they were unable to reach a

unani nous verdict. The Court gave the jury a deadl ock

instruction. The jury was excused at 5:07pm

In the afternoon of February 1, 2006, the Court received a

note at 2:04p.m stating that “Juror # 4 has past experience that

is influencing his verdict”. At that point, defense counsel nmade

a notion for a mstrial on the ground that the jury had still not

reached a verdict and that the note inplies that there is certain

m sconduct on behal f of one of the jurors; that the conduct of

one juror had tainted the deliberations and that it seens |ike

there was a breakdown in the jury deliberations due to this one



juror. Defense counsel further argued that anything the Court did
woul d only highlight the problem

After conferring with both sides, the Court decided to give
the entire jury a specific charge on special know edge or
experience of a juror adapting a charge addressed to juror

expertise, see People v Maragh 94 Ny2d 569 (2000), to this

speci fic case.

The defense objected to the charge, arguing that whether
juror # 4 was signal ed out or not, everyone would know that it
was juror # 4 being referred to in the charge. The defense
further argued that such a charge woul d be coercive to juror # 4
and any verdict after it would be a conprom sed verdi ct.

Addi tionally, counsel stated the charge was too vague.

After much discussion and to avoid specul ation the Court
decided to speak directly to juror # 4. The juror was brought
before the court and the attorneys. The Court asked the juror to
state his nane, which he did.

Then the Court sai d:



The Juror:

The Court:

The

The

The

The

The

The
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Juror:

Court:

Juror:

Court:

Juror:

Court:

Juror:

“M. Sang, | have a communication fromthe jury.

Are you aware that they sent out a note concerning

you.

1] Yes ”

“So this comes to no shock to you. The note is

dated today and the tinme is 2:04 signed by the

foreperson and the note says to ne, Juror Nunber 4

has past experience that

is influencing his

verdict. | amgoing to nerely ask you whet her you

believe that this is the case, just yes or no?”

“No, | don’t believe it”

s there a specific past experience of yours

that you believe is being referred to in this

not e?”

1] Yes ”

“ 1 think that you are going to have to tell ne

what that is. Again, we will deal with everything

after he leaves. Tell me what that is.”

“I told the jurors that,

actually - -

“You have to say it in front of the | awers, we

can appreciate this is a very delicate stage”

“All right. In the past when | was rmuch younger

there was a case where |

7

was with a friend of m ne
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Court:

Juror:

Court:

Juror:

Court:

Juror:

Court:

Juror:

Court:

Juror:

Court:

where soneone el se had a vehicle that was broken
into. I don’t know this person, but we were at a
park and he cane by with a police officer and said
that my friend was the person that broke into his

vehicle.”

“And it wasn’t your friend who -
“No, it was not.”

“You know that.”

“Yes, sir | was with him”

“You were with himand you know that he did not do
it.”

1] Yes . ”

“So nmy question to you and you nentioned this
obvi ously when you were in the room deliberating,
ot herwi se the other jurors would not know that?”

“Ri ght . ”

“ Al right. W are all agreed on that. You do not

believe that is influencing your verdict?”

“l do not believe it.”

“l do want not to know what your verdict is, you

do not believe that is influencing you?”
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The Juror:
“l don’t believe it.”

The Court:
“All right, we are going to leave it at that. You
can go back to the juror room | appreciate you
bei ng candi d.

After the juror left the courtroom the defense reiterated
their position, that any additional instruction by the Court
woul d further highlight the juror and forcing the jury to
del i berate further would be coercive on the hold out juror. The
People withdrew their application for a mstrial.

The Court denied defendant’s notion for a mstrial. After
further discussion with both parties, the Court determ ned that
this was not a dead | ock situation and brought into the courtroom
the entire jury. The Court then gave the jury the nodified Juror
Experti se charge.

The followng is the charge the court gave to the jury:

The Court:
“Hell o, ladies and gentlenen of the jury, al
right, I amgoing to give you the follow ng
instruction and after | give you this instruction
| am going to send you back at |east one nore tine
to continue your deliberations and we are going to

take it fromthere.



Al right, ladies and gentlenen of the jury, in
eval uating the evidence and the issues presented
you shoul d use your common sense and know edge and
experience just as you would in nmaki ng deci sions

indaily life.

Now, when | speak of know edge and experience in
this context | nean the sort of know edge and
experience that an average person would acquire in
life. Indeed, when you were selected we all told
you to use your comon sense and you certainly
can, you know, you are in your compbn sense
relying on your past experience. W do not tel

you to |l eave that at the door

Sonme of you, however, nmay have sonet hing nore than
ordi nary knowl edge or experience in a certain
area. Indeed, it my be that you have devel oped a
speci al know edge or experience in a certain area
that woul d be well beyond what the average person
woul d have. If you have such a special know edge
or experience and it relates to sone materi al
issue in this case it would be wong for you to
rely on such to interject that into your

del i berations, either as a fact that is not in
evi dence or inferable fromthe evidence, or an
opi nion that could not be drawn fromthe evidence
by a person without that special know edge or

experi ence.
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The reason that it would be wong to do so is that
you nust decide this case only on the evidence
presented to you in the courtroom So any
particul ar specialized experience that happened to

anyone of you is not the evidence in this case.

Therefore, with respect to any material issues in
this case, again, you nust not use any speci al
knowl edge or experience you have to insert into

t he del i berations evidence that has not been

presented in the courtroomduring the trial.

Vell, | hope that instruction is helpful so | am
going to ask you one nore tinme to continue your
del i berations and pl ease |et us know if you have

any further questions.”

After the jury left the courtroom the defense renewed their
application for a mstrial. Defense counsel argued that it was a
error to charge the jury that they are wong to rely on speci al
prior experience; that the Court was in essence communicating to
juror # 4 that he is wong to rely on his special prior
experience while at the sane tinme telling the jurors they should
use comon sense, know edge and experience.

The Peopl e opposed the defendant’s application for a

m strial and supported the Court’s charge to the jury. The Court,
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whi | e recogni zi ng counsel’s argunents regardi ng the cl ai med

i nconsi stencies in giving such a charge, stood by the charge
insofar as it properly communicated to the jury the concept that
if anyone on the jury had such a special know edge or experience,
and if it related to sone nmaterial issue in the case, it would be
wong to rely on such to inject into the deliberations either a
fact that is not in evidence or inferable fromthe evidence, or
an opinion that could not be drawn fromthe evidence by a person
wi t hout that special know edge or experience.

At 4:47pmthat day, the jury rendered a verdict. The jury
found the defendant not guilty of the top count of assault in the
first degree, but guilty of the next two counts assault in the
second degree and crim nal possession of a weapon in the fourth
degree. The defendant was acquitted of the |ast count of crim nal
m schief in the fourth degree.

LEGAL ARGUMENTS

In this notion to set aside the verdict, the defendant
clainms that the Court’s questioning of juror # 4 was i nproper,

that the Court’s supplenental charge to the jury was erroneous,

12



coercive and unbal anced; that the prosecutor inproperly vouched
for the credibility of her witness on summation, the Court’s
Sandoval ruling prevented the defendant fromtestifying and was
an abuse of discretion and the verdict was agai nst the wei ght of
t he evidence. In response, the People assert that the
defendant’ s notion should be denied in it’s entirety because the
guestioning of the single juror and subsequent charge given to

t he panel was necessary and proper to ensure a fair and inparti al
verdict, that the Court did not abuse its discretion in nmaking
it’s Sandoval ruling nor did it prevent the defendant from
testifying, that the People’ s sunmati on comments were proper and
that viewing the evidence “in the Iight nost favorable to the
prosecution”, the jury verdict should not be disturbed.

LEGAL ANALYSI S

THE QUESTI ONI NG OF JUROR # 4

The defendant clainms that the questioning of juror # 4 was
i mproper; that he was singled out for non-conpliance with the
maj ority. The People respond that indeed, it was not the Court

that singled out the juror, but rather the jury itself that
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singled out juror # 4 in the note delivered to the Court stating
that juror # 4 has past experience that is influencing his
verdi ct.

The initial issue that nust be addressed by this Court is
whet her or not the communication with juror # 4 was appropriate
and lawful. Wen the note was received fromthe jury, this Court
needed to investigate the accuracy of defense counsel’s argunent
that the jury note inplied certain m sconduct on behalf of one of
the juror and that his conduct tainted the deliberations. |ndeed,
the issue that needed to be resol ved was whether or not juror # 4
was at that point qualified to remain as a juror and whet her or
not it was appropriate to then declare a mstrial.

CPL 8§ 270.35 (1) states in pertinent part: “If at any tine
after the trial jury has been sworn and before the rendition of
its verdict..... the court finds, fromthe facts unknown at the
time of the selection of the jury, that a juror is grossly
unqualified to serve in the case or has engaged in m sconduct of
a substantial nature, but not warranting the declaration of a

mstrial, the court nust discharge such juror”. A juror is deened
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to be “grossly unqualified” only “..when it becones obvious that

a particular juror possesses a state of m nd which would prevent

the rendering of an inpartial verdict”. See also People v West,

92 AD2d 620, 622 (1983)62 Ny2d 708 (1984), (Mahoney, P.J.

di ssenting) revd on dissenting opinion below People v Buford, 69

NY2d 290 (1987).” The disqualification determination is to be
made on a case-by-case basis after a “probing and tactful

inquiry”, into the ‘unique facts’ . (People v Buford, supra, at

299) and great deference is to be given to the trial court’s

findings. People v Matiash, 197 AD2d 794, 795 (1993). “The Tri al

Judge generally is accorded |atitude in nmaking the findings

necessary to determ ne whether a juror is grossly unqualified

under CPL § 270.35, because that judge is in the best position to

assess partiality in an allegedly biased juror (see, People v

M chael , 48 Ny2d 1,10).” People v Rodriquez, 71 Ny2d 214, 219

(1988) .

This court gave much consideration to the issue of whether

or not the nost prudent course of action was to bring out juror #

4 for the sole purpose of determ ning what was being referred to

15



inthe jury note related to his past experience that was

i nfluencing his verdict. Considerable discussion with counsel

t ook place before the Court decided which way to proceed. In the
final analysis, both the court and counsel would only be forced
to speculate as to what the issue was without making this inquiry
of juror # 4.

VWhil e the defendant cites the case of People v Perfetto, 96

Ad2d 517 (1983) for the proposition that a private discussion
with an individual juror during deliberations has a coercive
effect on the juror, one nost look at the totality of

ci rcunst ances surrounding the situation. In the case at bar, the
court was only addressing the situation created by the jury. The
di scussi on between the judge and the juror was nerely for the
pur pose of information gathering on the part of the Court. This
di scussi on out of the presence of the other jurors was entirely
neutral in nature, and “...not inherently inproper or

coercive...” People v Rivera, 225 AD2d 638 (1996).

After hearing the juror’s direct and unequi vocal answers the

Court did not try to change the juror’s view or get himto

16



capitul ate. Under the circunstances of the facts of this case,
and after carefully listening to all ideas and suggestions on the
part of both attorneys, the Court exercised extrene sensitivity,
and utnost discretion in making its inquiry of this juror in the
nost non-coercive, non-threateni ng manner possi bl e.

After questioning juror # 4, it was clear to this Court that
there was no | egal basis for renoval of the juror. The juror
unequi vocal |y denied that his specific past experience was
influencing his verdict. This Court further concluded that while
this juror’s discussion of this specific past experience with the
other jurors did not equate with juror m sconduct warranting the
declaration of a mstrial, the Court did need to address this
situation with the jury as a whol e.

THE SUPPLENMENTAL CHARGE

After sending juror nunber 4 back to the jury room the
Court brought the entire jury into the courtroomto give thema
further instruction. The Court gave a nodified version of a jury

instruction related to juror expertise. See People v Maragh, 94

NY2d 569 (2000); People v Arnold, 96 Ny2d 358 (2001). The charge

17



was nodified in that whenever the term “special expertise” was
used, the Court substituted the term “special know edge or
experience”. The defense objected to this charge on the grounds
that it was erroneous to tell the jurors, specifically juror # 4,
to disregard his prior experience and render a verdict. The
Peopl e contend the Court’s charge addressed the issue in an
appropriate fashion.

As noted in People v Arnold, 96 Ny2d 358, 362 in considering

a defendant’s right to a fair trial before an unbiased fact
finder, “While the goal is utter inpartiality, each juror
inevitably brings to the jury room a lifetine of experience that
Wi |l necessarily informher assessnent of the wi tnesses and the
evidence. This is areality that we sinply cannot deny. Nor would
we want a jury devoid of life experience, even if it were
possible....”

As held in People v Arnold, supra, it is those experiences

that give jurors the ability to evaluate the evidence but, jurors
are expected to cone in with an open mnd and deci de the case

only on the evidence presented and the | aw
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In anot her case involving “juror expertise” a defendant’s
conviction was reversed because a juror had revealed during jury
sel ection that she m ght not be able to be inpartial on a
donesti c viol ence case because she studi ed donmestic violence in

coll ege. People v Arnold 96 Ny2d 358 (2001). As held in that

case, a jury nust reach it’s verdict solely on evidence received
in open court, not from outside i ndependent sources.

Wiile it is clear that in the case before this Court, what
is present is not an expert juror situation, the note fromthe
jury expressed a concern that juror # 4 had specific past
experience that was influencing his verdict and the juror, upon
bei ng questioned by the court, admtted that he had di scussed
this situation with the other jurors in the process of jury
del i berations. The concern of this Court was that it was the
apparent perception of the other jurors as evidenced by their
note that this juror was taking such specialized know edge and
experience that he had devel oped in a particular area and was
relying on such know edge and experience to inject into the

del i berations facts that were not in evidence. Wiile the juror
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specifically denied that this specialized know edge was
i nfluencing his verdict, the other jurors expressed their concern
in the jury note that such was influencing his verdict.
Accordingly, this Court determ ned that the nost prudent
course of action was to deliver its supplenental instruction to
the jury. The jury was instructed that they should use their
common sense, know edge and experience in evaluating the evidence
but that if any of the jurors had any special know edge or
experience in a certain area, it would be wong to rely on such
toinject into their deliberations either a fact that was not in
evi dence or inferable fromthe evidence, or an opinion that could
not be drawn fromthe evidence by a person w thout that special
knowl edge or experience. Again, while this was not an expert
juror situation, it was appropriate and proper for this Court to
instruct the jury as a whole in the manner that it did to
effectively address the note presented by the jury. There is no
basis for defense counsel’s assertions that juror # 4 was a | one
juror who was deadl ocking the jury and that this Court’s

instruction to the jury was unbal anced and coercive so as to
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deprive himof a fair trial. Furthernore, there is no basis for

t he defense argunment that the instruction to the jury directed

themto disregard their past know edge and experience. The

instruction, as a whole, was fair and bal anced and cannot be

viewed as to have the effect of directing juror # 4 to abandon

his view In its original final instructions and in it’s jury

deadl ock charge that preceded this instruction, the juror was

specifically told that no juror should surrender his or her

honest vi ew about the evidence solely because the jury wants the

trial to end or the juror is outvoted.

THE PROSECUTOR S SUMVATI ON

The defendant contends that the People’s sumati on was

i mproper and the defendant’s conviction should be reversed as a

result of such inproprieties. Specifically, the defendant

contends that the Assistant District Attorney vouched for the

credibility of her sole identifying witness, eventually becom ng

an unsworn witness arguing facts not in the record in her

sumat i on. The prosecutor contends that her remarks during
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sumat i on were proper, that they were fair conment on the
evi dence and in response to the defendant’s summati on.

The first exanple of inpropriety the defendant gives is when
the District Attorney is discussing the identification nmade by
the witness and notes that she herself is 5 7". That information
is certainly not in evidence. However, her height is sonething
the jury can observe for thensel ves and nmake their own
conclusions. The District Attorney’s height is irrelevant to the
case, but not prejudicial to the defendant. Therefore it is

not hi ng nore than harm ess error. See People v. Crinmmins 36

NY2d230 (1975).

The thrust of the defendant’s main argunent is that the
District Attorney vouched for the credibility of her sole
identifying witness. It is well settled that it is totally
i nappropriate for the prosecutor to vouch for the credibility of
any witness. The exanples given include the conment that the
Wi tness was an electrician for ten years as opposed to thirty
years. The District Attorney did state that in her summation.

However, that fact is so insignificant that it could not have had
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any real inpact on the trial. The District Attorney comrenting on

the witness comng into her office before the trial to prepare is

apparently commenting on what the witness already testified to at

trial, which is perfectly permssible. The District Attorney goes

on to say “when you're telling the truth there is no need to

prepare”. While this may be viewed as an instance where the

prosecutor inmplicitly vouched for the credibility of her w tness,

such remark need to be viewed in the context of. It being

responsive to the defense summation and the issues raised by the

def ense. See People v Galloway, 54 Ny2d 396 (1981); People v

Torres, 171 AD2d 583 (1991).

Lastly, the defendant inplies the District Attorney did

somet hi ng wong by saying she told the witness only to identify

the person if you recognize him Once again this isn’t vouching

for the credibility of the witness. On the contrary, those are

t he proper, commobn sense instructions prosecutors give to

Wi t nesses before testifying at any proceedi ng.

Al in all, the comments the defense all eges were inproper,

were in totality, for the nost part, fair coment on the
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evidence. In crimnal trials both the prosecutor and defendant’s
counsel alike have the right during sunmation to conment upon
every pertinent matter of fact bearing upon the questions the

jury have to decide See People v. Ashwal, 39 NY2d 105 (1976).

Here, the prosecutor’s remarks, did not deprive the defendant of
a fair trial or inproperly prejudice the jury. At nost, any error
in the prosecutor’s comments in the context of the entire
summation and the trial was harml ess error. See People v.

Gal | oway, supra at p401.

THE SANDOVAL RULI NG

Def ense counsel argues that the Sandoval ruling of the Court
was an abuse of discretion and prevented the defendant from
testifying, nmaintaining that the defendant was the only source of
mat erial testinony in support of his defense. He further argues
that this error deprived the defendant of a fair trial warranting
setting aside the verdict. The People contend that the jury
verdi ct should not be disturbed as the Court’s Sandoval ruling
was not an abuse of it’'s discretion, but a fair bal ance between

probative value and risk of unfair prejudice. The Peopl e argue
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that the defendant’s decision not to take the witness stand was a
strategi c maneuver, unrelated to the Court’s ruling.
A Sandoval determnation rests within the discretion of the

trial court. See People v. Mackey 49Ny2d 274 (1980). The court

when maki ng a Sandoval ruling nust bal ance the probative val ue of
defendant’s prior crimnal conduct on the issue of his
credibility against the risk of unfair prejudice to the
defendant. This is neasured both by the inpact of such evidence
if admtted after his testinony, and by the effect its

i ntroduction may have in discouraging himfromtaking the stand

in his owmn defense. See People v. Sandoval, 34Ny2d 371 (1974);

People v. Mtchell 209AD2d 443 (1994).

In this case the Court’s Sandoval ruling properly bal anced
the probative value of the defendant’s prior convictions agai nst
any potential for undue prejudice. The court permtted the People
to cross-exam ne the defendant fully regarding the existence and
underlying facts of only his nbst recent conviction, the 1999
conviction for crimnal sale of a controlled substance in the

third degree, insofar as this crinme was a serious recent felony
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conviction and it bore no simlarity to the case at bar. As to

three of the defendant’s remai ning convictions, the Court very

reasonably ordered a Sandoval conprom se. Such a conpromn se,

properly bal ances the probative val ue of the defendant’s prior

convi ctions against potential prejudice by only permtting the

Peopl e to i nquire about whether a conviction was a m sdeneanor or

felony, precluding any inquiry about the nature of the offense or

any of the underlying details. See People v Long, 269 AD2d 694

(2000), Ilv. denied 94 Ny2d 950 (2000). As to all of the

def endant’ s nunerous renai ning convictions both in this state and

out-of-state, this Court precluded any inquiry whatsoever.

Lastly, the Court’s ruling allowing inquiry into the

defendant’s use of aliases is clearly proper. “Manifestly, a

suspect’s use of a false nane or other inaccurate pedigree

information is an indication of dishonesty that goes to the very

heart of the question of that individual’'s testinonial

credibility... Common sense suggests that individuals who give

false information in such situations are usually notivated by a

desire to gain sonme unwarranted benefit or to avoid sone deserved
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penalty or liability...” People v Walker, 83 NY2d 455, 461-462

(1994) .

It is clear fromall the above that this Court exercised

appropriate discretion in its Sandoval ruling. Defense counsel’s

claimthat this Court abused its discretion in it’s Sandoval

ruling is without nerit.

THE JURY’ S VERDI CT

The defendant’s contention that the jury’'s verdict was
agai nst the weight of the evidence is not the proper subject of a
CPL 8§ 330.30 nmotion such as the defendant nade before the court.
CPL 8 470.15 (5) in dealing with the scope of review by
internmedi ate appellate courts, states in pertinent part:
“The kinds of determ nations of reversal or
nodi fi cati on deened to be on the facts include, but are
not limted to, a determ nation that a verdict of
conviction resulting in a judgenent was, in whole or in
part, against the weight of the evidence”.
A notion to set aside a verdict as against the weight of the

evidence is only proper on an appeal to a higher court after a
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j udgenent of conviction, not to the state court that heard the

case. See People v. Alam 180 AD2d 689 (1992). The Appellate

Di vision has the exclusive authority to review the weight of the

evidence in crimnal cases. See People v Bl eakl ey, 69 NY2d 490

(1989).

It is this Court’s obligation to determ ne whether or not
| egal ly sufficient evidence was presented to establish
defendant’s guilt beyond a reasonable doubt. In determning the
| egal sufficiency of the evidence this Court”... nust determ ne
whet her there is any valid line of reasoning and perm ssible
i nferences which could lead a rational person to the concl usion
reached by the jury on the basis of the evidence at trial”

People v Bleakly, supra at p495. The applicabl e standard of

review for the trial court is to view the evidence in a |ight

nost favorable to the People. People v Alam supra. “Resol ution

of issues of credibility is primarily and appropriately
determ ned by the jurors, who saw and heard the w tness”.

People v Phillips, 11 AD3d 406 (2004).
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In this case, there is no support for any argunent on behal f

of the defendant that the evidence was legally insufficient as a

matter of |aw and therefore, this Court sees no basis to disturb

the jury’s verdict.

Accordingly for all of the reasons di scussed herein,

defendant’s notion to set aside the verdict of guilty and

requesting that this court order a new trial is denied.

The foregoing constitutes the opinion, decision and order of

this Court.

Hon. Stephen A Knopf
Justice of the Suprenme Court
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