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This is a hybrid Article 78 proceeding and action for

declaratory and injunctive relief, inter alia, challenging

resolutions of the Board of Directors of Hyde Park Omers Corp.
whi ch amended corporate by-laws to require candidates for board
menbership to be sharehol ders and residents of the cooperative.
Hyde Park Gardens is a 746-unit cooperative apartnment
conpl ex located north of Jewel Avenue and west of 138'" Street in
Fl ushing, New York. Petitioner Realty Enterprise LLCis alimted
liability conpany whose principals own and nmanage nore than
3,000 apartnents in the nmetropolitan area. Effective Decenber 19,
2002, the petitioner took by assignnent a loan on which the
cooperative owed $18, 770,168 in princi pal and nore than $6, 000, 000
in accrued interest. On June 4, 2003, the petitioner acquired
54 units in the cooperative froman i nvestor who occupi ed a seat on
the Board of Directors through a designee. The petitioner
al | egedly reached an understanding with the Board that its desi gnee

woul d beconme a director. The petitioner never received its



all egedly prom sed seat. On June 2, 2003, the Board of Directors
had allegedly passed a secret resolution that anended the
cooperative by-laws to require that directors be residents of the
cooperati ve.

The petitioner conplains that the present Board of
Directors has acted illegally with respect to the scheduling of
st ockhol ders’ neetings for the election of directors and wth
respect to the inposition of qualifications for nmenbership on the
Boar d. Article Il, 8 1 of the corporate by-laws provides in
rel evant part: “The annual neeting of the stockholders of the
Corporation, for the election of Directors and for such other
busi ness as may properly cone before such neeting, shall be held in
t he Borough of Queens, City of New York, at such tine and pl ace
before the 1% day of My each year as nay be designated by the
Board.” In or about May 2000, the Board of Directors anended the
by-laws to require that all directors be shareholders of the
cooperative. On June 2, 2003, the Board i nposed the requirenent of
residency on directors. According to the petitioner, the anmended
by-law concerning residency deprived shareholders who are
non-resi dents of the cooperative fromparticipatinginits affairs.
On the other hand, Ruth Farrago, the President of the Board of
Directors, alleges that in 2003, in order to ensure that the
cooperative was run by people comtted to the Ilong-term

mai nt enance of the property, and not by investors | ooking for quick



profits, the Board anended the by-laws to require that directors be
residents of the cooperative. She denies that the Board intended
to discrimnate against the petitioner through the passage of the
anendnent . Over the years, six directors who had noved out of
their apartnents were asked to resign and they did so.

The petitioner objects to a plan by the present Board to
borrow $8,000,000 for what the latter clains are short and
| ong-term capital needs. According to Leon Coldberg, one of
petitioner’s managi ng nenbers, “[a]t prevailing interest rates, the
practical effect would be that the $8 million | oan would cost the
Cor poration [the respondent cooperative] $16 million over its term
with a balloon payment of nore than $7.5 million loonmng at its
maturity.***The Corporation’s per unit debt would be $29, 600, nore
t han double the $14,131 figure of just four years ago.” On the
ot her hand, Farrago all eges that the additional financing is needed
for mai ntenance projects such as roof repairs and sewer upgrades
and that the financing would only result in a nodest increase in
mai nt enance costs. She contends that the petitioner, an investor
in, but not a resident of, Hyde Park, is not concerned about the
quality of life at the cooperative, but rather has as its concern
| ow mai ntenance costs that facilitate the sale of units.

The court notes initially that the petitioner has brought
a hybrid Article 78 proceeding and action for declaratory and

injunctive relief. (See, e.qg., Jansen Court Honeowners Ass’'n Vv




Gty of New York, 17 AD3d 588.) Wiile an Article 78 petition can

be given summary treatnent if there is no issue of fact (see

CPLR 409[b]; Eck v Cty of Kingston Zoning Bd. of Appeals,

302 AD2d 831; Barreca v DeSantis, 226 AD2d 1085), a party can

ordinarily obtain summary relief in an action for a declaratory
judgment and a permanent injunction by bringing an appropriate
motion. (See, Siegel, Practice Commentaries, MKinney' s Cons Laws
of NY, Book 7B, C3001:7, C3001:21.) However, in the case at bar,
the parties have “charted their own procedural course” (see,

Sidney B. Bowne & Son, LLP v Parr Devel opnent Corp., 13 AD3d 607;

Estate of ©Menon v Menon, 303 AD2d 622; J & A Vending, Inc. Vv

J.AM Vending, Inc., 303 AD2d 370), and the court will reach the

merits of the causes of action, as the parties thenselves have
done.

The first cause of action seeks a judgnent declaring
invalid the amendnents to the by-laws which require directors to be
shar ehol ders and cooperative residents. The first cause of action
| acks nmerit. Business Corporation Law 8 701 provides in rel evant
part: “***the business of a corporation shall be managed under the
direction of its board of directors, each of whomshall be at | east

ei ght een years of age. The certificate of incorporation or the

by-laws may prescribe other qualifications for directors.”

(Emphasi s added.) (See, TJI Realty, Inc. v Harris, 250 AD2d 596;

Stone v Frederick, 245 AD2d 742.) In the case at bar, the




determ nation of the Board of Directors to require directors to be
bot h sharehol ders and cooperative residents is not only supported
by Business Corporation Law 8 701, the determnation is also
shielded fromjudicial interference by the business judgnment rule.
“[T] he business judgnment rule prohibits judicial inquiry into
actions of corporate directors ‘taken in good faith and in the
exercise of honest judgnment in the lawful and Ilegitinate

furtherance of corporate purposes.’” (Levandusky v One Fifth Ave.

Apartnent Corp., 75 Ny2d 530, 537, quoting Auerbach v Bennett,

47 NY2d 619, 629; see, DeSoi gni es v Cornasesk House Tenants’ Corp.

21 AD3d 715.)

The second cause of action seeks a judgnment declaring
that the anendnents to the bylaws which require directors to be
sharehol ders and residents of the cooperative are invalid on the
ground that the requirenents violate Business Corporation Law
8§ 501(c). The statute provides that with exceptions not relevant
here, “each share shall be equal to every other share of the sane

cl ass.” (See, Zilberfein v Palnmer Terrace Co-o0p., lInc.,

18 AD3d 742; Mariaux v Turtle Bay Towers Corp., 301 AD2d 460.)

However, in the case at bar, the Board of Directors could inpose
qualifications for directors without violating 8 501(c), since
stock ownershi p al one does not create a “vested right to becone a

director.” (Matter of Smth, 154 AD2d 537.) Even if stock

ownership al one created rights concerni ng corporate directorships,



the Board of Directors could |imt such rights pursuant to
Busi ness Corporation Law 8 701 wi t hout violating the principle that
shares within a class are to be equal.

The third cause of action alleges that the Board of
Directors has not held an annual neeting of sharehol ders for the
el ection of directors since Decenber 2003. The petitioner seeks an
order directing the Board of Directors to schedul e a sharehol ders’
meeting for the election of directors. Business Corporation Law
8 602(b) provides in relevant part: “A neeting of sharehol ders
shall be held annually for the election of directors and the
transaction of other business on a date fixed by or under the

by-laws.” (See, Raynor v Yardarm Club Hotel, Inc., 32 AD2d 788.)

In the case at bar, while Article Il, 8 1 of the corporate by-Iaws
require that the annual neeting be held before My 1, the
petitioner alleges that the | ast sharehol ders’ neeting occurred on
Decenber 15, 2003. The petitioner relies on Business Corporation
Law 8§ 603(a) which authorizes sharehol ders hol di ng 10%of the votes
entitled to elect directors to demand in witing the call of a
special neeting for the election of directors. The petitioner has
subm tted such a demand purportedly signed by individuals holding
nore than t he necessary anmount of shares. However, the respondents
al l ege wi thout contradiction that the demand for a special neeting
to be held on Septenber 29, 2005 is invalid because the cooperative

received it on August 25, 2005 only 35 days previously.



Busi ness Corporation Law 8 603 requires that the date specified for
t he special neeting be not | ess than 60 days fromthe date of the
witten demand. The third cause of action |acks nmerit because of
the petitioner’s failure to establish that it conplied with the
statutory nechanism for demanding a special neeting for the
el ection of directors. In any event, the court notes that the
respondents have stated that the Board has no objection to calling
an annual neeting and has schedul ed one for Novenber 15, 2005.
The fourth cause of action seeks an order prohibiting the
Board of Directors fromentering into new“material transaction[s]”
on behal f of the cooperative, such as the $8, 000,000 | oan, until a
sharehol ders’ neeting is held for the election of Board nenbers.
“In order to state a cause of action, a conplaint seeking a
per manent injunction nust show (1) the violation of a right
presently occurring, or threatened and immnent; (2) that the
plaintiff has no adequate renedy at law, (3) that serious and
irreparable injury will result if the injunction is not granted,;
and (4) that the equities are balanced in the plaintiff’s favor.”

(67A NY Jur 2d, “Injunctions,” 8 153; see, N cowski Vv N coski

50 Msc 2d 167; Ohio Players, Inc. v Polygram Records, |Inc.,

2000 WL 1616999 [SDNY] [n.o.r.]; Quinn v Aetna Life & Cas. Co.

482 F Supp 22; 12A Carnody-Wait 2d 8§ 78:194.) |In the case at bar,
the petitioner has adequately pl eaded t hese el enents and, noreover,

has established these elenents as a matter of |aw. The respondents



have failed to raise any genuine issues of fact which would
preclude summary treatnent of the fourth cause of action. (See,

Alvarez v Prospect Hospital, 68 NY2d 320.) The petitioner has a

ri ght under statute and under corporate by-laws to el ect corporate
directors on an annual basis for the managenent of the cooperative
and a right to have the cooperative governed by directors who hold
of fice as provided by statute and corporate by-law. Permtting the
present nenbers of the Board of Directors to undertake major
financi ng on behal f of the corporation before a new el ecti on woul d
anount to a violation of the petitioner’s rights as a sharehol der
and may result in serious injury toit. Mreover, the equities are
bal anced in the petitioner’s favor since the respondents allege
that an election for a new Board wll be held just days away on
Novenber 15, 2005. Under these circunstances, the petitioner is
entitled to a permanent injunction prohibiting the Board of
Directors from undertaking new financing on behalf of the
cooperative until a new election for Board Menbers is held.

In its fifth cause of action, the petitioner seeks an
order directing the Board of Directors to provi de photocopies of a
list of sharehol ders, including addresses and tel ephone nunbers,
the mnutes and notices of neetings of the Board in 2005, and
docunents pertaining to the proposed second nortgage. A
CPLR article 78 proceeding in the nature of mandanus |ies to conpel

the inspection of corporate books and records, although a



petitioner nust denonstrate a clear legal right to the requested

relief. (See, Liberman v Katlowitz, 269 AD2d 599; Berkowitz v

Astro Moving and Storage, Co., Inc., 240 AD2d 450.) The petitioner

has established a clear legal right to the inspection of the |ist
of shareholders, including their addresses, though not their
t el ephone nunbers. (See, Business Corporation Law 8§ 624.) The
petitioner’s request pursuant to Business Corporation Law 8§ 624 is
ot herwi se overly broad.

Accordingly, the petition/conplaint is granted to the
foll ow ng extent: The petitioner is granted sunmary judgnent onits
fourth cause of action. The respondents are prohibited from
undert aki ng new fi nanci ng on behal f of the cooperative until a new
election for nenbers of the Board of Directors is held. The
petitioner is granted judgnment on the fifth cause of action in the
petition/conplaint to the extent that the respondents shall nake
avai l able for the petitioner’s inspection at a nutually agreeabl e
date, tine, and place, a list of shareholders, including their
addr esses. The petition/conplaint is otherw se dism ssed. The
nmotion for provisional relief is denied as noot.

Short form order signed herewth.

J.S. C



