Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART | A Part 18
Justice

Appl i cation of: X
VWESTCLI FF PARTNERS, | NC., as Assignee

of THE CI' T GROUP/ EQUI PMENT FI NANCI NG,

I NC. ,

For a Judgnment Pursuant to CPLR 5236
for the Sal e of Real Property,

Petitioner,

- against -
CARM NE AGNELLO,

Respondent / Judgnent Debt or.

THE G TY OF NEW YORK ENVI RONVENTAL
CONTROL BOARD, THE NEW YORK CI TY
DEPARTMENT ON FI NANCE, UNI TED STATES
OF AMERI CA, JOHN NAPCLI TANO and

VI CTORI A GOTTI ,

Addi ti onal Respondents.

The followi ng papers nunbered 1 to 9 read on

| ndex

Nunber _13443 2005

Mbti on
Dat e May 3, 2006

Mbt i on

Cal .

No. 32

this notion by

respondent/j udgnment debtor Carm ne Agnell o ("Agnello") to vacate an
execution, void the |l evy made pursuant to the execution and to set

aside the Sheriff’s execution sale of property

Order to Show Cause - Affidavits - Exhibits

Answering Affidavits - Exhibits .............
Reply Affidavits ........ ... .. ... .. .. .. .......

Upon the foregoing papers it is ordered that

deni ed.

t he

Paper s

Nunber ed

nmotion is

This proceeding was initially brought by notice of petition

pursuant to CPLR 5206(e) to conpel the sale of

t he

i nterest of

Agnello in Parcel | (Block 1018, Lot 319), Tuckerton Street,



Queens, New York and Parcel 1l (Block 10107, Lot 63), 97-13 150'"
Street, Jammi ca, New York (the "Parcels"), in an attenpt to satisfy
an Cctober 2001 noney judgnment (the "Mney Judgnent”) awarded to
Westcliff’'s predecessor, Ct G oup/Equi pment Financing, Inc. ("Gt
G oup"). In an attenpt to settle the proceeding, on COctober 3,
2005 Westcliff and Agnell o entered into a stipul ation of settlenent
(the "Stipulation”). Pursuant to the Stipulation, the petition was
amended to reflect that the proceedi ng was bei ng brought pursuant
to CPLR 5236. Agnello al so acknow edged that $261, 257.32 is owed
on the Money Judgnent and agreed, inter alia, to pay this anount
out of the net proceeds from the sale of property described as
146-46 Liberty Avenue, Jamaica, New York (the "Liberty Avenue
Property"), which sale was to occur on or before October 12, 2005.
It was al so agreed that any renmi ning bal ance owed after applying
t he net proceeds fromthe sale of the Li berty Avenue Property woul d
be paid fromthe next subsequent sal e of any other properti es owned
by Agnell o whether sold by private sale or foreclosure. Wstcliff
agreed to forbear from any further enforcenment of the Money
Judgnent and to discontinue the proceeding upon Agnello’s
conpliance with the ternms of the Stipulation. In the event of
default, Agnello agreed, inter alia, to waive any right to
chal | enge or i npede any subsequent attenpts by Westcliff to enforce
t he Money Judgnent.

In Novenber 2005, upon Agnello’s default under the
Stipulation, Westcliff filed a notion seeking a court order to
enforce the Stipulation and to conpel the sale of the Parcels. The
application was denied by this court’s order dated January 23, 2006
for failure to provide proof of service upon respondents.
Thereafter, Westcliff opted to enforce the Money Judgment through
a property execution filed with the Queens County Sheriff to sel
one of the Parcels. The instant notion ensued.

Agnello does not deny that he is in default wunder the
Stipulation. Indeed, counsel for Agnello states in his March 21,
2006 affirmation in support of the instant order to show cause
that "[t]he closing of the sale of the Liberty Avenue Property was
adj ourned and has yet to take place due to a claim having been
asserted against the Liberty Avenue Property by Agnell o s ex-w fe,
Victoria CGotti." Nevertheless, Agnello argues, having comenced
the instant litigation seeking a judgnent of foreclosure and sal e,
Westcliff has elected its renmedy and is now precluded from
proceeding with an execution sale of the Parcels. Agnel l o al so
argues that CIT Goup and Westcliff failed to have docketed with
t he Queens County Clerk’s O fice a certificate of change refl ecting
that Westcliff has succeeded to the interest of CIT Goup as
required by CPLR 5019(d). Having failed to conply wth CPLR
5019(d), Agnello nmaintains, Wstcliff cannot take any action in
Queens County to enforce the Money Judgnent obtained by C T G oup
in Nassau County. Both argunents are unavailing.



When a sti pul ati on between parties is cl ear and unanbi guous on
its face, it will be enforced according to its ternms and wi thout
resort to extrinsic evidence (see Geenfield v Philles Records,
Inc., 98 Ny2d 562 [2002]; WWW Assocs. v G ancontieri, 77 Nyad
157 [1990]; Rodriguez v Booth Menorial Md. Cr., 14 AD3d 688
[ 2005]). Here, the duties and obligations of Agnell o and Westcliff
are cl ear and unanbi guous. Agnello has admttedly defaul ted under
the ternms of the Stipul ation and, thus, has waived any chall enge to
Westcliff's attenpts to enforce the Money Judgnent.

CPLR 5019(c) states that a person who becones entitled to
enforce a judgnent shall file a copy of the instrunent on which his
authority is based. Filing operates as constructive notice of the
change in judgnent creditors and establishes the assignee’s
authority to enforce the judgnment (see Tri City Roofers, Inc. v
Nort heastern Industrial Park, 61 Ny2d 779 [1984]; 10 Wi nstein-
Korn-MIller 2d, NY Cv Prac T 5019.16). "The provision should not
be construed as a condition precedent to the validity of the
assi gnment as between the parties to the instrunent” (10 Wi nst ei n-
Korn-M |l er 2d, supra). Thus, Agnello’ s argunment that Westcliff,
as assignee, is precluded from taking any action to enforce the
Money Judgnent in Queens County is baseless. Mor eover, CPLR
5019(d) applies to the duty of the clerk of the court or county to
make an appropriate entry on the docket to reflect changes
af fecting any judgnent. This provision does not set forth any
affirmative action required by an assignee or assignor of an
i nstrunent.

Accordingly, the notion is denied.

Dat ed:

J.S. C



