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STANLEY GARTENSTEI'N, JUDI Cl AL HEARI NG OFFI CER

This matrinonial action i naugurates the “Shorty Ball ero”

def ense.

Shorty Ballero is a horse, specifically, a race horse.
Whet her or not “. . . one may begin to doubt whether this horse is
really a horse (of course, of course) . . .” [plaintiff’s closing

menor andum (p. 34)], his existence is conceded , at |l east for this
[itigation.

Def endant clains that his 80%interest in Shorty Ballero
was purchased for $50,000, all cash (no receipt). He also clains
that it was paid in $100 bills (500 of them) from cash hidden by
himin the ceiling of the marital domcile behind a | oose renovabl e
panel. This cash was given by himto one “John” (“John” apparently
has no last nane), who showed up at his doorstep unannounced
one day claimng that he cane fromdefendant’s brother George, who
lived in Florida. Defendant had never |laid eyes on “John” (no | ast

name) before. “John” would then, it was clained, take this cash to



brot her George, who would apply it toward defendant’s purchase of

an 80%interest in Shorty Ballero. Brother George, apparently an
astute businessman, at least in dealing with his brother, only
becane the owner of Shorty Ballero one year prior thereto for the
total sum of $2,000. Def endant’ s clained purchase of an 80%
interest in Shorty Ballero for $50,000, when full 100% ownership
had cost brother George only $2,000, only marks the beginning of

brot her George’ s astuteness. In exchange for his $50,000 (all

cash, no receipt) taken, of course, frommarital assets and given
to “John” (no l|ast nane) who he had never l|laid eyes on before,

def endant never inquired nor was he ever told about

Shorty Ballero’ s pedigree or even whether or not he had ever raced
bef ore.

Shorty Ballero ultimately left brother George’s
possession |l ess than a year later; this for atotal “sale” price of
$1,000. Shorty, it seens, was |anme and presunably headed for the
glue factory. Nevertheless, as established on cross-exam nation,
it appears that he mracul ously recovered just in time to run in
47 races - all after his “sale” for $1,000 - and, in fact, found
himself in the wnner’s circle on a significant nunber of
occasi ons.

Def endant never clainmed this devastating | oss on his tax
returns. He never called his brother George, presunmably a

favorable wtness, to testify at the trial. He never received



even according to his own testinony, any portion of the $1,000
allegedly realized for the sale of the |lane Shorty Ballero.

In overwhel mng neasure, this trial has been
characterized by a rel entl ess parade of contradi ctory evidence even
down to the collateral issue of whether or not plaintiff-wife
attended the closing of title on the first marital domcile.

On the record before us, we determ ne defendant’s

credibility to be non-existent (cf., Estate of WIlson v Tarner,

50 NY2d 59; People v Bruno, 77 AD2d 922). W do so even w thout

reference to defendant’s invoking his constitutionally guaranteed
privilege against self-incrimnation in this civil suit, an act

which justifies an wunfavorable inference (cf., DeBonis v

Cor bi si ero, 155 AD2d 299). This determ nation of zero-credibility
necessarily foreshadows the Court’s rulings on virtually every
i ssue presented by this protracted and conplex trial which, in the
I ong run, canme down to a series of “he said s” and “she said s.”

Al'l clainms involving conflicting testinony are resol ved
in favor of plaintiff with the exception of valuation of certain
st ocks and ot her security interests whose valuation is fixed as of
the date of trial for reasons to be articul ated herein.

CURRENT MARI TAL RESI DENCE LOCATED AT

170- 35 PI DGEON MEADOW ROAD, FRESH MEADOAS, NY
11365:

In identifying the current marital domcile as a narital

asset, we necessarily find that defendant has no valid claimto any
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purported separate property contribution to its purchase. Thi s
claimis based upon an assertion that $170,000 realized fromthe
liquidation of the first marital domcile at 43-70 165th Street,
Fl ushing, New York is traceable into the purchase of the current
resi dence. The first (prior) marital domcile was originally
purchased i mredi ately prior to this marri age and was ef f ect uated by
deed to defendant’s brother Janes and hinself to the excl usion of
plaintiff-wife and Janmes’ w fe.

The purchase of the first marital domcile was, at | east
on record, a conveyance to defendant and his brother Janmes. Both
plaintiff and defendant present logically constructed conflicting
accounts of this transaction. Nevertheless, defendant’s versionis
significantly fl awed. A “m ssing” bankbook which mght have
corroborated his account of the pre-marital savings arrangenents
whereby the parties, then engaged to be married, contributed to a
common fund, was t he best evidence of how nuch had been accunul at ed
therein. 1t was never offered into evidence. Defendant who was
its sole custodian, is a banker, trained in the intricacies of
financial record keepi ng. He produced cancel | ed checks docunenti ng

his own contributions to this account down to the nost excruciating

detail . Nevert hel ess, he never kept the bankbook which was
crucially inmportant and which would have been dispositive. He
clainmed first, that he threwit away; then that it was “lost.” He

did not call his sister-in-law, Janmes’ wife, presumably a favorable



W tness, to testify that the respective wves were not listed as
grantees in the deed of conveyance purportedly because the
nort gagee demanded that title be taken solely in the nanes of the
respective husbands. W find this claimto be incredible (cf.

Placakis v Gty of New York, 289 AD2d 551).

SAVI NGS BONDS/ CASH

The husband is charged with $63,000 in United States
Savings Bonds liquidated by him together wth $50,000 cash
admttedly paid by himto “John” to acquire an 80% interest in
Shorty Ball ero.

Def endant cl ai ns that proceeds realized fromhis cashing
a group of the U S. savings bonds were diverted into the purchase
of Shorty Ballero. This claimis totally unsupported by any hard
evidence, thus leaving the court with no evidence other than
defendant’ s own zero-credibility testinmony. H s cl ai mconbi nes two
di ssipated assets for which he is accountable into one in an
attenpt to limt his liability. H s testinony is insufficient to
rebut the presunption earmarking both assets as nmarital property.
Once these are identified as two distinct assets, it is defendant’s
burden to account for them a burden he fails to sustain. W
reject as a total fabrication defendant’s testinony that a nunber
of these bonds were being managed by him for others and that his

formal title was illusory and without any equity interest.



The court rejects as groundl ess the clai mthat $16, 277. 78
whi ch t he husband | i qui dated fromthe parties’ joint Fidelity Utra
account and transferred to the nanme of his sister belonged to
def endant’ s not her. The funds represented by this account are
subj ect to the presunption which defendant fails to rebut. Once he
concedes liquidating this account, he is liable to account for it
as a matter of |aw.

W reject defendant’s claim that $3,215 of joint
Sal onron Smth Barney funds which he withdrew by check to his own
order on March 26, 2001 was his nother’s noney.

Defendant is <charged wth funds realized from a
cal endar-year 2000 joint federal income tax refund of $4,684 and
New York State refund of $785. $3, 600 of this was concededly used
to hire a private detective. It was clained that the bal ance was
used for paynent of an insurance prem um proof of which could not
be produced upon trial.

Def endant is charged with $10, 000 “l oaned” to his brother
James which was never repaid together with the sum of $30,000
realized fromsale of a radio car. The proceeds of the sale were
al so given to brother Janes. The entire transacti on was subject to
an unrebutted presunption that the car constituted a narital asset.
Defendant’s wunilateral act giving the proceeds thereof to his

brot her Janes constituted an acti onabl e di ssipation. W make cl ear



that in so ruling, we disbelieve defendant’s account of this
transaction and his claimthat he owed noney to his brother.

Defendant is charged with $5,000 of a wunilateral
Anmeritrade i nvest nent made by hi mpurportedly for his brother Janes
(nothing backs up this claim. The fact that the val ue thereof
fell to $789 as of comencenment is irrelevant in view of the
reality that the funds in question constituted a dissipation of
marital assets frominception of this transaction.

Defendant is charged the value of Geater New York
Savi ngs Bank stock options sold by hi mfor $14,371.11 and wi red out
of his Fidelity Utra account, with no explanation of where the
funds went.

VALUATI ON OF FLUCTUATI NG ASSETS:

We consider now the i ssues centering on valuations to be
assigned to a group of assets stipulated as marital in |ight of the
fact that the positions of the respective parties are dianetrically
opposite. Plaintiff urges a date-of-comencenent valuation while
def endant argues that these are not passive assets, that by their
very nature they are subject to volatile fluctuation causing them
to dramatically dimnish in value, thus justifying a date of trial
(or distribution) valuation. He further argues that a stay in
effect fromthe outset of this litigation prevented his trading
themin a manner which would have mnim zed their loss in val ue.

It is plaintiff’s position that her application for the stay in the



first instance was occasi oned by her husband s ongoi ng bad faith;
that, as a consequence, he should bear the | oss occasi oned by any
downward fluctuation

This court now sets the date of trial (or distribution)
as the val uation date.

The recent downward spiral of the stock market has
devast at ed t he hol di ngs of many ordinary i nvestors who were caught
totally unawares. Punishing either party for a situation neither
caused woul d be inequitable. It is relevant to note that plaintiff
coul d have noved at any tinme for vacatur of the stay which was in
pl ace solely at her instance. The interests in question may
appropriately be sold now or held further in the hope that they
will recover value in a hopefully revitalized market. In either
event, the Court believes it inappropriate for it to nmake this
crucial investnment decision for the parties, both of whom are
vitally interested in an upturn in value of their investnents.
This shoul d constitute sufficient incentive for themto agree. |If
they do not, however, the court will reluctantly be conpelled to
i ntervene upon the application of either party.

The Court’s remarks as above are applicable to the
foll ow ng assets regardl ess of their current susceptibility or | ack
of it to distribution at this tine:

1) Fidelity I RA Rollover 107-9169109;

2) Put nam Hartford | RA 710269852;



3) Sal onon Smith Barney joint account 428-01413;
4) Sal onon Smth Barney | RA 428-62164;
5) Put nam Hartford Capital Manager | RA 710221368,;

6) Astoria Federal Savings Incentive Savings Plan
(managed by G gna);

7) Put nam Voyager AO07- 1-053-46-3935- BBBG

8) Astoria ESOP (Cigna) 053-46-3935;

9) One share of Astoria Preferred Stock

Each party shall be entitled to a 50%di stributive share.

Each party shall retain the car he/she currently drives.
Each party shall be entitled to credit for 50% of the conbined
stipul ated val ues of the cars.

Both parties are entitled to pension benefits fromtheir
respective enployers, the wife from the Board of Education, the
husband from Astoria Federal Savings. Pursuant to stipulation
these shall be distributed equally pursuant to the Mjauskas
f or mul a.

The Court makes no determination with regard to val uati on
of certain silver certificates and a coin collection pertaining to
whi ch there has been a | ack of evidence by either side.

The value of plaintiff’s master’s degree has been
sti pul at ed. Defendant is to receive a credit in equitable
di stribution of $19, 384.

The parties bear joint responsibility for marital debts

of $20, 955.



All stipulations between the parties are approved.

DI STRI BUTI ON:

The Court has decided all contested issues with the
exception of distribution. It is deferring, at the parties’
request to their prerogative of trading-off their respective
credits and debits in a manner which wll achieve appropriate
distribution between them given the fact that each nmay have
enotional ties to any given asset for which he/ she would be willing
to make concessions. The court has been advised that the parties
are in the mdst of negotiations ainmed at having plaintiff *“buy
out” defendant’s equity in the marital domcile by trading off
credits in her favor as established by the rulings herein in
exchange for full unencunbered title. The Court will not intrude
itself between themin their efforts to reach an accommodati on
They are granted 30 days from the date hereof to reach an
accommodati on now t hat they are possessed of the Court’s rulings on
the key contested issues. Should there by no agreenent by that
time, it wll render a decision distributing the assets as it sees
fit.

For the guidance of the parties in their negotiations,
shoul d an agreenent not be reached, it is the court’s intention to
award excl usive possession of the marital domcile to plaintiff

until the last of the children is emanci pated.
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Aruling on the plaintiff’s request for counsel fees is
deferred until such tinme as the parties report to the court on the
progress and/or result of their negotiations. Wth the exception
of the issues of law articul ated at the hearing on this issue, the
court | ooks favorably upon this application.

It is appropriate, at this time, to note the court’s
gratitude for the privilege of having presided at a trial in which
both parties were represented by em nent counsel each of whom
brings to this litigation a deserved reputation as a dean of the
matrinmonial trial bar. 1t has been a unique | earning experience.

Order accordingly.

Dat ed: COctober 21, 2003

STANLEY GARTENSTEI N
Judicial Hearing Oficer
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