Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART | A PART 18
Justice
__________________________________ X
| ndex
PAUL BRENNAN, et al. Nunber 88 2001
Mbt i on
- against - Dat e May 14, 2003
Mbt i on
R C. DOLNER, INC., et al. Cal . Nunber 3
__________________________________ X

The follow ng papers nunbered 1 to _10 read on this notion by
third-party defendant Navillus Tile, Inc. for sunmary judgnent
dism ssing the third-party conplaint and all other clains against
it.

Paper s

Nunber ed
Notice of Mdtion - Affidavits - Exhibits ......... 1- 4
Answering Affidavits - Exhibits .................. 5 -6
Reply Affidavits ...... ... . . . . . .. 7 - 10
O her (Menoranda of Law)............ ... .. ... .. ... 11 - 12

Upon the foregoing papers it is ordered that:

Those branches of Navillus’ notion which are for summary
judgnment dismissing all clains for common |aw contribution and
common | aw i ndemmi fication asserted against it are granted.

Those branches of Navillus’ notion which are for summary
judgment dismssing all the clains for contractual i ndemification
asserted against it are denied.

(See the acconpanyi ng nenorandum )

Dat ed:

J.S. C



MEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 18
X | NDEX NO. 88/01
PAUL BRENNAN, et al.
BY: HART, J.
- against -
DATED:
R C. DOLNER, INC., et al.
X

Third-party defendant Navillus Tile, Inc. has noved for
summary judgnent dismssing the third-party conplaint and all ot her
clains against it.

Def endant Forest Hills Senior Housing (FCDO LLC, the
owner of prem ses |located at 72-06 G and Central Parkway, Forest
Hlls, New York, entered into a contract wth defendant R C
Dol ner, Inc (“Dolner”) whereby the latter agreed to act as the
construction manager for work to be done on the prem ses.
Def endant Dol ner, which was responsible for safety at the site,
retained All Safe as a site safety consultant/inspector, and Al
Safe woul d report to the constructi on manager any unsafe conditions
f ound.

Dol ner also hired third-party defendant Navillus to do
masonry worKk. Article 21.3 of the contract between Dol ner and
Navi | lus contained an indemification clause which provided in

relevant part: “To the fullest extent permtted by law, the



subcontractor [Navillus] shall indemify and hold harm ess the
owner, general contractor and/or construction manager *** fromand
agai nst cl ai ns, damages, |osses, or expenses, including but not
limted to attorney’s fees, arising out of or resulting fromthe
per formance of the work, provided that such cl ai ns, damage, | oss or
expense is attributable to bodily injury *** but only to the extent
caused in whole or in part by negligent acts or om ssions of
contractor [ Dol ner], a subcontractor *** regardl ess of whether or
not such claim damage, |oss or expense is caused in part by a
party indemified hereunder ***.” Article 26.1 of the contract
bet ween Dol ner and Navillus contained a choice-of-law provision

“Thi s Agreenent shall be governed by, and construed under, the | ans
of the State of New Jersey and all rights and renedi es under this
Agreenent shall be governed by said | aws.”

On  Septenber 29, 2000, plaintiff Paul Brennan, an
enpl oyee of Navillus engaged in doing brick work, allegedly cut his
forearmon the sharp edge of a piece of netal attached to a wall or
ceiling. The plaintiff alleges that a U-netal track installed by
carpenters was left in a dangerous condition. On or about
January 3, 2001, the plaintiff began this personal injury action
agai nst t he def endant owner and def endant constructi on nanager, and
on or about Decenber 10, 2001 the latter began a third-party action
agai nst Navil | us. The first cause of action in the third-party

conplaint is for common-law contribution and i ndemnification, the



second cause of action is also for comon-law contribution and
indemification, the third cause of action is for contractua

i ndemmi fication, the fourth cause of action is also for contractual

indemi fication, and the fifth cause of action is for comon-| aw
i ndemmi fication and contri buti on.

Third-party plaintiff Dolner’s causes of action for
common-|law contribution and comon-law indemification have no
merit. Third-party clains for indemification and contribution
agai nst enpl oyers are prohi bited by Wrkers’ Conpensation Law 8§ 11
unless athird-party plaintiff can showthat the enpl oyee sust ai ned
a “grave injury” or that a witten agreenent provides for the right

to contribution and indemification. (See, GQuijarro v V.R H

Const. Corp., 290 AD2d 485; Potter v._ MA. Bongiovanni Inc.,

271 AD2d 918.) The term*“grave injury” is a “statutorily defined

threshold for catastrophic injuries” (Kerr v Black O awson Co.

241 AD2d 686) “and includes only those injuries which are listed in
the statute and determned to be permanent *** 7~ (lLbarra v

Equi pnent Control, Inc., 268 AD2d 13, 17.) Insofar as causes of

action for common-law i ndemmi fication and common | aw contri bution
are concerned, the burden is on the party bringing a third-party
action against the enployer to present conpetent nedi cal evidence
that the plaintiff worker sustained a grave injury with the nmeani ng

of Workers’ Conpensation Law § 11. (See, I|barra v Equipnent

Control, Inc., supra; Fichter v Smth, 259 AD2d 1023.) 1In the case




at bar, the third-party plaintiff failed to adduce such evidence,
and this court finds as a matter of lawthat the injured plaintiff
did not sustain a grave injury wthin the nmeaning of the statute.

(See, Schuler v Kings Plaza Shopping Center and Mirina, Inc.,

294 AD2d 556.)

Accordi ngly, those branches of Navillus’ notion which are
for summary judgnent dismssing all <clainms for comon-I|aw
contribution and conmon-| aw i ndemi fication asserted against it are
gr ant ed.

Turning to the causes of action for contractual
i ndemmi fication, Navillus agreed to i ndemmi fy Dol ner agai nst cl ai ns
for bodily injury “but only to the extent caused in whole or in
part by negligent acts or omssions of contractor [Dolner], a
subcontractor *** regardl ess of whether or not such claim damage,
| oss or expense is caused in part by a party i ndemified hereunder
***x 7 Navillus agreed to i ndemify not only where the injury arose
fromits own negligence, but Navillus also agreed to indemify
where the injury was caused in whole or in part by the negligence
of Dol ner. Thus, the court nust reach the issues of (1) whether,
in view of the choice-of-law provision in the parties’ contract,
New York or New Jersey law is to be applied in determning the
validity of the indemification clause and (2) if New York |aw
applies, whether the indemification clause violates General

oligations Law 8§ 5-322.1, “Agreenents exenpting owners and



contractors fromliability for negligence void and unenforceabl g;

certain cases.”

The court holds that New York |aw applies. “Were, as
here, the parties have agreed on the law that will govern their
contract, it is the policy of the courts of this State to enforce
that choice of law *** provided that (a) the law of the State
sel ected has a ‘reasonable relationship’ to the agreenent *** and
(b) the | aw chosen *** does not violate a fundanental public policy

of New York *** " (Einucane v Interior Const. Corp., 264 AD2d 618,

620.) In the case at bar, the opening paragraph of the parties
agreenent identifies Dolner as “a New York State Limted Liability
Corporation, located at 375 Hudson Street, New York, New York
10014.” Both parties to the contract are New York corporations,
the parties entered into the contract in New York, and the work was
performed i n New York. The contractual selection of New Jersey | aw
does not have a “reasonable rel ationship” to the agreenent.
Reachi ng the i ssue of whether the i ndemmification clause
vi ol ates CGeneral Obligations Law 8 5-322.1, that statute provides
in relevant part: “1. A covenant, prom se, agreenent or
understanding in, or in connection with or collateral to a contract
or agreenent relative to the construction, alteration, repair or
mai nt enance of a buil ding, structure, appurtenances and appl i ances

i ncludi ng noving, denplition and excavating connected therewth,



purporting to indemify or hold harmess the prom see against
liability for damage arising out of bodily injury to persons or
damage to property contributed to, caused by or resulting fromthe
negl i gence of the prom see, his agents or enpl oyees, or indemitee,
whet her such negligence be in whole or in part, is against public

policy and is void and unenforceable ***. " (See, Itri Brick and

Concrete Corp. v Aetna Casualty and Surety Conpany, 89 NY2d 786.)

“[T]he statute applies to the indemnification agreenents in their
entirety *** where the general contractor/promsee is actually

found to have been negligent.” (lLtri Brick and Concrete Corp. v

Aet na Casualty and Surety Conpany, supra.) In other words, Ceneral

ol igations Law § 5-322.1 does not bar an owner or contractor who
was not actual ly negl i gent from receiving cont ract ual
i ndemmi fication, even if the contract |anguage purports to provide
indemmification for an owner’s or general contractor’s own

negligence. (See, Itri Brick & Concrete Corp. v Aetna Casualty and

Surety Conpany, supra,; Brown v Two Exch. Pl aza Partners,

76 Ny2d 172; Lazzaro v MM Industries, 1Inc., AD2d |

733 NYS2d 500.) In the case at bar, the indemity clause in the
subcontract between Dol ner and Navillus requires the subcontractor
to indemify the construction manager for the latter’s own
negli gence. There are issues of fact pertaining to whether Dol ner
had sufficient supervision and control over the worksite to provide

a basis for liability against it, and, if so, whether Dolner was



actually negligent in the performance of its duties. Thus, the
court cannot determne here as a matter of |aw whether Genera
obligations Law 8§ 5-322.1 operates to void the contractual

i ndemmi fication clause in the subcontract. (See, Zeigler-Bonds v

Structure Tone, 245 AD2d 80; Whalen v F.J. Sciane Construction Co.,

198 AD2d 501.)

It nmay be seen fromthe foregoing analysis that Navill us
woul d not be entitled to sunmary judgnment nerely by establishing
its owm lack of negligence. 1In any event, contrary to Navillus’
contention, there are issues of fact pertaining to whether the
subcontractor itself was negligent in permtting the plaintiff to
work in the area where the injury occurred. Navillus had a foreman
on the job site, and he was responsi ble for overseeing the safety
of the conpany’s workers. The foreman allegedly permtted the
plaintiff to work right under a sharp netal brace in the ceiling
whi l e standing on a scaffold.

Accordi ngly, those branches of Navillus’ notion which
seek summary judgnent dismssing all the clainms for contractua
indemmi fication asserted against it are denied.

Short form order signed herewth.

J.S. C



