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NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE NARGUERI TE A GRAYS I AS PART 4
Justice
--------------------------------------- X I ndex
GELMART | NDUSTRI ES, | NC. No.: 1007/2002
Plaintiff, Mot i on
Dat e: February 25, 2003
Mot i on
- agai nst - Cal. No.: 7
ANN HUBERT AND STEVEN AGNELLI
Def endant s.
________________________________________ X
The fol |l ow ng papers nunbered 1-7 read on this notion by def endant
Ann Hubert and Steven Agnelli for summary judgnent dism ssing the
conpl ai nt based upon res judicat a.
PAPERS
NUVBERED
Notice of Mdtion Affid.-Exhibits..... 1-4
Answering Affid.-Exhibits............ 5-7

Upon the foregoing papers it is ordered that this notion is
determ ned as foll ows:

Plaintiff Gelmart Industries, Inc. (“Gelmart”) comrenced this
action seeking declaratory and injunctiverelief. Plaintiff Gelmrt
alleges that it is the owner of the property |ocated at 20-20 129"
Street, College Point, New York, and that defendant Ann Hubert is
the owner of 20-43 127" Street, College Point, New York and
def endant St ephen Agnelli s/h/a Steven Agnelli and Tamara Agnelli?
are the owners of 20-45 127'" Street, College Point, New York, the
adjoining lots. Plaintiff Gelmart further alleges that Ann Hubert
and Edward Janes Hubert are the “predecessors” intitle to defendant
Ann Hubert, and that Edward Angelli and Phil onmena.

Agnel I'i are the predecessors intitle to defendant Steven Agnell
and Tamara Agnelli. According to plaintiff Gelmart, Ann Hubert,
Edwar d Janes Hubert, Edward Agnelli and Phil onena Agnelli comrenced

a prior action against it, entitled Hubert v. Gelmart Industries,
Inc., (Suprene Court, Queens County, Index No 19321/1983), wherein
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Plaintiff commenced a separate action, entitled Gelmart
| ndustries, Inc. V. Agnelli, (Suprenme Court, Queens County, |ndex
No. 29058/2002), against Tamara Agnelli. Tamara Agnelli and the
counsel for the parties herein entered into an undated
stipul ation wherein they purportedly consolidated the two actions
under | ndex No. 1007/2002, and agreed that upon consolidation,
t he answer served by defendants Ann Hubert and Steven Agnelli in
this action be deened to constitute the answer of




the Hubert plaintiffs were granted, by virtue of the judgnent,
Cct ober 16, 1984, a prescriptive easenent permtting a right of way
fromthe curb cuts on 128'" Street, across Gelmart’s paved parKking
lot, to the rear of the plaintiffs’ properties. Plaintiff Gelmart
al so alleges that the prescriptive easenent was granted for the
pur pose of permtting vehicular access, but that such easenent was
granted specifically to the naned plaintiffs in the Hubert action,
and has since termnated. Plaintiff Gelmart alternatively alleges
that it has the right to relocate the easenent to the boundary |ine
of its property without the consent of defendants herein. Lastly,
plaintiff Gelmart all eges that defendants herein and their famlies
routinely park their notor vehicles onits parking lot, and that its
witten requests for them to stop doing so have been ignored

Plaintiff, therefore, seeks a permanent injunction enjoining
defendants from parking vehicles, or placing other personal
property, garbage or other matter on its property.

Def endants Ann Hubert and Steven Agnelli served an answer
denying certain allegations of the conplaint, and asserting an
affirmati ve defense based upon res judicata.

At the outset, the court notes that to the extent the instant
noti on was nmade during the period that plaintiff’s prior notion for
summary judgnent was sub judice, plaintiff’s notion was denied by
order dated March 28, 2003, because plaintiff failed to provide an
affidavit of service of the order to show cause and supporting
papers.

Contrary to the argunment of plaintiff, the instant notion for
summary judgnent was tinely served by defendants, inasnmuch as
defendants served plaintiff with the notice of the notion fourteen
days prior to the scheduled return date (CPLR 2103 [b] [2], 2214
[b]. The affidavit of service, dated February 11, 2003 indicates
that service of the notice of notion, setting February 25, 2003 as
the return date, was made by ordinary mail on February 11, 2003.
Such affidavit constitutes proof of proper mailing and gives rise
to a presunption that the notice of notion was received by counse
for plaintiff (see, Engel v. Lichterman, 62 N. Y.2d 943). Plaintiff,
furthernore, has submtted opposition papers relative to the nerits
of defendants’ notion, albeit the court recogni zes that sone of the
papers were originally prepared in support of plaintiff’s own
not i on.

Def endants nove for summary judgnent dism ssing the cause of
action seeking declaratory relief based upon res judicata.

“Res judicata bars future litigation between the sane parties,
or those in privity with the parties, of a cause of action arising
out of the sanme transaction of series of transactions as a cause of
action that was either raised or could have been raised in a prior
pr oceedi ng
(Wnkler v. Wiss, 294 A D.2d 428; G ancimno v. Town of E. Hanpton,
266 A.D.2d 331). Under the transactional analysis approach to res
judicata, once a claimis brought to a final conclusion, all other




clainms arising out of the sane transacti on or series of transactions
are barred, even if based upon different theories or if seeking a
different remedy” (OBrienv. City of Syracuse, 54 N Y.2d 353, 357,
see, CRK Contracting of Suffolk v. Jeffrey M Brown & Assocs., 260
A.D.2d 530" MIller v. Kozakiew cz, 300 A D.2d 399).

The subj ect easenment was declared following the trial in the
Hubert action wherein the Hubert plaintiffs proved they has acquired
an easenent by prescription across Gelmart’s property. The Hubert
j udgnent included a netes and bounds description of the easenent as
established by the Hubert plaintiffs. The Hubert plaintiffs also
obtained an injunction directing Gelmart to renove any obstructions
from the use of the easenent. The judgnent was affirmed by
menor andum deci sion of the Appellate Division, Second Departnent
(see, Hubert v. Celmart Industries, Inc., 119 A D 2d 630).
Plaintiff Gelmart is bound by the Hubert judgnent.

That the Hubert judgnent itself did not state that the decl ared
easenent was to inure to the benefit of the successors intitle to
those plaintiffs is of no nonent. An easenent is not the personal
right of a |landowner but is an appurtenance to the | and benefitted
by it (the domnat estate) (see, WIIl v. Gates, 89 N Y.2d 778).
Plaintiff Gelmart has nade no showing that, at any tinme foll ow ng
entry of judgnment in the Hubert action, the Hubert plaintiffs, as
the easenment holders, released their rights to the judicially
decl ared easenent(see, e.q., Board of Educ., Rye Neck Union Free
School Dist. V. Ryewod Farnms, Ltd., 144 A D.2d 413), or
intentionally conveyed any of their interests in the dom nant
estates w thout the easenent (see, e.qg., Fila v. Angiolillo, 88
A D. 2d 693; Beutler v. Maynard, 80 A D.2d 982). As a consequence,
the prescriptive easenent, having been declared in the Hubert,
action, necessarily passes with the transfer of the dom nant estates
to convey the easenent, (see, Fila v. Angiolillo, supra; Beutler v.
Maynard, supra).

To the extent plaintiff Gelmart seeks to rel ocate t he easenent,
such relief is also barred as a result of res judicata. Subsequent
to the affirmance of the Hubert judgnent by the Appellate Division,
the Hubert plaintiffs noved to punish Gelmart for contenpt, and
CGel mart cross noved to nodify the judgnent to rel ocate the easenent
to another location on Gelmart’s property, on the ground that the
| ocation specified in the judgnment was unreasonabl e. By nmenorandum
deci sion dated June 19, 1987, the notion by the Hubert plaintiffs
to punish for contenpt was granted and the cross notion by CGel nart
to nodify the judgnent was deni ed.

Plaintiff Gelmart argues that notw thstanding the refusal of
the Hubert court to anend its judgnent, plaintiff CGelmart has an
i ndependent right, as the owner of the servient premses, to
relocate the judicially declared easenent w thout the consent of
defendants herein, so long as such relocation does not inpair

defendants’ right of passage. Such argunent, however, nerely
constitutes a different theory upon which Gelmart coul d have sought
nodi fication of the Hubert judgnment. In any event, the right of a

| andowner of a servient estate to rel ocate an easenent, w thout the
perm ssion of the easenent holders, islimted to those cases where



the easenent is fixed by grant or reservation (see, e.qg., Lew s v.
Young, 92 N.Y.2d 443; Dalton v. Llevy, 258 NY. 161). In this
i nstance, the easenent described in the Hubert judgnment was not
based upon an express grant, but rather upon proof of the Hubert
plaintiffs adverse, open, notorious and conti nuous use of CGelmart’s
property for the prescriptive period.

Def endant s seek sunmary j udgnment di sm ssing the cause of action
for injunctive relief, contending that the claimis subsunmed wi thin
plaintiff Gelmart’s clains for declaratory relief. Such contention
is without nerit. Plaintiff’s allegation that defendants park
vehicles on its property constitutes a claimthat defendants have
exceeded their rights to the judicially declared easenent in the
manner of its use. The Hubert judgnent provides a prescriptive
easenent for the purpose of gaining “uninpeded and continuous
vehi cul ar access” to the rear of the Hubert plaintiffs’ residences,
but does not establish an easenent for the purpose of parking
vehicles. Defendants have failed to nake a prima facie show ng of
entitlement to judgnment as a matter of law, offering sufficient
evi dence to denonstrate the absence of any material question of fact
with respect to the issue of their alleged parking of vehicles on
plaintiff's property (see, Alvarez v. Prospect Hosp., 68 N. Y. 2d 320;
Zuckerman v. Gty of New York, 49 N.Y.2d 557).

Accordingly, the notion by defendants for sunmary judgnent is
granted only to the extent of granting partial sumary judgnment
decl aring that the easenents previously established by the judgnent
in the Hubert action are not specific to the Hubert plaintiffs, are
for the benefit of the successorsintitle to the Hubert plaintiffs,
and do not term nate upon the deaths of the Hubert plaintiffs.
Entry of judgnment shall be stayed pending the determ nation of the
entire action.

Dat ed:

MARGUERI TE A. CGRAYS
J.S. C



