Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE JOHN A. M LANO | A Part _3
Justice
X | ndex
CONRAD GREEN. Nunber 10037 1993
Pl aintiff, Mbti on
Dat e Septenber 24, 2002
- against -
Mbt i on
LOUl SE GREEN, Cal . Nunber 15
Def endant .

The follow ng papers nunbered 1 to _16 read on this notion by
plaintiff Conrad G een for an order permtting him to further
depose defendant Loui se Haye Green and directing Loui se Haye G een
to grant plaintiff’s |icensed appraiser access to the subject
properties. Defendant Loui se Haye Green cross-noves in opposition
and seeks an order dism ssing the conplaint on the grounds that it
fails to state a cause of action.

PAPERS

NUVBERED
Notice of Motion-Affidavit-Exhibits (A-F)....... 1- 4
Notice of Cross-Mtion-Affidavit-Exhibits....... 5- 8
Qpposi ng Affidavits-Exhibits (GH).............. 9 - 11
Reply Affidavit....... .. .. .. . . .. 12 - 14
Oher Affidavit....... ... .. 15 - 16

Upon the foregoing papers it is ordered that these notions are
deci ded as foll ows:

Plaintiff Conrad Green comrenced an action against Louise
Green under 1ndex Nunmber 10037/93 for a divorce and for other
relief that was not related to the matrinonial action. The court
in a judgnent dated Novenber 19, 1998 dismi ssed the matrinonia
action and severed the renmaining three non-matrinonial causes of
action. Plaintiff Conrad G een al so comenced an action agai nst
Loui se Green and her daughters Marl ene Haye and Andrea Haye under
| ndex Number 3869/ 95. These actions involve an all eged oral joint



venture between Conrad G een and Loui se Green concerning certain
real properties, and the transfer of title between the defendants.
This court, in an order dated June 12, 1996, directed Loui se Geen
to appear at a deposition, and precluded Marl ene Haye and Andrea
Haye from introducing evidence at trial in defense of the action.
Loui se Green was deposed on Septenber 11, 12 and Decenber 19, 1996.
This court in an order dated January 15, 2000 granted plaintiff’s
nmotion to renew, and consolidated the remai ning non-matrinonia
causes of action in action nunber one wth action nunber two and
restored the matter to the trial calendar. Plaintiff filed a note
of issue on March 20, 2000, and the matter was placed on the
calendar in the trial scheduling part, and was stayed pending the
determ nation of the within notion and cross notion.

Def endant Loui se Green’s cross-notion to di smss the conpl ai nt
on the grounds that it fails to state a cause of action is denied.
The court notes that although this defendant previously sought to
dism ss the conplaint on the sane grounds and her noving papers
were noted by the court in its order of January 15, 2000, that
order did not address the nmerits of the prior cross notion. The
within cross notion, however, was nade nore than two years after
the filing of the note of issue, and therefore is untinely.
(CPLR 3212[a].) Furthernore, even if the defendant was able to
establish good cause for the delay, the court finds that the
defendant’s reliance on Donmestic Relations Law 8236B(3) is
m spl aced. Defendant asserts that the alleged oral agreenent is
not hi ng nore than a pre or ante nuptial agreenent and that it fails
to conport wth the requirenents of Donestic Relations Law
8§ 236B(3) and therefore is unenforceable. Donestic Rel ations Law
§ 236B(3) provides that "[a] n agreenent by the parties, nade before
or during the marriage, shall be valid and enforceable in a
mat ri noni al action if such agreenent is in witing, subscribed by
the parties, and acknow edged or proven in the manner required to
entitle a deed to be recorded.” (Enphasis added.) The within
actionis not a matrinonial action and therefore the plaintiff does
not have to neet the standards of Donestic Rel ations Law 8§ 236B(3)
in order to establish the existence of a joint venture which is
all eged to have been created four years prior to the parties’
marriage, at a tinme when they were both married to other people,
and is alleged to have continued after the parties married each
other. The court finds that there is nothing in the provisions of
Donesti c Rel ati ons Law whi ch prevents couples fromentering into a
busi ness rel ationship with each other, and it is well settled that
a joint venture nmay be evidenced by an oral agreenent. (Chalners
v _Eaton Corp., 71 AD2d 721.) Furthernore, to the extent that
plaintiff seeks to i npose a constructive trust on the subject real
properties, these clains are not dependent upon the parties’
marital status. (See generally, Lester v Zimrer, 147 AD2d 340;
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Pal azzo v Pal azzo, 121 AD2d 261.)

Plaintiff’s notion to further depose defendant Louise Haye
Green is granted, inviewof the fact that the trial of this action
has been del ayed and this defendant was |ast deposed in Decenber
1996. Louise Haye Green is directed to appear at a deposition to
be held and conpleted no later than 45 days after the date of
service of this order together wth notice of entry. Thi s
deposition shall be Ilimted to matters pertaining to the subject
real properties which arose after Decenber 1996. Plaintiff’s
request for a new appraisal of the subject real properties is
granted as these properties were | ast apprai sed in 1998. Defendant
Louise Haye Geen is directed to permt plaintiff’s |icensed
apprai ser access to the follow ng properties in order to conduct an
appr ai sal :

720 Chauncey Street, Brooklyn, New York

722 Chauncey Street, Brooklyn, New York

551 Kni cker bocker Avenue, Brooklyn, New York
84 Eldert Street, Brooklyn, New York

743 MacDonough Street, Brooklyn, New York
746 MacDonough Street, Brooklyn, New York
803 Monroe Street, Brooklyn, New York

15-12 Eastern Parkway, Brooklyn, New York
2517 Healy Avenue, Far Rockaway, New York
2279 Mott Avenue, Far Rockaway, New YorKk
1366 Di ckens Street, Far Rockaway, New York
531 Beach 66 Street, Far Rockaway, New York
187 Beach 61 Street, Arverne, New York
69-57 Bayfield Avenue, Arverne, New York

Al of the appraisals shall be conducted within 45 days of

service of a copy of this order, together with notice of entry.
The within action shall remain on the trial cal endar.

Dat ed: COctober 23, 2002

Justice John A. MI ano



