
SHORT FORM ORDER 
SUPREME COURT - STATE OF NEW YORK

CRIMINAL TERM, PART K-19, QUEENS COUNTY
125-01 QUEENS BOULEVARD, KEW GARDENS, NEW YORK  11415

PRESENT :                                HON. RICHARD L. BUCHTER 
                                                                      JUSTICE    
----------------------------------------------------------------x
THE PEOPLE OF THE STATE OF NEW YORK       IND. NO.: 493-02
                                                                              
                            -AGAINST-                                     MOTION: to introduce 
                                                                                                    Identification evidence
                                                                                  SUBMITTED:
 MELVIN KROSS,           
                                                          Defendant        HEARING:  
----------------------------------------------------------------x                                     
The following papers numbered 1 to 
submitted in this motion.
                                                                                         A.D.A.Brian O’Conner                
                                                                                         For the motion

                                                                                         Oona O’Flaherty, Esq.               
                                                                                         Opposed              
 

                                                                            
                                                       Papers         
                                                  Numbered

Notice of motion and affidavits/affirmations:  ____________________                      

Answering and reply affidavits/affirmations:                                             

Exhibits:                                                                                                 

Minutes: _________________________________________________                           
                    

The People’s motion seeking to introduce identification evidence at trial is denied

as per the attached decision of this date.                                         
                                                         

Kew Gardens,  New York
Dated: June 19, 2002

                                             __________________________
                                                                  RICHARD L. BUCHTER, J.S.C. 



MEMORANDUM

SUPREME COURT, QUEENS COUNTY
CRIMINAL TERM, PART K-19
----------------------------------------------------------------
THE PEOPLE OF THE STATE OF NEW YORK
                                             BY: HON. RICHARD L. BUCHTER
                             -AGAINST-
                                            DATED: June 19, 2002
 MELVIN KROSS,
                                             Ind. No.  493-02
                                                      Defendant.    

As part of a motion in limine the issue presented is whether the notice

requirements of CPL § 710.30 apply to evidence offered solely pursuant to People v.

Molineaux, (168 NY 264).

The relevant facts are as follows:

On January 23, 2002 the defendant was arrested while allegedly driving a stolen

vehicle in Queens County.  The defendant was in possession of the car keys and there

were no apparent indicia of theft.  Thereafter, the defendant was indicted in Queens for

the crimes of Criminal Possession of Stolen Property in the Third Degree, Unauthorized

Use of a Vehicle in the Third Degree and various other charges.

In order to establish that the defendant knew that the vehicle was, in fact, stolen

property, as part of a pretrial Molineaux application, the People now seek permission to

call a witness to testify that the defendant was the individual who stole the car from him

during a robbery in Brooklyn four days prior to the defendant’s arrest in Queens.  The

witness subsequently identified the defendant as the perpetrator of the robbery at a

lineup held in Brooklyn.

Despite being aware of the Brooklyn case and the subsequent lineup



identification therein, the People failed to serve notice pursuant to CPL §710.30(1)(b) in

the instant case.  Based upon the foregoing, defense counsel seeks to preclude any

identification testimony by the witness of the defendant on the grounds that the People

did not serve notice of their intention to offer identification evidence.  The question

presented, therefore, is whether such notice must be served in a case where the

People seek to offer evidence limited to proof of another crime to establish one or more

elements of the crime charged.

CPL §710.30 provides in pertinent part as follows:

(1) Whenever the People intend to offer at a trial (a) evidence of a
statement made by a defendant to a public servant, which
statement if involuntarily made would render the evidence thereof
suppressible ...  (b) testimony regarding an observation of the
defendant  either at the time or place of the commission of the
offense or upon some other occasion relevant to the case, to be
given by a witness who has previously identified him as such, they
must serve upon the defendant a notice of such intention,
specifying the evidence intended to be offered.  

(2) Such notice must be served within fifteen days after arraignment
and before trial...

(3) In the absence of service of notice upon a defendant as prescribed
in this section, no evidence of a kind specified in subdivision one
may be received against him upon trial...

Under the facts of the instant case, it is clear that the witness’ observation of the

defendant  during the taking of the vehicle is an occasion relevant to the case,  as it is 

evidence that tends to establish that the defendant knew the vehicle was stolen and

that he did not have permission of the owner to drive it. Since the witness has

previously identified the defendant  at the lineup in Brooklyn, notice would appear to be

required in the Queens case by the unambiguous language of the statute.  Thus the



issue herein becomes whether evidence admitted solely under Molineaux should be

recognized as one of the exceptions to the statutory notice requirement.

Courts have carved out certain limited exceptions to the notice requirement of

CPL §710.30 (1)(b).  For example, where the identification was by chance and not

police arranged, (People v. Medina, 111 AD2d 190, appeal denied, 65 NY2d 984;

People v. Blackman, 110 AD2d 546, appeal denied, 65 NY2d 813); or where there was

a confirmatory viewing of the defendant by an undercover officer shortly after a

narcotics buy, (People v. Gissendanner, 48 NY2d 543); or where the parties are

sufficiently well known to each other (People v. Tas, 51 NY2d 915; People v. Minott,

208 AD2d 395, appeal denied, 84 NY2d 1013).

The court notes that in all the above instances, the likelihood of police

engendered suggestiveness tainting an identification is highly remote.  However, in the

present situation, where a stranger to the defendant views a police arranged lineup a

considerable time after the incident, it is clear that due process considerations relating

to improper suggestiveness remain highly relevant. (Manson v. Braitwaite, 432 US 98;

United States v. Wade, 388 US 218; and Stovall v. Denno, 388 US 293.)

In like situations, it is well established that “The admission of in-court

identifications without first determining that they were not tainted by ... illegality but were

of independent origin was constitutional error,” Gilbert v. California, 388 US 263 at

p.272, citing  United States v. Wade, supra.

Based upon the foregoing and the clear language of the statute, this court holds

that CPL § 710.30(1)(b) is applicable to identification testimony being offered pursuant

to the Molineaux Doctrine, so as to ensure constitutional due process.



The court further holds, that under the same reasoning, where a defendant’s

statement or confession to a public servant relating to another crime is sought to be

used by the People under the Molineaux Doctrine, CPL §710.30(1)(a) would likewise

apply.

Here again, constitutional considerations would mandate a pretrial hearing and

thus trigger the notice requirement.   As the Court of Appeals has held: 

“It has come to be accepted that the requirement for voluntariness of

confessions, though heavily influenced by the privilege against self-

incrimination, is essentially a matter of due process.  It is basic that ours is

an accusatorial and not an inquisitional system, a system in which the

state must establish guilt by evidence independently and freely secured

and not by coercion prove its charge against an accused out of his own

mouth.”   People v. Anderson, 42 NY2d 35 at p. 37.

Therefore, it would be equally violative of Due Process for the People to offer a

statement of the defendant admitting culpability for an uncharged crime on the direct

case to establish the defendant’s guilt on the crime charged without a prior

determination of whether the statement was taken under constitutionally acceptable

circumstances.  (Harris v. New York, 401 US 222; People v. Walker, 67 NY2d 776.

Based upon the foregoing, this court precludes the introduction of identification

testimony by the witness, due to the People’s failure to provide the requisite CPL

§710.30(1)(b) notice.

This constitutes the order, opinion and decision of this court.



The Clerk of the Court is directed to serve a copy of the memorandum and order

on the attorney for the defendant and on the District Attorney.

Kew Gardens, New York
Dated: June 19, 2002

                                                  
RICHARD L. BUCHTER, J.S.C.


