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MEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS : CRIM NAL TERM : PART K-12

THE PEOPLE OF THE STATE OF NEW YORK BY: GROSSO, J.
- agai nst - DATE: Decenber 3, 2003
I nd. No. N10344/03
RASHEEM STEPHANS AND GLEN THOMAS,

Def endant

On Septenmber 24 and 25, 2003, | conducted a Mapp/ Gethers
hearing. The People called two witnesses, Detective M chae
Monahan and Detective Joseph Sala. Both detectives testified in a
candid and forthright manner and | credit their testimny. From
all the credi ble evidence, | find and conclude as foll ows:

Det ective Monahan is enployed by the New York City Narcotics
Di vi si on and has so been assigned for the past six years. On
Decenber 28, 2002, at approximately 9:30 a.m he was assi gned as
the arresting officer in a chase car, backing an undercover
officer in a “buy and bust” operation. He had worked with this
team a dozen tines before this incident. At approximtely 9:30
a.m, he received a communication fromthe “ghost” undercover who
had the primary undercover under observation. The “ghost”
undercover communicated to this detective that the primry
undercover was in front of 85-02 Rockaway Bloulverd, and that the
undercover was in a conversation with two mal es.

The “ghost” undercover gave a description of the two
i ndi vi duals to whom the undercover was tal king. One was described
as a mal e black, wearing a black jacket, a black hat and a yell ow
or mustard col ored sweater. The other was described as a male
bl ack wearing a black jacket with a “black hoodie”.



The next conmunication this detective received fromthe
“ghost” undercover was that all three subjects went into 85-02
Rockaway Boul evard. He received anot her communi cation, fromthe
“ghost”, about a mnute later in which the undercover gave a
“positive buy sign”. Approximately one to two m nutes had
transpired between the transm ssions. Finally, the undercover
transmitted to the team menmber that there was a “positive buy” and
gave a description of the subjects once again. The ghost gave
anot her transm ssion that the two individuals were wal ki ng towards
86'" Street. At this time, the team | eader noved into the area
where the buy occurred along with the rest of the field team
This area is a housing devel opnment on one corner and a row of
stores on the other corner. As detective Monahan exited his
vehicle, he noticed Lieutenant Henig and Detective Venturino
directly in front of him He observed the individual with the
yell ow shirt walk into the bodega on the corner. The detective
foll owed him and observed “the one individual standing at the
counter drop a bag of crack, on the floor and he just turned
around”. The detective stated that the person who dropped the
crack is the defendant Gl en Thomas. He described the bag as a
little zip lock bag of crack. At this point he immediately
grabbed the defendant and put himinto handcuffs. He recovered
money fromthe defendant’s right hand, later determ ned to be the
prerecorded by noney used in this operation. He vouchered the zip
| ock bag. When t he detective wal ked outside, he noticed anot her
mal e in the custody of nmenbers of the field team This was the
mal e bl ack that wore the black jacket and black hoodi e and who he
now i dentified as the defendant Rasheem St ephans.

Shortly thereafter, Detective Mdnahan received a
communi cation from the undercover that those were the “two mal es
he dealt with in 85-02"Rockaway Boul evard. After this
communi cation, he placed the second individual in handcuffs and
searched himto determ ne whether he possessed any weapons.
$125. 00 was recovered from his pocket. At the precinct, a nore
t horough search was conducted by Li eutenant McGuire and nine
addi tional bags were recovered from the defendant Stephans. From
Detective Sala, he received an additional bag which he was told
was recovered fromthe defendant Thomas’s sock.

It appears that the District Attorney’'s wite up and the
felony conmplaint that two bags containing crack/cocai ne were
recovered fromthe defendant, Thomas' sock. This contravenes
Det ective Mnahan’'s testimny that he observed one bag of crack
cocai ne dropped inside the store.
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Detective Sala, a 17 year veteran of the police force is a
narcotics investigator. On Decemnber 28, 2002, he was working with
the prisoner van. His assignment was to guard the van. He placed
the two defendants in the van and transported themto the
precinct. At approximately 12:10 p.m that day, he received an
assignment to “strip search” the prisoners. He began with the
def endant, Rasheem Stephans. The detective gave a step by step
process of how a strip search occurs. The defendant was asked to
renmove an article of clothing and then he would check all pockets
of that clothing. After each article is remved and checked, it is
placed into a pile. The defendant once naked was asked to grab
his buttocks. The Detective standing behind the defendant,
observed a piece of plastic “all the way up the
(defendant’s)crack”. He stated further it |ooked |like a clear
pi ece of plastic.

The detective told the defendant to take out the object. When
t he defendant hesitated, the detective becane nore enphatic and
t he defendant conplied. A clear plastic bag containing eight bags
of cocai ne was recovered and vouchered.

The issues presented in this case are uni que because
di fferent legal theories apply to each defendant.

As to defendant Thomas, the notion to suppress identification
testi mony and physical evidence is denied. Detective Mnahan
received a radi o comuni cation fromthe “ghost” undercover which
descri bed this defendant as having participated in the alleged
drug transaction. There was an al nost i mmedi ate observation of
M. Thomas by the detective near the situs of the alleged
transaction. The detective, accordingly had a legitimte and
sufficient basis to pursue and detain M. Thomas. Having found
the pursuit and detention of M. Thomas proper, the recovery of
one of the bags of crack cocaine fromhis person or the ground is
proper either under a theory of abandoned property, (People v.
Boodl e,, 47 NY2d 398) or proper as incident to arrest. The
identification of M. Thomas by the undercover officer was close
in time and geographic distance to the crime situs and was based
on his lawful detention for that purpose. Accordingly, this is a
proper confirmatory identification(People v. Gethers, 86 Nyad
159). The confirmatory identification provided probabl e cause for
the arrest making any contraband or crime evidence properly
recovered as incident to that arrest.




As to defendant Stephans, the fellow officer rule (See,
People v. Parris, 83 NY2d 342) is at issue. The People called no
witness to testify directly as to how M. Stephans canme to be
detained. Fromthe facts adduced, it is clear that a narcotics
field teamwas on this specific “set”. Clearly, Detective Mdnahan
observed other field team nmenmbers at or near the site where each
def endant was apprehended as he commenced his pursuit of M.
Thomas. One can infer fromthe convergence of this field team at
the specific |ocation that all members of the team had received
communi cations fromthe “ghost” or the undercover directly or
indirectly from other team nenbers. | hold that the aggregate of
all the informati on known to the police at the tine M. Stevens
was detained justified that detention. (See, People v. Ketcham
93 NY2d 416) (People v. Davis, 237 AD2d 456) M. Stephans
identification by the undercover officer was a proper confirmatory
identification (See, Gethers, supra). The property recovered from
M. Stephans at the scene of his arrest was proper as a search
incident to the lawful arrest.

The search of M. Stephans at the precinct calls into
guestion the legitimcy of strip searches where there has been a
felony arrest. (I find as a matter of fact that the precinct
search was a strip search rather than body cavity search since the
contraband was removed from the body cavity by the defendant
hi msel f. The removal of the object, plainly visible, by the
defendant following a police conmand to do so does not transform
this event into a “body cavity” search).

The current state of law distinguishes between stip searches
for felony arrests and strip searches for m sdeneanor arrests.
Strip searches where the defendant has been arrested for a
m sdemeanor or |ower grand offense are deemed reasonable under the
Fourth Amendment if and only if additional factors are present.
These factors include “the defendant’s excessive nervousness,
unusual conduct, information showi ng pertinent propensities,
informant’s tips, loose-fitting or bulky clothing, an itinerary
suggestive of wrongdoing, incrimnating matter discovered during a
|l ess intrusive search, |lack of enploynment, indications of drug
addi ction, information derived fromothers arrested or searched
cont enpor aneously, and evasive or contradictory answers to
guestions.” (See, People v. Kelley, 306 AD2d. 699).

I have found no “bright line |l aw which holds that strip
searches are reasonable in all felony arrest cases. Thus, | nust
exam ne whether a strip search is reasonable in the context of a
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felony arrest for a street level drug transaction, a buy and bust
case. | hold that such searches are reasonabl e and perm ssible.

Over the past twenty years followi ng McRay, (People v. MRay,
51 NY2d 594) and its progeny, trial level and appellate courts
have recogni zed that those who choose to be involved in drug
trafficking have becone nore sophisticated in the packagi ng and in
t he met hod of exchange of drugs in order to avoid detention by the
police or to defeat a “probable cause”finding by a trial level or
appel l ate court. Likew se, contraband that was once only conceal ed
in a person’s pocket is now routinely secreted in a person’s
undergarnments or in the nost private and inti mate body cavity in
order to avoid detection. It is nore common and nmore frequent in
reviewi ng grand jury mnutes or having testimny at suppression

hearings to learn that the illicit contraband or fruits of the
transaction were recovered from undergarments or body cavities.
Accordingly, | hold that a strip search followi ng an arrest based

on probable cause for a street level felony drug transaction is
reasonabl e and proper. The drugs recovered from Stephans at the
precinct are, therefore, adm ssible.

Al t hough not required for nmy determi nation, strip searches
may be necessary and reasonable as legitinmate security and public
saf ety measure. A person arrested for a crinme is held at the
precinct at the police central booking holding cells prior to
arraignment. During this period, the arrestee comes into contact
with other arrestees. Typically an arrestee is not handcuffed
during arrai gnment. The possession of an undetected weapon or the
possi bl e i ngestion of secreted narcotics during this period could
threaten the safety of the arrestee and other persons with whom
he/ she has contact.

Accordi ngly, and the reasons stated herein, the nmotions to
suppress i s denied.

So ordered.

JOSEPH ANTHONY GROSSO
Acting J.S.C
Dat e: Decenber 3, 2003




