SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

-against-

DOMINIQUE STRAUSS-KAHN

Defendant.

State, affirms, under penalties of petjury, that:
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A\FFIRMATION AND

MEMORANDUM OF LAW

IN OPPOSITION TO PLAINTIFF’S
MOTION SEEKING ISSUANCE OF A
UDICIAL SUBPOENA

Index No. 307065/11

LAURA GREENBERG, an attorney duly admitted to practice law before the courts of this

[ am an Assistant District Attorney, of counsel to

CYRUS R. VANCE, JR., the District

Attorney for New York County ("DANY"). The factual allegations made herein are based

upon my conversations with members of DANY, as well as my review of plaintiff's moving

papers.

This affirmation and accompanying memorandum of law are made in opposition to plaintiffs

Civil Practice Law &Rules (“CPLR”) §2307 application|seeking issuance of a judicial subpoena

duces tecum.

Plaintiff’s Notice of Motion, and annexed 10-page proposed subpoena Wuces tecur, dated May

18, 2012, setved on DANY May 22, 2012, and returnable June 11, 2012, seeks, znter alia, “[t]he

entire file maintained and/or prepared by the NY

County DA’s Office concerning the




investigation and/ot criminal prosecution of Defendas

evidence collected and maintained by the NY County D
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York County Indictment No. 2526/2011.
B On ot about August 22, 2011, Indictment No. 2526/2
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1. The District Attorney’s Case File is Sealed Pursuas

On ot about August 22, 2011, New York C¢

dismissed.

proceeding were, and remain, sealed pursuant to CPL §160.50.

court which heard the criminal action that has jurisdiction o

that court that has the authority to unseal its own records

Wilson v. City of New York, 240 A.D.2d 266, 267 (1" Dept. 1
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or this Court, with defendant Strauss-Kahn’s written waiver
before the criminal term of the New York County Supreme
case file, New Yotk County Supreme Court Indictment
inaccessible for review or disclosure.
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The proper method for obtaining grand jury materia
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the Court which over saw the prosecution while it still was pe
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By her proposed subpoena, plamntiff seeks “[a]ll docut

other claimed victims of sexual assault inflicted by defenda
should it exist, is not discoverable. Section 50-b of the Civil Ri

part, that “[n]o report, paper, picture, photograph, court file

possession of any public officer or employee, which identifies s

made available for public inspection.” The statute further states that, “[n]o s

employee shall disclose any portion of any police report, court

identify such a victim,” except as provided in certain enumerate

damage suits may be brought by those victims whose identit

grand jury in N¢
:nding. See Matte

1996); see also P

Is and evidence is by application - on

'w York County or to

r of Lungen v. Kane,

eople v. Astacio, 173

A.D.2d 962 (4*
st, 441 U.S. 211,
d particularized 1

1ce. See People

Dept 1988), aff'd, 80
224-30 (1979). In any
1eed for the materials

v. Fetcho, 91 N.Y.2d

(1996); District|

Attorney of Suffolk

1ig DANY’s crimy
ounty State Supt
so.
b.

ments concerning
nt Strauss-Kahn.
ochts Law (“CRL”]

or other documet

uch a victim [of

file, or other doc
d instances. CRI

es are wrongly di

inal case file, plaintiff

eme Court, Criminal

r the identities of any
> Such information,
provides, in pertinent
nts, in the custody or
2 sex offense] shall be
uch public officer or
nment which tends to

L §50-b(1). Moreover,

isclosed. CRL §{50-c.




Thus, the disclosure of information or documentation tending
prohibited by law.

Similarly, given the allegations set forth in plaintiff’s
her sworn, written authorization showing that she is aware o
she has knowingly and voluntarily decided to waive thos
disclosing any materials in its possession concerning the unde

4. The subpoena is overbroad and burdensome.

Even if plaintiff is able to overcome the statutory
objects to issuance of the subpoena on the ground that i
subpoena seeks access to our entire file. Indeed, plaintiff sp
“[tlhe entire file maintained and/or prepated by the NY
investigation and/or criminal prosecution of Defendant Straus
collected and maintained by the NY County DA’s Office.”
plaintiff goes on to make 59 more demands. The demand, as i
access to the file of a non-party state prosecutor, is manifestly
with it would place an undue burden on DANY. That bein
denied. See, e.g., Oak Beach Inn Corp. et. al. v. Town of
1997) (a subpoena duces tecum directed at the New York St
records concerning its investigation of the plaintiff is over bro

It 1s well settled that an overbroad request is not cure

documents while simultaneously requesting the entire file,

unrestricted access to the entire investigative file of a non-par

Co. v. Smythe Masterson & Judd, Inc., 215 A.D.2d 329 (1°
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A.D.2d 400 (2d Dept. 1985); Bair v. Citv of New York, 131 Misc.2d 743 (Sup. Ct. Kings Co. 1986).

Faced with such an overbroad request, DANY is not and should not be required to “prune the

requests to ‘cull the good from the bad”” West 16th Realty Co. v. Ali, 176 Misc.2d 978 (N.Y. City

Civ. Ct., April 29, 1998) (. Friedman) quoting Grotallio v. Soft Drink Leasing Cotp., 97 A.D.2d 383,

supra (1st Dept. 1983).

Plaintiff has made no attempt to focus the request. | If civil litigants ;:ould issue overbroad
discovery demands on a prosecutor’s office and the office had to cull through any potentially
responsive documents and assert a privilege as to each document it wanted to withhold, the time
and resources devoted to such tasks would divert attention away from the primary goals of such an
office — to investigate community complaints, to work with the police in their investigations of
crime and ultimately, upon a finding of wrongdoing, to prosecute offenders.

5. Plaintiff seek Documents Which are Not Material and Relevant
It is long settled that the purpose of a subpoena is| to compel the production of specific
documents that are relevant and material to facts at issue in a pending judicial proceeding. “[Cloutts
have imposed limitations on the use of subpoena power. Generally, 2 subpoena duces tecuz may not
be used for the purpose of discovery or to ascertain the existence of evidence.” Matter of Terry D.,
31 N.Y.2d 1042, 1044 (1997) (internal citations omitted). |Plaintiff’s ovcrly. broad request amounts
to no more that the use of the procedural mechanism of a subpoena toi expand the bounds of
permissible discovery. ‘
6. Privileged Materials '
Many of the documents contained in our file are privileged, confidential, and otherwise not
i
subject to disclosure. Outlined below are some of the applicable privileges and objections to disclosure.
Howevet, given your affiant’s inability to review the file, I have not and cannot assert all relevant

privileges, and reserve the right to do so, if and when plaintiff cures the defects discussed above.




