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surntivit UWUH I UF I Hk STATF OF NEW YORK - NEW YORK COUNTY 

nnrcchiT. 

index Number : 109484/2004 
RLI INSURANCE CO 

TURNERISANTA FE 
Sequence Number : 007 

SUMMARY JUDGMENT 

vs  

PART 35 

INDEX NO, 

MOTION DATE 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits -, 

I Cross-Motion: Yes No 

PAPERS NUMBERED 

I 

his motion is decided in accordance with the accompanying Mernorandur@@ion. It is 
ereby t .  

’” , 

ORDERED that, in this second action for subrogation, defendants Burgess Steel, LLC. 
ind Luna Mechanical, Inc.’s motion for summaiy judgment dismissing plaintiff Jazz at Lincoln 
:enter’s complaint is granted, and the complaint is scvered and dismissed as to ihese defendants, 
vith costs and disbursements as taxed by the Clerk or Court; and it is further 

, .  
. .  

I 
ORDElRED that the Clcrk is directed to enter judgment accordingly: and it is further 

ORDERED that the remainder of the action shall continue. 

J. S. C. / 
Check one: rl FINAL DISPOSITibN dNON-FINAL DISPOSITION 
Check if appropriate: fl DONOTPOST 
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P1 ainli ffs, 
I)ECISTON/OlWER 

-agaiiist- 

TURNERISANTA FE, A JOTNT VENTURE, LUNA MECHANICAL, 
INC'., BURGESS STEEL, LLC., ARC PARTNERSHIP, XYZ 
CORPORATION, JOiIN DOE and JANE DOE (1-10 FlCTIClOUS 
NAMES), 

Plaintif(, 

-against- 

LUNA MECHANICAL, INC., BURGESS STEEL, LLC., ABC 
PARTNBRSHP, XYZ CORI'ORATION, JOHN DOE aiid JANE D O E e &  
(1-1 0 FICTJCIOUS NAMES), 

,$!.' 
.3' 

43 <'. > 
3.' I/ 

7r3 

De fendan ts . 
........................................................................ 
Edmead, J.: 

, -. 

r " . . .  MEMORANDUM DECISION 
0 ... 

'This coiisolidatcd subrogation action stenis from a lire that occurred oil April 8, 2003 at 
, I  

the AOL/Timc Wanier Building locatcd al 10 C01~1nbiis Circle in Ncw York, New York (the 

pi-cm iscs). hi this second action I'or subrogation, defendants T,una Mechanical, Inc. (Luna) and 

Burgess Steel, LLC (Burgess) move, pursuant lo CPLR 32 12, for summary judgment dismissing 

plaintiff Jazz at Lincoln Center's (Jazz) complaint on the ground that it is, in cr'lect, a 
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subrogatioii action Tor thc bciiefit of Jazz’s builder’s risk iiisuraiice provider, Zurich Aincrican 

Insurance Company (Zurich American), which is Ixirr-ed by virtue of an enhrccable waiver of 

subrogation provision contaiiied in thc coiistruction managcmenl agrccnieiit behvceii Jazz and 

non-moving party and canstructioti managcr Turner/Saiita Fe. Altmiativcly, Biirgess aiid Luna 

asscrt that Jazz’s action iiiusl be dismissed, bccause it is barred by the principle of anti- 

subrogation, as both BLIP~CSS and Luna are additional insureds Lindcr Jazz’s builder’s risk 

insirrancc policy issucd by Ziiricli Ariiericaii. Jazz’s complaint alleges h i t  it sustained damages 

as a result of negligence, breach of contract, breach of express and implied wamintics, aiid gross 

negl i gence of tlic de fend ants . 

Pursuant to a stipulation dated January 24, 2006, this second action was coiisolidated for 

discovery and joiiit trial with the first action, entitled RLI Insuraiice Coriipany, el. al. v 

Tiimer/Sarita Fe, Index No. 109484/O4, another subrogation action arising koin the same fire. 

BACKGROUND 

Jazz is a not-(or-profit arts organization dedicatcd to producing and broadcasting various 

jazz events such as conccrts, national and iiiternatioiial tours, residencies, cducatioiial programs, 

weekly national radio and television progranis, recordings aiid publications. Prior to April 8, 

2003, Jazz entered into a11 agreement with Columbus Centrc, LT,C (Columbus) in which the 

premises was lo be constructed for and owned aiid operatcd by Jazz for usc as a performing arts 

center-. According to this agreenicnt, Columbus was obligated to constivct the shell and core of 

that part of the building that was to be occupied by Jazz, leaving Jazz responsible for the interior 

fit-out work. 

On Decembcr 1, 1998, Jazz and Turiicl-/Santa Fe entered into a construction nianagement 
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agrnement, whcrcin Tunier/Santa Fe was to provide construction management services for lhc 

fit-out work ut the premiscs. Pursuant to this construction inanagcincat agreement, Tur1icii‘S:mta 

Fc hii-cd d e h d a n t  Burgess as its stnictural steel subcontractor to pcrfoiiii work in coiiiiection 

with the fit-out work. In addition, l‘urner/Santa Fe hired PJ Air Conditioning Corporation (PJ 

Air), which in tuin hired ddciidaiit Luna to pcribm HVAC work at the site. 

During the performance o l  their work, Luna and Burgess each rnaintaincd a construction 

shanty on the sixth floor of the premises owned by Jazz. Tlic sliaiities were used to store various 

drawings, on-site tools ami radios. I n  tlic early hours oC April 8, 2003, a lire broke out on tlie 

sixth floor of the premises wlicrc deleendants’ coiistruclion shanties were located. 

As a result of the fire, Jazz sustained damagcs in the amount of $5,106,456.67. Jazz had 

a dcduclible of $25,OOO.00 J a u  subniittcd a claim to Zurich American for its damages, a i d  Jazz 

received payment froin Zurich Rmci-icm in the propcr amount to cover the properly damagc 

caused by [lie t‘irc. Jazz concedes that this action is an action sounding in subrogation for the 

hcncfit oPZurich American lor reimburseincnt of‘monies paid out to Jazz by Zurich American 

Tor clamages caused by the lire. 

DTSCUSSlON 

“Where a defendant is the proponent of a motion for surnniary judgment, il has the 

burden ofestablishing that there are no material issues of fact in dispute and thus that it is 

cntitled tojudgnieiit as a iiiatter of law” (Florcs v City of New York, 29 AD3d 356, 358 11’‘ Dept 

20061; Winegrad v New Yor-k University Medical Center, 64 NY2d 85 1, 853 [ 19851). The 

burden then shirts to the motion’s opponent to “present evidentiary facts in admissible fonn 

sufficient to raise a genuine, triablc issue of fact” (Mazurek v Metropolitan Museum of Art, 27 
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AD3d 227, 22s [ 1 ’‘ Dept 2006l; see also Zuckciman v City of Ncw York, 49 NY2d 557, 562 

[ 19801). If lherc is m y  doubt as to the existence of n triable fact, the motion for summary 

jitdpiieiil must be denicd (Roluba Extruders, h c .  v Ccppos, 46 NY2d 223, 231 [ 19781; 

Grossnian v Amal~amated Housing (hrp,. Inc., 298 AD2d 224, 226 11’‘ Dept 2002l). 

“Subrogation, ;in equitable doctrine, allows an insurer to stand in the shocs of its insured 

and seek indciiiriificatioti honi third partics whosc wrongdoing has causcd 3 loss for which thc 

insurcr is bound to reimbursc” (Kaf-Kaf, Inc. v Rodless Decorations, Inc., 90 NY2d 054, 660 

119971; Winkelmanii v Excelsior Tnsurancc Co., 85 NY2d 577, 581 [ 19951; Aniericaii Ref-F;ucl 

Co. oCHempstcad v liesource Recycling, hc. ,  307 AD2d 939, 941 [2d Dept2003]). Partics to a 

comncrcial lransaction are free lo allocate the risk or liability to third parties through insurance 

and deployment of a waiver of subrogation clause (Atlantic Mutual Tnsurancc Col-npanv v Elliaiia 

I’ropei-tics, 26 1 AD2d 296, 296 [ 1“ Dept 19991). 

“While partics to an agrccnient niay waive thcir insurer’s right of subrogation, a waiver of 

subrogation clause cannot be enforced beyond the scopc ofthe speciiic context in which it 

appears” (Kaf-Kaf, Tnc. v Kodlcss Decorations, lnc., 90 NY2d at 660; Atlantic Mutual Insurance 

Company v Ellima Properties, 261 AD2d at 296). 

Befendants Burgess md Luna asscrl Ilia( the waiver of subrogation provision contained in 

the coiistriiction nianagemenl agrcctiieiil betwceii Jazz and Tumer/Sai-rta Fe bars Jaz7’s claim 

sounding in subrogation against Burgess and Luna for rcinibursemcnt or  payments made by 

Zurich Aincricaii lo cover the firc daiimge to thc premises. Specifically, Schedule C of  the 

conslruction maiiagemcnt agreement, entitled “Required Insuraiice,” provides that neithcr pal-ty 

would asscr-t a claim against the other ror any claims covercrl by owner Jazz’s builder’s risk 

4 

[* 5 ]



insurncc policy with Zuiich Amciican. Specifically, paragraph B of Schedule C, entitled 

“Owner Insurance,” provides, in pertinent part, that: 

Owncr [Jazz] shall securc and maintain “all iisk” builder’s risk insLiraiicc, 
on a completed value basis , ,. covci-ing, at Icasl, fire arid extendcd 
covcrage ... for tlie full rcplacemcnt value of the Work, with a deductiblc 
sclccled by Owner. Coverage under Builder’s Risk Insurance niaintaiiicd 
by Owncr shall not cxtend to the Core and Shcll, any equipment owned or 
reiited by Conslruction Manager or any Subcontractor uscd in tlie 
pcrlobrtnancc o l  the Work. Exccpt for claims within the deductible not 
excecdiiig $25,000 lor which Construction Manger assumes respoiisibility 
,. . . Construction manager [Tuiiier/Santa Fe] waives any claims which it 
may have against Owner and Owncr waives any claims which it niay have 
against Construction Manager and its Subcontractors with respcct to any 
damage or destruction of the Work, tlie Project, work of any Separate 
Contractor, or any other property of Owner or any other Person occurring 
i n  connection with tlic Work tmt only to the extent such daniagc or 
dcstruction is covered by Owner’s Builder’s Risk Insurance [emphasis in 
original] 

(Amended Notice of Motion, Exhibit F, Sclicdule C, paragraph B, at C-4). 

Here, Jazz does riot contwt that the consti-uction management agreement bctweeri Jazz 

arid Turner/Saiita Fe contains a valid and enforceable waiver of subrogation provision whcrcby 

Jazz agreed to waive any claims which it may have against Tunier/Santa Fe and its 

subcontractors Burgess and Luna with respect to any darnage or destruction of thc work, the 

projcct, work of any separatc contractor, or any othcr property of Jazz, to the extent such darnage 

or destniction is covcreci by .Jazz’s builder’s risk insurance policy 

Instcad, Jazz allcges that Burgess and Luna’s Fdilure to construct shanties andor  to erisurc 

that their shaiitics were constructed with lire retardaiil wood constituted conduct rising to the 

level of “gross negl igcnce.” As such, Jazz coiltends that the waiver of subrogation provision at 

issue does not apply in this case. While a waiver of subrogation clause may shicld a defendant 
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horn liability for ordinary negligcnce, it will not protect a defendant from liability For gross 

negligence (Federal Insumncc Coxn1~any v Honewell ,  Snc., 243 AD2d 605, 606 [2d Dept 19971). 

“Gross negligence in this coiilcxt is defined as conduct that evinces a reckless disrcgard for the 

rights of otliers or smacks of intcntional wrongdoing [quotation marks and citations omittcd]” 

(Gold Clormection Discount Jewelers, Inc. v American District Telegraph Company, Inc., 21 2 

AD2d 577, 578 [2d Ucpt 19951; Colriayliiq U.S.A., Ltd. v Jewelers Protection Services, Ltd., 81 

NY2d 821 , 823-824 [1993] [failure to wire a skylight? while perliaps suggestive of negligence or 

evcn “gross negligence” as used elsewhere, did not cviiice the rccklessncss necessary to abrogate 

plaintiff’s agrcenient to absolve dei‘endanl from negligcnce claims]). 

H :IC, Jazz has failed to prescnt evidence that defcndmts Burgess and Luna failcd to 

coiislruct their shanties out of i-ire retardant wood, or that thcir Cailurc to do so rose to the level of 

gross negligence, so as lo suppox-t its contenlion that the waiver of subrogation provision at issue 

does not apply. Paul Logan (Logan), Ilic projcct cngineer hired by Jazz as part of an in-house 

team for the project at the premises, testified that the soiirce of the fire was never identified, aiid 

that no particular contractor had been identified as to being respoiisiblc for the fire. hi addition, 

Logan testiiied that there were at least a dozcii shanties i n  the area where the fire originated, and 

it was never deterniiiied as to which shanty was the oxic where the (ire originated. Although 

Logan was aware that Jazz was suing Luna and Burgess for not constructing their shanties out of 

firc retardant material, he did not h o w  on what basis Jazz was inaking this claim. 

Tn fact, Logan did not know whether or not Luna or Burgcss failed lo usc f i re rctardaiit 

materials in the conslruction of thcir shanties, or whether or not thcir failure to use firc retardant 

material was thc cause of the fire. hi addilion, Logan could not identify what Luna or Burgess 
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niight havc clonc that was iiegligenl, carelcss or reckless in relationship to Ihe fit-out work at the 

prciiiiscs or to the fire. 

Paul Vallario (Vallario), Burgess’s field supcrintcndent, testi lied that hc could not 

remember specil‘ically what kind or wood Burgess’s standard-size 10 foot by 12 foot free- 

standing shanty was madc out 01, or if the shanty was made oCfirc retardant wood. However, il 

should be noted that Vdlario later locatcd and provided ;1 purchasc ordcr for a fire retardant 

shanty that was prcliased by Burgess for the projcct (m Rcply Ai‘lirniation, Exhibit L, 

Rcsporisc lo Demaizds Made at Burgess Steel Dcposition). Vallario also noted that, althoiigli a 

Luiia eniployec had told him that the fire started in a Luna shanty, nobody really knew how thc 

firc star-lcd. 

Douglas De Phillips (De Phillips), a ‘Turner/Santa Pe project executive, stated that he did 

not know if thc shanties at issue were iiiarkcd as fire rctardant, though it was TunierlSmla Fe’s 

policy to look for the fire ietardarit stamp on any wood h a t  came inlo the job site. De Phillips 

also stated that prior to the fire, he had never been physically prcsent in either Luna or Burgess’s 

shanty . 

Although Jazz allcges that dismissal of lhc complaint is prcmaturc at this juncture as 

additional discovcry is needed in order to reveal evidcnce o r  gross negligence 011 lhe par1 of 

Burgess arid Luna, prc-answer motions to dismiss have been ganted where the coiiiplaiiit fails to 

set forth actions by defendants evincing B reckless disregard or smacking of intentional 

wrongdoing (m Relty FinancingT, Inc. v MorEan Slanlev Dcari Witter 6r Company, 293 AD2d 

34 1, 34 1 [ 1 ‘‘ Dept 20021). 

In addition, contrary to Jazi’s contenlion, thc waiver of subrogation provision 111 this casc 
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is riot circui~ivented by .Jazz’s akgations of a breach of contracl 011 the part orSurgess and LUIU 

Initially, it should be noted that there is no privity o r  coiitract betwcen Jazz aiici defcndants. In 

addition, Jazz’s claim of brcach 01‘ contract does not arise li-om a breach ol‘the terns orthc 

construction managernenl agreement between Jazz arid Turner/Santa Fe, but  only from an allegcd 

violation by Burgess and Tans of a provision of thc Y’urnerlSanta Fc safcty program mariual 

wliich reqiiires that fire retardant construction niaterials bc used in shantics located at the job sitc. 

Additionally, all fire retardant wood used was to havc lhe M.E.A. numbercd stamp, as required 

by the Bidding Code ol‘thc CXy of New York. 

Here, Jazz has failed to establish that, by allegedly failing to comply with thc project 

safety manual requirement that shanties be made with fire retardant wood, Burgess and Luna 

breached a contractual obligation owed to Jazz that is scparatc and distinct from m y  claim 

sounding in  negligence, As such, not only has Jazz failed to present evidencc that establishes 

that deferidants even violated thc safcty program manual rcquircments, as discusscci prior, but 

Jazz has failed to demonstrate how such an alleged violation was in brcach of any contract with 

Jazz, so as to defeat defenda~its’ motion for sunimaryjudgi~~ent dismissing Jazz’s coinplaint. 

Jazz also asscrts that thc waivcr of subrogatioti provision at issuc is not enforceable as to 

Jazz’s $25,000 deductible i i i  this matter. However, the waivcr of subrogation provision at issue 

applics to “any claims which [Jazz] may have against Construction Manager and its 

Subcontractors with ~-espcct to any damage or dcstruction of the Work ... .’, Thus, as the waiver 

oC subrogation provision applies to “any clainis,” not just subrogatcd claims, Jazz is barred from 

seeking the retuin of its dcductihle, as well. ‘Thus, dcfendanls’ Burgess and Luna arc entitled lo 

summary judgment dismissing Jazz’s complaint in its entirety 011 the ground that it is, in cFfect, a 
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subrogation action which is barred by virtue or  an enforccable waiver ol- subrogation provisioii 

contained tlic construction rnanagcnicnt agreement betweeii Jazz a i d  TumedSaiita Fe. 

FLU-~~CI-, as deftiidants Burgcss and LUIM are identificd as additioiial iiisureds under the 

policy, Iazz’s claim is also barred by the principle o l  anti-subrogation. Pursuant to tlic 

requirenicnts of. tlic construction managenleiit agreeiiient with ‘l’iirner/Santa Fe, Jazz sccurcd a 

builder’s risk insurance policy with Zurich Aniericati, policy number IM 3709678-00, with 

cfi-kctivc dates or  March 22, 2002 through March 22, 2005 (the policy). Paragraph 1 orthe 

“Declarations” portion of the policy identilies the insureds under tlic policy as hllows: 

1. A. NAMED INSURED(S): 
Jazz at 1,incoln Center 

B. ADD IT1 ONA 1, TNSURED(S) : 
To thc cxtciit required by the contract or subcontracts for the 
INSURED PROJECT” and then only as to their respective 
intcrcsts may appear, the lollowing are recognized as Additional 
Insureds: 

The City of New York, l u m e r  Construction and its’ subcontractors, as 
their intcrcst may appear 

All hereinafter rcfcrrcd to as tlic lNSURED. 

(Amended Notice of Motion, Builder’s Risk hsurancc Policy, Exhibit T, Declarations, at 1). 

The siibcoiitract between ‘Turner/Sanla Fe and its subcontractors sct forth that the “Owner 

[SantdFe] shall effect and niaiiitaiii fire iiisurancc as indicated in Exhibit B.” Exhibit B requires 

that all insurance protect against claims aiising oiit of the work, regardless of whether the work 

was performed by the subcontractors or anyone directly cniploycd by the subcontractors 

(Amended Notice of Motion, Tunier/Santa Fe Siibcontract, Exhibit G, at 17). 

Further, Paragraph 18 of the policy, entitled “Subrogation,” provides as follows: 
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SUBliOG ATION 

I f  tlic company pays a claim under this Policy, i t  will be subrogated, to the extent 
of such payment, to all the INSURED’S rights of recovery from other persons, 
organizations and entities. ... . 

The Company wi I 1  have no rights of subrogation against: 

A.  Any person or entity, which is a NAMED INSIJI‘CED or an ADDITIONAL 
INSURED; 
B. Any other pcrsoii or entity, which the INSURED has waived its rights of 
subrogation against in writing at the time of loss; ... 

(Anicndcd Notice of Motion, Builder’s Risk liisurancc Policy, Exhibit I, Dcclarations, at 15). 

It is wcll-settled that an insurcr lias “no right of subrogation against its own insurcd Tor a 

claini arising l?om the very risk for wliicli the insured was covered” (North Star Reinsuraiice 

Corporatiou v Coiitiiiental Insurance Companv, 82 NY2d 281, 294 [ 19931; l-’itruzello v Cclco 

Builders, Inc., 304 AD2d 303, 303 [ l ”  Dept 20031). However, “the anti-subrogation bar operates 

only to the exlenl of defciidaiits insurable interest” (St. h i i l  Fire & Marine Insurance Colmpany v 

L.E.S. Subsurface PlunibinE Company, hic., 266 AD2d 139, 139-140 [ 1” Depl 19991; Commerce 

&L hidustry lnsurancc Company v Admon Realty, Tiic. ( I  68 AD2d 321, 322-323 11” Dcpt 1990J)). 

I-Tcrc, Jazz does not contest that Luna and Burgess are subcontractors of TuniedSanta Fe, 

that its builder’s risk insurance policy with Zurich American identifics L~iiia and Burgcss as 

additioiial insureds, and that thc policy itself contains a waiver of subrogation provision 

prohibiting subrogation against both named insureds aiid additional insureds. Tnstcad, Jazz 

contcnds that the action against defendants is riot bar~ed  by anti-subrogation principlcs, becairse 

BUI-~CSS aiid Lima are only entitled to additional insiired status under the policy to the cxtenl 

required by contract 01- subcontracts for the insurcd project, but “only as to their respcctivc 
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iiitcrcsts may appear,” thus limiting their intcrcst to thcir own personal property at  11ic project 

site. 

Howcvcr, although Jazz asserts that dekndaiits’ “respective interests” as additional 

iiisiireds undcr the policy are liiniled to dcfendants’ pcrsoiial property, for example, thcir- tools 

and equipment at thc project site, in fact, the covcragc alhrded undcr the policy hctwccn Ziiricli 

American and Jazz cxtends lo tlic “full replacement value of the Work,” which encompasses 

more tliaii defendants’ per-sonal property. 

Tn addition, the intcntion for thc policy tu cover imore than defcndaiits’ personal property 

at the pro-jcct site is also evidenced in a policy provision entitled Part B-EXCLUSIONS AND 

LTMITA‘TIONS, which clearly provides that [he policy does not insurc “[c]ontractors tools, 

riiachiiicry, plant and equipment including spare parts and accessories, whether owned, loancd, 

hired or lcascd, aiid propcrty oP similar naturc not destined to become a permanent part of the 

INSUlED PROJECT”” (Amcndcd Notice of Motion, Zuiich American Policy, Exhibit I, at 7). 

To adopt plaintiiys coritentiori that deleendants are additioiial insureds only to the extenl of thcir 

insurable interests in their personal propci-ty, and then to cxclude these interests, would negate 

any covcl-age afforded to dcreiidaiits as additional insureds. 

Further, Jazz’s reliance 011 Commerce & Tiidustry lnsurancc Company v Adnion Rcaltv, 

- Inc. ( I  08 AD2d at 321, supra) [or his contention that anli-subrogation does not apply in tlw 

instant case because the damage that occurred was outside the scope ol‘ the insurance policy is 

niisplaced. ln Commcrce & ltidustrv Insurmce Company, tlic cladorsenleiit naming the defeiidarit 

as a11 acitljtioiial insured limited coverage to liabilily arising out o r  the ownership, malnteuance or 

iisc of that part o r  the premiscs which was leascd to the named insurcd. hi that case, anti- 
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subrogation did no1 apply, as the damages arose in an area which was not leased to the nalned 

insured. 

In contrast, in h e  instant case, defendants Burgess arid Luna were atiditional insurcds 

wider Jazz's builder's risk policy, which applied lo the entire loss due to fire, niiiius thc 

exclusiom covered by the policy. l'hLis, defendants Burgess and Luna are also entitled to 

summary judgtnenl disiiiissitig Jazz's complaint becaiise it is barred by the phc ip l e  of anti- 

s t i  brogation. 

CONCLUSION AND ORDER 

For tlic forcgoing rcasoiis, it is hercby 

OlIDERED that, in this second action lor subrogation, dcfcndants Burgess Steel, LLC. 

and Luiia Mcchanical, Jnc.'s motion for summary judgment disniissing plaintirl Jam at Lincoln 

Center's con1plaint is Srantcd, and the complaint is severed and dismissed as to these defendants, 

with costs and disbursements as taxed by the Clerk oCCourt; and it is further 

ORDERED that thc C'lcrk is dirccted to enter judgment accordingly; and it is fiirlher 

ORDERED that the remainder or  the action shall continuc. 

D ATED: March 

1 

' -  y a r o l  Robinson Edriiead, S.S.C 
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