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SUPREME COURT OF THE STATE OF NEd YORK - NEW YORK COUNTY 
J 

, PRESENT: X/A Fd?zE PART &< 
Jusffca 

INDEX NO. 

MOTION PATE 
- v -  

' MOTION SEQ. NO. 0 3  

The following papers, numbered 1 t o  were read on this motion tolfor 
. I  

Notice of Motion/ Order to Show Cause - Affldavlts - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes 0 No 

PAPERS NUMBERED 

Upon the foregoing papers, it la ordered that thio motion %l- e 

Dated: ~\,i--l9+l i'i 
J. s- c. 

Check one: 9 FINAL DISPOSITION NON-FINAL DISPOSITION 
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SUPREME couw OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: €ION. MARILYN SHAFER 
Justice 

PART 62 

ZWEN GU CHANG, 
INDEX NO. 105188/05 

Plaintiff, 
-against- 

ST. 1,UKII’S KOOSEVE1,T HOSPITAL CENTER, & 
CONTINUUM HEALTH PARTNERS, TNC. and 
CONTINUUM HEALI’II PARTNERS, TNC. d/b/a 
ST. I,UIW’S ROOSEVEI,‘I‘ HOSPITAL CENTER, and 
NEW YORK CITY OFFICE OF THE ME131CAL 
EX AM I N 14: K , 

Defendants. 

Thc followiiig papers wcre read on this motion to reargue: PA lJE:IZS NUMBERED 

Ordcr to Show Cause 
Alfidavit of Service 
Memo or Law i n  Support of Motion to Renew and Reargiic 
Affirmation in  Opposi t ion 
IXcply Memo of Law 

Upon the forcgoing papers, this court grants the motion to reargue, and upon 

rcargument, modifics its prior decision. 

Piirwant to CPLR $222 1 ,  plaintiff Zifen Gu Chang (Chang) moves by order to show 

caiisc to reargue and renew this court’s order o f  Novcrnber 16, 2006 (Lhc Order) only insofar as 

thc Order assessed sanctions against Chang’s firm in the ail-iount of $5,000. Chaiig is the widow 

of Harry Chang, who died at [he age of 86 i n  defendant St. Luke’s Roosevelt Hospital Ccntcr 
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(St. Luke’s) and undcrwent an autopsy by the Medical Examiner following allegations by 

Harry’s adult children that his death may have bccn the result of foul play by Chang, their 

stepmother. 

Chang tirought the underlying action against Si. Lukc’s for Iheir negligcnt failure to 

otitain Chang’s consent to the autopsy, a practice repugnant to Chang and allegedly to her latc 

husband, whose religious convictions proscribcd post rriorteni (Order to Show Cause, Exhibit 1, 

p 4). This court I‘ound that, in despatching Harry Chnng’s remains for a11 autopsy, St. Lukc’s had 

complied with its statutory duty to report suspicious deaths to the Medical Examiner, who had 

the discretion to pcrform an auiopsy. Thc Order disinisscd Chang’s emotional distress claim as 

lime-barrcd, and denied Chang’s cross-motion to amend the coinplaint. 

Discussion 

CPLR 9222 I (d) 2 provides that a motion for leave 10 rcargue “shall be hascd upon 

mattcrs of fact or law allegcdly overlooked or misapprehended by the court in determining the 

prior rnotion, but shall not include any inattcrs of fact not oftkrcd on the prior rnotion”(PnhZ 

Eq~i ip ien t  Colp. v Kassis, 182 AD2d 22 [lst  Dept 10921). ‘l’lie purpose of reargument is riot to 

givc an unsuccessful party another opportunity to reargue an issue already dccided or to present 

new nrguinents (Foley v Koclze, 68 AD2d SSS[lst Dept 1979]). CYLR $2221 (e) 2 providcs, i n  

relevant part, that n motion for leave to renew “shall be based upon new facts not offcred on the 

prior motion that would change the prior detcrniiriatioii . . .,” and CPLR $222 1 (e) 3 requires that 

thc niotioii “shall contain reasonable justification for the failure to present such facts 011 the prior 

motion.” 

In addition to or in lieu of awarding costs, the court, i n  its discretion, may impose 

Gnancial s:uictioiis on illly party or attorney in a civil action or proceeding who engages i n  
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frivolous conduct, ;is provided by CPLR $8303-a (a )  and NY Comp. Codes 11. & licgs. Tit. 22 

$130-1.1 (c) (22 NYCIIR). Under 22 NYCRR, conduct is frivolous if (1) it is completely 

without rncri t i n  law and cannot be supported by a reasonable argument for an extension, 

1iiodiCic;ition or revcrsal oPexisting law; or (2) it in  underlaken primarily to delay or prolong the 

resolution or  the litigation, or to harass or maliciously injure another; o r  (3) it  asscrts material 

iactual stateiiienls that are false ( h v y  v Curd Munugetiieizt Corp., 260 AD 2d 27, 34 [ 1“ Dept 

19991). At thc least, conduct during litigation must have a good faith basis ( In  the Matter of 

Werker v D’Aiiibrosio, 6 AD3d 452 [2d Dept 20041). 

The gravarnan of the complaint was ha t  thcre was 110 ob.jective incdical evidence that 

Harry Chang’s death was in ally way suspicious, warranting an autopsy, and, i n  opposition to 

dismissal, that triable issues of fact precluded summary judgment on the question of  whether h e  

autopsy was ncgligent or violatcd Chang’s right of sepulchcr. Here, Chang does not seek to 

rcriew or reargue thc mcrits or the aclion, arguing merely that i t  was not brought or continued i n  

bad faith. 

As a threshold matter, Chang alleges that it was not given notice by St. Luke’s that the 

latter was seeking sanctions against Chang. However, the notice of motion for sununary 

judgment is clear on its Face that the relief sought by St. Luke’s included costs and sanctions 

(Order to Show Cause, Exhibit 14). 

Additionally, Chang argues that new facts, unavailable at the tirnc of the dispositive 

motion, would have supporled Chang’s complaint. After St. Luke’s moved lor suniiiiary 

judgment, the Medical Exainincr releascd an autopsy report concluding that Harry Chang died i n  

a natural manlier caused by “Parkinson’s c h a s e  with recurrent aspiration pncurnonia” (Order to 

Show Cause, Exhibit S ) .  Pursuant to CPLR (e) (3), Chang prodiiced rcasonable justification for 

thc failure to present the autopsy report on the prior motion, as it was not then available. 
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On furiher consideration, this court rinds that while the complaint was without merit in 

law, thcrc is soinc cvidcncc in thc rccord to show that the complaint had a good faith basis. 

Accordingly it i s  

OliDEliED that the motion to renew and reargue is grantcd, and upon reargument, this 

court's prior dccision is rnoditied only to the extent that the award ofcosls and sanctions to 

de1enclant Sl. Luke's Hospital is denieci. 

This reflects the decision of this court. 

Check one: [ X ] FINAL DISPOSITION [ ] NON-FNAL DISPOSITION 
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