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INDEX NO. 05-7804 
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SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

tlon ROBERT W. DOYLE 
JListicc of tlic Supreme Court 

Plaintiff, 

- against - 
hi’ l&Ci LAKb CJROVE, LLC, NEW PLAN 
I+ SC’b L I<E,2L I-\’ I’RUST, INC., LAKE GROVE 
RI~STALIRANT. L L.C d/b/a HOULIHAN’S 
 id 4 . C  . I .  RFS‘IA1JRANT GROUP OF NEW : 
I.ol*:K. I_ L ( . 

: 

Defendants. : 
X 

MOTION DATE 12- 13-06 
ADJ. DATE 2- 13-07 
Mot. Seq. # 003- MotD 

004- MG 

SIBEN & SIBEN, LLP 
Attorneys for Plaintiff 
90 East Main Street 
Bay Shore, New York 11706 

HARRINGTON, OCKO & MONK, LLP 
Attys for Defts NP/I&G & New Plan Excel 
81 Main Street, Suite 215 
White Plains, New York 1060 1 

GIBSON & BEHMAN, P.C. 
Attys for Defts Houlihans & ACE Rest. 
80 Broad Street, 13ti’ Floor 
New York, New York 10004 

L poi1 tl ic Ibl lowing papct-s numbered I to 27 read on this motion for summary judgment ; Notice ofMotioni Order 
1-9: 10-19 ; Answering I O  Show Caiisc ; i t i d  supporting papers 

M*& ‘1 -u,c: tattrtmatterr ) i t  is, 

; Notice of Cross Motion and supporting papers 
\ I‘liti I\ i t s  a n d  ;Lippoi . t i i i !g  papers 20-25 ; Replying Affidavits and supporting papers 26-27 ; Other- ; (=?d 

ORDERED that the motion (#003) by defendants NP/I&G Lake Grove, LLC and New Plan Excel 
I<c,il 4 ri-tist Inc (“the New Plan defendants”) for siunmary judgment on their cross clainis for 
coilti x tual  .inti common-law indemnification over defendants Lake Grove Restaurant d/b/a Houlihan’s 
,ind 4 ( ‘ . F .  1,:cstaurant Group ofNew York, LLC is granted. The request for attorney’s fees is denied. 

ORDERED that the motion (#004) by the New Plan defendants for suniiiiary judgment against 
pI:i~iitifl’and ciimis~,ing all clainis and cross claims asserted against them is granted. 

This , i n  ‘iction for summary judgment by the New Plan defendants in response to a contractual 
indclnnitlcat on claiiii brought against them by Lake Grove Restaurant, LLC d/b/a Houlihan’s and 
1 C’ L Restaurant Cmup of New York, LLC arising out of an accident that took place on the premises on 
\cl,tc’ml>cr I 7 ,  3005 
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Plaintiff. (’aitherine Wisher, testified that on September 13, 2005, as she was walking on a 
sidewalk le;ding to the main entrance of Houlihan’s Restaurant in Lake Grove, she felt her right foot 
being “grabl~ed” and fell. Sometime after her accident, plaintiff observed the walkway was cracked. 
l’laiiitiff testified sl-ic never observed the cracks in the walkway before the accident. John Byme, a 
Impci-ty manager employed by the New Plan defendants, testified that they owned the property at 4000 
Micldlc C’ountry Ito’ad in Lake Grove but leased a freestanding pad site on the property to Houlihan’s. 
\cc’.mting t t )  Byrnl:., Houlih3n’s was responsible for maintaining the leased premises and its sidewalks. 

(. >rlaiido Mariii. the I-estaui-ant’s general manager, testified that he was responsible for inspecting the 
side bvalks u i d  it was “... Houlihan’s responsibility, A.C.E.’s responsibility to maintain that sidewalk ...” 
i-le testified he w;is aware of the cracks prior to plaintiffs accident and advised the area director of 
Haul ihan’s o f  the condition. 

I t  I S  r ieI1 settled that an out-of-possession owner is not liable in negligence for conditions upon 
~ l i c  I,ind ‘iller   rani tcr of  possession and control. Generally, a landlord’s liability for injuries caused by 
(IcI’C‘ct i\’c or cl,ingerou\ conditions upon the leased premises depends upon whether the landlord has 
I erained sufficient control over the premises to be held to have had constructive notice of the condition 
( \CY’ .  Pirtiiueri I’ Stout, 38 NY2d 607, 38 1 NYS2d 848 [ 19761; Ritto v Goldberg, 27 NY2d 887, 3 17 
hY Y2d 36 1 [ 1070 I ) A landlord’s reservation of the right to enter and repair may be deemed to 
constitute sL,fticienl retention of control and to provide the landlord with constructive notice of a 
dct‘c:tive condition, thereby subjecting the landlord to liability (see, Pellegrino v Walker Theatre, Inc., 
127 ADZd 574, 51 I NYS2d372 [1987]; O’NeilvPortAutlzorityofNew YorkandNewJersey, 111 
l t > 2 d  375, - IS0 N Y X d  5 8 5  ( 1  9851). However, it is well settled that a landlord’s limited right of re- 

cnti-)/ does n.>t g ~ \  t‘ iise to liability, unless there exists a significant structural or design defect whlch 
1 iol‘ites a spccitic statiiatory provision (Quirtones v 27 Third City Kiiig Rest., 198 AD2d 23, 603 
9 Y S 2 d  1 3 0  I IO93 I. L C L ~  v Daitz, 196 AD2d 454, 601 NYS2d 294 [ 19931). 

Defetidants I-lave s~ibmitted a copy of the lease executed by the parties, which under Article 
XYII. Secticn 22.01 provides the owner with a limited right of re-entry to show the premises to 
prospectice purchas(:rs during the last six months of the term of the lease, “...and to the extent necessary 
01 appropria e t o  enable owner to exercise all of its rights under this lease ...” 

Tlic lease iil:jo states, in relevant part under section 12.01, Maintenance by Tenant: “ ... Tenant 
\li:il I I ~ e e p  the Leasvd Premises (including all Coninion Facilities thereon [emphasis added]) in first- 
i l ~ j  order and condition, sightly and clean (including maintaining landscaping in a neat and attractive 
l a s h  ton), a n d  shall iiialte all necessary or appropriate repairs, replacements, renewals and betterments 
t liereot: intei lor and exterior, structural and non-structural, and foreseen and unforeseen, ... 7, 

Finall j ,  Article XII, Section 13.03 of the lease entitled “Indemnification” states, in relevant part, 
L!ML ‘. .jt]enant ~ v i 1 1 ,  subject to the provisions of Section 13.04, indemnify and save harmless Owner 

froin and against aiiy and all claims, actions, liability and expense in connection with loss of life, 
bodily iiijiirq ‘ind/oi damage to property arising from or out of any occurrence (I) in, upon or at the 
I c:lh?d Prenllies. ” 

[* 2 ]



0 1 1  ;I iiotion lor  summary judgment the moving party bears the initial burden and must tender 
e\ ic!encc wfiicicnt Lo eliminate all niatcrial issues of fact (Winegrad v NYUMedical Ctr., 64 NY2d 
35 I 487 U‘iS2d 3 10 [ 19851; Andre v Pomeroy, 35 NY2d 361, 362 NYS2d 13 1 [ 19741). Defendants 
!la\ (: met their burclen. While defendants retained a limited right of re-entry, it does not give rise to 
Iinh lity sinc’c no significant structural or design defect has been pleaded or proven. The lease 
\pet iflcalij d c s i p a t e c l  the responsibility to repair and keep the leased premises in good condition to 
I loiilihan ’5. The tc!,timony of Orlando Marin, the general manager, confirms defendants position that 
the rc\ponsibilit> to repair and maintain the sidewalks belonged to Houlihan’s. The indemnification 
21d11se IS cleal and LIn;lnlb1g11oLls. 

l’he hurden f l ic i i  shifts to the noiinioving party to demonstrate that there are material issues of fact; 
lie\\ e\ ci-? iiitfi e conclusions and unsubstantiated allegations are insufficient to raise any triable issues of 
t’act ( \ C Y .  .4lvarc: v Prospect Hosy., 68 NY2d 320, 508 NYS2d 923 [ 19861; Znckerinaii v City of New 
Yorli. 40 Nl’2d 55-7,427 NYS2d 595 [ lc)8@]; Perez v Grace Episcopal Clirrrcli , 6  AD3d 596, 774 
UYS2d 7x5 13004J). 

I’laintil’t‘argiit:5 there are genuine issues of material fact pertaining to New Plan’s obligations 
pursuant to he Icasc agreement, which would preclude New Plan’s motion for summary judgment. 
F I I - S I ~  plaiiitift’argiirs there is an issue of fact as to whether plaintiffs fall occurred in the area deemed to 
!>e a conimoii !Ic!lity subject to the control of New Plan. In support, plaintiff offers Article IX , section 
0.0 I ol’thc lease, entitled “Common Facilities of the Lease Agreement:Controlled by Owner; Required 
Parh ing Spaccs”, vdiicli states, i n  part ... “Notwithstanding anything set out in this Lease to the 
contrary, it 15 agree that ( I )  all common Facilities shall be subject to the exclusive control and 
iiianagement o f  the IOwncr, and the Owner shall have the right at any time (either before, during or after 
[lie i n i t i a l  cclnstruction thereof), once or more often, to change the size, area, level, location and 
;ii-t-aiigeiiieni of the xcess roads, parking areas, and other Common Facilities, to construct buildings and 
other ii11pro7ie1iients thereon and therein (including, without limitation, deck parking facilities on the 
parking a r e ~ ~ s ,  and curb cuts in the access roads ... 7 9  

Fiirtlier. pursumt to section 10.02(B) of tlie lease, ‘‘[tlhe term ‘Common Facilities’ shall mean all 
ai-ea.;, space, cc~ui~~iiieiit and special services in or serving the Shopping Center and their employees, 
agei-its, sci-\mts. custoiiicrs and other invitees, including, without limitation: any open pedestrian malls; 
custonier a n d  employee parking areas and parking lot improvements; access roads, driveways; ... and 
t l iox :  ser\,ing morc than opcn premises within a building, and any of the foregoing which serve the 
c o m m o n  tiic i I ities; plantings; landscape areas; truck serviceways; loading dock area and facilities; 
c o ti I’ t s : ramps: si dcwa I k s. . . ” 

Ncithei o f  thcsc sections of the contract, taken either alone or in combination, raise an issue of fact. 
C’lcai-ly, Sect ion 9.0 I deals &.it11 the owner’s responsibility to maintain the parking lots. Section 
IO.O2( B )  de incs common facilities. While sidewalks may be included in that definition, it is clear that 
thc ~ L L I I C I ’  rcIiiicliiisl-d control and maintenance of tlie sidewalks on the leased premises to Houlihan’s. 

I’l:unti t! iicxt argues that defendant knew or should have known about the cracked sidewalk given 
i t5  pr-o\imi[!’ 10 the parking lot. Plaintiff further argues that Article XXI, Section 21.05 of the lease 
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I \  h t c  11 gi\ c\ the on I-ter- the right to CLIPC defects not corrected by the tenant within 15 days, or 
iniiiicciiatcl~ in tlic ;aw of an emergcncy, imposed a duty upon defendants to repair the cracked 
\ 1 de wa I h 

To conititutc. actual or constructive notice, a defect must be visible and apparent, and it must 
~ ~ 1 s t  for ;I siificicnt length of time prior to the accident to permit its discovery and repair (Cordon v 
Artiericuii Mii.seiciii qf’h’utccral History, 67 NY2d 836, 50 1 NYS2d 646 [ 19861; Bykofskv v 
F’al~ll~crrirrr ’:i Siipemurkets, Iiic., 2 10 AD2d 280, 619 NYS2d 760 [ 19941). Liability can be predicated 
onlj upon fiit lure ofthe defendants to remedy the daiiger after actual or constructive notice of the 
i.onditioti (Piacqiiiidio 1’ Recirie Realty Cory. 84 NY2d 967, 622 NYS2d 493 [ 1994]), and a plaintiff 
iiiilst pix)\ c t h i t  the tlefendant’s negligent conduct was a proximate cause of her injury (see, Sitiith v 
Z ’ c w  1‘or.k Ci[y Hoinsing Autli., 26 I AD2d 390, 689 NYS2d 237 [ 19991; Miller v State of New York, 62 
UJ’2d 500.  - 7 8  N Y S 2 d  829 [ 19841). 

Accepting all ofthe evidence offered by plaintiff as true for the purposes ofthis motion and 
;iccot cling t i c  I- the benetit of the most favorable inferences that can be drawn therefrom, any finding that 
defendant\ had notice, either actual or constructive, of the condition of the sidewalk and that the defect 
c.\isrcd tht- a sutticicnt period of time before plaintiffs fall to enable defendant to remedy it would call 
1 0 1  \ixctiI;ifioti ( \ C Y > ,  Ciiiirpmella v 2955 Corp., 300 AD2d 427, 751 NYS2d 588 [2002]). 

1 3 ~  .i oii the evidence presented herein, defendants have clearly established their prima facie 
c‘ntitlcnieiit to \uiiimai-y jiidgnient as a matter of law (Zcickernzan v Cily of New York, 49 NY2d 557, 
a27 UYS2d 5 0 5  I I (WO]).  

Accordingly. delkndants’ motion for suniniary judgment on their cross claims for 
indcmnilication IS granted. Defendants’ motion for summary judgment against plaintiff and dismissing 
A I !  claims and cro\\ claims against them is also granted. The request for attorney’s fees is denied. 

____ FINAL DISPOSITION 
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