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INDEX NO. 03-2062 1 
CAL NO. 06-01803-MV 

SUPREME COURT - STATE OF NEW YOFK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

f-lol1. ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
WEILEN M U  and J.4MES WANG, 

Plaintiffs, 

against 

1- IN ANC I A Id SERVICES VEHICLE TRUST 
'111 d S.  (3 LASS E R- M A  Y RSOHN , 

MOTION DATE 10- 18-04 
ADJ. DATE 1-5-07 
Mot. Seq. # 005 MG; CASEDISP 
Mot. Seq. # 006 XMG 

SIBEN & SIBEN 
Attorneys for Plaintiffs 
90 East Main Street 
Bay Shore, NY 11706 

NICOLINI, PARADISE, et al. 
Attys for Deft Financial Services 
114 Old Country Road 
Mineola, NY 11501 

PICCIANO & SCAHILL, P.C. 
Attys for Deft Glasser-Mayrsohn 
900 Merchants Concourse, Suite 3 10 
Westbury, NY 11590 

Upon Iic fi)llowing papers numbered 1 to 33 read on these motions for summary iudgment ; Notice of 
13 - 15 ; 

; Other 
\ l o ~ i o n ;  Ordcr 1 0  Show ~('ause and supporting papers 
. \ n ~ w ~ x i n g  Affidavits a i i t l  supporting papers 
_____I : (:** ) it  is, 

1 - 12 : Notice of Cross Motion and supporting papers 
16 - 3 1 ; Replying Affidavits and supporting papers - 32 - 33 

ORDERED that defendants inotions for summary judgment dismissing the claims against them 
on the groiintl that  the action is barred by Insurance Law $5 104, as plaintiff Weilin Mu did not sustain a 
SC~-IOI.IS injury within the meaning of Insurance Law $5102 (d), are granted to the extent set forth herein; 
and i i  is 

ORDERED that the cause of action for property damages is severed and continued. 

This i ction was commenced to recover damages, personally and derivatively, for injuries and 
propcity loss allegedly sustained as a result of a rear-end collision that occurred on the Long Island 
I.\cplv:ssway on December 1 ,  2002. Plaintiff Weilin Mu, the driver of one of the vehicles, alleges in the 
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bill o f  particulars that she sustained various personal injuries in the accident, including a soft tissue mass 
i n  h 21- left finger relquiring excisional biopsy; left carpal tunnel syndrome; and subacromial bursitis with 
3 ro tator cuf’f strain in tlie left shoulder. The bill of particulars further alleges that plaintiff underwent 
ambulatory surgery on May 12, 2003 to correct the injury to her left finger; that she was totally disabled 
froni the date of’ surgery to May 23,2003; and that she remains partially disabled. 

Defendants now move for suinniary judgment dismissing the claims against them on the ground 
that plaintiff’ M u  IS precluded by Insurance Law 95 104 from recovering for non-economic loss, as she 
did not sustain a “serious injury” within the meaning of Insurance Law $5 102 (d). Defendants’ 
~~ib i i i i~s ions  i n  support of the motions include copies of tlie pleadings; a transcript of plaintiffs 
deposition ttstimony; and sworn medical reports prepared by Dr. Richard Pearl, Dr. Jay Nathan, and Dr. 
1 l a i - ~ y  Lcfi owit/. At defendant S. Glasser-Mayrsohn’s request, Dr. Pearl, a neurologist, and Dr. 
Natlian, an cirthopedist, examined plaintiff in February and March 2006. Dr. Lefkowitz, a radiologist, 
conducted a i indeprndent review of a CT scan of plaintiffs cervical spine performed by Stony Brook 
Medical Imaging i n  March 2003. 

Plaii- tiffs oppose the motions, arguing that defendants failed to submit objective medical 
ideiicc demonstrai:ing that plaintiff Mu did not sustain a pemianent consequential or significant 

Iimiiation of‘use of her left hand, left shoulder and cervical spine as a result of the accident. Plaintiffs 
argue that dcfendaiits also failed to show that plaintiff Mu did not sustain a nonpermanent injury within 
the 90/ 1 80 category. Alternatively, plaintiffs assert that the affirmed medical report and records of Dr. 
I?iward Waiig raise a triable issue as to whether plaintiff sustained permanent and significant limitation 
of uxe of the cervical region and tlie left shoulder due to injuries suffered in the accident. 

Insurance Law 9 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
dismembernient; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
orgaii. member, function or system; permanent consequential limitation of use of a body organ or 
member; significani limitation of use of a body function or system; or a medically determined injury or 
i nip1 irment of a nor1 -permanent nature which prevents the injured person from performing substantially 
,111 ol’the material acts which constitute such person’s usual and customary daily activities for not less 
than ninety cays during tlie one hundred eighty days immediately following the occurrence of the injury 
o r  inipairtnent.” 

.4 defkndant !;eeklng summary judgment on the ground that a plaintiffs negligence claim is 
barred under the No-Fault Insurance Law bears the initial burden of establishing a prima facie case that 
the plaintiff did not sustain a “serious injury” (see, Toure v Avis Rent A Car Sys., 98 NY2d 345, 746 
YY S2d 865 120021: Caddy v E’ler, 79 NY2d 955, 582 NYS2d 990 [ 19921). When a defendant seeking 
siiminary judgment based on tlie lack of serious injury relies on the findings of the defendant’s own 
witnesses, “tliose filldings must be in admissible form, i.e., affidavits and affirmations, and not unsworn 
reports” to demonstrate entitlement to judgment as a matter of law (Pagano v Kingsbury. 182 AD2d 
268, 270, 5 8 7  NYS2ld 692 [2d Dept 19921). A defendant also may establish entitlement to summary 
1 udgrnent using the plaintiffs deposition testimony and medical reports and records prepared by the 
plaintiff’s OMW physicians (see, Frugule v Geiger, 288 AD2d 431, 733 NYS2d 901 [2d Dept 20011; 
Tom:’s v klidielctti, 208 AD2d 5 19, 616 NYS2d 1006 [2d Dept 19941; Craft v Bruntuk, 195 AD2d 438, 
b00 KYS2d 2 5  1 [2d Dept 19931; Pugaito v Kingsbury. szipra). Once a defendant meets this burden, the 
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plaiiitiff m u j t  present proof in admissible form which creates a material issue of fact or demonstrate an 
acceptable excuse for failing to meet the requirement of tender in admissible form (Caddy v Eyfer, 
~iipi-u: Puguiio v Kingsbury, szip~-cr; see, Grusso v Aizgerami, 79 NY2d 813, 580 NYS2d 178 [1991]; see 
: ~ e i i c w l l ~ ~ .  Zirckertnun v City of New York, 49 NY2d 557, 427 NYS2d 595 [ 19801). 

The evidence presented by defendant Glasser-Mayrsohn establishes prima facie that plaintiff Mu 
did not  suffcr a serious injury as a result of the accident (see, Husrter v Budnik, 35 AD3d 366, 826 
NYS2d 387 [2d Dept 20061; Meefy v 4 G’s Truck Renting Co., 16 AD3d 26,789 NYS2d 277 [2d Dept 
200:5]; Ahraliamson v Preitzier Car Rental of Sttzitlztown, 261 AD2d 562, 691 NYS2d 83 [2d Dept 
IO991). At ;i deposition conducted on January 23, 2006, plaintiff testified that the accident occurred on a 
Sunday, thal she first sought medical attention from her family doctor the next day, and that she only 
missed one clay of work immediately after the accident. She testified that about one week after the 
accident she developed a lump at the tip of her left middle finger about one week after the accident. 
I’laintifftestitied that did not seek any treatment for her injuries again until March 2003, at which time 
die hegan treating with a neurologist, Dr. Poole, for pain and numbness in her left shoulder, arm and 
hand. She testitied !hat around the same time she also started treating with an orthopedist, Dr. Edward 
War g,  who perfornied surgery on her left middle finger in May 2003, and treated her shoulder pain with 
; i n  iiijection of hydiocortisone. Plaintiff testified that she missed two to three weeks of work following 
the burgery on her finger, and that she has had decreased sensation in the top portion of the finger since 
t!ic >urgery Plaintiff also testified that after her hand surgery she did not seek medical care for her 
d i o ~  lder until  April 2005, and that such care was limited to an injection of hydrocortisone into her left 
hoL Ider. Finally, plaintiff testified that she has not had any problems with her left wrist as a result of 
the xcideiit 

Dr Nathan’s sworn report states that plaintiff presented with complaints of pain in her left 
yhoLilder and left hand, numbness in her left middle finger, and difficulty bending and lifting. It also 
notes that pl;1intiffreported having surgery on her left middle finger in May 2003. The report states, 
;imo ig othei things that there was no tenderness, heat, swelling, erythema or effusion in the upper 
cxtremities; that plaintiff exhibited full range of motion in her shoulders, elbows, wrists and hands; that 
objective testing of the shoulder region for rotator cuff tear and for impingement or rupture of the 
iupr,ispinatus muscle was negative; and that objective testing of the wrist/hand region for nerve 
coni~~ress~oii, carpal tunnel syndrome, tenosynovitis and osteoarthritis was negative. It states that 
plaii itiff denionstratcd normal joint function in her cervical and lumbar regions, and that the straight leg 
raise test waj iiegatiiv‘e i n  both the sitting and supine position. It states that plaintiffs gait, motor 
ytrcngth, anc reflexes were normal, and that plaintiff was able to get on and off of the examining table 
witlilxit difticulty. ‘The report also states that plaintiffs sensation was normal, except for decreased 
sens,ition i n  her left middle finger. Dr. Nathan concludes that plaintiff suffered sprains to her shoulder 
illid lumbar region, that such iiijuries have healed, and that she is capable of working without 
I estrlctlons. 

Similarly, Dr. Pearl’s report states that plaintiff demonstrated normal range of motion in her 
cervical and lumbar regions; that there was no evidence of paravertebral tenderness or spasm; that the 
straight leg raise test was negative; and that Tinel’s sign was negative at the wrists and elbows. It states 
that plaintiff had normal motor strength and tone in her extremities, that her deep tendon reflexes were 
nomial, and that was no evidence of atrophy or fasciculations. Dr. Pearl’s report states that plaintiffs 
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sen:,ation w a s  intacl to pin prick, light touch, vibration, and joint position sense, except for decreased 
pin prick sensibi1it:y distal to a scar on the left middle finger. Dr. Pearl opines that plaintiff sustained a 
cer\ ical spr,iin, \>liich has resolved, and injuries to her left hand and shoulder. Although deferring 
conclusions regarding the condition of plaintiffs left shoulder and hand to an orthopedist, Dr. Pearl does 
conclude that plaintiff’s examination revealed no evidence of carpal tunnel syndrome. 

The burden, therefore, shifted to plaintiffs to raise a triable issue of fact (see, Caddy u Eyler, 
supra). A plaintiff claiming injury within the “limitation of use” categories must substantiate his or her 
complaints of pain with objective medical evidence showing the extent or degree of the limitations of 
mo\.ement and their duration (see, Luridffa v Yui Miiig Lau, 32 AD3d 996, 82 1 NYS2d 642 [2d Dept 
200(1]: Cerisier v T’lzibiu, 29 AD3d 507, 815 NYS2d 140 [2d Dept 20061; Meyers v Bobower Yeshiva 
Biiei Zioir, 20 AD3tl456, 797 NYS2d 773 [2d Dept 20051). He or she must present medical proof 
contempora ieous with the accident showing the initial restrictions in movement or an explanation for its 
~)nll!jsIoIi (.we. Bell v Raiiteuii, 29 AD3d 839, 8 14 NYS2d 534 [2d Dept 20061; Suk Chirig Yeuitg u 
Rojm,  18 AD3d 863, 796 NYS2d 661 [2d Dept 20051; Ifracli u Neiinan, 306 AD2d 380, 760 NYS2d 
866 [ 2d Dept 200311 I, as well as objective medical findings of limitations that are based on a recent 
ewnination ofplaintiff(see, Larufla u Yui Mirig Lau, supra; Murray v Hartford, 23 AD3d 629, 804 
NYS2d 416 [2d Dei)t 20051, lv deizied6 NY3d 713, 816 NYS2d 748 [2006]; Batista v Uliuo, 17 AD3d 
494, 795 NJ’S2d 54 [2d Dept 20051; Kauderer v Peitta, 261 AD2d 365, 689 NYS2d 190 [2d Dept 
1 OW]). !!I adtiition. a plaintiff claiming serious injury who terminates treatment after the accident must 
oftki- a reascnable explanation for having done so (Poinnzells v Perez, 4 NY3d 566, 574, 797 NYS2d 
380 [2005]:  st^. Joseplt v Layize, 24 AD3d 516, 808 NYS2d 253 [2d Dept 20051; Ali v Vasyuez, 19 
~IDZld 520, -797 NYS2d 528 [2d Dept 20051; Batista v Oliuo, supra). 

Contrary to the assertions by plaintiffs’ counsel, the sworn medical evidence offered in 
opposition is insufficient to raise a triable issue of fact as to whether plaintiff sustained an injury within 
either the signi ticant limitation of use category or the 90/180 category. Significantly, Dr. Wang’s report 
states, among other f.hings, that plaintiff demonstrated full range of motion in all of her extremities and 
i ti hcr cervical region, as well as full motor strength in her extremities, at her initial examination in 
March 2003. I t  statcs that plaintiff had a mobile mass over the distal interphalangeal joint of the left 
middle finger. and that plaintiff reported pins and needles in the left hand during testing for nerve 
compression. I t  alsc~l states that objective testing of the left shoulder suggested rotator cuff disease. Dr. 
Wang’s repcrt statems that his diagnoses after the first examination of plaintiff was median nerve 
neuropraxia, a temporary nerve condition, in the left hand; left rotator cuff strain; and a tissue mass in 
the left finger. I t  states that physical therapy was prescribed for plaintiffs left shoulder injury, and that 
surgery was performed on the left middle finger to remove a benign fibrous tissue mass. 

F~i-thct-, Dr. ‘gang’s report indicates that at a follow-up visit in June 2003, plaintiff reported that 
her let1 shoulder was feeling better and that the numbness in her left finger had resolved. It states that 
i~laintiffhad normal range of motion in her left shoulder and hand; that she had normal range of motion 
in all extremities and her neck; that objective testing of the left shoulder for subacromial impingement 
;ind rotator cuff‘ tendonitis was negative; and that she had normal sensation in her left middle finger. 
The report states thal a diagnosis of left rotator cuff tendonitis was made after an examination in 
(ktober 200.3, when plaintiff reported intermittent left shoulder pain and objective tests suggested 
i atator cuff pathology. However, the report also states that plaintiff demonstrated full joint function, 
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normal niLiscle strength and no sensory deficiencies in her upper extremities during the October 2003 
cxaiii. According to the report, plaintiff was examined again by Dr. Wang in February 2004 and in May 
2005. At both of these examinations Dr. Wang determined that plaintiff had full range of motion and 
normal strength i n  her upper extremities, and that clinical tests for subacromial impingement, rotator 
cuff’ pathology and supraspinatus dysfunction were negative bilaterally. As provocative testing during 
the May 2006 elicited complaints of tenderness over the acromioclavicular joint of the left shoulder, Dr. 
Wang diagnosed plaintiff as having chronic acromioclavicular joint irritation and recurrent left rotator 
cuff irritation. and opined that such conditions would likely cause chronic shoulder pain unless plaintiff 
decided to  iindergo surgery. Further, Dr. Wang opines that the mass in plaintiffs left middle finger, 
which was tliagnoscd as a fibrolipoma, “is most likely not due to the car accident of December 1,2002.’’ 

T~LI! , ,  Dr. Miang’s report is insufficient to raise a question as to whether plaintiff suffered a 
pen-ianent conseqiicntial or a significant limitation of use of her cervical spine or her left shoulder, as it 
fails to indicate any restrictions in joint function as a result of the alleged injuries (see, Iusnzeiz v 
Konopku. 
85 1. 828 N\’S2d 1 :!8[2d Dept 20061; Ruizzie v Abdul-Mussilz, 28 AD3d 447, 8 13 NYS2d 473 [2d Dept 
200(1]; AIvu~ez v G,reeis, 304 AD2d 509, 758 NYS2d 128 [2d Dept 20031). Rather, the report states that 
while plaint il‘i’coiiirilained of pain, she exhibited “normal range of motion” in her cervical region and 
left ~;houlder, as \vel1 ;is normal joint function, muscle strength and sensation in her upper extremities. 
There alw i v  no inclication i n  Dr. Wang’s report that plaintiff suffered a “medically determined injury” 
that prevented her fimi performing substantially all of her usual daily activities for at least 90 days of 
the , 80 days after the accident. Further, Dr. Wang’s conclusion that the tumor on plaintiffs left middle 
iingcr was “likely not due to the car accident” controverts the allegations in the pleadings that such 
condition w,is caused by the accident. 

AD3cl , 2007 WL 766192 [2d Dept, March 13, 20071; Zinger v Zylberberg, 35 AD3d 

As to the remaining medical evidence offered by plaintiffs, the sworn report of Dr. Poole, 
p l a i i i t i f f  s treating iieurologist, states that electromyography (EMG) and nerve conduction velocity 
( N C V )  studies ol’plaintiff’s upper extremities conducted in March 2003 were normal. The sworn 
iqor t s  prep,ired by Dr. Chernoff, an orthopedist, state that he examined plaintiff on April 4, April 1 1, 
and May 30. 2003, during which time she complained of left shoulder pain and left arm numbness. As 
to plaintiff’s lefi shoulder, the reports state that plaintiff exhibited “170 degrees of shoulder elevation,” 
posii ive impingement sign, and “good internal and external rotation.” Dr. Chernoff s May 30,2003 
fhl low-up report contains the diagnoses of impingement syndrome of the left shoulder with bursitis, 
lowtr back pain, and mild sciatica, yet the cause of these conditions is not addressed. An MRI report 
conceiiiing plaintiffs left shoulder dated April 10, 2003 states that the scans revealed “slight chronic 
impingement syndrome upon the supraspinatus muscle-tendon complex,” “slightly heterogeneous signal 
:vi th i n  thc siipraspiiiatus tendon, suggestive of slight degeneration and/or slight tendinits,” minimal 
\M elling of the subacromial-subdeltoid bursa, and no evidence of rotator cuff tear or glenoid labral tear. 
4 CT report concerning plaintiffs cervical spine states simply that plaintiff appears to have a mild to 
modlxate di$c bulgy at level C6-C7 of her cervical spine. 

Dr. C’herofYs reports are insufficient to defeat summary judgment, as his last examination of 
plairtiffocciirrcd in May 2003 (see, Mejiu v DeRose, 35 AD3d 407, 825 NYS2d 722 [2ci Dept 20061; 
Burgos v Vurgus, 33 AD3d 579, 822 NYS2d 297 [2d Dept 20061; Yukribov v CG Trans Corp., 30 
4D3d 509. 8 17 NYS2d 353 [2d Dept 20061; Suk Clziizg Yeuizg vRojus, 18 AD3d 863, 796 NYS2d 661 
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I2d Dept 201151). Further, his reports do not indicate the objective tests performed during plaintiffs 
cxatninations or ho~v the finding of 170 degrees of shoulder elevation was calculated (see, Murray v 
Hurtjurd, 2.! AD3d 629, 804 NYS2d 416 [2d Dept 20051, Iv denied 6 NY3d 713,816 NYS2d 748 
120(;16]; Ersop v C’uriuno, 307 AD2d 95 1, 763 NYS2d 482 [2d Dept 20031; Kassinz v Ci@ of New York, 
208 AD2d 43 I .  748 NYS2d 265 [2d Dept 20021; Delgado v Hakinz, 287 AD2d 592,732 NYS2d 233 
[ 2cl ilept 300 11; Su,inte-Airize v Hu, 274 AD2d 569, 7 12 NYS2d 133 [2d Dept 20001). They also do not 
contain an assessnient of the significance or permanency of plaintiffs injuries (see, Bennett v Gertas, 
$ L i p  LI), or discuss the nature and extent of treatment provided to plaintiff (see, N k o n  v Muntaz, 1 AD3d 
329, 766 NJ’S2d 593 [2d Dept 20031; Sinitlz v Askew, 264 AD2d 834, 695 NYS2d 405 [2d Dept 19991). 
The affirmed MRI ;ind CT reports prepared by plaintiffs treating radiologists are insufficient to raise an 
ism: as to tlie causo or significance of plaintiffs alleged shoulder and cervical injuries, and the 
I’MWNCV jtltdies show normal nerve hmction in her upper extremities. In any event, it well 
esralilishcd that the mere existence o f a  herniated or bulging disc, in and of itself, is not evidence of a 
w ~ o u s  injuiy (.see, Umartzor v Pinerlu, - AD3d -, 2007 WL 1016894 [2d Dept, April 3, 20071; 
/ris~~reri v Konopku. siipi-a; Yukubuv v CG Trans Corp., supra; Kearse v New York City Tr. Autlz., 
S U / Y U ) .  and {hat a plaintiff’s subjective complaints of pain are insufficient to raise a triable issue of fact 
(see). Ranzie v Abdul-Massilt, supra; Kiizclrler v Cruz, 22 AD3d 808, 802 NYS2d 754 [2d Dept 20051; 
C~w~1runo v :Tlieriris,tokleous, 22 AD3d 700, 804 NYS2d 401 [2d Dept 20051; Barrett v Howlarid, 202 
1\I>ld 383, 008 NI’S2d 681 [2d Dept 19941). 

Accc~rdingly. the motions for summary judgment are granted to the extent that the causes of 
x u c l n  seeking dam;iges for personal injuries are dismissed on the ground that plaintiff Mu’s injuries do 
not incct tlic serious iiijury threshold. 
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