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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 24 

C.Y.,  

Plaintiff, 

-against- 

H.C., 

I 
I 
I Motion Seque 

rJw, I 

I Wiun - Defendant. 

Richter, 3. :  

Plaintirf C Y .  and defendant H.C. were involved in a personal relationship from the spring of 

200 I until December 2005, In this action, CY. asserts claims for assault, battery, proiiiissory estoppel, 

unjust enrichment, ouster, infliction of emotional distress and attorney’s fecs. In this motion, I-I.C. 

moves to dismiss most of the causes of action in the complaint and seeks to limit the scope of others 

based on the statute o€ limitations.’ 

The fourth cause of action is for promissory estoppcl. In order to state a claim for promissory 

estoppel, the plaintiff must prove, inter alia, “an oral promise that is sufficiently clear and 

unambiguous”. N. Y. City Health & Hospitals Corporution v. Si. Burnabns Hospitul, 10 A.D.3d 489 

( l g t  Dept. 2004). Here, C.Y.’s complaint fails to plead that any oral promise was niade by H.C., Ict 

alone a clcar and unambiguous one. CY. contends that the “promise” is contained in the deed 

transrering the townhouse to the parties. However, a written deed is not an oral representation. 

Furthermore, the deed language is not a promise at all but rather a legal desciiption of title and 

ownership of the property. C.Y.  has pointed to 110 case law that sustains a claim ofpromissory estoppel 

based on the language of a deed. Nor is there any merit to C.Y.’s claim that thc parties’ Certificate of 

Domestic Partnership, which is a standard government form, constitutes a promise concerning 

With the consent of the parties, thc Court severcd the first cause of action sceking partition 
ofthe parties’ jointly owned townhouse from the remainder ofthe action. A trial on that claim was held 
and on May 30, 2007, this Court rcndered ils dccision. 

I 
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ownership of any property the parties had. Ln the absence of an allegation of an oral promise, thc cause 

of action for promissory estoppel must be dismissed.2 

In thc fifth cause of action, C.Y. alleges that H.C. was unjustly enriched due lo C.Y.’s 

contributions to the upkeep, expenses and improvements to the townhouse they both owned. As a 

result, CY.  demands judgment against H.C. to recovcr a one-half undivided inlerest in the property. 

“A cause oP action for unjust enriclment is stated where plaintiffs have properly asserted that a bcncfit 

was bestowed , . . by plaintiffs and that defendants will obtain such benetit without adequately 

compensatingplaintiffs tlicrefor”. Sergeanis Benevolent Association Annui[y Fund v. Rend ,  19 A.D.3d 

107 (1” Dept. 2005). Here, C.Y.’s cause of action for unjust cnrichment bascd on her alleged 

contributions to the premises is merely duplicativc of the cause of action [or partition. Since the 

equitable remedy of partition provides CY.  with the ability to obtain her fair share of the premiscs, the 

equitable claim for unjust enrichment must be dismissed. See, e.g.,Cooper, Barnundo, Hechl B 

Longworth, LLP v. Kuczinski, 14 A.D.3d 6 (2d Dept. 2005)(disrnissing unjust cnrichrnent claim as 

duplicative of a breach of contract claim). For the same reasons, C.Y.’s seventh cause of action for 

ousler is also dismissed since the partition claim allows C.Y. to be compensatcd for any ouster that 

occurred . 

In the sixth cause of action, C.Y. seeks to recover under a theory of unjust enriclmient for 

“services rendcred” to H.C. Specifically, C.Y.  maintains that during thc parties’ relationship, slie cared 

for and helped parent H.C.’s two children, planned some renovations to the parties’ home in which they 

lived together, and did household chores for her partncr and the children during the relationship. She 

argues that it would be inequitablc if she were not compensated for her services. This claim iiiust be 

In light of the arguments proffered at the partition trial concerning the parties’ allcged 
promises and the deed language, the promissory estoppel claim may duplicate the partition claim. 
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dismissed because New York law does not recognize a cause of action by cohabitating parties seeking 

remuneration for such activilies under a theory of implied contract or unjust enrichment. Morone 17. 

Morone, 50 N.Y.2d 481 (1980); Potter v. Davic, 275 A.D.2d 961 (4t’’ Dept. 2000); Malos v. Gadrrzcciz, 

173 A.D.2d 442 (2d Dcpt. 1991); Soderholm v. Kost-v, 177 Misc.2d 403 (Sup. Ct. Cheniung Cty. 1998). 

Moreover, although Morone recognized that a cause of action for services rendered in a 

relationship can bc sustained where there is an express agreement, the complaint here does not allege 

any exprcss promise by H.C. to pay C.Y.  any specific amount for pai-ticulal- sei-vices. Indeed, h e i x  is 

nothing in the complaint to suggest that the parties discussed monetary compensation at all for C.Y.’s 

efforts or her performance of family functions. Finally, there is no merit to C.Y.’s claim that the 

parties’ Certificate of Domestic Partnership constitutes an express agreement for the paymcnt of the 

services allegedly rendered. Indeed, C.Y. does not point to anything in the Certifkate or the law which 

created thc domestic partner registry which would indicate that mere registration crcates an express or 

implied promise of financial compensation for the types of household activities identified by C Y .  in 

her complaint. Thus, the sixth cause of action for unjust enrichment is dismissed. 

Next, H.C. contends that the assault and battery claims must be dismissed to the extent thcy 

relate to incidents that occurred more than one year before the filing of thc complaint. It is well-settled 

that the torts ofassault and battery are governed by a one year statute oflii-riitations. C.P.L.R.  3 2 15131. 

Nevertheless, C.Y. argues that H.C. should be equitably cstopped from asserting thc statute of 

limitations defense to these claims. However, the complaint fails to allege sufficient facts to show that 

C Y .  was induced by fraud, misrepresentations or deception to refrain from filing suit carlier. SEE 

Zumpano v. Quinn, 6 N.Y.2d 666 (2006). Nor do the factual allegations in the complaint establish that 

C.Y. reasonably relicd on any such misrepresentations in failing to bring her claims timely. Id. Thus, 

the doctrine of equitable estoppel is inapplicable under thc facts as pled in the complaint and the claims 
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of assault and battery are dismisscd to the extent they relate to incidenls more than one year berore the 

filing date. See Ross v. Louise Wise Services, Inc., 28 A.D.3d 272 (1" Dept. 2006). 

The eighth cause of action alleging intentional infliction of emotional distress is dismissed as 

duplicative of the assault and battery claims. See Leonard v. Reinhunlt, 20 A.D.3d 510 (2d Dept. 

2005)(cause of action alleging intentional infliction of emotional distress dismissed as duplicative of 

the causes of action alleging assault and battery); see also 164 Mulberry St. Corp. v. Columbia 

University, 4 A.D.3d 49 (1" Dept. 2004)("if another traditional lort claim is pleaded and sustained, there 

is authority that the tort of intentional infliction oPemotiona1 distress mcrely duplicatcs the traditional 

tort and must be dismissed"). Finally, the ninth cause of action for attorney's fees is dismissed in the 

abscnce of an agreement between thc parties or statutoly authority pcrmitting such fees to be a ~ a r d e d . ~  

H.C. shall serve and file an answer to the assault and battery causes of action that relate to 

incidents within a year of the filing ofthe complaint, which are the only claims remaining in the action, 

within 20 days of the date of this decision. The parties shall appear for a preliminary conference on 

July 19, 2007 at 2: 15 p.m. 

This constitutes the decision and order of the Coua. i? 

June 2 1,2007 

JUN 2 2 2007 

C.Y.  does not oppose dismissal of this cause of action. 
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