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Plaintiffs, OPLNXQEJ 

-against- 

fees on fees. Defendant counterclaims for damages for negligence/legal malpractice, breach of 

fiduciary duty, breach of contract, and violation of the Code of Professional Responsibility. 

Plaintiffs move for dismissal of the counterclaims, pursuant to CPLR 3211 and/or 3212, and 

summary judgment on the complaint. 

On a motion pursuant to CPLR 321 1 (a) (1) and (7), a pleading must be liberally construed, 

the factual allegations therein must be accepted as true, the pleader must be given the benefit of all 

favorable inferences therefrom, and the Court must decide only whether the facts alleged fall under 

any recognized legal theory (Leon v Martinez, 84 NY2d 83.87-88 [1994]; Wiener v Lazard Freres 

& Co., 241 AD2d 114,120 [lst Dept 19981). To succeed on a CPLR 321 1 (a) (1 )  motion to dismiss, 

the documents upon which the movant relies must definitively dispose of the cause(s) of action of 

the opposing party (Fischbach & Moore v Howell Ca, 24-0 AD2d 157 [l"Dept 19971). 

A party moving for summary judgment must demonstrate his, her, or its entitlement thereto 

as a matter of law, pursuant to CPLR 3212 (b) (JMD Holding Corp. v Congress Fin. Cop.,  4 NY3d 
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373,382 [2005]). To defeat summaryjudgment, the party opposing the motion must show that there 

is a material question(s) of fact, which requires a trial (Zuckerman v City oJNew York, 49 NY2d 557, 

562 [1980]). 

The counterclaim for breach of fiduciary duty gows of the same facts and seeks the same 

relief as the legal malpractice claim. Thus, it should be dismissed, pursuant to CPLR 321 1 (a) (7) 

(Wed, Gotshal & Manges, LLP v Fashion Boutique of Short Hills, Iiic., 10 AD3d 267,271 [l" Dept 

20041). So should the breach of contract counterclaim because it is a restatement of the legal 

malpractice claim (Sage Realty Corp. tr Pruskuuer Rose, 251 AD2d 35,38-39 [ 1'' Dept 19981). Thc 

counterclaim based on the alleged violation of the Code of Professional Responsibility also fails to 

state a cause of action and thus must be dismissed (Shupiro v McNeil, 92 NY2d 91,97 [1998]). 

Plaintiffs have demonstrated that an account was stated with defendant (SaLans Hertqfeld 

Heilbronn Christy & Veiner v Between Bread E., 290 AD2d 381,381-382 [l" Dept 20021; Shea & 

Gould v Burr, 194 AD2d 369, 371 [lst Dept 19931). Defendant has not shown that there is any 

question of fact regarding such cause of action. That Ms. Rothberg may have stated that collecting 

attorney's fees in the prior action ww "a slam dunk", which she denies, does not defeat the claim. 

Defendant did in fact receive an award of fees, just not in the amount sought. Plaintiffs did not 

commit legal malpractice (see Durby & Darby v VSI I d ,  95 NY2d 308,313 [ZOOO]) based on Ms. 

Rothberg's failure to definitively advise defendant that it would not recover a larger amount of its 

fees, in light of the debatable advise that she gave and the recent decision in AMCO ZntZ. v h n g  Is. 

R.R. Co, (302 AD2d 338 [2"d Dept 2003]), which was yet to be interpreted by trial courts (see 

Bistricer v Singer, Bienerzstock, Zamansky, Ogele & Selengut, LLP, 14 AD3d 468, 469 [ 1'' Dept 

20051). 
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Therefore, by this court’s decision and order of June 19,2007, plaintiffs’ motion has bttn 

granted to the extent of dismissing the counterclaims and awarding plaintiffs summary judgment 

against defendant on the second cause of action in the complaint in the amount of $1 11,802.36, plus 

interest from the date sought of November 8, 2005. Pursuant to CPLR 8106 and 8202, plaintiffs 

have been awarded $100 motion costs against defendant. Finally, defendant should not use gender- 

biased language, i.e. “her” on page 20 of defendant’s Memorandum of Law should have been “her 

or him” or “him or her.” 

Dated: New York, New York 
June 20,2007 RICHARD F. BRAUN, J.S.C. 
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