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The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits _- 

Cross-Motion: Yes No 

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

SOORDERED , 

Dated: q /A- &- 
ROLAND0 ‘I, Ac0STb.s. c. 
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SUPREME COURT OF 'I'H E STATE OF NEW YORK 
COUNTY OF NEW YOKK: PART 61 

M&B Joint Venture, Inc., DEClSION/ORDER 

Plaintiff, hdex No. 115741106 

- against - Seq. No. 1 

P.H. Realty Associates L I X ,  Penthouse lnternalional, 
Inc., Laurus Master Fund, Ltd., Laurus Master Fund, 
Lid., as agcnt, 14-16 East 67'h Street Holding Corp., 
Newman & Newinan, P.C., New York Statc Department 
of Taxation and Financc, New York City Department 
of Fiimicc, and John Does 1 through 10 (John Does 
1 through 10 being fictitious names or pcrsons who may 
have an interest in the real property known as and 
located at 14- 16 East 67'h Street, New York, New York, 

Present: 

Roland0 T. Acosta 
Suprcmc Court Justice 

F 'L  Eg 
J4v Dc felid an ts . 

16 East 67'" Strcct Holding Corp.'s motion for an order cancelling plaintiffs notice of 
pendency, filcd on October 20, 2006: 

Papcrs Numbered 

Order to Show Clause, Affirmation, Affidavit & 
Memorandurn of Law 1-2 (Exhibits A-D) 

Affirmation in Support by Defendant Newniari & Newman 3 

Aftinnation & Aftidavits in Opposition 4 (Exhibits A-F) 

Reply Memorandurn of Law 5 

00 
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Dcfcndaiits Laiirus’s and 14-1 6 East 67”’ Strect Holding Corp.’s motion is dcnicd 
inasiiiuch as plaintiff has properly plcad the existcnce or an equitable lien on thc subject 
propcrty. Pursuant to CPLK tj 6501, a party may file a noticc of pendency (or lis pendens) 
in an action that can “affcct the title to, or the possession, usc or enjoyment of, rcal property.” 
“[A] showing that the plaintiff‘s action doesn’t qualify for a notice ofpendcncyunder CP1.R 
OS01 in thc first placc,” although not listcd in CPLR 6514(a), is a basis for inandatory 
cancellation. Siegel, New York Practice, 41h Ed. at p.537. The likelihood of success on thc 
merits, however, is iirelevant to determining thc validity of the notice of pcndeiicy. In re 
-7 Sakow 97N.Y.2d437,441 (2002); 5303 Rcalty C‘orp. v. O&Y EquitvClorp., h4N.Y.2d313, 
320 (1984). Indeed, in cntertaining a motion to cancel, this Court “esscntially is limited to 
reviewing the pleading to asccrtain whethcr tlie action falls within thc scope of CPLR 6501 .” 
5303 Realty C h r p .  v. O&Y Equity Gorp., 64 N.Y.2d at 320. 

“Under New York Law, an equitable lien may arise by implication rrom circumstances 
01- an iinplicd agreeincnt in which the party claiming the lien stood in a confidcntial 
rclationship with the legal owner and niade payments for the purchasc, preservation or 
cnhanccment of the property.” Testmetges v. I’estmetKcs, 47 B.R. 385, 390 (E.D.N.Y. 
1984)(court found equitablc lien hascdupon implied agreemciits between thc parties). “The 
agreemcnt ‘must deal with some particular property cither by identifying it or by so 
describing it that it can bc identified and must indicate with sufficient clearness an intcnt that 
tlie property so describcd or rendcrcd capablc of identification is to bc hcld, given or 
transfcrred as sccurity for the obligation.’” Tcichman v.  Community Hospital of Westcrn 
Suffolk, 87 N.Y.2d 5 14,520 (1 996)(citing J a m s  v Alderton Dock Yards, 256 NY 298,303 
( 1 03 1 )) , 

Hcrc, the plcadings satisfy the requirerncnts for thc filing of a notice of pendency 
pursuant to CPLR 6501inasrnuch as plaintiff properly pled, inter alia, the existcncc of an 
equitable lien. Whethcr plaintiff ultirnatcly prevails on its claim, is of no morncnt. 5303 
Rcalty Cop.  v. O&Y Equity COT., supra, 64 N.Y.2d at 320. And, although this Court is 
limited to thc pleadings in entertaining this motion, which clcarly support plaintiff‘s right to 
a notice of pcndency, it should be notcd that contrary to defcndant’s asscrtions, several 
writings S C C I ~  to establish that plaintiff made a purchase moncy loan to P.H. Realty to enablc 
P.11. Kealty to purchasc the subjcct property. Specifically, in Fcbruary 2004, plaintiff wired 
$490,000 to Ncwinan & Newman, the escrow agent for the transaction. Indeed, Ncwman 6c 
Ncwman’s IOLA Trust Account Balance Sheet dated February 24, 2004, shows that it 
rcceived $490,000 from plaintiff‘. SCc Plaintiffs Exhibit B. There is a notation in thc 
balance sheet undcr M&B stating “(21” Century ‘I’echnologies, Inc.).” M. By lettcr dated 
Fcbniary 24, 2004, Arland Dunn, M&B’s and 21 st Century Technologies’s then prcsident, 
transmitted a letter to Newman & Ncwman (on 21“ Ceritury Technologics letter head) 
authorizing thc escrow agent to rclease thc funds (including M&B’s $490,000) to bc utilized 
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by P.H. realty to acquirc the property. Plaintiff’s Exhibit C. In addition, Newman & 
Newman d r a k d  a Purchase Money Note to be exccuted by Pentliousc Intcrnational in favor 
of Century 2 1 Technologies and a Mortgage, Security Agreement and Assignment of Lease 
and Rents dated 1;ebruary 23,2004 with respect to thc loan. PlaintiWs Exhibit D. Last, 
in a letter dated March 10, 2006, Newmari & Ncwnian, which stated, inter alia, “I was 
introduced to Mr. Dum by Charlcs Samel, who was arranging for the financing of certain 
property which required a short term bridge loan from 2 1’‘ Century and others. . . Pleasc note 
that not all deposits listed on the[] attached schedule arc 2st Century funds. Pnrticiilarly, on 
February 17, I rcceived a wire from M&B Joint Adventure in the amount $490,000 which 
I designated as 2 1 st Century on the schedulc; howevcr, nothing from the wire confiniiation 
indicates that it is from 21” Ccntury.” & Plaintiffs Exhibit E. 

Given thc tight control over which Laurus maintained over the various transactions 
in this matter to protect its $24,000,000 investment, this Court finds it hard to bclieve that 
Laurus did not have knowledge ofM&B’s purchase money loan to P.H. Realty, which was 
created at Laurus’s insistence. Moreover, 14-1 6 East 67‘h Strcct Holding Corp was expressly 
created by Launis for the sole purpose of taking title to the subject property. Under these 
circumstance, Laurus’s knowledge of M&B’s loan could be imputed to 14-16 East 67‘’’ 
Strcct Holding Cow. See also Kevin Romney’s A€fidavit, where Romney affirms that he 
discusscd the ternis ofM&B’s loan with a Laurus official in February 2004. 

Accordingly, it is hereby 

ORDERHD that Defendants Launis’s and 14-16 East 67‘” Street Holding Corp.’s 
motion for an order cancclling plaintiffs notice of pendency, filed on October 20,2006, is 
DENIED 

‘I’liis constitutes thc Decision and Order of the Court. 

Dated: Jan-uary 10, 2007 
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