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INDEX No. 07-023023 

SUPREME COURT - STATE OF NEW YOFX 
I.A.S. PART 6 - SUFFOLK COUNTY 

I’ K I ‘  J‘ 11 Y I: 

I I O I I  - Gary  .I. Webc.1 MOTION DATE September 10,2007 
Acting Justice of the Supreiiie Court Motion Seq. ## 0Ol-M6 

In tlic Mattei. oi‘the Application ofC.E.,  
as Paicni oi’ancl Natural Guardian of L.E., an infant under 
the age' 01’ 14 yeal’s, 

Petitioner 

-against- 

I)I:NNIh KI’AN, ;IS President o1‘the Board ofEducation of 
11itl I k < > i  P:II I\ Ilnion Free School Distiict, 

Respondent 

WIL,LIAM A. GOMES, ESQ. 
ATTORNEY FOR THE PETITIONER 
59 CLINTON AVENUE 
ROCKVILLE CENTRE, NY 11570 

COOPER, SAPIR & COHEN, PC 
BY: ROBERT E. SAPIR, ESQ. 
ATI‘ORNEYS FOR RESPONDENT 
560 BROADHOLLOW ROAD, SUITE 210 
MELVILLE, NY 1 1747 

I lie P t  I I ~ I O I ~ C I  hy Notice of Petition and Petition dated August 10, 2007, has made application to this Couit 
ihi cc t i  11s the I cymndent to iescind and annul the determination suspending the infant petitioner for five days, and 
iiiiec t i i y  rlic ie\pondent to expunge the suspension fiom the petitioner‘s records pursuant to CPLR Aiticle 78. The 
Pt.lirioiict h a  wbinitted a Menioimdum of Law in Suppoit of the Petition received on August 22, 2007 The 
I t c~ imi~ lcn t  hda  ~uhmitted a Veiified Answer dated Septeniber 11, 2007, and a Memoraiidum of Law. Petitioner 
lilcd c~ Reply Memoianduiii of I aw with the Couit on October 23, 2007. 

DECISION 

Respondent’s Affirmative Defenses 
cliiig was commciwd on August 13, 2007 within four months of the final determination made by the 

Respoiidciii, tlie pmxeding  is, therefore, tiniely, and the :second affirmative defense is without merit. The 
I<espoiidc.iir aigucs that the Court should not decide this case based upon the application of the doctrine of primary 
~iiri\iiictioii, this I S  incorrect and the first affirmative defense is without merit. See Maridell v. Board of Ediicmtiorz, 
2-13 .-t D2il -170 (2rirl Dept. 1997)(1Vlietlier or riot tliepetitionerpossessed a kriijie oii sclioolpreniises )vas riot mi 
issrre : i t>I~$~ ivir l i  iri the specid coiiipetence oftlie Comrtiissiorier of Education, doctrim of priniary jnrisiliction 
iir(ip1dimI~lc) ‘fhe Respondent contends that Petitioner failed to exhaust her administrative remedies. The 
rt‘spoiiJcn! coiitcsted tlie matter at the Superintendent’s hearing and then appealed to the Board of Education. Her 
adiiiinisti-nti\,t‘ rcniedies were thus exhausted. The third affii-niative defense is, therefore, without merit. The 
Respc~iidcnt contends that the Petitioner failed to file a notice of claim and contends it is a condition precedent to this 
.Ai-~icl: 7s pi-oweding. ‘I’his is incorrect. The fourth affirmative defense is without merit. See Piggotie u. Board of 
I<(Itidwioii, 92 .4I)Zrl 1/16 (2nd Dept. 1983). The fifth affrniative defense alleges that the Petitioner has failed to 
s late :, L’ :~~~s~x  o f  x t i o n  upon which relief may be granted. This proceeding has been brought to review an 
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a i l i i i i i i i b t i  ,II~\ e ilctciniiii~ition ptll:jLiaI11 to CPLR Article 78 This review IS authorized by law and the fifth affriiiative 
dcteiisc I >  \\ i t l i ou t  meiit See Mrr/rrlell siiprci. 

On hlciiili 12, 2007, L 1 , a 5th g a d e  student enrolled In the Deer Park U.F.S.D. was found to be In possession of a 
pochct R i i ~ l ~ ~  1 lit. Respondent has not subnutted a transcript of the Superintendent’s healing that was recoided, See 
C’Pf H ’h‘O-/(e), bul Rey~ondent does not contest that the siibject knife was a mniatuie Swiss Arniy knife with 
t \ \ ec /e i \  ~i iwii\ a n,id lile, a toothpick and a blade 1 % inches in length. Aftei the Supeiiiitendent’s healing the 
I:i.\pondeiii dclci iiiiiieil that “While I do not believe it was L.E.’s intention to inflict Injury or h a m ,  tlie school 
tlisti IC‘I <’.inno( igiioie the tact that a knife was biought to school and created a danger to students.” 

The Five Dav Suspension 
1 ..I1 x i 5  suspeiicled lion1 school for a period of five days with the suspension to conmience on March 13, 2007, the 
11ay ti>lIowing the allegcd infraction. The due process to bi;: accorded a student prior to tlie imposition of a five day 
s u s p c n s i o [ i  IS pi.ovidcd in Bdircrrtion L r w  8 3214 (3)(h). A letter dated March 12, 2007 addressed to L.E.’s parents 
put tlie 11 o i i  notice that L.E. ‘‘3 suspended out of school for five days.” empltnsis added. This same letter advised 
l hc  p:ii-:iils I I I ~ I  they could i-cquest an inforiiial conference with the principal. Education Law 5 3214 (3)(h) provides 
tliat I I O I I L . ~  and a n  opportunity for ail inforiiial conference must be provided prior to a suspension unless the school 
iiiakc.> ;I ilc~crniir~utioii prior to the imposition of this susp~~nsion that the pupil’s presence in the school poses a 
coiitintiliig danger to  persons or property or an ongoing threat of disruption to the academic process. In this instance 
iic) such dcterniiiiation was made:. In fact, the ultimate detrxmination of the Superintendent was entirely to the 
conrraiq I’he parental notice of their right to an informal conference was insufficient because it did not inforni the 
pai-ci~t:~ (tiat such a conf‘erence was to deteiiiine if a suspension would be iniposed. The letter informed the parents 
111~i1 th suspension \ w s  a frrif crccuirtpli. The parents had not been informed that such a conference could prevent 
thc iiiipositioii ol’thc five day suspension. 

I<espoii(lciir c.ontcncls that Petitioner cannot challenge the five day suspension because Petitioner did not appeal the 
l i \ ~  A i y  ~ U S ~ ~ J I S I ~ I I  t o  the Board of Education as provide1:l by diskict policy. However, Respondent proceeded with 
;I SLil’eiiiiieiid~~i1t.s hearing on March 15, 2007, and this occurred prior to the expiration of the 10 day period of 
liinilations’ to appeal the live day suspension contained iii the Respondent’s policy. The Respondent’s election to 

1 \u t11  ongoing acimiiiistrative fact finding in a Superintendent’s hearing reflects that Respondent had not 
~nniplt:i~d ils chosen cu~irse of action and an appeal to tht: Board of Education would simply waste everyone’s time. 
I liidci- tlicsc circumstances, the determination was not final and tlie Respondent itself was advanciiig an 
aciiiiiiilsti-ati\.e pi-ocess that was to be exhausted, and, ultirnately, was exhausted when Petitioner appealed to the 
Ihiid of‘ Eiiucaiioii after the Superintendent’s hearing. 

Ob\ io~i \ Iy .  thc 1 x 1  t h t  the suspension has alieady occuried moots the question of whether theie should be a 
\u5pcii\ion, I,ut i t  doc5 not iesolve whether tlie student’s l~ernianent record should continue to contain a record of a 
\i ispcbii\ loii  11’ in I x t ,  such a S L I ~ ~ I I ~ ~ ~ S I ~ I I  was inipropei. 5ee Stvintun v. Sajir, 93 NY2d 758. 

11 IS doubtful that a ten day period ofliiilitations to perfect an appeal before the Board of Education 1 

coinpoi.is \vitli due pi-ocess such that this could stand as a bar to judicial review. This is particularly the case when 
tlie notice 
pci-io~l ot‘ Iiini~itioiis. Undcrstandably, an appeal does ncit stay the imposition of tlie suspension horn school, and 
co~ise~.~ircnily .iiiy appeal wotild be directed to protecting the student’s reputation as affected by his school records. 
A rc-cliiii-eniciil that a nolice of  appeal mist  be filed within ten days, when a parent is infornied of such requirement 
I\ oiild Iw appmpi-late. There is no justificatioii for the 10 day period of limitations and any attenipt to use such a 
pcriocl of‘ Iiiiiitalioiis 10 bar adniinistrative review, and, ultimately, judicial review upon exhaustion grounds, niust 
I i I I I  

suspension did 1101. afford notice to the parents of this right to appeal, or inform the parents of this 
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‘rhe superintendent’s Hearing 

OII Ma1c11 15, 2007 a Superintendent’s hearing was held to determine whether a longer suspension was appropriate 
mdcr ihc circumstances as were to have been determined at this hearing. At the hearing L.E., represented by 
counscl. did not dispute that she possessed the pocket knife, but argued that it was not a prohibited weapon . The 
Supcriricndcnt. after giving consideration to the fact that L E .  did not have any prior incidents of a disciplinary 
nature. and was regarded as a good student, determined that L.E. had violated district policy, but elected not to 
coiilinuc the suspension beyond tlie original 5 days. L.E. appealed this detemination to the Board of Education 
\vIiicli iiphclcl the decision of the Superintendent of Schools on April 16, 2007. 

’i’lic qti :SIIUII o 1’ \vhetlicr the Petitioner’s possession of this pocket knife constituted possession of a weapon as 
dclinec? by  the tiuspondeut’s policy is determinative of the propriety of the district action both in suspending the 
I’ciiiioii~~i- and i n  maintaining a record that Petitioner had violated this policy. 

The District’s Policy 

I’lic 1 listrict ‘ s  policy states “Weapon” means a gun, pistol, revolver, shotgun, rifle, machine gun, disguised gun, 
ilaggcr dirk.  I-azor, stiletto, switchblade knife, gravity knife, metal knuckle knife, box cutters, cane sword, electronic 
dart gun. Kung Fu star. electronic stun gun, laser pointer, pepper spray or other noxious spray, explosive or 
i i i c ~ ~ ~ l  ‘ Y I I ~  bonib. or 01her dangerous instrurnent that can cause physical injury or death. 

I ’he IZcspoiiciciit does not now contend that the pocket knife with a blade 1 %” in length constituted any of the h i v e s  
spzcili1.d i n  its policy, but instead contends it was a “dangerous instrument that can cause physical injury or death.” 
‘l‘herc ;it? nuiiicrous cases in this State that demonstrate the broad spectrum of articles that can constitute a 
“dangeroils instnrment.” People v. Vasqiiez, 88 NY2d 561(a wad ofpriper towels bouiid by ti rubber briiirl was a 
tla/lg:rri)ri.~ instriiinent); People 11. Galvin, 65 NY2d 761 (sidewalk was a dangerous instriinieirt); People v. 
/:qiricwIo. 292 ttD2d 247 (car door wus a duiigerous instrument); People v. Wade., 232 AD2d 290 (the wire 
liriiicllc, of CI j [ ~ >  swtitter toris a ilangeroirs iiistriinieirt); People v. Haiisen, 267 AD2d 474 (boots were a daiigeroirs 
instrrrrrirrrt) All of these prosecutions were successful and the instrumentality which was considered met the 
iiefiiiit i c i n  because tlie Penal Law contained the qualification that, to be a dangerous instrument the article must be 
cupabl: ol’causiiig iiijiiry by virtue of the manner in which it is used or threatened to be used. Here, no such 
coiidil,oii. onlj, mere possession, is alleged. The district’s policy, with respect to definition of what constitutes a 
dangei oils iristiunient as was done here, is unconstitutionally vague as it fails to give notice of the prohibited 
coiidu<:t. and is overly broad as to vest utiliiiiited discretion in school authorities. Based upon the foregoing cases, 
any siuileiii wcaring boots would be in possession of a dangerous instrument under tlie Respondent’s policy if 
wniwiic i n  authority should arbitrarily decide to make it an issue. The Respondent’s policy, as applied here, fails to 
pro\ iilc ;I rneariingf~il definition of “dangerous instrument.” See People v. Miinoz, 9 NY2d 51 

T o  lic certain, thc Respondent could have adopted a policy that all knives were prohibited from school grounds, see 
.YY Edi ic t i j io r i  Lnrv 3214(2-(1)(11). Instead, it chose to prohibit only a subset of specific types of knives. Both 
I’eiitioiicr and liespondeut agree this list did not include the pocket knife at issue.‘ Under these circumstances, there 
w s  IKI evicience that this ten-year-old child violated the Respondent’s policy since possession of glJ knives is not 
prohibited atid no one claims L.E. harbored bad intentioils with respect to this tool. Accordingly, the petition is 
SI :iiiic*.i iis pio\wicd more specillcally below. 

-l<cspoiidcnt \ ~ o u l d  be well advised to levisit its policy in view of the amendment to Education Law 3214 
111;1t I\ ( I I I C -  t o  h - o n i e  slfective on June 30, 2008 
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ORDER 

OfWEI(L:’D that  I’ctition (Mot #001) IS granted; and it is further 

0RL)tXf: ‘D that the liospotident is directed to expunge froni the Petitioners record all references to Petitioner’s 
alleged \ i o l u h o n  of thc District Policy that is the subject ol’this proceeding, including but not limited to the five day 
suspen~ ion iiiiposcd, the Superintendents I-rearing, the Appeal to the Board of Education and this special proceeding. 
111 s1io1-1. \vi111 1-rspect to this incidcnt, the Petitioner’s record should appear the same as it did prior to March 12“’, 
3007 a i i t l  i t  I S  liirther 

O K D E , V f 3  tha t  thc Petitioner is directed to serve a copy of this decision and order together with a notice of entry 011 
the Resimiclcnt ;IS s o o n  as is practicable. 

1‘1ii\ ~ 1 1 , \ 1 1  coiistitutc the dcciaioii and ordei ofthe court. 

; Gary J. Weber, Acting J.S.C. 

Non-Final Disposition 
Scan 
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