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SIJPREME COUK’I’ OF THE STATE OF NEW YOKK 
COUNTY OF NEW YOKK: PART THREE 

-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ r ” - r _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ r _ _  

DAVID MOYAL, both individually and derivatively 
on behalf of GROIJP IX, INC: d/b/a DOTCOM IHOTEL 
OF NY, 

Plaintiff, 

tiROUJ’ I X, INC‘ d/b/a DOTCOM HO‘I’I~I, OF NYC, 
SHlAliK 1 {KCOM, LLC, STU SLEI’PIN, ROB TEEMAN, 
PETER GOLOMH, TELECOM SWITCHING INC., 
SOLEGY, INC., “XYZ CORP.”, and “JOHN” and 
“JANE” DOE, 

Indcx No.: 60 1972/07 
Motion Date: 4/ 1 6/08 
Motion Sequence No.: 002 

I,LC (“Shtarkercom”), Stu Slcppin (“Mr. Slcppin”), Bob Teeinan (“Mr. Tccman”), Pctcr 

Cioloinb (“MI-. Goloinb”), Telecom Switching, Tnc. (“Tclccorn Switching”); and Solegy, Jnc. 

(“Solcgy”) iiiovc for dismissal pursuant to CPl ,K 32 1 1 .  Plaintiff David Moyal (“Mr. 

Moyal”) opposcs thc motion. 

BACKGROUND 

In the late 1990’s, Mr. Moyal controlled non-party One ‘l’wo One on Varick, LT,C 

(“Varick”), which owned a coiiitiiercial cooperative unit in Manhattan. Messrs. Sleppin, 
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‘I’eeman, m d  Golonib approached him in 1997 and suggested that tlic space would be ideal 

as a “Dotcoin Hotel,” or a collocation for busincsses to house and operate thcir computer and 

telccorniiiunications equipnicnt. 

Mr. Moyal allegcs that Messrs. Sleppiii, Tecman, and Golornb proposed thc following 

terms for a joint venture: a) they would operate the premises as a dotcoin hotcl; b) Variclc 

would lease the prciiiiscs to them at a below-market rate; c) Mr. Moyal would flnance the 

necessary capital improvements on the premiscs; d)  Mr. Moyal would receive 50% d any 

rcvcniie receivcd from the Llotcom Hotel’s opcration; and e) MI-. Moyal would rcccivc 50% 

of any other husiness or investment opportunities that the others operated from thc prcmises. 

I Ie further nl lcgcs that he expended approxiiiintcly $400,000.00 in capital irnprovemcnts. 

The Dotcoin Hotel went into opcration in 1999. 

Slitarkercoin is a New York-organized corporation owned or controlled by Messrs. 

Sleppiii, Tecman, and Goloiiib. Tn October 2000, Mr. Moyal and Slitarkercoin formcd Group 

IX as equal shnrcholdcrs to operate the Dotcoin Hotel. Pursuant to the terins of the 

sliareholdcr’s agreement, Vnwick was to lease it the prcimiscs; Mr. Moyal was to have access 

lo the books and rccords, and Mr. Moyal could cause the lease’s surrender if the Dotcoin 

Hotel’s monthly gross revenue did not cxcccd certain periodic thresolds (.see Goloinb Aff’d, 

E x A ,  Shareholder’s Agreement, at 12-1 6). The agreeiiieiit does not spccify the prollt 
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distributions betwecn the two shareholders, and sets forth: “[tlhe parties agrce that they have 

not relied upon any rcpresentations. . . except for tliose reprcsentations contained herein” (Id., 

at 16). 

MI-. Moyal alleges that after Group IX was l‘orined, he was denied ~ C C C S S  to thc 

company’s records, was not allowed to participate in board meetings, and iievcr received the 

prolits to which he was entitled to. Furthermorc, he allegcs that ‘Telccom Switching and 

Solegy, other companies owiied or coiltrolled by thc individual Defendants, used the 

premiscs without compensating Group IX. 

Mr. Moyal coimieticed this action against Defendants in JUIIC 2007. Tn October 

2007, thc Court (Moskowitz, ,I .) granted Dcfendants’ motion to dismiss without prejudice and 

allowcd Mr. Moyal to replead within 30 days. Onc month later, he filed the fhst ariiendcd 

complainl individually aiid on behalf of Group 1X. Plaintil‘l‘s assert claims for brcach of the 

shareholder’s agreemcnl, breach ol‘ the joint venture, breach ol‘ fiduciary duty, fraud, and 

unjust enrichment. In this motion, Defendants move for dismissal pursuant to CPLR 

321 l(a)(l), (a)(S), and (a)(7). 

DTSCUSSION 

In a motion to dismiss, the court takes tlic hcts as alleged in thc complaint as true 

and accords the benefit of cvery possiblc favorable inferciicc to the non-movant (see A G  

Cirpitrrl FziiiningPu,.tizers, LP v. Slute Street Bunk mil Trust Co, 5 N.Y.3d 582 [:2005]). “The 
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sole criterion is whether the pleading states a cause of action, and if from its four corners 

fachal allcgations arc discerncd which taken togcthcr manifcst any cause of action 

cognimble at law, a motion for dismissal will fail’’ (Ackermnn v. 204 Erxst 40”’ Owners Clorp., 

189 A.Jl.2d 665 [ I st Dcpt. 19931). 

In  orcler to state a claim for a brcach of contract, the plaintiffmust allege that: 1 )  a 

contract exists; 2) the non-breaching party pcrl‘orined undcr the contract; 3) the other party 

breached; and 4) thc breach caused damage to the non-breaching party (see NajJar Indus. 

I m  v. New York, 87 A.D.2d 329 [l” k p t .  19821). Mr. Moyal alleges the cxistence of the 

shareholder’s agreement; that Shtarkercoin and Group TX brcached it by refusing to pennit 

MI-. Moyal to atlend the board meetings, allow him to review thc financial staterncnts and the 

hooks : i d  records; and distribute the nct profits due to Iiim; and that he suffered damages as 

a rcsuli (see, Hirsch Afl,, Ex.C, First Amended Complaint, 17 54-57). ‘I‘he complaint 

certainly satisfies thc libcral pleading standards. 

Dekndantx argue that a JUIY 2002 letter from Mr. Moyal’s accountant requesting 

access to the hooks and rccords (see Goloinb All’d, Ex. I) and a October 2001 email froin 

MI-. Moyal aclciiowlcdging rcceipt of Group TX’s monthly reports (zd,, Ex. IIj  are sufficient 

documcntaiy evidence to dismiss this claiin pursuant to CPLR 32 1 l(a)( 1). Neithcr sui‘ilce 

to complctcly rcrute h i s  allegation. 
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First, these correspondeiiccs only pcrtain to one out of several contractual provisions 

that were allegcdly breached. Second, wliilc the October 200 1 eniail indicates receipt of the 

ALrgust 2001 rcport, thcre is no documentary cvidencc that Group IX complied with thc July 

2002 letter. Moreovcr, there are otlicr tiine periods in which documentary evidenced was 

not proflered to supporl Defcndants’ contention tlint the claini lacks merit. A1 this stage of 

the litigation, the court is only concerned ifMr. Moyal cognizably states a claim, not whether 

oiic fiictually exists. Mr. Moyal satisfjes his pleading requirement, and the motion to dismiss 

is denied. 

Secnnclv Third Sixth, cind Ei,qIith C’mses of Action: C’lrrinis Relcrting to the AIle,ged Joinl 
Vent W E  

“The iizdicia ofthe existence of ajoint venture are: acts inaiiifcsting the intent ofthc 

parties to be associated as -joint vcntiirers, mutual contribution to the joint uiidcrtaking 

through a combination of property, financial rcsources, cffort, skill or knowlcdge, a measure 

of joint proprielorship and control over the enterprisc, and a provision for the sharing of 

proiils and losses” (Richbell lr7formntiun Services, Iizc v. Jupiter Pnrtners, LLP, 309 A.D.2d 

288 I 1 ’‘ Dcpt. 20031). 

Here, Mr. Moyal pleads that Varrick leascd the propcity, he would supply thc capital 

investment, and that he would share in the profits generated and losses sustained pursuant 

to ii~i oral joint-venture agreement (see, Hirsch Aff., Ex.C, First Amcnded Complaint, 77 59- 
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60; Moyal Aff’d 11 9). He fiirther pleads that this agrecmcnt was breached when hc was 

excludcd from sharing in the prolits generated from tlie Dotcom Hotel’s creation. (see, 

Hirsch Aff., ExC,  First Amenclcd Complaint, 77 64-65). 

A joint venture ceases to exist whcn a corporation is subsequently formed to carry out 

the endeavor’s purpose and the parties’ rights uiidcr the venture are not in  conflict with the 

corporation’s functioning (see,  Richbell /nJi,r.mation Services, IYZC, 309 A.D.2d 288, supra). 

‘I’liere can bc 110 dispute that the purpose of both thcjoint venture and Group TX is to imanagc 

tlie collocation hcility. I h e  only difference bctwccn the two with respect to Mr. Moyal’s 

allcged rights is his pleading that hc was to rcccivc 50% of any other business or investment 

opportunities that tlic individual defendants operated from the premises under the joint 

venture agreement. This purported profit-sharing agreement is not in conflict with Group 

TX’s statcd purpose because it does not affect the core of its business or how Mr. Moyal and 

Shtarkcrcom rcccivc incomc from its xtual  function. The joint vcnturc therefore ceased to 

exist after Group JX’s creation. 

It cannot escape from this Court’s analysis that the parties h u e  are sophisticated 

businesspeople who negotiatcd a merger clause that disavowcd any prior discussions when 

Group 1X was formed. Moreover, Mr. Moyal fails to articulate in his complaint what, if any, 
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additional opportunities the individual defkndaiits derived froin the Dotcoin Hotel separatc 

iind apart froin its normal profits. All claiins related to the alleged joint venture agreement 

are dismissed. 

Foi‘irth C‘nitse of  Action: Dprivntive Clclim fbr Breuch of Fidi,iciury Dilly A,quin,rl the 
Individuul De fkizdulnts 

l’hc threshold issue to address is whether Mr. Moynl has standing to assert this claim 

o n  behall’of Group 1 X. “[A] incinber of a limited-liability company retains the common-law 

right to bring a dcrivativc suit on behalf orthe company” (Bischofl’v. L .  Boar’s Head Provisions 

Co., Inc., 3 8  A.11.3d 440 [ 1” Dept. 20071). Mr. Moyal adequately pleads that making any sort 

of deinaIid on thc individual defcndants, who control his co-shareholder Shlarkercom, would 

be liirtile bccause thcy are the alleged perpetrators of thc malfeasance. Accordingly, Mr. 

Moyal has stilndiiig. 

In order to estahlish a breach of fiduciary duty, plaintilf must plead the cxistence o fa  

fidiiciaiy rcl;itionship, rniscoridiict by thc delkndants, and dainngcs thal were directly causcd 

by the misconduct (we Kcrztfrnclri v. rohen, 307 A.D.2d 113 1 1 “  Dept. 2003]). “Thc 

circLiiiistaiiccs constituting the wrong shall be stated in detail” (CPLK 301 6(b)). 

Thc indiviclual Defendants, who control Shtarkcrcom, owe Group IX a fiduciary duty. 

Mr. Moyal allegcs that they “iisurped corporate oppoi-lunities for themselves at the expense 

of Group IX” (Hirsch Aff., Ex.CI, First Amended Complaint, 17 84) by “permitting the 
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premises to be utilized [by Tclccvni Switching and Solegy] for free or for a low charge so that 

the Individual Dcl‘cndants could pcrsonally profit therefroin . . .” ( I d ,  7 85) Finally, lie plcads 

that this conduct damaged Group 1X because they caused i t  not to receive the fees it should 

have. He  facially satislies his burden o r  pleading a breach of fiduciary duty. 

Dcl‘cndants’ argu~ncnt that documentnry evidence exists that utterly rehtcs this claim 

has no merit. A general lcdger writtcn in code that purportedly reflects payments by Telecoin 

Switching and Mr. Golomb’s affidavit where he attests that Solcgy ricver utilized the premises 

do not moot thc allcgations. This form o f  documentary cvidcnce necessitates an examination 

of tlic underlying inerits that goes well-bcyond the pleading’s revicw, which is all that is 

rcqiiircd i n  a C‘I’LR 321 1 motion to dismiss. The motion to dismiss this claim is dcnicd. 

In order to sustain a claim for fraud, “there miist be a knowing misrepresentation or  

material hct ,  which is intended to deccivc another party and to induce them to act upon it, 

causing injury” (Sokolow, Iluriuud, Mercudirr & Carreras LLP v. I,nclier., 299 A.D. 2d 64 [ 1” 

I k p t .  20031). A claim [or fraud, however, cannot be sustained if the dlcged 

misrepresent;ttions b 6 ~ ~ ~ ~ s i ~ t e d  of Incrc puffery, opinions of value, or future expectations” 

(Sicbinonidze v. K q ,  304 A.D. 2d 41 5 [ I  ’‘ Dept 20031). 

MI-. Moyal plcads that the Shareholder’s Agrccineiit providccl liiin with a right to 

tcniiinate the lcasc if Group 1X hilcd to meet certain gross-revcnue expectations and that it in 
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fact failed to meet those goals in 2001 (Hirsch Aff., Ex.C, First Anicnded Complaint, 1/11 90- 

9 I j .  TIC fiirther alleges that when hc moved to terminate the lease, thc individual Dehidants 

reprcscntcd to him that their Inanagcnicnt woirld generate substaiitial profits, additional 

business would lend from it, they were not using the premises for thcir own benefit, and that 

thcy wcrc working to imxiinize protits ( I d ,  17 92-93). These statements were allegedly false 

because they were in h c t  operaling the Dotcom Hotel for thcir own bcricfit and excluding Mr. 

Moynl from thcsc opportirnities (ld., 11 94). Moreover, Mr. Moyal pleads that he relied on these 

statements to his dctriiiicnt ( I d ,  7 95). A claim fbr fraud is sufficiently pled. 

During his deposition, Mr. Moyal acknowlcdged that he previously stated that the 

individual I)efendantx paid him an additional $10,000.00 monthly in rent in considcration for 

not canceling the lcnsc (see, Ciolornb Afl’d, Exs. E & Fj. While this demonstrates that Mr. 

Moyal inay have had a pecuniary incentive to keep the lease intact, i t  docs not ncgate the 

allegation that hc was dupcd into this. Dcfendants’ statements that they would generate 

substantial profjts and additional business are indeed vague and can be interpreted as a 

busiriuss person’s puffery in the hope of sccuring a deal. But their purported promise that they 

would not opcratc thc Dotcoin Hotcl exclusively for their benefit when tlicy iiiay have in fact 

done that is a concrete statement, not one of a hopeful aspiration, that could support a fraud 

claim. Accordingly, the iiiotioti to dismiss it is denied. 
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Seventh CrxuLsc ofh!ctioti., Derivntive Clnims fbr Unjust Enrichment A,vuinst Telcwjnz Switd7in.q 
arid Solem 

To plead a claim for unjust cnrichmcnt under New York law, the complaint must allege 

that I )  the defendant was enriched; 2) that the enrichment was at plaintill’s expense; and 3) that 

cquity and good conscience requires that the defendant compensate the plaintil‘f (see State v. 

Bm-clciy ’s Unnk, 76 N.Y.2d 533 [ 19901). Here, Mr. Moyal pleads that Tclccom Switching and 

Solcgy “:icccptcd thc lxnefits of Group 1X’s premises. . . without paying fbr [it]. . ,” and that 

this “conferred a substantial beneflt upon [them]” (Hirsch Aff., Ex. C, First Arncnded 

Complnint, 1111 104-105). This benefjt was allcgcdly their use of the Dotcom Hotel without 

coinpensating Group IX for it (Id., 77 46-47). ‘l’he pleading standard is indeed satisfied 

bccause Mr. Moyal identifies how these Dcfciidants were enriched, that thcy were so enriched 

at (I;roup 1X’s expense, and that cquity necessitates compcnsation for the services that were 

allegedly rendered. The inotioii to dismiss this claim is therefore denied. 
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Accordingly, it is hereby 
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ORDERED that tlic Ddendants' motion to dismiss the first, I'cuurth, fifth, arid seventh 

causes of action is DENIED; and i t  is liirther 

I.)ICIIERED that the Il)cf'undants' molion to dismiss Ihe second, third, sixth, m d  eighth 

causes of action is GKANTED. 

7 7  1 his constitules the Ilecision and Ordcr of the Court. 

llatcd: New York, Ncw York 

Junc 27, 2008 

E N T E R  

WON. EILEEN W N S l E N  
Hon. 17ilccn Bransten 
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