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Plaintiff, 

1 ?Vk+&$' 
'2" , (CPLR 3211 [a] [ll , [71 ; 3016 [bl). 

Background' 

This is an action f o r  the alleged breach of representations 

and warranties by Primedia in connection with its sale of Crafts 

Magazine (the Assets) to CK Media. 

Primedia began negotiations f o r  the sale of the Assets to CK 

In early 2006, CK Media and 

Media and entered into an Asget Purchase Agreement (purchase 

Agreement). 

Media with information and records that reflected the business's 

financial standing and operations, 

representations and warranties i n  the Purchase Agreement 

concerning the accuracy of the information. 

purchase price of the Assets was determined by applying a 

multiple to a measure of t he  financial performance of the 

business, that was based solely on financial statements provided 

In connection w i t h  the sale, Primedia provided CK 

and made express 

Additionally, the 
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to CK Media from Primedia. 

CK Media alleges that subsequent to t h e  sale, it uncovered 

numerous inaccuracies in the financial statements delivered to CK 

Media, including the failure to report certain expenses and 

liabilities that the business had incurred. Additionally, CK 

Media alleges that Primedia overstated the revenue of the 

business, and the manner and price at which the business acquired 

paper. 

As a result of these false statements, CK Media alleges that 

Primedia was able to inflate the purchase price of the Assets 

paid by CK Media by at least $20 million. 

The complaint asserts causes of action for breach of 

warranty, breach of the covenant of good faith and fair dealing 

and express indemnity. CK Media has withdrawn its claim for 

breach of covenant of good faith and fair dealing (July 17, 2008 

Transcript, 20:5-11). 

Discussion 

Primedia moves to dismiss the complaint for failure to state 

a cause of action, on the basis of documentary evidence, and f o r  

failure to plead with requisite particularity. 

For t h e  reasons stated below, affording the complaint a 

liberal construction, accepting t h e  facts alleged as true and 

according CK Media the benefit of every favorable inference 

( A l l i a n z  Underwriters Ins .  Co. v Landmark Ins .  Co., 13 AD3d 172, 

174 [lEt Dept 2 0 0 4 1 ) ,  the facts alleged suppor t  causes of action 

f o r  breach of warranty and indemnification. 
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Prirnedia contends that CK Media failed to plead its claims 

for breach of warranty and indemnification with particularity, aB 

required by CPLR 3016 (b). However, the heightened pleading 

standard set forth in CPLR 3016 (b) applies to claims or defenses 

based upon misrepresentation, fraud, and breach of trust. The 

general pleading standard set forth in CPLR 3013, that requires 

statements in pleadings to be sufficiently particular to give the 

court and the parties notice of the claims, applies to claims for 

breach of warranty and indemnification (see Hicksville D r y  

Cleaners, Inc. v S t a n l e y  Fastening Sys., 37 AD3d 218 [l" Dept 

20071). 

The complaint adequately sets forth specific factual 

references to the terms of a written warranty, including that 

Primedia made affirmations of fact and promises regarding the 

financial condition of the business in the Purchase Agreement, 

that was used to determined the purchase price of the Assets 

(Complaint q l  12-27). Further, CK Media adequately alleges that 

the condition of the Assets do not conform to Primedia's 

representations (id*). Otherwise, CK Media should be afforded an 

opportunity to conduct: discovery in order to flush out t he  

details of its claim. 

In addition, CK Media adequately pled a claim for express 

indemnity, based upon an indemnity clause contained in the 

Purchase Agreement. The Purchase Agreement states that Primedia 

shall indemnify CK Media f o r  "any and all damages . . .  

liabilities, cos t s  and expenses (including . . .  reasonable legal 
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fees . . .  ) that arise from or r e l a t e  or are attributable to . . .  

[any] breach of a representation or warranty by Seller [Primedial 

under this Agreement" (Purchase Agreement, § 8 . 0 2  [a] ) . 

Primedia's remaining arguments are without mer i t .  

Accordingly, it i s  

ORDERED that defendants' motion to dismiss is denied; and it 

is further 

ORDERED that defendants are directed to serve an answer to 

the complaint within 10 days after service of a copy of this 

order  with notice of entry. 

Dated: September 19, 2008 

J.S.C. 
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